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(25  GfY.  Proc.  R.  286;  16  Misc.  Rep.  362.) 

LYNCH  V.  SAUER. 

(Supreme  Gonrt,  Appellate  Term,  First  Department     Marcli  27,  1896.) 

Appeal — ^Lkaye  por  Appeal  to  Appellate  Dfvision— Practice. 

The  practice  in  regard  to  granting  leave  to  appeal  to  the  appellate  di- 
ylsion  of  the  supreme  conrt  from  the  appellate  term  for  hearing  appeals 
from  the  district  and  city  courts  will  be  conformed  to  the  former  practice 
under  Code  Civ.  Proc.  f  191,  regulating  appeals  to  the  court  of  appeals, 
and  such  leave  will  be  granted  only  (1)  where  the  determination  involves 
great  interests  or  settles  a  principle  of  law  affecting  numerous  cases;  (2) 
where  the  decision  is  in  conflict  with  one  rendered  by  a  general  term  of 
the  district;  (3)  where  the  questions  of  law  involve  an  important  public 
statute,  or  the  principles  involved  are  of  Importance  to  others  than  the 
parties  litigating 

Defendant  moves  for  leave  to  appeal  to  appellate  division  under 
rule  7  of  such  division.     Denied. 
For  former  decision,  see  35  N.  Y.  Supp.  715. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

B.  Metzger  and  G.  M.  Curtis,  for  the  motion. 
Anderson,  Howland  &  Murray,  opposed. 

PER  CURIAM.  The  practice  in  regard  to  granting  leave  to  ap- 
peal to  the  appellate  division  from  judgments  and  orders  of  this 
term  must  be  assimilated  to  that  formerly  prevailing  in  the  court 
of  common  pleas  on  like  motions  for  leave  to  appeal  to  the  court 
of  appeals  in  actions  commenced  in  the  city  and  district  courts. 
By  such  practice  leave  would  be  granted  only  (1)  where  the  deter- 
mination involved  great  interests,  or  settled  a  principle  of  law  af- 
fecting the  decision  of  numerous  other  cases  (Jackson  v.  Purchase, 
1  Hilt  357;  and  see  Brand  v.  Gkniwin,  15  Daly,  at  page  469,  8 
N.  Y.  Supp.  339,  9  N.  Y.  Supp.  743);  (2)  where  the  decision 
of  the  court  was  in  direct  conflict  with  one  rendered  by  a  gen- 
eral term  of  this  district  (Clapp  v.  Graves,  2  Hilt.  243);  (3)  where 
the  questions  of  law  fall  within  one  or  other  of  the  following  classes: 
That  they  involve  the  construction  of  a  public  statute;  that  they 
are  of  public  importance,  or  affect  a  large  public  interest;  or  that  the 
principles  involved  are  of  importance  to  others  than  the  parties 
litigating.  And  in  respect  to  any  of  these  classes  of  cases  the 
court  must  be  satisfied  that  there  is  fair  and  reasonable  ground 
to  doubt  the  correctness  of  the  decision  sought  tg^.^^  Reviewed,  [g 
v.38N.Y.8.no.l— 1  ^ 
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Butterfield  v.  Radde,  38  N.  Y.  Super.  Ct.  44.  The  provision  of 
section  1344  of  the  Code,  allowing  appeals  from  this  term  to  the 
appellate  division,  like  that  previously  contained  in  section  191 
permitting  appeals  to  the  court  of  appeals,  is  permissive  only,  bears 
the  same  interpretation,  and  requires  like  regulation.  A  practice 
so  long  tried,  and  respected  alike  by  bench  and  bar,  is  the  safest 
test  of  judicial  discretion  to  be  adopted  under  existing  conditions. 
We  have  therefore  concluded  to  adhere  to  it  for  future  guidance. 
I>ave  will  not  be  granted  where  the  subject-matter  involved  is  tri- 
fling in  amount,  and  the  delay  would  work  a  hardship  on  the  re- 
spondent (Ahern  v.  Steamship  Co.,  11  Abb.  Pr.  [N.  S.]  356),  nor 
where  the  principle  involved  is  not  of  sujQftcient  importance  to  jus- 
tify the  application  (Woodward  v.  Bugsbee,  2  Hun,  683).  A  novel 
question  of  evidence  does  not  present  such  a  case.     Id.  128,  683. 

As  the  application  is  not  within  any  of  the  rules  with  the  modi- 
fications stated,  it  must  be  denied,  with  f  10  costs. 


(16  Misc.  Rep.  361.) 

HAND  V.  ROGERS  et  al. 
(Supreme  Court,  Appellate  Tenn,  First  Department     March  27,  1896.) 

RBAROUMBNT  on  APPBAIi. 

A  reargument  wiU  not  be  granted,  in  the  appellate  term,  unless  some 
question  decisive  of  the  case  and  duly  submitted  has  been  overlooked,  ov 
iiie  decision  is  in  conflict  with  an  express  statute  or  a  controlling  deci- 
sion which  has  been  overlooked,  or  unless,  since  the  decision,  the  court 
of  appeals  or  the  appellate  division  has  decided  adversely  the  precise 
question  involved. 

Motion  by  plaintiff  for  reargument  under  rule  4  of  the  appellate 
division,  regulating  rehearing  of  appeals  from  city  and  district 
courts.     Motion  denied. 

For  former  report,  see  32  N.  Y.  Supp.  920,  and  35  N.  Y.  Supp.  712. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFF,  JJ. 

Charles  De  Hart  Brower,  for  motion. 
John  Henry  Hull,  opposed. 

PER  CURIAM.  The  practice  is  settled  that  no  motion  for  a  re- 
argument will  be  entertained  except  upon  papers  showing  clearly 
(1)  that  some  question  decisive  of  the  case,  and  duly  submitted  by 
counsel,  has  been  overlooked  by  the  court;  or  (2)  that  the  decision 
is  in  conflict  with  an  express  statute,  or  with  a  controlling  decision, 
either  overlooked  by  the  court,  or  to  which  its  attention  waa  not 
drawn  through  the  inadvertence  of  counsel  (Mount  v.  Mitchell,  32 
N.  Y.  702,  followed  by  the  common  pleas  as  a  rule  of  practice  in 
reference  to  appeals  from  the  city  and  district  courts;  Curley  v, 
Tomlinson,  5  Daly,  283;  and  see  Marine  Nat.  Bank  v.  National  Citj 
Bank,  59  N.  Y.  67,  73) ;  or  (3)  that,  since  the  decision  by  this  term, 
the  court  of  appeals  or  the  appellate  division  has  decided  adversely 
the  precise  question  involved. 

As  the  application  does  not  fall  within  any  of  these  rules,  11 
must  be  denied,  with  f  10  costs.  ^  i 
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06  Misc.  Rep.  365.)  ^^^.jg  ^  3^^^^^ 

(Supreme  Court,  Appelate  Term,  First  Department    March  27,  1896.) 

Motion  by  defendant  for  reargument  or  leave  to  appeal.    Motion 
denied. 
For  former  opinion,  see  34  N.  Y.  Supp.  465. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFF,  JJ. 

Fromme  Bros.,  for  the  motion. 
Manheim  &  Manheim,  opposed. 

PER  CURIAM.  The  chief  ground  of  the  application  is  that  we 
disposed  of  the  case  upon  a  point  not  raised  in  the  coui*t  below  nor 
discussed  in  its  opinion.  It  was,  however,  called  to  the  attention 
of  counsel  upon  the  argument  before  us,  and  was  suggested  by  the 
facts  in  evidence.  The  testimony  which  it  is  claimed  was  over- 
looked would  not  alter  the  result.  The  questions  of  law  involved 
arise  upon  facts  peculiar  to  this  case,  and  do  not  appear  to  be  of 
general  interest,  or  to  affect  any  other  pending  or  probable  litigation. 

For  these  reasons,  and  those  assigned  in  Hand  v.  Rogers  (Sup.) 
38  N.  Y.  Supp.  2,  and  Lynch  v.  Saner  (Sup.)  38  N.  Y.  Supp.  1 
(opinions  filed  this  day),  the  motion  is  denied,  with  (10  costs. 


OliBASON  V.  THOM  et  aL 

(Supreme  Ck)art,  Appellate  Term,  First  Department     March  27,  1896.) 

Motion  for  reargument,  or  for  leave  to  appeal  to  the  appellate  division.   De- 
nied. 
For  former  report,  see  35  N.  Y.  Supp.  1107. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

J.  T.  Davies  and  B.  Tolles,  for  the  motion. 
L.  J.  Morrison,  opposed. 

PER  CURIAM.  For  the  reasons  assigned  In  Hand  v.  Rogers  (Sup.)  38  N. 
Y.  Supp.  2,  and  Lynch  v.  Sauer,  Id.  1,  opinions  this  day  filed,  the  motion 
will  be  denied,  with  $10  costs. 


STEWART   V.    ARENDT. 
(Supreme  Court,  Appellate  Term,  First  Department.     March  27.  1896.) 

Action  by  John  Stewart  against  Simon  Arendt.  A  Judgment  for  defend- 
ant was  affirmed  without  written  opinion.  Plaintiff  moves  for  reargument 
or  for  leave  to  appeal  to  the  appellate  division.     Denied. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

H.  A.  Sperry,  for  the  motion. 
D.  P.  Mahony,  opposed. 

PER  CURIAM.  For  the  reasons  assigned  in  Hand  v.  Rogers  (Sup.)  38 
N.  Y.  Supp.  2,  and  Lynch  y.  Sauer,  Id.  1,  in  which  opinions  were  this  day 
filed,  the  motion  will  be  denied,  with  $10  costs. 
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UPTEGROVE  et  al.  v.  CENTRAL  RAILROAD  OF  NEW  JERSEY. 
(Supreme  Court,  Appellate  Term,  First  Department.    March  27,  1806.) 

Action  by  William  E.  Upteiprrove  and  another  against  the  Central  Railroad  of 
New  Jersey.  From  a  Jud<?ment  (35  N.  Y.  Supp.  1118)  affirming  a  judgment  in 
favor  of  plaintiffs,  defendant  moves  for  leave  to  appeal  to  the  appellate  di- 
vision.   Denied. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

De  Forest  Bros.,  for  the  motion. 
M.  P.  O'Connor,  opposed. 

PER  CURIAM.  For  the  reasons  assigned  in  Lynch  v.  Sauer,  38  N.  Y.  Supp. 
1,  in  which  the  opinion  was  this  day  filed,  the  motion  will  be  denied,  with  $10 
costs.    All  concur. 


(2  App.  Div.  54.5.) 

O'BEIRNB  V.  BULLIS  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  20,  1896.) 

1.  Specific  Perpormancb— Rkcovkrt  of  Damages. 

When  a  decree  for  specific  performance  of  a  contract  to  convey  land 
would  be  unavailing,  because  of  defendants'  inability  to  perform  from 
want  of  title,  damage  may  be  recovered  in  the  same  action  for  breach  of 
the  contract. 

2.  Trial  by  Jury. 

An  action  for  specific  performance  of  a  contract  to  mortgage  cerlain 
land,  and  to  enjoin  defendants  from  doing  certain  acts  prejudicial  to 
plaintiff's  rights  under  the  contract,  was,  on  failure  of  the  trial  court  to 
retain  the  action  for  the  purpose  of  awarding  damages  for  breach  of  the 
contract  (a  decree  for  specific  performance  being  unavailing,  for  want  of 
title  in  defendants),  sent  back  to  the  trial  court  The  complaint  alleged 
that  defendants  had,  by  fraud,  included  in  the  mortgage  other  property 
than  that  agreed  to  be  mortgaged.  The  answer  denied  the  fraud,  but  did 
not  set  up  an  inability  to  perform,  alleging,  on  the  contrary,  a  full  com- 
pliance with  the  contract.  Held,  that  it  was  proper,  on  the  second  trial, 
to  refuse  a  trial  by  Jury,  demanded  by  defendants  before  their  inability 
to  perform  was  disclosed. 
8.  Partibs— Action  on  Contract. 

Defendants  entered  Into  a  contract  under  seal  with  N.  to  mortgage  cer- 
tain lands,  to  secure  bonds  to  be  issued  by  defendants,  and  negotiated  by 
N.,  the  proceeds  to  be  used  by  N.  in  completing  defendants'  railroad.  A 
deed  of  trust  was  made  purporting  to  comply  with  the  contract,  but,  by 
fraud,  other  land  was  substituted  therein,  which  was  valueless.  HM 
that,  on  refusal  of  the  trustee  to  sue  for  the  specific  performance  of  the 
contract  to  mortgage  the  land  agreed  upon,  a  bondholder,  in  behalf  of  him- 
self  and  all  other  bondholders,  could  sue  therefor. 

Appeal  from  special  term,  New  York  county. 

Action  by  James  R  O'Beirne  against  Spencer  8.  Bullis,  Mills  W. 
Barse,  and  the  Central  Trust  Company.  From  a.  judgment  for 
plaintiff,  entered  upon  a  decision  after  trial,  defendants  Bullis  and 
Barse  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  O'BRIEN, 
and  INGRAHAM,  JJ. 

William  W.  Cook  and  Adelbert  Moot,  for  appellant  Barse. 

Joseph  Koch  and  Frank  Rumsey,  for  appellant  Bullis. 

Frank  Sullivan  Smith,  for  respondent  O'Beirne. 

Adrian  H.  Joline,  for  respondent  Central  Trust  Company. 
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O'BRIEN,  J.  When  this  case  was  before  the  general  tenn  on  a 
former  appeal  (80  Hun,  570,  30  N.  Y.  Supp.  588),  one  question  seems  to 
have  been  presented  and  decided,  and  that  was  whether  or  not  the 
plaintiff  could  maintain  this  action  aa  an  action  in  equity  for 
specific  performance,  when  it  appeared  on  the  trial  that  the  de- 
fendants would  be  unable  to  perform  the  contracts,  on  the  ground 
that  they  had  no  title  to  the  property  w^hich  they  had  agreed  to 
mortgage  to  the  trust  company,  to  secure  the  payment  of  the  bonds. 
That  question  was  decided  in  favor  of  the  plaintiff  on  that  appeal, 
and  it  is  unnecessary  to  say  more  upon  that  question  than  that  we 
adopt  the  opinion  of  the  court  delivered  upon  that  appeal  as  a 
correct  exposition  of  the  law  upon  that  question,  and  agree  in  that 
opinion.    It  was  therein  said: 

•*We  take  It  to  be  too  well  settled  to  require  the  citation  of  any  authorities 
that  in  case  a  plaintiff  in  an  equitable  action  shows  that  he  is  entitled  to 
equitable  relief,  which,  if  granted,  would  be  unavailable,  because  of  the  de- 
fendant's inability  to  perform,  the  damages  sustained  by  the  plaintiff  may 
be  recovered  in  the  same  action.  It  has  been  held  in  many  cases  brought  to 
compel  the  specific  performance  of  contracts  that  damages  may  be  awarded 
to  the  plaintiff,  though  specific  performance  be  refused.*' 

And  we  think  this  rule  is  expressly  recognized  by  the  late  case 
of  Haffey  v.  Lynch,  143  N.  Y.  247,  38  N.  E.  298,  where  it  is  said: 

**It  Is  a  general  rule  in  equity  that  the  specific  performance  of  a  contract 
to  convey  real  estate  wlU  not  be  granted  when  the  vendor,  in  consequence  of 
a  defect  in  his  title,  is  unable  to  perform.  In  such  cases  specific  performance 
is  denied  because  the  court  cannot  enforce  its  judgment,  and  because,  also, 
it  would  be  oppressive  to  the  vendor.  But  if  the  defect  in  the  title  existed 
at  the  date  of  the  contract,  or  was  due  to  some  fault,  or  to  some  act  of  the 
vendor  subsequent  to  the  contract,  the  court  will  generally  entertain  an  action 
for  specific  performance,  and  retain  Jurisdiction  for  the  purpose  of  awarding 
damages  for  the  breach  of  the  contract.  But  where,  as  in  this  case,  the  de- 
fect in  the  title  arises  after  the  making  of  the  contract,  without  any  fault  of 
the  vendor,  and  the  vendee  knew  of  the  defect  in  the  title  when  he  commenced 
his  action,  it  was  formerly  the  rule  that  the  court  would  not  retain  the  action 
for  the  purpose  of  awarding  damages.  Wiswall  v.  McGowan,  Hoff.  Ch.  125; 
Moras  v.  Elmendorf,  11  Paige,  277.  This  rule  was  adopted  because  the  ven- 
dee should  not  commence  a  fruitless  action  in  equity  simply  to  recover  there 
his  damages  for  a  breach  of  contract.  The  rule  has  been  modified  since  the 
code  practice,  which  authorizes  the  Joinder  of  legal  and  equitable  causes  of 
action;  and  while  the  equitable  relief  will  be  denied  in  such  a  case,  now  the 
action  wiU  be  retained,  and  the  issue  as  to  the  breach  of  contract  and  damages 
will  be  sent  to  a  jury  for  trial.    Stemberger  v.  McGovem,  56  N.  Y.  12." 

After  the  case  was  called,  and  before  any  witnesses  were  ex- 
amined, counsel  for  defendants  said:  "We  would  make  a  formal 
demand  for  trial  by  jury."  This  motion  was  denied,  and  defendants 
excepted.  It  is  claimed  that  this  was  error,  the  insistence  being 
that,  as  the  general  term  had  sent  the  case  back  to  be  tried  as 
an  action  for  damages,  defendants  were  entitled  to  a  trial  by  jury. 
To  determine  whether  the  motion  should  then  have  been  granted, 
the  trial  judge  had  before  him  the  pleadings,  and  his  ruling  was 
necessarily  based  thereon.  If  therefrom  it  had  appeared  that  the 
action  was  one  for  damages  only,  which  would  be  triable  by  a  jury, 
there  might  be  some  gi*ound  for  the  motion.  If  the  pleadings  pre- 
sented questions  of  equitable  cognizance,  then  the  court  was  right 
tn  proceeding  with  the  trial,  and  taking  the  evidence,  with/a*  xje^Tp 


6  38  NEW  YORK  SUPPLEMENT.  (Sup.  Ct. 

to  determining  whether  or  not  the  plaintiff  was  entitled  to  equi 
table  relief.  In  effect,  the  complaint  alleged — First,  that  the  de» 
fendants  Bullis  and  Barse  agreed  to  convey  to  the  trust  company 
a  certain  number  of  acres  of  unincumbered  timber  land,  to  be  in- 
cluded in  a  mortgage  as  security  for  the  issue  of  bonds,  but  in- 
stead thereof,  and  fraudulently,  and  as  a  compliance  with  these 
contracts,  they  assumed  to  mortgage  land  which  was  not  unincum- 
bered, but  the  greater  part  of  which  was  subject  to  mortgages  or 
other  liens  or  incumbrances,  for  a  large  amount  of  which  they  had 
no  title  at  all;  and,  second,  that  the  said  defendants  were  inter- 
fering with  the  construction  company  engaged  in  constructing  the 
railroad  under  the  agreements,  and  that  said  defendants  are  mak- 
ing certain  unauthorized  construction  of  lines  of  railroad;  and, 
third,  that  the  defendant  trust  company  is  threatening  and  is  about 
to  execute  a  release  of  lands  to  the  defendants  Barse  and  Bullis, 
and  that  the  plaintiff  is  without  an  adequate  remedy  at  law  to  pre- 
vent the  same.  The  relief  demanded  is  a  judgment  for  the  Im- 
mediate specific  performance  of  the  agreement  to  convey,  or  that 
the  defendants  Bullis  and  Barse  be  required  to  pay  to  the  trustee, 
for  the  security  of  the  bondholders,  such  a  sum  of  money  as  the 
court  shall  ascertain  to  be  equivalent  to  the  value  of  the  lands 
which  they  had  agreed  to  convey;  and,  second,  an  injunction 
against  the  trust  company  and  the  other  defendants  to  prevent  the 
other  acts  complained  of.  The  answer  denied  the  fraud,  and 
claimed  that  the  defendants  Bullis  and  Barse  were  not  required  to 
convey  the  lands  until  such  time  as  a  certain  number  of  miles  of 
railroad  were  built  and  constructed.  It  will  thus  be  seen  that  the 
answer  does  not  allege  inability  to  comply  with  the  contract,  nor 
does  it  allege  that  the  plaintiff  has  an  adequate  remedy  at  law; 
but  it  puts  in  issue  the  plaintiff's  charge  of  fraud,  and  disputes 
the  construction  of  the  contract  as  contended  for  by  the  plaintiff; 
and  the  whole  defense,  in  effect,  is  that  the  defendants  Bullis  and 
Barse  have  fully  complied  with  the  agreements  which  they  entered 
into.  Upon  these  pleadings,  it  would  have  been  entirely  compe- 
tent for  the  plaintiff  to  show,  if  he  could,  that  Bullis  and  Barse 
had  the  land  which  the  court  could  compel  them  to  convey;  and 
the  alternative  relief  prayed  for,  which  is  the  usual  one  in  an 
action  for  specific  performance,  is  not  a  demand  for  damages  in 
the  ordinary  sense,  namely,  damages  which  the  plaintiff  has  suf- 
fered, and  which  should  be  ascertained.  Nor  did  the  plaintiff  de- 
mand a  sum  in  liquidation  to  be  paid  over  to  him  by  the  defend- 
ants. What  he  asked  was  that  Bullis  and  Barse  should  mortgage 
the  lands;  and,  inability  to  perform  not  having  been  set  up  by  way 
of  defense,  it  would  have  been  entirely  competent  for  the  defend- 
ants Bullis  and  Barse,  upon  the  judgment  going  against  them,  to 
have  complied  with  their  contract,  by  mortgaging  the  lands  which 
the  court  adjudged  they  had  contracted  to  mortgage,  by  acquiring 
the  title  to  the  lands,  and  mortgaging  them  to  the  trust  company, 
and  thus  have  relieved  themselves  from  a  judgment  for  the  alter- 
native relief  asked  for.  We  think,  therefore,  regard  being  had  to 
the  pleadings,  that  the  relief  demanded  by  the  plaintiffi^was  purely 
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equitable,  and  that  the  refusal  to  comply  at  that  stage  of  the  case 
with  the  formal  demand  for  a  jury  trial  was  right;  and,  if  de- 
fendants wished  for  a  trial  by  jury  after  it  appeared  that  they 
were  unable  specifically  to  perform,  they  should  have  then  made 
a  specific  demand. 

The  right  of  either  the  plaintiff  or  the  trust  company,  as  trustee 
for  the  bondholders,  to  maintain  this  action  to  enforce  specifically 
a  contract  made  between  Newcombe  &  Co.  and  the  defendants 
Bullis  and  Barse  is  questioned  by  the  appellants.  The  contracts 
were  under  seal.  Newcombe  &  Co.  had  been  asked  to  furnish  cap- 
ital to  complete  the  railroad  contemplated  by  the  parties.  With 
this  end  in  view,  and  to  obtain  the  money  necessary  for  the  com- 
pletion of  the  railroad  by  the  agreements  of  October  8,  1889,  and 
December  9,  1889,  the  defendants  agreed  that  they  would  cause  to 
be  created  a  mortgage  or  a  deed  of  trust  upon  the  railways,  prop- 
erties, and  franchises  of  several  railroad  companies  that  the  parties 
contemplated  consolidating  into  one  corporation,  and  also  upon 
30,000  acres  of  land,  to  be  duly  executed  to  the  Central  Trust  Com- 
pany of  New  York,  as  trustee,  for  the  purpose  of  securing  mortgage 
bonds  to  an  amount  specified.  Upon  the  mortgage  being  executed, 
thus  becoming  a  lien  upon  the  said  railroad,  property,  and  fran- 
chises, and  upon  the  said  30,000  acres  of  land,  Newcombe  &  Co.  un- 
dertook to  sell  at  par  a  certain  number  of  the  said  bonds,  and  to 
use  the  proceeds  thereof,  for  the  purpose  of  completing  the  rail- 
road which  was  to  be  built.  As  a  compliance  with  this  contract, 
the  defendants  Bullis  and  Barse  executed  a  mortgage  to  the  Cen- 
tral Trust  Company,  which  purported  to  comply  with  the  contract 
by  creating  a  lien  upon  the  railroad,  properties,  and  franchises,  and 
upon  the  said  30,000  acres  of  land.  It  subsequently  appeared  that, 
of  the  30,000  acres  of  land  which  the  mortgage  purported  to  con- 
vey to  the  trust  company  to  secure  the  payment  of  the  bonds,  the 
defendants  had  no  title  to  a  large  portion  thereof,  and  another  part 
was  valueless,  and  did  not  comply  with  the  contracts,  as  all  the^ 
timber  upon  it  had  been  removed,  and  the  balance,  or  substantially 
all  of  the  balance,  was  covered  by  other  liens  and  incumbrances. 
When  this  conveyance  was  made  to  the  trust  company,  if  New- 
combe &  Co.  had  themselves  purchased  and  held  the  bonds,  and 
advanced  the  money  required  by  the  contracts  to  be  advanced  by 
them  from  the  proceeds  of  the  bonds,  the  trust  company  would 
have  been  trustee  for  Newcombe  &  Co.;  and  it  is  clear  that  New- 
combe &  Co.,  or  the  trust  company,  as  trustee  of  the  express  trust, 
could  have  maintained  an  action  for  the  specific  performance  of 
the  contract  made  by  the  defendants  to  convey  this  land  to  the 
trust  company,  to  secure  the  payment  of  the  bonds.  Newcombe 
&  Co.  having  transferred  the  bonds  to  bona  fide  holders  for  value, 
such  bona  fide  holders  would  have  been  subrogated  to  the  rights 
of  Newcombe  &  Co.  to  enforce  this  contract,  and  the  trust  com- 
pany, as  trustee  for  such  bondholders,  would  have  been  entitled 
to  commence  an  action  to  compel  the  specific  performance  of  the 
contract  made  by  the  defendants  with  Newcombe  &  Co.  for  the 
benefit  of  the  bondholders.    Whether  that  cause  of  action  would 
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have  vested  exclusively  in  the  trust  company,  or  whether  the  bond- 
holders would  have  been  entitled  to  maintain  such  an  action  as 
those  who  had  become  subrogated  to  Newcombe  &  Co.'s  right  of 
action  to  have  the  contracts  specifically  enforced,  is  not  important, 
as  the  plaintiff  sues  on  behalf  of  himself  and  all  other  bondhold- 
ers; and  he  could  enforce  any  rights  existing  in  the  bondholders  or 
in  the  trust  company  as  trustee  for  them.  It  is  settled  that  an 
assignee  of  a  contract  for  the  purchase  of  lands  has  the  same  rights 
to  enforce  the  contract  as  his  assignor.  See  22  Am.  &  Eng.  Enc. 
Law,  p.  936,  and  cases  cited.  And  the  purchaser  of  these  bonds 
would  be  considered  in  equity  as  the  assignee  of  Newcombe  &  Co.^s 
interest  in  their  contract  with  the  defendants,  whereby  the  de- 
fendants agreed  to  convey  to  the  trust  company  the  said  f 30,000 
acres  of  land,  as  security  for  the  payment  of  the  bonds.  It  is  also 
clear  that  the  execution  of  the  mortgage  by  the  defendants,  as  a 
compliance  with  this  contract,  whereby  they  purported  to  con- 
vey to  the  trust  company  30,000  acres  of  land,  to  secure  the  pay- 
ment of  the  bonds,  was  a  distinct  representation  both  to  the  trust 
company  and^  to  Newcombe  &  Co.  that  they  had  such  a  title  to 
the  land  that  the  lien  provided  for  by  the  agreements  attached  to 
such  land  to  secure  the  payment  of  the  bonds.  Thus,  a  contract 
between  the  trust  company  and  the  defendants  was  created,  which 
the  trust  company  was  entitled  to  enforce. 

We  think  it  clear,  therefore,  that  the  plaintiff,  suing  on  behalf  of 
himself  and  all  other  holders  of  the  bonds  issued  under  the  mort- 
gage given  in  pursuance  of  the  contracts  between  Newcombe  & 
Co.  and  the  defendants,  and  having  alleged  a  request  to  the  trust 
company  to  enforce  this  contract,  which  was  refused,  was  entitled 
to  maintain  whatever  action  either  Newcombe  &  Co.  had  to  en- 
force the  contracts,  or  the  trust  company,  as  trustee  for  him  and 
the  other  bondholders,  had  to  enforce  the  covenants  of  the  defend- 
ants contained  in  the  mortgage  which  purported  to  comply  with 
the  contracts  to  convey  the  lands,  so  that  the  same  should  be  held 
subject  to  a  lien  to  secure  the  payment  of  the  bonds.  A  careful 
examination  of  the  testimony  has  satisfied  us  that  the  findings  of 
fact  by  the  court  below  were  amply  sustained  by  the  evidence,  and 
we  are  clearly  of  the  opinion  that,  upon  those  findings,  the  plain- 
tiff was  entitled  to  the  relief  granted  to  him  by  the  judgment. 

The  judgment  should  therefore  be  affirmed,  with  costs.  All  con- 
cur. 


<2  App.  Dlv.  483.) 

WILHELM   V.    FEDERGREEN. 

(Supreme  Court,  Appellate  Division,  First  Department.     March  20,  1896.) 

J.  Vendor  and  Puhchaser— Marketable  Title. 

A  vendee  was  justified  in  refusing  to  accept  a  conveyance  of  a  lot  and 
building  under  a  contract  to  convey  with  warranty,  on  the  ground  that  a 
marketable  title  was  not  offered,  where  the  building  encroached  at  one 
point  on  the  adjoining  lot  two  inches,  and,  though  25  years  had  elapsed,  the 
vendor  admitted  that  he  could  not  perfect  his  title  by  ad  versa,  possession. 
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beeanse  the  lot  bad  boen  owned  pert  of  tbe  time  by  minors.     Barrett  and 
O'Brien,  JJ.,  dissenting. 
2.  6amb— Title  by  Adverse  Possession — Burden  on  Vendor. 

Where  a  vebdor  contracts  to  convey,  with  warranty,  land  to  which  he 
claims  title  by  adverse  possession,  the  burden  is  on  him  to  prove,  not  only 
possession  for  the  required  time,  but  that  such  possession  ripened  Into 
tltie. 
8.  Same— -Repairs  by  Vendee  in  Possession. 

A  vendor  contracted  to  convey  with  warranty,  and  the  vendee,  by  a^ee- 
ment,  took  possession  and  commenced  repairs  prior  to  the  date  for  con- 
veyance. Subsequently,  discovering  that  the  vendor's  title  was  bad,  he 
stopped,  but  was  induced  to  continue  them  by  the  promise  of  the  vendor 
to  pay  for  them  if  be  failed  to  make  a  good  title.  Held,  that  the  vendor 
was  liable  for  the  repairs. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Henry  Wilhelm  against  Nathan  Pedergreen.  Prom  a 
judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN  and  INGRAHAM,  JJ. 

E.  Kaufman,  for  appellant. 
C.  Blandy,  for  respondent 

VAN  BRUNT,  P.  J.  The  plaintiff  sues  as  assignee  of  one  Henry 
Hoik,  to  recover  damages  for  the  failure  on  the  part  of  the  de- 
fendant to  convey  to  said  Hoik  a  marketable  title  to  premises,  in 
the  city  of  New  York,  contracted  by  the  defendant  to  be  sold  to 
said  Hoik.  It  appeared  upon  the  trial  of  the  action  that  the  prem- 
ises in  question  had  a  building  upon  them  which  encroached  by 
some  two  inches  upon  the  adjoining  lot.  The  vendee  had  gone  into 
possession,  and  made  certain  repairs  to  the  premises;  and,  upon 
the  rejection  of  the  title,  the  plaintiff  brought  this  action  to  re- 
cover the  deposit  made  under  the  contract  and  the  value  of  the 
repairs,  which  it  was  claimed,  in  case  the  title  was  not  perfect, 
the  defendant  had  agreed  to  pay. 

The  facts  disclosed  upon  the  trial  showed  that  on  the  9th  of  May, 
1891,  the  defendant  and  said  Hoik  made  a  contract  for  the  pur- 
chase and  sale  of  the  premises  in  question,  which  consisted  of  a 
lot  of  land  on  the  south  side  of  Forty-Eighth  street,  distant  300 
feet  easterly  from  the  comer  of  Forty-Eighth  street  and  Second 
avenue,  being  25  feet  front  and  rear,  and  100  feet  5  inches  in  depth. 
This  lot  was  improved.  The  purchase  price  was  to  be  f  16,000, 
1500  to  be  paid  down  upon  the  execution  of  the  contract,  and  the 
further  sum  of  f3,000  on  the  1st  of  August,  1891,  when  the  deed 
was  to  be  delivered,  and  the  balance  of  the  purchase  money  to  be 
paid  by  the  assumption  of  two  mortgages,  amounting  to  the  sum 
of  112,500,  then  upon  the  premises.  The  vendor  covenanted  to  give 
a  tttle  free  and  clear  from  all  incumbrances  except  the  lien  of  the 
two  mortgages  above  mentioned,  and,  in  case  of  his  failure  so  to 
do,  he  agreed  to  forfeit  all  money  paid  on  the  contract  as  liquidated 
damages;  the  vendee  to  have  possession  of  the  premises  on  the 
3d  of  August,  1891,  subject  to  existing  liens,  and  in  the  meantime  j^ 
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to  have  the  privilege  of  repairing  the  premises  if  he  did  not  molest 
tenants.  On  the  11th  of  May,  1891,  a  supplemental  agreement 
was  entered  in,  by  which  the  vendee  was  permitted  to  take  pos- 
session of  the  premises  on  that  day,  and  was  to  pay  the  interest 
on  the  mortgages  from  that  date,  and  all  taxes,  assessments,  and 
repairs  that  might  thereafter  accrue  or  be  made,  and  to  have  all 
the  rents  of  the  premises  from  that  date  until  the  execution  and 
delivery  of  the  deed.  It  appeared  upon  the  part  of  the  plaintiff 
that,  after  the  contract  and  supplemental  contract  had  been  en- 
tered into,  the  vendee  asked  the  defendant  what  would  be  the 
consequences  if  the  defendant  had  not  a  clear  title;  and  the  de- 
fendant replied  that  there  would  be  no  danger  about  that,  and,  if 
there  was  anything  wrong  with  the  title,  he  would  be  fully  re* 
sponsible.  Upon  a  survey  being  made  of  the  premises,  it  appeared 
that  one  of  the  walls  of  the  building  upon  the  front  of  the  lot  en- 
croached two  inches  upon  the  adjoining  lot.  Certain  negotiations 
were  had  between  the  vendor  and  vendee  in  respect  to  this  mat- 
ter;* and  the  vendee  testified  that,  near  the  1st  of  August  or  the 
last  of  July,  he  saw  the  defendant,  who  promised  to  have  it  straight- 
ened out  in  the  course  of  a  couple  of  weeks,  and  the  vendee  agreed 
to  postpone  the  closing  of  the  sale  for  a  month.  In  the  latter  part 
of  August,  he  saw  the  defendant  again,  who  said  he  was  going  to 
see  a  surveyor;  that  he  had  not  been  able  to  see  the  owner  of  the 
property,  as  he  had  not  come  in  town  yet-  The  vendor  said: 
''What  will  I  do  about  the  repairs?  Will  I  stop  them,  or  go  ahead?'* 
The  defendant  said:  **!No;  go  on,  and,  if  it  cannot  be  straightened 
out,  I  will  be  responsible."  The  vendee  then  continued  making 
the  repairs  in  question.  On  the  12th  or  18th  of  September,  the 
vendee  saw  the  defendant  again,  and  asked  him  if  he  had  the  en- 
croachment business  straightened  out.  The  defendant  said,  "No," 
that  the  lot  next  to  him  was  willed  to  little  children,  and  he  could 
not  do  anything  with  it.  Each  party  was  prepared-  to  carry  out 
the  contract  so  far  as  he  was  able  under  these  circumstances. 

The  court,  at  the  trial,  upon  these  facts  appearing,  charged  the 
jury  that  the  defendant  could  not  give  a  legal  title;  and,  the 
values  of  these  repairs  having  been  agreed  upon,  a  verdict  was 
directed  for  the  amount  of  the  deposit  and  certain  of  the  repairs. 
A  motion  was  made  for  a  new  trial,  which  was  denied.  From  the 
judgment  and  order  thereupon  entered,  this  appeal  is  taken. 

There  is  no  question  raised  in  respect  to  the  encroachment  in 
question.  But  it  is  urged  that,  as  the  building  has  been  erected 
more  than  20  years,  there  has  been  adverse  possession  established, 
which  has  ripened  into  a  title.  It  is  undoubtedly  true,  as  claimed 
upon  the  part  of  the  defendant,  that,  whenever  possession  of  suffi- 
cient duration  is  proved,  the  title  of  the  possessor  is  as  good  as 
if  conveyed  by  a  deed.  Baker  v.  Oakwood,  123  N.  Y.  16,  25  N.  E. 
312.  It  does  not  seem  to  be  necessary  to  cite  authorities  in  order 
to  establish  that  proposition.  But  the  questions  of  the  nature 
of  the  adverse  possession  and  the  sufficiency  of  its  duration  are 
always  questions  which  are  open  for  investigation  and  consid- 
eration;   and  the  purchaser  wall  not  be  compelled  tp  take,  title 
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where  there  are  circumstances  which  may  have  prevented  the  pos- 
session from  ripening  into  a  title.  Shriver  v.  Shriver,  86  N.  Y.  576. 
In  the  case  cited,  it  was  held  that  a  purchaser  will  not  be  com- 
pelled to  complete  the  purchase  where  there  is  some  reasonable 
ground  shown  in  support  of  an  objection  to  the  title,  or  where  the 
title  depends  upon  a  matter  of  fact  which  is  not  capable  of  satis- 
factory proof,  or,  if  capable  of  that  proof,  yet  is  not  so  proved. 
In  the  case  at  bar,  in  order  that  this  adverse  possession  should 
have  ripened  Into  a  title,  it  was  necessary  to  show  that  such  pos- 
session was  intended  to  be  adverse,  and,  further,  that  the  parties 
in  whom  the  title  to  the  premises  claimed  to  be  held  adversely 
was  vested  were  in  such  a  condition  that  the  statute  of  limitations 
ran,  and  the  protection  of  the  statute  inured  to  the  benefit  of  the 
adverse  possessor.  In  the  case  at  bar  there  was  certainly  no  proof 
that  the  possession  in  question  had  ripened  into  a  title,  or  that  the 
statnte  had  run,  by  showing  that  there  were  persons  in  being  who 
could  have  asserted  their  rights,  and  who  were  bound  so  to  do 
within  the  period  of  the  occupation.  On  the  contrary,  it  appeared 
affirmatively  by  the  statement  of  the  defendant  that  the  reason  he 
could  not  perfect  his  paper  title  was  that  the  property  had  been 
willed  to  infants.  It  was  clear,  therefore,  that  the  possession  in 
question  had  not  ripened  into  a  title.  Parties  are  not  required  to 
complete  a  purchase  where  it  appears  that  there  is  a  reasonable 
objection  to  the  title,  and  no  clear  and  satisfactory  proof  that  such 
objection  is  without  foundation.  Under  the  circumstances  shown, 
it  seems  to  us  that  the  learned  judge  who  tried  the  cause  was  right 
in  holding  that  no  such  title  as  the  purchaser  was  authorized  to 
require  was  tendered  to  him  in  fulfillment  of  this  contract. 

It  is  urged  upon  the  part  of  the  appellant  that  the  burden  of 
proof  was  on  the  plaintiff  to  show  that  there  were  infants  who 
had  a  better  title  to  the  property  than  the  defendant,  and  that  this 
the  plaintiff  absolutely  failed  to  do.  But  it  seems  to  us  that,  in 
this  view  of  the  case,  the  duties  of  the  defendant  were  entirely 
misapprehended.  He  was  claiming  a  title  because  of  special  cir- 
cumstances, and  he  was  therefore  called  upon  to  show  that  those 
special  circumstances  gave  him  a  title;  and  it  was  not  incumbent 
on  the  vendee  to  prove  the  negative.  Even  if  such  were  the  fact, 
however,  enough  was  shown  by  the  admissions  of  the  defendant  to 
require  the  ruling  above  named  to  have  been  made. 

As  to  the  claim  for  repairs,  there  was  sufficient  evidence  to  war- 
rant the  jury  in  finding  an  agreement  upon  the  part  of  the  de- 
fendant to  pay  for  these  repairs  in  case  of  a  failure  of  title.  It  is 
true  that  the  agreement  of  the  11th  of  May  contemplated  the 
vendor's  entry  into  possession  of  the  premises  as  owner,  and  the 
making  of  repairs.  But,  when  this  question  in  regard  to  the  title 
came  up,  the  defendant  induced  the  vendee  to  go  on  with  the  re- 
pairs, under  the  promise  to  pay  for  them  if  the  title  failed.  The 
title  having  failed,  he  is  bound  to  comply  with  his  contract. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

INGRAHAM  and  RUMSEY,  JJ.,  concur.  r^^^^T^ 
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BARRETT,  J.  (dissenting).  This  is  a  case  of  the  practical  loca- 
tion of,  and  long  acquiescence  in,  a  boundary  line.  Even  admitting 
the  2-inch  encroachment,  it  does  not  parallel  the  entire  length  of 
the  defendant's  lot.  It  commences  with  2  inches,  and  lessens  as  the 
middle  of  the  lot  is  approached.  The  line  of  the  wall  runs  obliquely 
to  the  rear  of  the  lot,  until  the  encroachment  entirely  disappears, 
and  finally  the  defendant's  wall  is  well  within  the  survey  line. 
The  neighbor  encroached  upon  has  taken  advantage  of  this  devia- 
tion to  build  1^  inches  on  the  defendant's  land  in  the  rear  of  the 
premises,  so  that  the  encroachments  are  mutual.  The  doctrine  of 
adverse  possession  need  not  be  resorted  to  under  such  a  state  of 
facts.  Here  is  a  building  which  has  been  standing  for  over  25 
years  just  as  it  stands  to-day.  The  owner  may  have  lost  the  IJ 
inches  in  the  rear  by  his  neighbor's  adverse  possession,  and  he  may, 
by  the  application  of  the  same  rule,  have  gained  the  diminishing 
strip  of  from  2  inches  to  nothing  in  front.  This  may  or  may  not 
be,  according  to  the  circumstances.  But  the  question  of  title  is 
settled  by  the  rule  with  regard  to  the  practical  location  of  bound- 
ary lines.  If  there  ever  was  a  proper  case  for  its  application,  it  is  one 
like  the  present,  where  a  trivial  deviation  or  deflection  in  the  wall 
of  a  city  building  has  lasted  without  objection  for  over  25  years. 

It  was  held  in  Baldwin  v.  Brown,  16  N.  Y.  359,  that  practical  lo- 
cation and  long  acquiescence  in  a  boundary  line  are  conclusive, 
not  upon  the  notion  that  they  are  evidence  of  a  parol  agreement 
establishing  the  line,  but  because  they  are  themselves  proof  that 
the  location  is  correct  and  of  so  controlling  a  nature  as  to  preclude 
evidence  to  the  contrary.  Selden,  J.,  speaking  for  the  court  of  ap- 
peals, there  said: 

"The  acquiescence  in  such  cases  affords  ground  not  merely  for  an  inference 
of  fact  to  go  to  the  jury  as  evidence  of  an  original  parol  agreement,  but  for 
a  direct  legal  inference  as  to  the  true  boundary  line.  It  is  held  to  be  proof 
of  so  conclusive  a  nature  that  the  party  is  precluded  from  offering  any  evi- 
dence to  the  contrary.  Unless  the  acquiescence  has  continued  for  a  sufficient 
length  of  time  to  become  thus  conclusive,  it  is  of  no  Importance.  The  rule 
seems  to  have  been  adopted  as  a  rule  of  repose,  with  a  view  to  the  quieting 
of  titles." 

The  learned  judge  added  that,  if  necessary  to  establish  such  a 
line,  "the  law  will  presume  a  conveyance  in  accordance  with  it." 
The  practical  location  there  was  held  to  be  decisive  of  the  case, 
"without  regard  to  the  question  whether  the  plaintiff's  claim  was 
barred  under  the  statute  concerning  adverse  possession." 

This  case  was  followed,  and  the  language  of  Selden,  J.,  quoted 
with  approval,  in  Reed  v.  Farr,  35  N.  Y.  113.  The  headnote  cor- 
rectly condenses  the  decision,  as  follows: 

"Practical  location  of  a  boundary  line,  and  acquiescence  therein  for  more 
than  twenty  years,  Is  conclusive  of  the  location  of  the  boundary  line.  Such 
location  and  acquiescence  is  deemed  conclusive  on  the  ground  that  it  is  evi- 
dence of  the  correct  location  of  so  high  a  nature  as  admits  of  no  contradic- 
tion." 

It  is  a  rule,  as  was  said  by  Miller,  J.,  in  Sherman  v.  Kane,  86 
N.  Y.  73,  which  "applies  not  only  to  cases  of  disputed  boundary, 
but  to  those  about  which  there  can  be  no  real  question." 
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Thus,  the  rule  concludes  the  surveyor.  But,  even  if  it  did  not,, 
the  surveyor's  evidence  here  is  far  from  satisfactory  even  as  to- 
the  encroachment  upon  the  frontage.  He  seems  to  have  been  em- 
ployed to  help  the  plaintiff's  assignor  to  break  his  contract.  He 
was  asked  this  question,  and  gave  this  answer: 

"Q.  Wasn't  this  a  bulge  in  the  wall,  so  that  from  the  front  the  wall  ex- 
tended out  two  inches,  and  the  bulge  didn't  extend  back?  A.  I  went  there 
to  look  for  technicalities,  and  I  think  I  found  it." 

At  first  he  said  he  did  not  make  the  survey.  That  was  made 
by  his  former  partner,  who  was  dead.  He  merely  measured  the 
frontage  of  the  house,  where  he  found  the  "technicality*'  of  what 
may  have  been  a  2-inch  encroachment,  or  a  2-inch  bulge.  He  re- 
ported accordingly,  and  his  employer  promptly  rejected  the  title. 
This  surveyor  acknowledged,  however,  that  the  line  showed  that 
whoever  occupied  the  house  adjoining  the  rear  of  the  defendant's 
lot  built  over  on  that  lot  1^  inches.  Thus,  the  parties  on  both 
sides  of  the  line  acquiesced  in  the  practical  location  of  the  de- 
fendant's wall.  To  condemn  a  title  upon  such  facts  would  be  a 
serious  inroad  upon  the  rule  of  repose,  and  would  limit  the  practical 
location  doctrine  to  the  strict  conditions  attaching  to  adverse  pos- 
session. The  former  doctrine  is  quite  as  important  to  the  quieting^ 
of  city  titles  as  it  is  with  regard  to  farm  lands.  It  has  been  ap- 
plied in  the  country  where  the  practical  location  has  been  fixed 
by  a  hedge  fence  or  a  row  of  trees.  It  may  well  be  applied  with 
equal  liberality  where  the  boundary  was  originally  fixed  by  the 
solid  wall  of  a  four-story  house. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

O'BRIEN,  J.,  concurs  with  BARRETT,  J. 


(2  App.  Dlv.  561.) 

CANTON  V.  SIMPSON. 

(Supreme  Ck>urt,  Appellate  Division,  First  Department     March  20,  1896.) 

1.  Nbgltgekce—Tbams— Running  Down  Pedbstrtan. 

For  the  driver  of  a  team,  when  it  was  almost  dark,  to  approach  a  street 
crossing  at  a  pace  which  prevented  his  being  able  to  avoid  running  down 
a  person  whom  he  saw  on  the  crossing  waiting  for  a  car  to  pass,  that  he- 
might  cross  the  street,  is  negligence. 

2b  Bame— CoNTRrBUTORY  Neolioengb. 

One  standing  on  a  street  crossing,  waiting  for  a  car  in  front  of  him  to 
pass,  that  he  may  cross  the  street,  wUl  not  be  held  guilty  of  contributory 
negligence  because,  seeing  a  rapidly  approaching  team  dose  to  him,  he,  in 
attempting  to  avoid  it,  runs  in  the  opposite  direction  from  which  the  team 
Lb  approaching,  instead  of  turning  back  to  the  sidewalk  from  which  he 
had  come. 

Appeal  from  court  of  common  pleas,  trial  term. 

Action  by  Elizabeth  Canton,  executrix  of  William  Canton,  de- 
ceased, against  William  Simpson.  From  a  judgment  for  plaintiff^. 
and  an  order  denying  a  new  trial,  defendant  appeals.     Affirme4. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
BON,  O'BRIEN,  and  INGRAHAM,  JJ. 

Tallmadge  W.  Foster,  for  appellant. 
Abel  E.  BJackmar,  for  respondent 

O'BRIEN,  J.  The  action  was  brought,  under  the  statute,  to  re- 
cover damages  for  negligence  causing  the  death  of  plaintiff's  testator. 
The  question  of  the  defendant's  liability  was  submitted  to  the  jury, 
which  returned  a  verdict  in  favor  of  the  plaintiff  for  f  1,300;  and  it 
is  from  the  judgment  thereupon  entered, and  from  the  order  denying  a 
new  trial,  that  this  appeal  is  taken.  The  appellant  insists  that  the 
evidence  failed  to  show  any  negligence  on  the  part  of  the  defendant's 
di'iver,  and,  in  addition,  not  only  failed  to  show  circumstances  from 
which  the  absence  of  contributory  negligence  on  the  part  of  the  de- 
ceased might  be  fairly  inferred,  but  affirmatively  proved  such  negli- 
gence on  his  part.  In  disposing  of  these  questions  an  examination 
of  all  the  evidence,  and  a  brief  statement  of  the  occurrences  which  led 
up  to  the  death  of  the  plaintiff's  testator,  are  rendered  necessary. 

It  appears  that  the  deceased,  who  was  between  65  and  70  years  of 
age,  on  the  afternoon  of  November  2,  1894,  between  5  and  half  past 
5  o'clock,  left  his  home,  in  West  Twenty-Fourth  street,  east  of  Sixth 
avenue,  and  started  westerly,  on  the  upper  sidewalk  of  that  street,  to 
go  to  a  store  on  Twenty-Fourth  street,  between  Sixth  and  Seventh 
avenues.  On  reaching  Sixth  avenue,  what  occurred  is  detailed  by  a 
doctor,  who  testified  that  he  was  riding  downtown  on  the  platform 
of  a  Sixth  avenue  surface  car,  and  that  when  about  to  alight,  at  the 
upper  crosswalk  of  Twenty-Fourth  street,  he  saw  the  decedent  stand- 
ing there,  between  the  car  tracks  to  the  east,  waiting  for  the  car,  upon 
which  the  witness  was,  to  pass;  that  the  defendant's  horse  and 
wagon  were  near  the  lower  crossing,  coming  up  on  the  car  track  on 
which  the  decedent  stood,  "at  a  good  square  trot,"  about  seven  miles 
an  hour;  that  they  approached  the  upper  cross  walk  without 
slackening  speed,  and  when  near  the  decedent,  who  was  between  the 
two  rails  of  the  easterly  track,  the  latter,  seeing  his  danger,  and  find- 
ing his  passage  obstructed  by  the  car  going  down  on  the  westerly 
track,  endeavored  to  save  himself  by  running  in  a  northerly  direction, 
but,  being  too  slow  to  avoid  the  horse  and  wagon,  he  was  struck, 
thrown  down,  and  run  over;  that  the  horse  and  wagon  did  not  stop 
till  they  had  gone  half  a  block  away.  The  version  given  by  the  de- 
fendant's driver  was  that  as  he  was  about  to  cross  Twenty-Fourth 
street  he  looked  ahead,  and  the  track  was  clear;  he  took  a  glance  up 
the  street,  each  way,  to  see  if  there  was  any  wagon  crossing,  and  when 
he  looked  ahead  again  he  saw  the  deceased  within  about  three  feet 
of  the  track,  walking  very  slowly,  and  the  instant  he  saw  him  he 
shouted  to  him  and  checked  his  horse;  that  the  man  was  looking 
straight  ahead  to  the  front,  going  west;  that  when  he  first  saw  the 
man  he  was  across  the  downtown  crossing  of  the  street,  and  his  horse 
was  about  10  feet  from  the  deceased;  that  as  soon  as  he  saw  the  de- 
ceased he  started  to  check  the  horse,  which  seemed  to  slacken  up 
slightly;    that  the  deceased  did  not  seem  to  notice  anything,  but 
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walked  deliberately  in  front  of  the  horse;  that  he  succeeded  in  check- 
ing the  horse  before  he  reached  the  crosswalk,  but  could  not  bring 
him  to  a  standstill;  that  he  passed  the  deceased  before  stopping  the 
horse,  and  then  pulled  him  to  the  side  of  the  curb  in  front  of  the 
store  two  doors  from  the  comer.  He  further  stated  that  it  was 
almost  dark  at  the  time.  The  only  other  witness  examined  said  that 
when  he  first  saw  the  deceased  the  defendant's  horse  was  about  2 
feet  from  the  downtown  crossing  going  up,  and  the  deceased  was  on 
the  uptown  crosswalk,  about  10  feet  away  from  the  car  track  on  the 
east  side  of  the  avenue,  about  halfway  between  the  curb  and  the  car 
track,  walking  towards  the  west.  He  next  saw  the  deceased  under 
the  defendant's  wagon,  and  he  turned  his  horse  one  side  and  stopped 
him  before  he  came  to  the  deceased.  When  he  stopped  his  horse  he 
wajs  about  halfway  to  the  upper  crossing.  He  had  been  driving  be- 
hind the  defendant's  wagon  for  at  least  a  block,  and  was  going  at  the 
same  rate  of  speed. 

We  think  that  upon  this  evidence  it  was  clearly  a  question  for  the 
jury,  because,  if  they  believed  the  testimony  of  the  doctor,  who  was 
an  entirely  impartial  witness,  it  would  appear  that  the  deceased,  while 
on  a  cross  walk,  where  he  lawfully  had  a  right  to  be,  and  in  attempt- 
ing to  cross  the  street,  was  run  down  by  a  wagon  which  was  driven  at 
a  lively  pace, — so  lively  that,  according  to  the  testimony  of  the  driver 
himself,  although  he  saw  the  deceased  some  distance  away,  he  was 
unable  to  check  the  horse  until  after  he  had  run  down  the  deceased 
and  gone  some  distance  beyond  the  upper  crosswalk.  We  think  that 
the  jury  were  clearly  right  in  holding,  upon  such  testimony,  that  the 
driver  was  negligent,  because,  at  a  time  when,  according  to  the  driver, 
it  was  almost  dark,  and  necessary  to  keep  a  sharp  lookout  for 
pedestrians  and  for  other  vehicles,  he  approached  the  street  crossings 
at  a  pace  which  prevented  his  being  able,  though  he  saw  the  possi- 
bility of  danger,  to  avert  it.  Nor  do  we  think  the  record  wanting  in 
evidence  from  which  the  jury  had  a  right  to  conclude  that  the  dece- 
dent was  free  fx*om  contributory  negligence.  He  had  a  right  to  cross 
the  avenue,  and,  having  got  between  the  two  rails  of  the  easterly 
track,  he  was  obliged  to  stop  to  permit  a  car  going  down  town  to 
pass;  and  while  in  that  position  he  turned,  and  discovered  the 
rapidly  approaching  wagon,  which  he  endeavored  to  avoid  by  running 
in  a  northerly  direction.  This  is  not  a  case,  then,  of  one  placing  him- 
self in  a  position  of  danger,  but  of  a  person  crossing  an  avenue,  which 
he  had  the  right  to  do,  who,  finding  his  passage  obstructed  by  a  car, 
and  being  placed  in  a  position  of  danger  by  an  approaching  wagon, 
does  what  seems  to  him  best,  under  the  circumstances,  to  avoid 
danger.  There  was  no  time  for  deliberation,  and  that  the  decedent 
was  anxious  to  secure  his  safety  is  evidenced  by  his  running  in  a 
northerly  direction,  which  was  the  only  way  he  could  escape  the 
wagon,  unless  he  returned  to  the  easterly  side  of  the  avenue.  Wheth- 
er the  latter  would  have  been  the  more  prudent  course  is  entirely 
immaterial.  One  who,  under  such  circumstances,  exercises  the  best 
judgment  of  which  he  is  capable,  cannot  be  said  to  have  been  guilty 
of  negligence  or  want  of  care.  If  the  position  of  the  appellant  is 
right, — ^that  the  decedent  was  bound  to  see  the  approaching  wagon.!^ 
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and  bound  to  keep  out  of  its  way,  and  to  assume  that  it  would  not 
slacken  its  pace, — then  we  must  reach  a  conclusion  that  pedestrians 
have  no  rights  in  the  streets  which  the  drivers  of  vehicles  are  bound 
to  respect.  We  think  that  there  was  ample  evidence  to  support  the 
verdict,  not  only  upon  the  ground  of  the  driver's  negligence,  but  also 
that  the  decedent  in  no  way  contributed  by  his  negligence  to  his 
death,  and  that  the  verdict,  under  the  facts  here  appearing,  being 
moderate,  should  not  be  disturbed. 

The  judgment  should  therefore  be  affirmed,  with  costs.     All  con- 
cur. 


(2  App.  Div.  584.) 

HUTCHINSON  v.  ROOT. 

(Supreme  Court,  Appellate  Division,  First  Department    March  20,  1896.) 

1.  Contracts— Parol  Evidence. 

A  contract  by  whlcb  defendant  guarantied  to  plaintiff  payment  by  J., 
as  agent  of  H.,  of  all  sums  up  to  $5,000  which  may  become  due  "on  accoimt 
of  coal  of  the  B.  colliery,*'  which  may  be  sold  to  or  by  said  agent,  cannot 
be  limited  by  parol  to  a  particular  kind  of  coal  from  said  colliery. 

2,  Same—Constkuction. 

Plaintiff  made  a  contract  with  H.  by  which  he  gave  her  the  sole  agency 
of  the  sale  of  the  output  of  the  B.  colliery,  **at  all  points  along  the  line 
of  the  N.  R.  Co.,  its  branches  and  connections,"  and  plaintiff  agreed  to  fiU 
all  orders  for  coal  sold  by  H.  to  any  persons  at  such  points.  HeM^  that 
coal  delivered  at  one  of  the  termini  of  the  road  on  coal  docks  leased  by  it 
and  ifnder  its  control  was  within  the  contract,  and  therefore  within  de- 
fendant's guaranty  of  payment  by  H.  of  money  becoming  due  thereunder. 
8.  Guaranty— Proof  of  Amount  Due. 

Though  a  contract  by  which  plaintiff  undertook  to  fill  all  orders  of  H. 
for  coal  provided  for  the  furnishing  by  plaintiff  to  H.  of  verified  state- 
ments showing  the  amounts  remaining  due  and  unpaid  for  coal,  still,  the 
parties  thereto  having  adjusted  the  amounts  for  which  H.  was  liable 
thereunder,  without  any  request  for  a  verified  statement,  complaint  cannot 
be  made  by  defendant,  in  an  action  on  defendant's  guaranty  of  pa^^ment 
by  H.,  that  such  a  statement  was  not  furni&hed. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Charles  Hutchinson  against  Mary  F.  Root.  Prom  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

George  H.  Adams,  for  appellant 
W.  R.  Wilder,  for  respondent. 

RUMSEY,  J.  On  the  15th  day  of  October,  1891,  the  plaintiff 
entered  into  a  contract  with  one  Hattie  P.  Root,  by  James  H.  Root, 
her  agent,  by  which,  among  other  things,  the  plaintiff  contracted 
to  give  to  Mrs.  Root  the  sole  agency  for  the  sale  of  the  total  output 
of  the  Ben  Carbon  Colliery,  *'at  all  points  along  the  line  of  the 
New  York,  Lake  Erie  and  Western  R.  R.  Co.,  its  branches  and  con- 
nections." The  plaintiff  further  agreed  to  fill  all  orders  for  coal 
sold  by  said  party  of  the  second  part  or  her  agents  to  any  person 
or  persons  on  the  line  of  the  said  New  York,  Lake  Erie  &  West- 
ern Railroad,  or  its  branches  or  connections,  at  prices  stated  in  the 
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contract.  The  contract  further  provided  that  Mrs.  Root  agreed  to 
employ  James  H.  Boot  as  her  agent  in  selling  the  coal,  and  to  give 
to  the  plaintiff  a  written  guaranty  of  the  defendant  here,  in 
the  sum  of  |5,000,  for  the  faithful  performance  by  James  H. 
Root,  "agent  of  said  party  of  the  second  part,  of  her  agreement 
above  set  forth.^'  This  contract  was  delivered  on  the  day  of  its 
date.  Two  days  before  that  time,  the  defendant  had  executed  the 
guaranty  on  which  this  action  is  brought,  and  which  is  in  the 
following  words: 

"In  consideration  of  the  sum  of  one  dollar  to  me  in  band  paid  and  other  good 
and  valuable  considerations  me  thereunto  moving,  I  hereby  guaranty  to 
Charles  Hutchinson,  of  Carbondale,  Pa.,  the  payment  by  James  H.  Root,  of 
New  York  City,  as  agent  for  Battle  P.  Root,  of  all  sums  up  to  five  thousand 
dollars  ($5,000)  which  may  become  due  and  owing  from  said  Root,  as  agent, 
on  account  of  coal  of  the  Ben  Carbon  Colliery  which  may  be  sold  to  or  by  said 
agent" 

During  the  months  of  November  and  December,  1891,  the  plain- 
tiff delivered  considerable  quantities  of  coal  to  James  H.  Root,  for 
a  large  portion  of  which  Root  failed  to  pay;  and  thereupon  this 
action  was  brought  upon  the  guaranty  of  the  defendant.  The  ac- 
tion was  tried  before  a  referee,  and  judgment  was  directed  to  be 
entered  for  the  plaintiff  in  the  amount  claimed.  Prom  that  judg- 
ment, the  defendant  takes  this  appeal. 

The  serious  question  presented  by  the  record  in  its  present  con- 
dition turns  upon  the  construction  to  be  given  to  the  contract  of 
guaranty  upon  which  the  action  was  brought.  The  contract  was 
dated  on  the  13th  of  October,  1891.  It  was  under  seal,  and  it  ex- 
pressed a  consideration.  It  did  not  refer  to  the  contract  between 
Hattie  Root  and  the  plaintiff.  Indeed,  it  could  not  do  so,  as  at 
the  time  it  was  executed  that  contract  had  not  been  made.  The 
referee  has  found  that  this  agreement  of  guaranty  was  a  part  of 
the  consideration  given  to  the  plaintiff  at  the  time  of  making  the 
contract  with  Hattie  Root,  but  he  has  not  found  that,  at  the  time 
of  the  execution  of  this  guaranty  by  the  defendant,  the  provisions 
of  the  contract  to  be  made  between  plaintiff  and  Hattie  Root  were 
made  known  to  her,  or  that  she  had  in  view  any  particular  con- 
tract, or  that  any  special  provisions  should  be  put  into  the  con- 
tract which  she  intended  to  guaranty.  Neither  does  he  find  that 
this  guaranty  was  given  solely  to  secure  the  performance  of  the 
contract  of  October  15th,  nor  can  there  be  any  presumption  that 
such  was  the  case.  The  facts  do  not  show  any  of  the  circumstan- 
ces which  were  presented  to  the  defendant  at  the  time  of  the  mak- 
ing of  this  guaranty,  and  for  that  reason  it  must  be  construed  upon 
the  words  of  the  guaranty  itself.  The  rule  with  regard  to  the 
construction  of  such  contracts  is  that  the  court  will  ascertain  the 
intention  of  the  parties  to  them  in  the  same  manner  as  that  in- 
tention is  ascertained  with  regard  to  any  other  contract.  But, 
when  the  intention  of  the  parties  is  ascertained,  the  guarantor  is 
entitled  to  have  the  contract  thus  construed  strictly  applied,  and 
its  meaning  cannot  be  extended  to  charge  him  upon  it.  Schwartz 
V.  Hyman,  107  N.  Y.  562,  565,  14  N.  E.  447;  Bank  v.  Kaufmann, 
93  N.  Y.  273.    Applying  that  rule,  we  must  examine  the^guar-, 
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anty  itself,  to  ascertain  the  extent  of  the  plaintiff's  liability.  When 
we  turn  to  that  paper,  we  meet  with  no  difficulty  whatever.  Upon 
a  sufficient  consideration,  she  guaranties  to  Charles  Hutchinson  the 
payment  by  James  H.  Root,  as  agent  for  Hattie  P.  Root,  for  all 
sums,  up  to  |5,000,  which  may  become  due  and  owing  from  the 
said  Root  as  agent  on  account  of  coal  of  the  Ben  Carbon  Colliery 
which  may  be  sold  to  or  by  said  agent.  This  guaranty,  by  its 
terms,  is  broad  enough  to  cover  any  coal  which  may  be  sold  by 
James  Root  or  to  him  as  agent  for  Hattie  Root;  and,  if  this  con- 
struction be  given  to  it,  it  is  quite  clear  that  no  fault  can  be  found 
with  the  conclusion  reached  by  the  referee. 

But  if  it  is  to  be  said  that  the  guaranty  which  was  given  was 
a  part  of  the  consideration  of  the  contract  between  Hattie  P.  Root 
and  the  plaintiff,  set  out  in  the  complaint,  and  was  to  be  confined  to 
coal  delivered  under  that  contract,  even  yet  the  conclusion  of  the 
referee  cannot  be  overthrown.  That  contract,  by  its  terms,  gave 
to  Hattie  Root  the  sole  agency  for  the  sale  of  the  total  output  of 
the  plaintiff's  colliery  at  all  points  along  the  line  of  the  New  York, 
Lake  Erie  &  Western  Railroad  Company,  its  branches  and  connec- 
tions; and  by  it  Hutchinson  agreed,  in  terms,  to  fill  all  orders  for 
coal  sold  by  or  to  Mrs.  Root  or  her  agents  to  any  person  upon  the 
line  of  that  railroad,  or  its  branches  or  connections,  at  prices  there- 
in stated.  These  words  are  not  at  all  ambiguous,  nor  do  they  re- 
quire any  construction.  When  it  is  made  to  appear  that  any  par- 
ticular place  is  upon  the  line  of  that  railroad  or  its  branches  or 
connections,  so  that  coal  shipped  upon  that  road  may  be  taken 
by  the  road  to  that  place,  the  coal  thus  shipped  is  within  the  terms 
of  this  contract.  It  was  made  to  appear  in  the  case,  and  was  not 
contradicted,  that  not  only  was  Weehawken  one  of  the  termini 
of  the  Erie  Railroad,  but  that  the  coal  docks  there,  upon  which 
large  quantities  of  this  coal  were  delivered,  were  leased  by  and 
under  the  control  of  that  railroad.  When  this  appeared,  it  nec- 
essarily followed  that  the  coal  delivered  at  that  place  upon  the 
order  of  James  H.  Root,  as  agent,  was  within  the  terms  of  the 
contract,  and  was  protected  by  the  guaranty. 

There  was  no  case  made  for  the  admission  of  parol  evidence  to 
explain  these  words  as  used  in  this  contract,  except  so  far  as  it 
might  have  been  necessary  to  show  that  any  given  place  was  sit- 
uated on  the  line  of  that  road.  Parol  evidence  is  admissible  to 
explain  the  meaning  of  words  when  the  words  are  susceptible  of 
two  constructions,  in  which  case  evidence  may  be  given  of  the 
facts  and  circumstances  which  surrounded  the  transaction,  so 
that  the  court  can  put  itself  in  the  same  position  as  the  parties 
who  made  the  contract,  to  enable  it  to  ascertain  the  meaning  in- 
tended by  them.  Greenl.  Ev.  §§  282,  288.  But  that  is  not  this 
case;  the  words  used  here  are  perfectly  plain,  and  not  ambiguous 
in  the  least.  Parol  evidence  may  also  be  given  where  the  words 
used  have  technical  meaning,  or  are  terms  of  art.  In  such  cases, 
experts  are  permitted  to  give  their  opinion  as  to  the  meaning  of 
these  words.  Greenl.  Ev.  §  280.  It  is  claimed  that  parol  evi- 
dence was  competent  under  this  principle,  and  it  was  with  that 
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Tiew,  no  doubt,  that  the  referee  permitted  it  to  be  given.  But  the 
rule  did  not  apply  here.  There  were  no  terms  of  ai*t  used.  The 
defendant  proposed  by  his  parol  evidence  to  show,  not  the  mean- 
ing of  the  words  used  here,  but  the  meaning  of  the  words  "tide 
coal"  and  "line  coal,"  which  are  not  used  in  the  contract  His 
notion  was  that  he  could  give  testimony  by  which  the  plain  words 
of  the  contract  should  be  limited  to  include  only  one  kind  of  coal, 
and  then  the  meaning  thus  limited  could  be  explained  by  the  evi- 
dence of  experts.  But  he  made  no  case  for  the  giving  of  any  such 
testimony  as  that.  If  the  parties  had  used  the  words  "line  coal" 
and  "tide  coal"  in  their  contract,  it  would,  undoubtedly,  have  been 
competent  to  give  testimony  to  explain  the  meaning  of  those  words. 
But  they  did  nothing  of  the  sort.  They  used  in  the  contract  plain 
words,  which  were  only  susceptible  of  one  meaning,  and  which 
certainly  cannot  be  said  to  have  any  technical  meaning  anywhere. 
The  proof  offered  and  given  on  the  part  of  the  defendant  here 
amounted  to  showing  that,  under  this  contract,  both  line  and  tide 
coal  were  shipped  to  Root,  as  agent;  but  that  only  line  coal  was 
intended  to  be  included  within  the  terms  of  the  contract.  It  may 
be  quite  true,  as  defendant  claims,  that  coal  shipped  to  the  ter- 
minus, at  Weehawken,  is  tide  coal,  although  it  was  conceded  in  the 
case  that  such  coal  was  not  necessarily  tide  coal ;  but  that  would 
not  change  the  construction  of  the  contract,  which  includes  the 
total  output  of  the  mine  and  the  sale  of  that  output  at  all  points 
along  the  line,  and  makes  James  H.  Root  the  sole  agent  for  the 
sale  of  such  output,  and  by  which  the  plaintiff  agrees  to  fill  every 
order  for  coal  which  is  sold  to  any  person  on  that  line  or  its  con- 
nections, by  Hattie  P.  Root  or  her  agent.  Within  the  terms  of 
the  contract,  he  would  clearly  be  obliged  to  fill  all  orders  for  coal 
shipped  to  Weehawken,  whether  it  was  line  or  tide  coal;  and  the 
defendant  just  as  clearly  guaranties  payment  for  one  kind  of 
coal  as  the  other,  provided,  only,  it  was  shipped  on  this  railroad  or 
its  connections.  The  stipulations  at  folio  218  of  the  case  and  sched- 
ules attached  show  that  coal  shipped  to  Weehawken  was  shipped 
upon  the  order  of  J.  H.  Root,  as  agent;  and  that  stipulation  in- 
cludes all  the  coal  which  was  recovered  for  in  this  action.  Which- 
ever construction  may  be  given  to  this  guaranty,  whether  it  be 
bi*badly  construed  according  to  its  terms,  or  whether  those  terms 
be  limited  by  reference  to  the  contract  between  Hattie  Root  and 
the  plaintiff,  the  defendant  is  clearly  liable  for  the  coal  which  was 
sold  under  the  proofs  here,  and  for  which  she  was  charged. 

It  is  complained  by  the  defendant  that  no  verified  statements  of 
the  amount  of  coal  sold  to  Root,  as  agent,  were  furnished  to  show 
the  amounts  remaining  due  and  unpaid  for  coal.  But  that  fact  is 
of  no  importance  here.  Such  statements  were  not  to  be  furnished  to 
her,  and  the  provision  was  clearly  one  with  which  the  guarantor 
had  nothing  to  do.  There  is  no  dispute  with  regard  to  the  amount 
of  coal  sold.  She  herself  stipulated  it  in  this  action,  and  it  ap- 
pears, and  is  not  disputed,  that  the  parties  to  the  original  con- 
tract adjusted  the  amounts  sold  and  the  amounts  in  which  Root 
was  liable  as  agent,  without  any  request  for  a  verified  statement. 
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This  provision  of  the  contract  was  therefore  waived  by  the  par- 
ties to  it,  as  it  might  have  been;  and  the  fact  that  they  were  not 
delivered  cannot  be  insisted  upon  by  the  defendant  here. 

We  have  examined  the  various  exceptions  taken  by  the  defend- 
ant to  the  rulings  of  the  referee.  While  some  of  the  evidence 
might  very  properly  have  been  admitted  in  view  of  the  claims  which 
were  presented  upon  the  trial,  yet  the  evidence,  if  given,  could  not 
have  affected  the  result  in  the  view  which  we  take  of  the  con- 
struction of  this  guaranty.  For  that  reason,  none  of  these  excep- 
tions call  for  reversal  of  this  judgment 

Our  conclusion  is  that  the  judgment  must  be  affirmed,  with  costs. 
All  concur. 


(2  App.  Div.  489.) 

MAZANEC  V.  MANHATTAN  INV.  &  CONST.  CO. 

(Supreme  Court,  Appellate  DiviBlon,  First  Department,    March  20.  1890.) 

PLEADT^Q8— Offer  of  Compromise— Failttre  to  Accept— Judgment. 

In  an  action  to  recover  money  paid  on  a  contract  and  damages  for 
false  representations,  defendant  admitted  the  contract,  denied  the  repre- 
sentations, alleged  an  offer  to  rescind,  which  had  been  denied  by  plaintiff, 
and  further  stated  that  defendant  was  willing,  on  cancellation  of  the  con- 
tract, to  restore  to  plaintiff  the  $145  which  he  had  paid,  and  thereby  of- 
fered to  repay  the  same  on  delivery  of  the  contract  for  cancellation. 
Held,  that  this  was,  at  most,  an  offer  of  compromise,  which,  not  t>eing 
accepted  within  the  time  limited  by  the  Code,  did  not  authorize  judgment 
for  plaintiff  for  the  $145,  on  his  tendering  the  contract,  at  the  trial,  for 
cancellation. 

Appeal  from  superior  court  of  New  York  City,  special  term. 

Action  by  Anton  Mazanec  against  the  Manhattan  Investment  & 
Construction  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

C.  Goldzier,  for  appellant. 

N.  A.  Alexander,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  moneys 
paid  on  a  contract,  and  damages  to  the  amount  of  f  1,000  for  false 
representations  in  respect  thereto.  The  defendant  answered,  admit- 
ting the  execution  of  a  contract,  denying  the  representations,  and 
that  the  plaintiff  relied  upon  them,  and  alleging  an  offer  to  rescind 
the  contract,  which  was  declined.  The  answer  further  stated  that 
the  defendant  was  willing  to  restore  to  the  plaintiff  the  amount  paid, 
to  wit,  the  sum  of  |145,  upon  the  cancellation  of  the  contract,  and 
thereby  offered  to  repay  the  same  upon  delivery  up  for  cancellation  of 
said  last-mentioned  contract.  Upon  the  issues  thus  formed,  the  case 
came  on  for  trial,  and  the  plaintiff  tendered  the  contract  for  can- 
cellation, and  the  court  directed  judgment  for  |145  and  interest  and 
f  15  costs,  to  which  ruling  the  defendant  duly  excepted.  From  the 
judgment  thereupon  entered,  this  appeal  is  taken. 

We  do  not  see  what  authority  there  existed  for  the  action  of  the 
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court  which  resulted  in  this  judgment.  If  the  matter  contained  in 
the  answer  is  to  be  considered  as  an  offer,  such  offer  not  being  accept- 
ed within  the  time  limited  by  the  Code,  it  could  not  be  used  upon  the 
trial.  It  cannot  be  considered  as  an  admission,  because  it  is  not 
couched  in  the  terms  of  an  admission,  and  is  inconsistent  with  the 
positive  denials  contained  in  the  answer.  The  most  that  could  be 
claimed  for  this  allegation  in  the  answer  is  that  it  was  an  offer  of 
compromise;  that  the  defendant,  without  further  litigation,  was 
willing  to  settle  the  case  upon  the  terms  mentioned  in  the  answer. 
By  such  an  offer,  the  defendant  was  not  bound  until  the  case  was 
called  for  trial  There  seems  to  be  no  theory  upon  which  a  tender  of 
payment  of  this  description  can  be  made  the  basis  of  a  judgment.  It 
is  not  an  admission  of  anything  due,  or  of  any  liability  which  could 
form  the  subject  of  a  judgment. 

The  judgment  should  be  reyersed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.     All  concur. 


CLINICAL  INSTRUCTION  CO.  v.  NEW  YORK  EL.  R.  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  First  Depertment.    Marcli  20,  1896.) 

Emikkkt  Dohain — Rental  Value— Evidence  of  Damages. 

Damages  to  rental  value  of  premises,  caused  by  the  operation  of  an 
elevated  street  railroad,  cannot  be  proved  by  owners  of  property  In  the 
vicinity  testifying  to  the  rental  value  of  their  respective  premises  before 
and  after  the  road  was  built 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Clinical  Instruction  Company  against  the  New 
York  Elevated  Railroad  Company  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

B.  ToUes,  for  appellants. 

J.  IL  Abney,  for  respondent. 

PATTERSON,  J.  It  is  made  to  appear  very  plainly,  by  the  evi- 
dence, that  the  premises  involved  in  this  action  have  been  seriously 
affected  by  the  construction  and  operation  of  the  elevated  railway 
in  front  of  them.  The  structure  comes  to  within  a  few  feet  of  the 
front  wall  of  the  building,  and  the  depot  station  and  shed  extend 
easterly  along  Thirty-Fourth  street  to  within  25  feet  of  the  west- 
erly line  of  the  building.  Trains  pass  every  few  minutes,  and  the 
ordinary  ill  effects  of  said  conditions  are  fully  pointed  out  in  the 
proofs.  There  was  a  clear  case,  therefore,  presented  for  an  in- 
junction, or  compensation  for  the  taking  of  easements,  in  the  or- 
dinary form  of  alternative  relief;  but  there  is  some  difficulty  in 
arriviiig  at  what  should  be  fairly  allowed  as  compensation  for 
taking  the  easements.  The  expert  testimony,  such  as  it  is,  is  not 
altogether  satisfactory,  but  there  was  enough  to  justify  the  trial 
judge  in  fixing  the  amount  allowed  for  depreciation  of  fee  ^^^ Atrip 
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the  figure  he  adopted,  and,  under  all  the  circumstances  of  the  case, 
we  are  not  disposed  to  interfere  with  his  conclusion  on  that  sub- 
ject. 

But  with  reference  to  the  damages  allowed  for  rental  value,  the 
judgment  cannot  be  sustained.  Almost  all  that  evidence  as  to 
depreciation  of  rental  values  was  of  the  character  condemned  in 
the  Jamieson  Case,  41  N.  E.  693,  147  N.  Y.  322,  and  there  was  so 
much  of  that  class  of  evidence  allowed  that  it  could  not  fail  to  have 
been  controlling  in  the  decision.  In  addition  to  that,  it  also  ap- 
pears that  the  plaintiff  did  not,  in  reality,  suffer  any  damage  by 
reason  of  any  definite  loss  of  rents,  for  its  relation  to  the  tenant  of 
the  premises  was  such  that  it  seems  to  have  contemplated  that  the 
tenant  would  not  pay  even  such  rent  as  was  nominally  secured  by 
leases  to  it,  it  being  the  intention  of  the  plaintiff  to  accept  just  so 
much  of  the  agreed  amount  of  rent  as  the  tenant  was  able  to  pay. 
It  does  not  appear  that,  by  reason  of  the  presence  and  oi)eration 
of  the  elevated  railway,  any  smaller  amount  of  rent  was  fixed  or 
received  than  would  have  been  demanded  or  paid  had  the  struc- 
ture not  existed.  The  element  of  loss  of  rental  value  was,  there- 
fore, absent  from  the  case,  and  the  factors  to  sustain  a  finding  of 
damage  such  as  would  be  necessary  in  a  case  of  this  character  are 
not  to  be  found  in  the  proofs  before  us. 

We  think,  therefore,  that  the  judgment  appealed  from  should  be 
reversed,  unless  the  plaintiff  stipulates  to  waive  so  much  of  the 
judgment  as  allows  a  recovery  of  money  damages  to  rent  value. 
If  such  stipulation  is  made,  the  judgment  will  be  modified  by 
striking  therefrom  the  provision  respecting  the  recovery  of  dam- 
ages to  rental  value,  and  by  reducing  the  costs  as  taxed  by  de- 
ducting therefrom  the  sum  of  f 75,  being  that  much  of  the  extra 
allowance  granted  after  the  trial  of  this  action  without  costs.  If 
such  stipulation  is  not  given,  a  new  trial  will  be  ordered,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(2  App.  Div.  513.) 

LBNNON  V.  GRAUER. 

(Supreme  Court,  AppeUate  Division,  First  Department.    March  20,  1806.) 

FoKGBD  Note— Liability  of  Indorser. 

An  indorser  of  a  note  is  liable  to  a  bona  fide  purchaser,  though  the  In- 
strument was  a  forgery. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  William  F.  Lennon  against  George  Grauer  and  others. 
The  trial  was  had,  and  verdict  ordered  against  Grauer  alone.  From 
the  judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  defend- 
ant Grauer  appeals.    AflBrraed. 

The  action  was  brought  upon  a  promissory  note  for  $1,200,  alleged  to  have 
been  made  by  Mary  Hines,  and  indorsed  by  John  Graft,  M.  Gartner,  the  de- 
fendant Grauer,  and  the  Spencer  Needham  Company,  and  held  by  plaintiff. 
The  action  was,  in  form,  against  the  maker  and  all  the  indorsers;  but  the 
trial  was  had,  and  the  verdict  was  ordered,  against  the  defendant  urauer 
alone.  Upon  the  trial  the  plaintiff  gave  evidence  tending  to  show  that  the  in- 
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dorsement  of  Grauer  upon  the  note  was  In  his  handwriting.  Indeed,  his 
Indorsement  was  hardly  denied  in  his  answer.  Plaintiff  also  gave  evidence 
tending  to  show  that  he  purchased  the  note  of  the  Spencer  Needham  Ck)m- 
pany,  and  paid  full  value  for  It  before  its  maturity;  that  it  was  duly  pro- 
tested when  due,  and  notice  given  to  defendant  Grauer.  The  note  was  put 
in  evidence,  and  the  plaintiff  rested.  The  defendant  Grauer  was  sworn,  but 
would  not  say  that  the  indorsement  of  his  name  on  the  note  was  not  in  his 
own  handwriting.  The  defendant  offered  to  prove  that  the  note  was  never 
given  by  the  alleged  maker  thereof.  The  court  held  that  such  proof  was 
immaterial,  so  long  as  it  appeared  that  the  plaintiff  was  a  bona  fide  pur- 
chaser of  the  note  before  maturity.  The  defendant  stated  that  he  made  no 
requests  to  go  to  the  jury,  and  thereupon  the  court  ordered  a  verdict  for  the 
plaintiff.  There  was  no  exception  to  the  direction  of  the  verdict,  but  there 
was  an  exception  to  the  denial  of  the  motion  for  a  new  trial. 

Argued  before  VAN  BRUNT,  R  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  J  J. 

Delos  McCurdy,  for  appellant. 
William  M.  Gather,  for  respondent. 

WILLIAMS,  J.  There  was  evidence  tending  to  show  that  the 
defendant  Grauer  indorsed  the  note,  that  it  was  transferred  to  plain- 
tiff before  maturity  for  full  value  and  without  notice  to  him  of  any 
infirmity  in  the  note,  and  that  it  was  duly  protested  when  due,  and 
notice  given  to  the  defendant.  The  court  found  these  facts  to  be 
true,  the  defendant  not  desiring  to  go  to  the  jury.  The  only  ques- 
tion, therefore,  for  consideration  on  this  appeal,  is  whether  the  fact 
sought  to  be  proved  by  the  defendant,  that  the  note  was  never  given 
by  the  maker,  never  Figned  or  delivered  by  her,  was  material,  or 
would,  if  proved,  have  constituted  a  defense  to  the  action,  in  view  of 
the  facts  so  found  by  the  cuurt.  There  is  no  doubt  as  to  the  law 
with  reference  to  this  question.  In  Turnbull  v.  Bowyer,  40  N.  Y. 
456,  it  was  held  that  an  indorsement  of  negotiable  paper  was  a  war- 
ranty, in  law,  by  the  indorser,  to  the  holder  in  good  faith,  that  the 
paper  itself,  and  all  the  antecedent  indorsements,  were  genuine; 
and,  even  if  they  were  all  shown  to  be  forgeries,  the  indorsers  would 
be  liable  to  the  holder  for  the  amount  of  the  paper. 

The  case  was  properly  disposed  of  by  the  trial  court,  and  the  judg- 
ment and  order  should  be  affirmed,  with  costs.     All  concur. 


(2  App.  Div.  518.) 

BEER  V.  CANARY  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  20,  1896.) 

bfjUNCTTON— Theater  Advertisii^g  Curtain— Breach  of  Contract. 

Defendant  agreed  to  allow  plaintiff  the  exclusive  right,  in  consideration 
of  $600  a  month,  for  the  term  of  a  year,  to  display  at  his  own  expense 
a  curtain  in  front  of  the  stage  of  a  theater,  to  be  covered  with  advertis- 
ing matter,  to  he  exposed  five  minutes  before  the  beginning  of  each  per- 
formance; no  objectionable  advertisements  to  be  allowed  on  the  curtain,  . 
and  plaintiff  to  have  opportunity  to  make  aU  changes  in  advertisements 
when  necessary.  Held,  that  a  breach  of  the  contract  by  defendant  should 
be  enjoined,— plaintiff  having  paid  defendant,  and  having  gone  to  con- 
siderable expense  in  preparing  the  curtain,  and  having  made  contracts 
for  advertisements  thereon;  and  it  is  no  excuse  for  nonperforniaiice  that 
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any  advertising  curtain  would  be  generally  regarded  as  objectionable, 
or  that  the  spaces  on  it  were  not  filled  with  advertisements,  and  that  It 
contained  a  notice  directing  persons  desiring  space  thereon  to  apply  to 
plaintiff. 

Appeal  from  special  term,  New  York  county. 

Action  by  Edmund  Beer  against  Thomas  Canary  and  another. 
From  an  order  denying  an  injunction  pendente  lite,  plaintiff  ap- 
peals.    Reversed. 

The  action  was  brought  upon  a  contract  in  writing,  and  the  relief  asked 
for  was  a  permanent  injunction,  and  a  temporary  injunction  pending  the 
action.  The  agreement  was  dated  August  22,  1895,  and  provided  that  the 
defendants,  as  lessees  of  the  Casino  Theater  in  New  York  City,  agreed  to 
aUow  plaintiff  to  put  up  and  display,  at  his  own  expense,  a  curtain,  iu  the 
front  of  the  stage,  to  be  covered  with  advertising  matter,  and  to  be  exposed 
five  minutes  before  the  beginning  of  each  performance,  and  during  the  whole 
period  known  as  "between  the  acts,**  and  to  occupy  the  regular  space  in  the 
proscenium  arch  of  the  treater.  No  advertisement  generally  considered  ob- 
jectionable to  be  allowed  on  the  curtain.  The  curtain  to  remain  the  prop- 
erty of  the  plaintiff,  and  proper  opportunity  to  be  given  to  make  any  or  aU 
changes  in  the  advertisements  on  the  curtain  when  necessary.  No  other 
advertising  curtain  to  be  used  as  an  act  proscenium  curtain  by  defendants 
during  the  term  of  the  contract.  The  consideration  for  such  rental  to  be 
$600  for  each  month  during  the  time  regular  performances  were  given  in 
the  theater,  but  nothing  while  the  theater  was  closed  to  the  public.  The  first 
$600  to  be  paid,  $300  August  26,  1895,  and  $300  September  5,  1895,  and  the 
additional  payments  of  $600  every  month  in  advance,  commencing  October 
5,  1895.  To  be  in  force  for  one  year  from  September  15,  1895.  The  first 
$600  was  paid  before  September  15,  1895.  The  theater  was  closed  from  Sep- 
tember 27  until  November  5,  1895,  and  it  was  agreed  that  the  month  for 
which  the  $(KX)  had  been  paid  should  begin  November  5,  1895.  The  curtain 
was  prepared  by  the  plaintiff,  at  an  expense  of  $250,  and  was  hung  in  the 
theater  November  11,  1895,  at  an  expense  of  $76.90.  Both  parties  then  ex- 
amined it.  There  is  a  conflict  in  the  evidence  as  to  what  occurred  Novem- 
ber 11,  1895,  and  during  the  next  few  days  thereafter.  There  seems  to  be  no 
doubt,  however,  that  there  was  some  disagreement  between  the  parties  as 
to  the  character  of  the  advertisements  and  work  upon  the  curtain.  The  de- 
fendants would  not  permit  the  curtain  to  be  displayed  under  the  contract, 
and,  the  papers  having  been  prepared,  this  action  was  begun,  and  an  order 
to  show  cause  why  a  temporary  injunction  should  not  be  issued  was  made 
November  27,  1895.  The  order  denying  the  motion  was  made  December  27, 
1895,  and  from  that  order  this  appeal  is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Benno  Loewy,  for  appellant. 
Howe  &  Hummel,  for  respondents. 

WILLIAMS,  J.  We  do  not  think  that  it  can  be  said  that  there 
were  any  advertisements  upon  the  curtain  which  would  be  gen- 
erally considered  objectionable,  under  a  fair  interpretation  of  the 
language  used  in  the  contract.  It  may  seem  to  some  people  that 
any  advertisement  placed  upon  the  drop  curtain  in  a  first-class 
theater  would  be  generally  considered  objectionable,  but  first-class 
theaters  did  expose  such  curtains,  both  in  this  country  and  in  Eu- 
rope, before  this  contract  was  made.  The  defendants  had  a  right 
to  make  the  contract,  and  they  did  make  it.  The  plaintiff  expended 
$250  in  preparing  the  curtain,  and  |76.90  in  hanging  it,  and  paid 
defendants  f 600  for  the  first  month's  rent.     Under  these  circum- 
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stances,  the  defendants  were  under  obligation  to  carry  out  the 
contract,  and  they  should  not  be  heard  to  allege,  as  a  reason  for 
not  carrying  it  out,  that  any  advertising  curtain  would  be  gen- 
erally regarded  as  objectionable  in  a  first-class  theater.  Giving  the 
language  used  in  the  contract  a  fair  construction,  and  such  mean- 
ing as  the  parties  evidently  intended  when  they  executed  the  con- 
tract, it  cannot  be  said  that  any  advertising  matter  upon  the  cur- 
tain was  such  as  would  generally  be  regarded  as  objectionable. 
The  advertisements  were  all  of  them  printed  matter  and  illustra- 
tions, the  same  as  had  already  repeatedly  appeared  in  the  daily 
newspapers  and  in  theater  programmes  in  New  York  City,  and  no 
■one  ever  regarded  them  as  objectionable  when  so  placed  before  the 
public.  The  objections  made  by  the  defendants  to  the  advertis- 
ing matter  upon  the  curtain  were  mere  pretenses,  and  were  no 
excuse  for  refusing  to  carry  out  the  contract  by  exposing  the  cur- 
tain as  therein  provided.  Nor  was  it  a  sufficient  reason  for  re- 
fusing to  expose  the  curtain  as  agreed  that  some  of  the  spaces  upon 
it  were  not  filled  with  advertisements,  and  that  there  was  upon 
the  curtain  a  notice  that  persons  desiring  to  advertise  thereon 
should  apply  to  the  plaintiff's  agent  at  a  place  designated.  The 
undertaking  was  a  new  one,  and  could  not  be  expected  to  be  in 
-complete  working  order  at  first.  Persons  might  well  be  unwilling 
to  contract  for  advertising  space  until  the  curtain  had  been  tried, 
and  exhibited  a  fair  prospect  of  success.  The  contract  itself  rec- 
ognized the  fact  that  changes  in  the  advertisements  would  become 
necessary,  by  providing  that  proper  opportunity  should  be  af- 
forded plaintiff  to  make  changes  in  the  advertisements  from  time 
to  time  as  it  became  necessary.  We  see  no  reason  why  the  de- 
fendants, having  entered  into  the  contract,  and  thereby  led  the 
plaintiff  to  expend  his  money  in  preparing  and  hanging  the  cur- 
tain, to  the  amount  of  $326.90,  and  having  received  from  the  plain- 
tiff f600  more  in  payment  of  the  first  month's  rent,  should  not 
have  carried  out  their  part  of  the  contract,  by  exposing  the  curtain 
as  the  contract  provided  they  should  do.  The  plaintiff  has  not  only 
expended  f926.D0  in  money,  as  stated,  but  he  has  entered  into 
advertising  contracts  with  various  parties,  for  the  violation  of 
which  he  may  be  held  liable  for  damages.  We  see  no  reason  why 
he  should  not  be  protected,  by  some  adequate  remedy,  against  the 
violation  of  the  contract  by  the  defendants.  He  could  maintain 
an  action  at  law  against  them  for  damages,  but  they  are  apparently 
irresponsible,  so  that  any  judgment  he  might  recover  would  be 
uncollectible.  And,  besides  this,  an  action  for  damages  would  be 
entirely  inadequate  as  a  remedy,  because  the  actual  damages  could 
not  be  ascertained  or  decided,  even  approximately.  The  only 
remedy  at  all  adequate,  under  the  circumstances,  would  be  the 
remedy  by  injunction.  The  case,  in  this  view,  is  within  the  rules 
laid  down  in  Davis  v.  Zimmerman,  91  Hun,  492,  36  N.  Y.  Supp. 
303;  House  v.  Clemens,  24  Abb.  N.  C.  381,  9  N.  Y.  Supp.  484; 
Christie  v.  Shankey,  46  Hun,  680.  We  think  an  injunction  should 
have  been  granted  by  the  special  term,  protecting  the  plaintiff  un- 
der the  contract,  so  far  as  an  injunction  could  do  it,  requiring  the  Tp 
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defendants,  if  they  conducted  the  theater  at  all,  to  use  the  plain- 
tiff's curtain,  and  forbidding  their  use  of  any  other  curtain  in  the 
place  it  was  provided  by  the  contract  this  curtain  should  be  used* 
The  order  appealed  from  should  be  reversed,  with  costs  of  ap- 
peal, and  the  injunction  order  granted,  with  flO  costs  of  motion* 
All-  concur. 


(2  App.  Div.  534.) 

PRATT  V.  PRATT. 

(Supreme  Court,  AppeUate  Division,  First  Department.    March  20,  189G.) 

Divorce— Reference. 

Where  reference  has  been  made  contrary  to  Code  Civ.  Proc.  §  1012,  pro- 
viding that,  when  reference  is  granted  in  an  action  for  divorce  or  separa- 
tion, the  court  must  designate  the  referee,  and  Gen.  Rules  Prac.  No.  73 
(now  No.  72),  providing  that  in  such  actions  the  court  "shall  in  no  case 
order  the  reference  to  a  referee  agreed  upon  by  the  parties,"  it  is  proper 
to  refuse  to  act  on  the  referee's  report,  and  to  set  aside  the  order  of 
reference. 

Appeal  from  special  term,  New  York  county. 

Action  by  Maggie  Pratt,  by  Peter  Andreoli,  her  guardian  a&  litem, 
against  Spencer  Charles  Pratt,  for  separation.  From  an  order  de- 
nying plaintiff's  motion  for  judgment  on  the  report  of  a  referee, 
and  from  an  order  vacating  the  order  of  reference,  and  appointing 
a  new  referee  to  hear  and  determine  the  action,  plaintiff  appeals. 
Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  WILLIAMS, 
RUMSEY,  and  PATTERSON,  JJ. 

Thomas  McAdam,  for  appellant 

Isaac  N.  Miller,  for  respondent. 

BARRETT,  J,  Upon  the  26tii  day  of  April,  1895,  the  parties 
here  agreed  upon  a  referee,  and  the  court  thereupon  appointed  the 
referee  so  agreed  upon.  This  was  a  direct  violation  of  the  man- 
dates of  the  Code  of  Civil  Procedure  and  of  the  General  Rules  of 
Practice.  Section  1012  of  the  Code  provides  that,  when  a  refer- 
ence is  granted  in  an  action  to  annul  a  marriage  or  for  a  divorce  op 
a  separation,  the  court  must  designate  the  referee.  Rule  73  of  the 
General  Rules  of  Practice  then  provided,  as  rule  72  now  provides, 
that  in  such  actions  the  court  '^shall  in  no  case  order  the  reference 
to  a  referee  agreed  upon  by  the  parties."  Procedure  in  disregard 
of  these  provisions  is  not  a  mere  irregularity.  Such  procedure  is 
unquestionably  void.  The  law  was  not  enacted,  nor  was  the  rule 
established,  for  the  benefit  of  the  parties  to  matrimonial  actions^ 
but  for  the  public  good.  In  this  respect  the  mandate  and  prohibi- 
tion differ  from  the  regulations  with  regard  to  referees  in  foreclo- 
sure and  partition  actions.  The  latter  regulations  were  adopted 
to  secure  fair  dealing  upon  judicial  sales,  and  to  prevent  one  party 
from  overreaching  the  other.  The  former  regulations  were  en- 
acted to  prevent  one  party  from  colluding  with  the  other.  Public 
policy  favors  the  continuity  of  the  marital  union.  It  condemns 
any  break  in  that  continuity  not  specifically  authorized^by  law..  For 
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thia  reason  the  parties  are  not  permitted,  as  they  are  in  ordinary 
controversies,  to  admit  the  facts,  or  to  waive  proof  thereof;  nor  is 
the  court  permitted  to  grant  relief  upon  their  consent.  To  render 
these  interdictions  effectual,  to  prevent  the  possibility  of  their  be- 
ing evaded,  the  referee  rule  was  adopted.  It  is  distinctly  in  har- 
mony with  the  statute.  The  statute  says  that  the  court  must  des- 
ignate the  referee.  To  guaranty  strict  compliance  with  this  man- 
date, the  rule  declares  that  the  court  shall  not  in  any  case  "order 
the  reference  to  a  referee  nominated  by  either  party,  nor  to  a  ref- 
eree agreed  upon  by  the  parties."  What  is  that  but  saying  that 
the  court  must  designate  the  referee  freely,  independently,  and 
without  a  breath  of  suggestion?  The  moment  the  rule  is  success- 
fully invaded,  that  nibment  the  statute  falls.  If  parties  may  walk 
through  or  around  these  regulations  to  a  tribunal  of  their  own  ar- 
rangement, they  can  as  readily  walk  through  or  around  all  the  ob- 
stacles which  the  law  places  between  them  and  their  desires.  Given 
their  own  friendly  tribunal,  and  what  becomes  of  the  remaining 
statutory  safeguards?  There  can  be  no  compromise  here  with  eva- 
sion or  trifling.  To  make  an  exception  of  a  hard  case  would  sim- 
ply be  the  entering  wedge  for  the  destruction  of  a  system  devised 
to  prevent  collusive  divorce  or  separation.  The  court  does  not  act 
in  favor  of  or  against  either  party.  It  listens  to  no  suggestions  of 
estoppel.  It  learns  of  the  abuse  of  its  authority,  and  thereupon, 
of  its  own  motion,  it  sets  the  matter  right  Thus,  the  parties  are 
brought  back  to  the  precise  point  at  which  they  were  when  they 
deviated  from  the  straight  line.  The  special  term  was  right  in 
refusing  to  act  upon  the  referee's  report,  and  in  setting  aside  the 
order  of  reference.  It  erred,  however,  in  appointing  a  new  referee. 
The  consent  which  we  condemn  was  not  a  consent  to  refer  gener- 
ally; it  was  a  consent  to  refer  to  the  referee  named  in  the  order. 
The  reference,  therefore,  fell  with  the  vacating  of  the  order. 

It  follows  that  the  order  denying  the  motion  to  confirm  the  ref- 
eree's report  should  be  affirmed,  without  costs;  and  the  order  va- 
cating the  order  of  reference  should  be  modified  by  striking  out 
the  provision  referring  the  issues  to  another  referee,  and,  as  thus 
modified,  affirmed,  without  costs.     All  concur. 


(2  App.  Div.  536.) 

PEOPLE  ex  reL  STRAUSS  v.  ROOSEVELT  et  al.,  Board  of  Police. 

(Supreme  Court,  Appellate  Division,  First  Department    March  20,  1896.) 

1.  Police  Officer  —  False  Charges  against  SusoRDmATB  —  Sufficiency  of 
Evidence. 

On  trial  of  a  police  captain,  it  appeared  that  defendant  was  ordered 
to  send  a  detail  to  escort  a  imrade  while  it  passed  through  his  precinct, 
and  defendants  sergeant,  the  officer  sent  in  charge  of  the  detail,  and 
three  of  its  number  testified  that  defendant  ordered  them  to  meet  the 
XWirade  at  a  place  outside  his  precinct,  and  the  sergeant  testified  that  de- 
fendant afterwards  ordered  him  to  change  the  entry  on  the  station  record 
by  inserting  a  place  within  the  precinct,  and  that  defendant  stated,  at 
the  time,  that  the  original  entry  mi^ht  give  them  trouble.  It  was  shown 
that  defendant,  on  the  next  day,  preferred  charges  against  the  detail 
officer  for  going  beyond  the  precinct,  and  that,  after  trial,  such  offlc^ii^ 
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was  acquitted.  Defendant  admitted  the  falsity  of  such  charges,  but  claim- 
ed that  they  were  based  on  a  statement  by  the  sergeant  that  he  had  or- 
dered the  detail  to  go  to  a  place  within  the  precinct,  which  was  denied 
by  the  sergeant,  and  was  inconsistent  with  the  haste  shown  in  preferring 
the  charges.  Defendant's  testimony  was  inconsistent,  and  conflicted  with 
his  testimony  on  trial  of  the  detail  officer.  Held,  that  the  evidence  sus- 
tained a  conviction  for  falsely  making  charges  against  the  detail  officer 
and  altering  the  station-house  records  to  cover  up  the  mistake  in  the 
order. 

2.  Same— EviDKNCE-— Previous  Official  Record. 

On  trial  of  a  police  captain  for  falsely  making  charges  against  a  subor- 
dinate officer,  it  was  not  error  for  the  police  commissioners  to  consider 
defendant's  prior  official  record  merely  In  fixing  the  punishment 

Certiorari  by  William  Strauss  to  review  proceedings  by  Theo- 
dore Roosevelt  and  others,  composing  the  board  of  police  of  the 
police  department  of  the  city  of  New  York,  resulting  in  Strauss' 
dismissal  f  ram  the  position  of  captain  of  police.     Affirmed. 

The  relator,  a  captain  in  the  police  department  of  the  city  of  New  York, 
was  dismissed  from  the  service  on  November  22,  1895.  The  charges  upon 
which  he  was  found  guilty  contained  the  following  specifications: 

"First.  The  said  Capt.  Strauss  did,  on  or  about  the  2d  day  of  September, 
1S95,  authorize  and  permit  the  erasure  by  Acting  Sergeant  Hammond,  of  the 
same  precinct,  of  an  entry  In  the  station-house  blotter  of  said  precinct,  made 
as  of  the  date  and  hour  of  6:25  p.  m.,  September  2,  1895,  and  the  substitution 
by  said  Hammond  of  another  entry  In  place  thereof. 

"Second.  On  the  3d  day  of  September,  1895,  the  said  Capt.  William  Strauss 
did  falsely,  and  with  Intent  to  deceive,  report  In  writing  to  the  chief  of  police 
that,  at  0:30  p.  m.,  on  the  2d  day  of  September,  1895,  Roundsman  John  Buck- 
ley and  six  policemen  from  the  reserve  were  sent  to  Seventy-Ninth  street 
and  First  avenue,  with  Instructions  to  enforce  the  ordinance  relative  to  fire- 
works, and  preserve  the  peace,  and  that  the  said  Roundsman  Buckley,  In 
mistake,  went  as  far  as  Eighty-Sixth  street;  the  fact  being  otherwise,  as 
the  said  Capt.  William  Strauss  then  and  there  well  knew. 

"Third.  The  said  Capt  William  Strauss  did,  on  or  about  the  4th  day  of 
September,  1895,  with  Intent  to  deceive,  falsely  charge  the  said  Roundsman 
John  Buckley  with  'neglect  of  duty.*  In  this,  to  wit:  Roundman  John  Buck- 
ley was  directed  by  Acting  Sergeant  Samuel  Hammond  to  go  to  First  avenue 
and  Seventy-Ninth  street  with  six  patrolmen  from  the  reserves  to  preserve 
the  peace  and  prevent  fireworks  being  set  off  by  the  Cherokee  Club,  who  had 
a  parade,  at  8  p.  m.,  September  2,  1895,  and,  instead  of  going  lo  the  place 
directed,  he  went  to  the  foot  of  East  Eighty-Sixth  street,  and,  when  he  was 
Informed  that  the  Twenty-Seventh  precinct  police  had  charge,  and  that  they 
would  escort  the  above-named  club  through  their  precinct,  the  said  rounds- 
man returned  with  his  men  to  the  station  house." 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Louis  J.  Grant,  for  relator. 
Theodore  Connoly,  for  respondents. 

BARRETT,  J.  No  error  of  law  in  the  proceedings  under  review 
is  urged  upon  us  by  the  counsel  for  the  relator.  He  claims,  simply, 
that  the  respondents  reached  an  erroneous  conclusion  in  view  of 
the  facts  proved,  and  asks  us  to  set  aside  the  decision  as  contrary 
to  the  weight  of  evidence.     Code  Civ.  Proc.  §  2140,  subd.  5. 

On  September  2, 1895,  an  organization  called  the  ''Cherokee  Club'' 
had  a  parade.  The  members  went  from  the  club  house  at  Seventy- 
Ninth  street  and  First  avenue  to  Eighty-Sixth  streets  and  East 
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river,  where  they  embarked.  They  were  expected  to  land  at  the 
latter  spot  on  the  evening  of  this  day,  and  an  order  was  sent  to  the 
relator  from  the  central  oflBce  to  have  men  present  along  the  route 
of  the  parade,  so  far  as  it  lay  in  his  precinct  (the  Twenty-Fifth)  to 
prevent  the  discharge  of  fireworks.  A  roundsman  named  Buckley 
and  six  men  were  sent  upon  this  duty.  Instead  of  going  to  Sev- 
enty-Ninth street  and  First  avenue,  which  was  in  the  Twenty-Fifth 
precinct,  they  went  first  to  Eighty-Sixth  street  and  East  river, 
which  is  in  the  Twenty-Seventh.  The  relator  subsequently  charged 
Buckley  with  neglect  of  duty  in  going  to  the  wrong  place.  The 
trial  resulted  in  his  acquittal.  The  respondents  claim  that  the 
charge  against  Buckley  was  false;  that  the  relator  directed  him  to 
go  to  Eighty-Sixth  street,  and  subsequently  attempted  to  cover  up 
his  mistake  by  procuring  an  erasure  of  the  entry  in  the  station- 
house  blotter  which  recorded  the  misdirection. 

The  principal  witnesses  for  the  prosecution  were  Hammond,  the 
acting  sergeant,  and  Buckley,  the  roundsman.  The  testimony  of 
these  two  men  is  in  entire  accord.  They  say  that,  about  6  p.  m.^ 
on  September  2d,  the  day  of  the  parade,  the  relator  told  Buckley 
that  the  Cherokee  Club  would  land  at  Eighty-Sixth  street  and 
First  avenue  about  8  p.  m.,  and  that  he  wanted  Buckley  and  six 
men  to  go  to  this  place,  and  escort  the  procession;  that  Hammond 
passed  the  men  along  upon  this  order,  without  himself  intervening; 
that,  after  Buckley  and  his  men  started  out,  the  former  returned  to 
make  sure  that  there  had  been  no  mistake  in  sending  him  to  a 
place  outside  of  the  precinct;  and  that  Hammond  told  him  to  obey 
the  relator's  orders.  Hammond  further  says  that  he  made  the 
entry  of  a  direction  to  go  to  Eighty-Sixth  street  in  the  station-house 
blotter  about  6:30  p.  m.,  and  that,  between  11:30  and  12  the  same 
evening,  the  relator  told  him  he  had  better  change  it  to  Seventy- 
Ninth  street,  since  the  entry  as  it  was  might  get  them  into  trouble, 
and  Hammond  accordingly  made  the  change.  Buckley  further 
states  that,  when  he  got  back  with  his  men  to  the  station  house,  he 
had  a  talk  with  the  relator,  who  declared  that  he  had  sent  the  wit- 
ness to  Seventy-Ninth  street,  which  the  latter  denied.  Also,  that, 
the  next  morning,  the  relator  called  him  into  his  office,  and  told 
him  that  he  was  getting  up  a  report  to  send  to  Chief  Conlin ;  that 
he  showed  him  part  of  it,  which  contained  the  statement  that  wit- 
ness had  been  sent  to  Seventy-Ninth  street;  and  that  witness  told 
the  relator  that  this  was  not  true,  and  that,  if  he  sent  this,  he 
would  send  in  a  false  report. 

The  relator,  in  his  own  defense,  denied  these  charges,  and  his 
counsel  vehemently  assails  Hammond's  credibility.  That  the  latter 
has  perjured  himself  there  can  be  no  doubt.  On  the  trial  of  Buck- 
ley he  testified  in  the  relator's  behalf,  and  swore  that  he  himself  or- 
dered the  men  to  go  to  Seventy-Ninth  street,  and  made  the  entry 
accordingly;  that  he  did  not  make  the  erasure  under  anybody's  di- 
rection, but  because  of  his  own  mistake;  and  that  the  correction  was 
made  before  the  men  left  the  station  house.  On  the  present  trial 
the  witness,  after  some  evasion  and  attempt  to  reconcile  his  different 
statements,  admitted  the  falsity  of  his  former  testimony,  and  said 
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that  it  was  given  to  shield  the  relator,  and  at  his  instigation.  An- 
other circumstance  is  also  alleged  against  him.  It  is  undisputed 
that  the  relator,  at  the  time  the  order  to  Buckley  was  given,  made  out 
a  card  on  which  were  written  the  names  of  the  men  who  were  to  go 
with  Buckley  and  the  location  to  which  they  were  sent.  From  this 
card  Hammond  made  the  entry  in  the  blotter.  At  the  trial  a  torn 
fragment  of  the  card  was  produced,  which  contained  tlie  names  of 
the  men,  but  not  the  location.  Hammond  said  he  found  this  torn 
fragment  in  an  ash  barrel  some  days  afterward,  and  gave  it  to  Com- 
missioner Roosevelt.  The  relator  points  out,  as  suspicious,  the  cir- 
cumstances that  the  card,  which  was  last  in  Hammond's  possession, 
should  lack  the  very  portion  which,  he  says,  would  have  vindicated 
him.  He  also  proves  facts  tending  to  discredit  Hammond's  story  of 
how  he  found  the  card.  The  respondents'  argument,  however,  leaves 
the  effect  of  this  circumstance  in  equipoise.  Why,  they  say,  should 
Hammond  have  produced  the  card  at  all  if  it  made  against  him?  They 
argue,  also,  that  the  card  in  all  probability  contained  the  very  Eighty- 
Sixth  street  address  which  the  blotter  contained  at  first,  since  the 
entry  in  the  blotter  was  made  from  the  card. 

We  now  come  to  the  relator's  own  testimony.  He  swears  that 
he  told  Hammond  that  the  men  must  go  to  Seventy-Ninth  street  and 
First  avenue,  and  also  wrote  the  direction  on  a  cai*d.  The  other  half 
of  the  card,  he  says,  contained  this  direction.  He  thus  declares  that 
it  was  Hammond  who  gave  the  order  to  the  men,  and  in  this  Ham- 
mond's former  testimony  supports  him.  He  also  swears  that,  later 
this  same  night,  Hammond  told  him  that  the  men  had  come  back  from 
Eighty-Sixth  street;  that  he  asked  what  they  were  doing  up  there; 
and  that  Hammond  said  he  did  not  know,  for  he  told  them  to  go  to 
Seventy-Ninth  street.  In  this  he  is  corroborated  by  Clements,  a 
friend  of  the  relator  of  10  years'  standing,  who  was  in  the  rela- 
tor's office,  and  swears  that  he  overheard  what  was  said.  It  is, 
however,  peculiar  and  somewhat  significant  that  the  relator,  in  tes- 
tifying as  to  the  admission  made  by  Hammond  that  he  sent  the 
men  up  to  Eighty-Sixth  street,  at  first  inadvertently  substituted 
Seventy-Ninth  street  for  Eighty-Sixth  street.  •  In  other  words,  he 
made  the  same  mistake  at  the  trial  which  the  witnesses  against 
him  say  that  he  made  on  September  2d.  The  discrepancies  and 
difficulties  in  the  relator's  testimony  are  many  and  serious.  His 
testimony  varies  from  that  given  on  the  Buckley  trial  nearly  as 
much  as  that  of  Hammond  himself.  On  the  Buckley  trial  he  swore, 
first,  that  he  had  no  conversation  with  Buckley  whatever  on  the 
night  of  September  2d,  and  then  that  he  had  one,  but  merely  about 
certain  pay  rolls.  On  his  own  trial  he  had  another  access  of  mem- 
ory, and  recollected  the  whole  of  the  conversations,  admitting 
Buckley's  strenuous  assertion,  made  in  the  course  of  these  conver- 
sations, of  his  present  position.  On  the  Buckley  trial  he  swore 
that,  on  the  morning  of  the  3d,  he  did  not  mention  Chief  Conlin's 
name,  though  now  he  fully  admits  the  conversation  about  the  re- 
port to  which  Buckley  testifies.  On  the  Buckley  trial  he  swore 
that  Buckley,  when  asked  why  he  went  to  Eighty-Sixth  street,  said 
it  was  because  the  sergeant  (Hammond)  so  ordered  him.     On  his 
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own  trial,  he  admits  that  Buckley  said  it  was  because  the  relator 
himself  so  ordered  him.  Upon  his  own  trial,  he  also  denied  in  toto 
Hammond's  testimony  as  to  the  erasure  in  the  blotter,  and  said  he 
knew  nothing  about  it  until  the  Buckley  trial.  But  he  testified 
that,  after  his  talk  with  Buckley  in  the  evening  of  September  2d, 
he  examined  the  blotter,  to  make  sure  that  the  direction  given  to 
Buckley  had  been  Seventy-Ninth  street,  and  found  that  the  entry 
was  correct,  viz.  Seventy-Ninth  street  and  First  avenue.  This 
placed  him  in  a  dilemma,  for,  if  the  erasure  had  been  made  before 
he  looked  at  the  book,  he  should  have  seen  it,  and  known  of  it  at 
the  Buckley  trial;  and,  if  it  was  made  afterward,  some  one  had 
committed  the  absurdity  of  erasing  the  entry,  and  then  replacing 
it.  Under  pronounced  prompting  from  his  counsel,  he  chose  to  say 
that  he  did  not  observe  the  erasure  when  he  examined  the  blotter 
upon  the  evening  of  September  2d,  and  intimated  that  It  might 
still  have  been  there,  as  he  did  not  scrutinize  the  book  carefully. 

It  is  also  very  important  that  three  of  the  men  who  went  with 
Buckley,  and  the  only  ones  who  were  put  on  the  stand,  all  swear 
that  the  orders  they  received  that  night  were  to  go  to  Eighty-Sixth 
street.  These  witnesses  do  not  seem  to  have  been  present  when 
the  relator  gave  his  orders.  They  swear  that  the  orders  in  ques- 
tion were  read  over  the  desk  by  the  sergeant  in  charge,  viz.  Ham- 
mond. This  is  the  strongest  corroboration  of  Hammond's  present 
testimony,  and  points  quite  persuasively  to  the  fact  that  the  origi- 
nal entry  in  the  book  was  Eighty-Sixth  street  and  First  avenue. 
Hammond  had  no  possible  motive  for  giving  a  wrong  direction  to 
the  men,  and  that  he  should  have  made  a  mistake  in  reading  from 
the  book  is  most  improbable.  Unless,  therefore,  the  entry  was 
changed  between  6  o'clock  and  9,  the  relator  was  not  accurate  when 
he  swore  that  it  read  differently  at  the  latter  hour.  Even  if  Ham- 
mond's testimony  on  the  Buckley  trial  be  taken  as  true,  it  does  not 
aid  the  relator.  He  then  said  that  he  made  a  mistaken  entry,  but 
corrected  it  before  the  men  left  the  station  house.  Assume  that 
he  did  this  just  as  they  were  leaving,  still  the  matter  was  then  in 
his  mind,  and  it  is  inconceivable  that  he  should  have  purposely  sent 
the  men  on  a  wrong  errand. 

The  relator's  counsel  makes  the  claim  that  there  is  as  little  like- 
lihood that  the  relator  made  such  a  mistake  as  that  Hammond  did, 
because  he  also  read  from  a  book,  viz.  the  telegraph  blotter.  This 
is  a  book  in  which  is  kept  a  record  of  dispatches  received  from 
headquarters.  As  to  this  affair,  it  contained  a  notification  of  the 
course  the  Cherokee  Club  would  take,  and  a  direction  to  the  re- 
lator to  patrol  "the  routes  of  parades  in  your  precinct."  Buckley 
testifies: 

"He  [the  relator]  then  picked  up  the  blotter,  the  telegraph  blotter,  and 
read  the  route  that  was  to  be  taken,  from  Eighty-Sixth  street  and  East  river 
to  First  avenue,  down  First  avenue  to  Seventy-Ninth  street,  where  they  were 
to  dismiss.  He  read  that  route  to  mo  three  times,  so  as  to  impress  it  upon 
my  memory  the  better." 

The  difference  between  the  reading  of  this  telegraph  blotter  and 
Hammond's  reading  from  the  station-house  blotter  is  apparent.    It 
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is  fair  to  assume  that  Hammond  did  not  read  aloud,  by  mistake^ 
one  address,  when  another  was  written.  Neither  did  the  relator. 
He  read  the  locations  given  in  the  telegraph  blotter,  but  made  the 
mistake  of  not  limiting  Buckley  to  that  part  of  the  course  within 
his  precinct.  He  is  simply  asking  us  to  assume  that  he  did  not 
make  this  mistake. 

Finally,  there  is,  in  the  record,  the  admission  that  the  charges 
against  Buckley  were  false.  The  relator's  counsel  distinctly  ad- 
mits this  to  be  his  theory.  No  one  but  the  relator,  however,  made 
any  charges  against  Buckley.  It  is  said  that  the  relator,  in  mak- 
ing the  false  charge  against  Buckley,  relied  upon  Hammond's  state- 
ment that  he  gave  the  order  to  go  to  Beventy-Ninth  street.  This 
reliance  upon  Hammond  was  not  genuine.  The  relator  undoubt- 
edly knew  better.  But,  even  if  his  good  faith  in  that  particular 
could  be  granted,  we  should  still  have  diflSculty  in  reconciling  his 
conduct  with  a  candid  desire  to  do  justice.  The  report  to  Chief 
Gonlin,  containing  the  charge  against  Buckley,  was  sent  the  next 
day.  The  relator  admits  that  the  matter  was  important,  and  says 
that  he  made  inquiries  of  diffei'ent  witnesses  in  order  to  ascertain 
the  truth.  He  did,  in  fact,  inquire,  either  before  or  afterwards, 
of  three  men  who  went  with  Buckley;  but  each  of  them  then  said 
just  what  Buckley  had  said,  viz.  that  they  were  sent  to  Eighty- 
Sixth  street.  There  is  certainly  something  suspicious  in  the  al- 
most indecent  haste  with  which  this  report,  with  this  serious  charge 
in  it,  was  thus  sent  off. 

The  crucial  question  is  whether  or  not  the  relator  himself  gave 
the  erroneous  order  to  Buckley.  If  he  did,  it  taints  the  whole  of  his 
conduct,  and  he  was  rightfully  found  guilty  on  all  three  specifica- 
tions. As  to  the  last  two  specifications  the  proposition  is  self-evi- 
dent. As  to  the  first,  the  erasure,  it  is  scarcely  less  plain.  The 
station-house  blotter  was  simply  an  accurate  index  of  the  orders 
given.  If,  then,  the  relator  gave  an  order  to  go  to  Eighty-Sixth 
street,  the  change  of  the  entry  to  Seventy-Ninth  street  could  only 
be  to  shield  him.  Hammond  would  have  had  no  interest  in  chan- 
ging it,  for  it  would  not  have  been  his  mistake.  The  relator  must, 
therefore,  stand  or  fall  upon  the  existence  or  nonexistence  of  the 
fact  above  stated;  and  on  that  point  the  clear  weight  of  evidence 
is  against  him.  Putting  aside  the  testimony  of  Hammond,  we  still 
have  Buckley's,  which  was  consistent  and  trustworthy.  Whatever 
the  relator  and  Hammond  may  have  done,  Buckley,  at  least,  ad- 
hered to  the  same  story  throughout;  and  his  testimony  is  worthy 
of  the  fullest  credit.  The  former  testimony  given  by*  Hammond, 
also,  though  none  the  less  discreditable,  can  still  be  accounted  for. 
The  relator  was  his  supporter,  and,  while  Buckley  alone  was  con- 
cerned, interest  seemed  to  dictate  that  he  adhere  to  the  former. 
But  Buckley  was  acquitted,  and  then  charges  against  himself  on 
account  of  the  erasure  seemed  imminent.  Self-interest  now  seemed 
to  lead  another  way,  and  to  this  may  also  have  been  joined  a  sus- 
picion as  to  whether  the  relator  had  the  ability  to  fulfill  his  prom- 
ise to  get  the  charges  against  himself  (Hammond)  dismissed,  if  any. 
should  be  made,  or  to  lighten  the  punishment.  The  role  of  a  scape- 
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goat  may  well  have  seemed  perilous.  Thus,  Hammond's  action  is 
not  hard  to  follow  or  account  for,  though  none  the  less  dishonor- 
able. 

We  have  scrutinized  the  record  with  great  care  to  see  thdt  no  in- 
justice has  been  done  the  relator,  and  are  convinced  that  he  had  a 
fair  trial,  and  was  properly  dismissed.  It  is  impossible  to  set  forth, 
in  the  brief  limits  of  an  opinion,  all  the  facts  contained  in  the  rec- 
ord; but  nothing  has  been  overlooked  which  bears  in  the  relator's 
favor,  and  many  circumstances  which  tell  against  him  have  not 
been  adverted  to. 

No  point  was  taken  by  the  relator  upon  the  argument  as  to  the 
use  made  by  the  respondents  of  his  record..  This  was,  doubtless, 
because,  as  he  avers  in  his  petition,  his  record  had  been  good.  His 
averment  is  that  only  two  trivial  charges  had  been  made  against 
him  during  the  23  years  that  he  had  been  upon  the  force.  The 
record,  therefore,  even  if  erroneously  considered,  could  only  have 
helped  him.  It  appears,  however,  that  the  final  resolution  of  the 
board,  adjudging  that  the  charges  were  true,  made  no  mention  of 
the  record,  and  consequently  had  no  bearing  upon  the  question  of 
guilt.  Prom  what  appears  in  the  return,  it  is  fair  to  assume  that 
the  record  was  considered  only  on  the  question  of  punishment.  The 
case,  therefore,  is  not  within  the  rule  laid  down  in  the  recent  de- 
cision in  People  v.  Roosevelt,  37  N.  Y.  Supp.  488.  There  the 
record  was  bad,  and  the  return  clearly  showed  that  it  was  consid- 
ered upon  the  question  of  guilt.  That  was  a  close  case  upon  the 
evidence;  so  close  that  we  were  of  opinion  that  the  record  must 
have  turned  the  scale  against  the  accused.  Here  it  is  quite  evi- 
dent that  the  record  played  no  such  part.  It  could  have  had  noth- 
ing whatever  to  do  with  the  just  conclusion  arrived  at.  The  only  part 
it  could  have  played,  even  if  considered  upon  the  question  of  guilt, 
was  to  induce  the  respondents  to  hesitate  before  convicting  an  of- 
ficer whose  long  service  in  various  grades  was  tinged  with  so  little 
that  was  discreditable. 

The  proceedings  should  be  affirmed,  with  costs.     All  concur. 


(2  App.  Div.  610.) 

L0WEN8TEIN  v.  LOMBARD  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  20,  1896.) 

1.  VKRDICr— CORRECTIOK  AFTER  DlBCHAROB  OP  JURT. 

Code,  f  723,  provides  that  the  court  may,  on  the  trial  or  at  any  other 
stage  of  the  action,  before  or  after  judgment,  in  furtherance  of  justice, 
amend  any  process  or  other  proceeding  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistalse  in  any  other  respect.  Held,  that  where 
the  jury  omit,  by  mistake,  to  add  the  interest  to  the  sum  plaintiff  is  en- 
titled to  recover,  as  directed  by  the  court,  the  court  may  correct  the 
verdict  so  as  to  include  such  interest,  after  the  jury  is  discharged. 

2.  6am  E. 

The  court  charged  that,  If  the  jury  found  there  was  a  contract  to  in- 
sure, they  should  And  a  verdict  for  plaintiff  for  the  value  of  the  goods 
lost,  with  interest  from  July  1.  1887:   and  that  if  they  found  there  was 
no  contract  to  insure,  but  that  there  was  a  failure  by  defendant^to  per-, 
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form  Ita  duty  as  carrier,  they  could  find  for  plaintiff  for  the  value  of  the 
goods  at  place  of  delivery,  with  interest.    Held  that,  where  the  jury  found 
for  the  value  of  the  goods  without  interest,  the  verdict  could  be  amended 
by  adding  the  interest. 
WUliams,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  Louis  Lowenstein  against  Lombard,  Ayre  &  Co.  to  re- 
cover the  value  of  goods  delivered  to  defendant  by  a  firm  of  which 
plaintiff  was  the  surviving  partner,  to  be  transported  over  their 
line  of  steamships,  and  which  defendant  failed  tp  deliver  to  the 
consignee.  There  was  a  verdict  in  favor  of  plaintiff,  and,  from  an 
order  denying  his  motion  to  correct  the  verdict  by  adding  interest, 
plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLLIMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  eTJ. 

Horace  E.  Deming,  for  appellant. 
John  A.  Deady,  for  respondent. 

INGRAHAM,  J.  This  action  was  tried  at  a  trial  term  of  the 
superior  court  before  a  jury,  and  a  verdict  w^as  entered  for  the 
plaintiff,  such  verdict  recorded,  and  the  jury  discharged.  Subse- 
quently, at  the  same  term  of  the  court,  the  plaintiff  made  a  motion 
to  correct  the  verdict  by  increasing  the  amount  so  that  it  should 
include  the  interest  upon  the  plaintiff's  claim;  and  that  motion 
was  denied,  on  the  ground,  as  recited  in  the  order,  "that  the  power 
of  the  court  to  amend  the  verdict  as  requested  is  involved  in  too 
much  doubt  to  warrant  the  granting  of  the  said  motion."  Al- 
though this  phraseology  is  somewhat  indefinite,  still  we  think  it  is 
apparent  that  the  court  refused  to  exercise  any  discretion  in  deny- 
ing the  motion,  but  denied  it  because  it  did  not  consider  that  it 
had  power  to  grant  the  application.  The  cases  in  which  the  court 
has  power  to  amend  a  verdict  seem  to  us  to  be  clear.  By  section 
723  of  the  Code,  it  is  provided  that: 

"The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the  action,  before 
or  after  judgment,  in  furtherance  of  justice,  and  on  such  terms  as  It  deems 
best,  amend  any  process,  pleading,  or  other  proceeding  ♦  •  ♦  by  correct- 
ing a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other  respect." 

And  within  the  power  thus  conferred  is  plainly  the  power  to 
correct  a  mistake  in  a  verdict  either  before  or  after  judgment;  and 
the  power  to  correct  a  verdict  so  that  the  successful  party  shall 
recover  the  amount  that  the  facts,  as  found  by  the  jury,  justify, 
under  the  law  as  determined  by  the  court  upon  the  trial,  is  well 
settled.  See  Hodgkins  v.  Mead,  119  N.  Y.  166,  2.3  N.  E.  559;  Dal- 
rymple  v.  Williams,  63  N.  Y.  362.  In  Hodgkins  v.  Mead  the  Jury 
were  instructed  that,  if  the  plaintiff  was  entitled  to  recover,  he 
was  entitled  to  |848.  The  jury  brought  in  a  sealed  verdict,  by 
which  they  found  simply  a  verdict  for  the  plaintiff.  After  the  jury 
was  discharged,  but  at  the  same  term  of  the  court,  the  plaintiff 
made  a  motion  to  amend  the  verdict,  by  adding  thereto  the  words 
"for  the  sum  of  J848.''  The  court  granted  that  motion,  and  it  w^as 
.held  by  the  court  of  appeals  that  the  court  had  the  power  to  grant 
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the  order  that  it  did,  and'the  order  was  affirmed.  The  sole  ques- 
tion for  us  to  determine,  therefore,  is  whether  or  not  the  court,  on 
the  trial,  distinctly  held,  as  a  matter  of  law,  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  the  damage  and  interest  if  the 
jury  found  in  favor  of  the  plaintiff  upon  the  facts. 

On  this  appeal,  we  cannot  review  the  ruling  of  the  court  upon 
questions  of  law  upon  the  trial.  That  ruling  must  be  reviewed  on 
an  appeal  from  the  judgment  or  a  motion  for  a  new  trial.  We  must 
assume  that  the  jury  intended  to  follow  the  ruling  of  the  court,  and 
excluded  from  their  verdict  the  amount  of  the  interest  upon  the 
plaintiff's  demand  by  mistake,  if  the  court  charged  them  expressly 
that  the  plaintiff  was  entitled,  as  a  matter  of  law,  to  interest.  The 
court  charged  the  jury  that: 

**The  plaintiff  rests  his  right  to  recovery  upon  two  grounds:  (1)  By  reason 
of  a  special  contract  to  insure  the  goods,  by  which  the  plaintiff  might,  In  case 
of  loss,  have  received  from  the  insurance  company  the  value  of  the  goods; 
and  (2)  breach  of  a  duty  as  a  comigtion  carrier  in  sending  the  plaintiff's  goods 
to  sea  in  an  imseaworthy  vessel,  or,  as  may  be  otherwise  stated,  a  breach 
of  contract  as  common  carriers,  arising  fix>m  failure  to  deliver  the  plaintiff's 
goods." 

As  to  the  first  ground  of  recovery,  the  court  charged  the  jury 
that,  if  they  found  there  was  a  contract  to  insure,  they  should 
find  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  |13,072,  that 
being  the  value  of  the  goods  lost,  with  interest  from  July  1,  1887; 
upon  the  second  ground,  that  if  they  found  that  there  was  no  con- 
tract to  insure,  but  that  there  was  a  failure  on  the  part  of  the 
defendant  to  perform  its  duty  as  common  carrier,  they  could  find 
a  verdict  in  favor  of  the  plaintiff  for  the  value  of  the  goods  at  the 
port  of  delivery;  and,  if  the  plaintiff  was  entitled  to  a  verdict,  he 
was  entitled  to  recover  the  value  of  thg  goods,  as  appeared  upon 
the  testimony,  at  the  port  of  delivery,  with  interest  from  July  1, 
1887;  that  this  was  claimed  by  plaintiff  to  amount  to  the  sum  al- 
ready stated  as  the  sum  the  jury  might  find  in  faver  of  the  plain- 
tiff under  the  ground  on  which  he  seeks  to  recover.  The  defend- 
ant then  requested  the  court  to  charge  that,  if  the  jury  should  find 
a  verdict  for  the  plaintiff  on  the  gi'ound  of  failure  to  deliver  the 
goods  shipped  on  the  Vidette,  no  interest  could  be  allowed.  The 
court  refused  so  to  charge.  It  thus  appears  that  the  court  expressly 
instructed  the  jury  that,  if  the  plaintiff  was  entitled  to  recover 
upon  either  ground,  he  was  entitled  to  a  verdict  for  |13,072,  being 
the  value  of  the  goods  with  interest.  And,  the  jury  having  found 
a  verdict  for  the  plaintiff,  it  must  be  assumed  that  they  found,  on 
the  facts,  that  the  plaintiff  was  entitled  to  recover;  and  they  were 
bound  to  apply  the  rule  of  law  as  stated  by  the  court,  and  give  to 
the  plaintiff  the  amount  stated  by  the  court,  namely,  ?13,072.  And, 
as  before  stated,  we  must  assume  that  the  jury  intended  to  follow 
this  direction,  and  inserted  the  amount  of  $8,619.85  as  the  amount 
of  the  recovery  by  mistake,  instead  of  the  correct  amount,  under 
the  charge  of  the  court,  to  which  the  plaintiff  was  entitled.  It 
does  not  appear  from  the  record  that  counsel  for  the  defendant  re- 
quested the  court  to  charge  the  jury  that  the  interest  upon  either 
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of  the  grounds  of  recovery  was  in  the  discretion  of  the  jury,  or  that 
they  could  award  interest  or  not  as  damages,  in  their  discretion. 
Nor  does  it  appear  from  the  record  that  the  defendant  excepted  to 
the  charge  of  the  court  that  the  plaintiff  was  entitled  to  interest  in 
case  the  jury  should  find  for  the  plaintiff.  The  only  request  that 
the  defendant  made  was  that  no  interest  could  be  allowed,  which, 
clearly,  did  not  present  that  point.  It  does  not  appear  that  there 
was  any  question  submitted  to  the  jury  as  to  the  value  of  the 
goods  at  the  port  of  delivery;  and,  from  the  whole  charge,  it  is 
plain  that  the  question  submitted  to  the  jury  was  whether  the 
plaintiff  was  entitled  to  recover  the  amount  as  fixed  by  the  evi- 
dence. We  think,  therefore,  that  the  court  had  power  to  correct 
the  verdict  so  as  to  state  correctly  the  amount  to  which  the  plain- 
tiff was  entitled  upon  a  finding  in  his  favor,  and  that  the  court 
should  have  granted  the  motion  and  corrected  the  verdict  accord- 
ingly. 

The  order  should  therefore  be  reversed,  and  the  motion  granted, 
with  f  10  costs  and  disbursements. 

VAN  BRUNT,  P.  J.,  and  PATTERSON  and  O'BRIEN,  JJ.,  con- 
cur.     WILLIAMS,  J.,  dissents. 


(2  App.  Dlv.  .552.) 

LAWLOR  V.  MAGNOLIA  METAL  CO. 

(Supreme  Court,  AppeUate  Divisiou,  First  Department.    March  20.  1896.) 

Attachment— DiBCHARQE  by  Undertaking— Payment  of  Sheriff's  Charges. 
Though  Code  Civ.  Proc.  §  709  (providing  that  "where  a  warraiir  or  at- 
tachment is  vacated  or  anauUed.  or  an  attachment  is  discharged,  on  the 
application  of  the  defendant,  the  sheriff  must  •  •  ♦  deliver  to  the  de- 
fendant, •  •  •  upon  payment  of  all  costs,  charges  and  expenses  legally' 
chargeable  by  the  sheriff,  all  the  attached  personal  property  remaining 
in  his  hands,  or  that  portion  thereof  as  to  which  the  attachment  is  dis- 
charged"), is  unconstitutional,  so  far  as  it  authorized  the  sheriff  to  hold 
the  property  for  payment  of  fees,  where  the  attachment  has  been  va- 
cated, it  is  valid  in  case  of  a  discharge  by  the  giving  of  an  undertaking 
by  defendant. 

Appeal  from  special  term,  New  York  county. 

Action  by  James  Lawlor  against  the  Magnolia  Metal  Company. 
Prom  an  order  denying  defendant's  motion  to  compel  plaintiff  to 
pay  the  sheriff's  fees  and  disbursements,  and  to  direct  the  sheriff  to 
deliver  property  in  his  possession  by  virtue  of  a  warrant  of  attach- 
ment, defendant  appeals.     AflBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Alexander  S.  Bacon,  for  appellant. 
L.  A.  Gould,  for  respondent  Lawlor. 
Burrett  S.  Stone,  for  respondent  sheriff. 

O'BRIEN,  J.  The  plaintiff  obtained  an  attachment,  and  levied 
upon  the  property  of  the  defendant,  which  thereupon  filed  an  un- 
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dertaking,  and  an  order  was  entered  discharging  the  attachment. 
The  sheriff  refused  to  deliver  up  the  defendant's  property  until  his 
fees  were  paid  for  poundage  and  care  of  the  property.  No  ques- 
tion is  made  as  to  the  amount  of  such  fees,  the  single  question  pre- 
sented being  as  to  whether  the  defendant  is  obliged  to  pay  the 
sheriff's  fees  before  he  is  entitled  to  a  return  of  the  property. 

By  section  709  of  the  Code  of  Civil  Procedure,  it  is  provided 
that  *'where  a  warrant  of  attachment  is  vacated  or  annulled,  or  an 
attachment  is  discharged,  on  the  application  of  the  defendant,  the 
sheriff  must  •  •  •  deliver  to  the  defendant,  ♦  ♦  ♦  upon 
payment  of  all  costs,  charges  and  expenses  legally  chargeable  by 
the  sheriff,  all  the  attached  personal  property  remaining  in  his 
hands,  or  that  portion  thereof  as  to  which  the  attachment  is  dis- 
charged." And  chapter  418  of  the  Laws  of  1892,  in  addition  to 
fixing  the  fees  for  levying  warrants  of  attachment,  provides  that 
**the  sheriff  may  retain  the  property  levied  upon  until  his  fees  and 
poundage  are  paid.*'  In  construing  the  above  section  of  the  Code 
(section  709),  in  the  case  of  Bowe  v.  Reflector  Co.,  36  Hun,  407,  it 
was  held  that,  in  so  far  as  the  said  section  attempts  to  compel  a 
defendant  to  pay  the  costs,  charges,  and  expenses  incurred  by  the 
sheriff  in  levying  upon  his  property  under  an  attachment  where 
such  an  attachment  has  been  subsequently  vacated  and  set  aside, 
it  is  unconstitutional  and  void,  as  depriving  the  defendant  of  his 
property  without  due  process  of  law.  That  case  and  the  reason- 
ing upon  which  it  is  supported  we  regard  as  a  controlling  author- 
ity against  the  right  of  the  sheriff  to  hold  the  property  of  a  defend- 
ant for  the  payment  of  his  fees  where  the  attachment  has  been 
vacated.  The  question  presented  here,  however,  is  different,  re- 
lating, as  it  does,  to  the  sheriff's  right  in  a  case  where  the  attach- 
ment is  discharged  by  the  giving  of  an  undertaking.  The  under- 
taking does  not,  in  terms,  provide  for  the  payment  of  sheriff's  fees; 
and  even  though  it  be  assumed  that  the  defendant  might  have  in- 
cluded them  in  his  undertaking,  and  thus  have  secured  them  to 
plaintiff,  yet  it  has  failed  to  do  so.  It  is  conceded  that  the  sheriff's 
fees  must  be  paid  by  some  one  and  at  some  time;  and  where,  as 
here,  the  time  has  arrived  for  the  payment  of  such  fees  by  the  dis- 
charge of  the  attachment  and  provision  for  the  return  of  the  prop- 
erty, it  remains  to  be  determined  by  whom  they  should  be  paid. 

That  there  is  a  plain  and  broad  distinction  between  vacating  and 
discharging  an  attachment  we  think  too  apparent  to  require  dis- 
cussion. The  effect  of  an  order  or  judgment  vacating  the  attach- 
ment is  an  adjudication  that  the  property  was  illegally  seized,  and 
that  the  sheriff  is  retaining  it  without  any  i)rocess  in  his  hands. 
Where,  however,  the  attachment  is  discharged  by  the  giving  of 
an  undertaking,  the  attachment  still  lives,  the  undertaking  being 
substituted  in  the  place  of  the  levy  made  by  the  sheriff.  This  pro- 
vision of  the  Code,  which  permits  an  undertaking  to  be  given  in 
discharge  of  an  attachment,  is  an  act  of  grace;  and  the  provision 
for  delivering  up  the  property  upon  the  giving  of  such  an  under- 
taking is  a  favor  which  the  defendant  is  at  liberty  to  accept  or  re- 
fuse.    The  effect  of  the  undertaking  is  not  to  vacate  or  nullify  the  |g 
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attachment;  it  merely  suspends  its  vitality  as  affecting  the  prop- 
erty levied  upon,  and  stays  its  enforcement  as  to  such  property. 
And  we  think  that  this  is  manifest  from  the  provision  allowing  the 
undertaking  in  discharge  of  the  attachment  as  to  the  whole  or  part 
of  the  property  attached.  To  illustrate,  if  a  levy  is  made  on  prop- 
erty which  in  value  is  less  than  the  plaintiff's  claim,  and  an  undertak- 
ing in  discharge  of  such  attachment  is  given  to  the  extent  of  the 
value  of  the  property  attached,  this  would  not  prevent  a  subse- 
quent levy  upon  other  property  of  the  defendant.  For  Instance, 
where  the  plaintiff's  claim  was  |50,000,  and  a  levy  was  made  upon 
only  f  1,000  worth  of  the  property,  the  giving  of  an  undertaking  for 
the  latter  sum  would  discharge  the  attachment  as  to  that  property, 
but  would  not  impair  the  attaching  creditor's  right  to  levy  on  ad- 
ditional property  if  it  could  be  found  to  the  extent  of  the  balance 
of  his  $50,000.  As  correctly  urged  by  the  respondent,  therefore, 
since  a  single  warrant  of  attachment  may  not  be  partly  efficient 
and  partly  a  nullity  at  the  same  time,  the  giving  of  an  undertaking 
to  free  the  defendant's  property  from  the  lien  of  the  attachment 
does  not  impair  the  validity  or  .destroy  the  power  of  the  court's 
mandate,  but  is  practically  a  substitution  of  the  sureties  on  the 
undertaking  in  place  of  property  as  security  for  the  whole  or  a  por- 
tion of  the  plaintiff's  claim.  The  giving  of  an  undertaking  to  dis- 
charge the  attachment  does  not  preclude  the  defendant  from  mov- 
ing to  vacate  the  attachment.  Currie  v.  Riley,  14  Wkly.  Dig.  407; 
Claflin  V.  Baere,  57  How.  Prac.  78;  Garbutt  v.  Hanff,  15  Abb.  Prac. 
189;  Rowles  v.  Hoare,  61  Barb.  266.  This  establishes  the  proposi- 
tion that  the  attachment'  itself  survives  the  giving  of  such  under- 
taking, and  that  the  giving  thereof  in  no  wise  impairs  the  effective- 
ness of  the  attachment  itself. 

We  do  not  think,  however,  it  is  necessary  to  pursue  this  ques- 
tion, as  we  concur  in  the  views  expressed  in  the  opinion  of  Mr.  Jus- 
tice Ingraham  in  the  case  of  Bank  v.  Reichman,  decided  by  him  at 
special  term,  which,  not  being  reported,  we  give  in  full: 

"The  attachment  in  this  ease  was  not  vacated,  and  there  is  no  claim  by 
defendant  that  the  attachment  whs  improperly  granted,  or  that  the  defend- 
ant's property  was  not  properlj'  levied  upon  under  the  attachment.  The  de- 
fendant, by  complying  with  the  provisions  of  the  Code,  and  giving  an  un- 
dertaking to  secure  the  payment  of  the  plaintiff's  claim,  has  procured  an 
order  that  the  attachment  be  discharged;  but  the  court  was  justified  in 
granting  the  attachment,  and  the  sheriff  was  justified  in  proceeding  under  it. 
I  think  it  clear  that  the  legislature  had  power  to  provide  that  the  sheriff  could 
retain  the  property  levied  on  under  the  attachment  until  his  fees  were  paid, 
where  the  attachment  was  properly  issued,  and  whei*e  it  was  discharged  only 
because  the  defendant  had  availed  himself  of  the  provisions  of  the  Code  al- 
lowing him  to  substitute  the  personal  obligation  of  the  sureties  in  place  of 
the  property  attached  to  secure  any  judgment  that  the  plaintiff  might  obtain. 
The  cases  cited  by  the  moving  party,  the  principal  one  of  which  is  Bowe  v. 
Reflector  Co.,  36  Hun,  407,  do  not  apply,  for  in  that  case  the  attachment  had 
been  vacated,  and  not  discharged,  because  of  the  substitution  of  other  securi- 
ty. I  think  the  legislature  Intended,  by  subdivision  2  of  section  17  of  chapter 
523  of  the  Laws  of  1890,  as  amended  by  chapter  418  of  the  Laws  of  1892, 
to  aUow  the  sheriff  to  retain  possession  of  the  property  levied  upon  until  his 
fees  and  poundage  are  paid,  whether  the  attachment  was  discharged  by  or- 
der of  the  court  or  the  action  was  settled;  and  while  that  provision  would 
be  Inoperative  in  a  case  where  the  attachment  was  vacated  because  It  was 
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improperly  granted,  and  the  plaintiff  was  not  entitled  to  have  the  defend- 
ant's property  held  to  secure  any  Judgment  that  he  might  obtain,  It  Is  op- 
erative where  it  appeared  that  the  attachment  was  properly  obtained,  and 
the  action  was  either  settled  or  the  attachment  discharged  by  reason  of  the 
substitution  of  other  security.  I  think,  therefore,  the  sheriff  is  entitled  to 
hold  the  property  levied  upon  under  the  attachment  until  his  fees  are  paid, 
and,  upon  the  payment  of  such  fees,  he  is  directed  to  deliver  the  property  to 
the  defendant.    The  amount  of  the  fees  can  be  taxed  on  notice." 

Oui'  conclusion,  therefore,  is  that  the  order  appealed  from  is  right, 
and  should  be  affirmed,  with  |10  costs  and  disbursements.  All  con- 
cur. 


(3  App.  Div.  139.) 

In  re  LOtrTHOUSE. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  14,  1896.) 

1.  Lunacy  Proceb dings— Statutory  Provisions— Original  Jurisdiction. 

Code  Civ.  Proc.  §§  2320-2340,  inclusive,  authorizing  the  appointment  of 
a  committee  of  the  person  and  property  of  lunatics,  provided  the  pro- 
cedure to  be  adopted  in  appointing  the  committee,  and  defined  Its  duties, 
but  did  not  limit  the  Jurisdiction  of  the  court  over  the  person  and  prop- 
erty of  the  lunatic. 

Z.  Same — Appointment  op  Commission- Payment  of  Costs. 

As  soon  as  proceedings  have  been  successfully  instituted  under  such 
sections,  the  court  obtains  such  Jurisdiction  over  the  property  of  the  al- 
leged lunatic  as  authorizes  it  to  direct  the  payment  of  the  costs  of  the 
proceeding  out  of  such  property,  as  required  by. section  2336,  thout^h, 
before  confirmation  of  the  return  of  the  commission,  the  alleged  lunatic 
has  died. 

3.  Same— Amounts  Fixed  by  Courts- Obligations  against  Estate. 

The  costs  and  expenses  in  such  case  are  not  perfected  claims  till  the 
court  has  fixed  the  amount,  and  ordered  them  to  be  paid,  after  which 
they  may  be  presented  as  valid  obligations  against  the  estate  of  the  de- 
ceased. 

Proceeding  by  Cteorge  Lofthouse  for  the  appointment  of  a  com- 
mittee to  inquire  into  the  lunacy  of  his  father,  Thomas  Lofthouse. 
Prom  an  order  of  the  special  term,  entered  in  the  county  of  Wayne, 
adjuErting  certain  bills  of  costs  and  expenses  in  the  proceeding,  the 
petitioner  appeals.    Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WARD, 
and  GREEN,  JJ. 

S.  B.  Mclntyre,  for  appellant.  * 

Gilbert  &  Estey,  for  respondent. 

WARD,  J.  On  April  20,  1894,  the  petition  of  George  Lofthouse 
was  presented,  by  his  attorneys,^  to  the  special  term  of  the  su- 
preme court,  praying  for  a  commission  de  lunatico  inquirendo  to 
inquire  into  the  lunacy  of  his  father,  Thomas  Lofthouse.  The  court 
at  special  term  appointed  C.  H.  Ray  as  special  guardian  for  the  said 
Thomas  Lofthouse,  to  attend  to  his  interest  in  the  proceeding  un- 
der a  commission,  which  was  granted,  and  appointed  E.  W.  Hamm, 
Esq.,  a  commissioner  to  execute  the  writ.  A  jury  was  summoned, 
and  on  the  22d  day  of  June,  1894,  after  sev^al  days'  session,  in  a 
proceeding  in  which  the  alleged  lunatic  appeared  by  counsel,  and 
fai  which  the  attorneys  for  the  petitioner  and  the  said  guardian  alscj^ 
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appeared,  they  found  that  the  said  Thomas  Lofthouse  was  of  un- 
sound mind,  and  incapable  of  governing  himself  or  managing  his 
property.  The  inquisition  was  returned,  and  filed  with  the  county 
clerk;  and,  on  the  18th  day  of  July,  Thomas  Lofthouse  died,  there 
having  been  no  confirmation  of  the  finding  of  the  jury  and  appoint- 
ment of  committee  prior  to  such  death.  Thomas  Lofthouse  left  a 
will,  in  which  he  appointed  an  executor.  The  will  was  duly  ad- 
mitted to  probate,  and  the  executor  duly  qualified  and  entered  upon 
the  duties  of  his  trust.  On  the  30th  day  of  January,  1895,  the 
special  term  of  the  supreme  court,  upon  petition  duly  presented  to 
the  court,  and  upon  notice  to  the  executor,  and  upon  aflBdavits  pre- 
sented in  support  of  the  claims,  and  in  opposition  thereto,  adjusted 
the  claim  of  C.  H.  Ray  as  special  guardian  at  the  sum  of  f  74.50,  and 
Commissioner  E.  W.  Hamm,  his  fees  in  the  sum  of  |80,  and  a  further 
sum  of  127.25  for  expenses  and  disbursements  of  the  said  commis- 
sioner in  the  proceeding,  and  allowed  the  petitioners,  for  their  counsel 
fees,  costs,  and  disbursements  in  the  said  proceeding,  the  sum  of 
1176.50,  and  directed  that  the  foregoing  sums  be  allowed  and  payable 
out  of  the  estate  of  Thomas  Lofthouse,  deceased,  the  alleged  lunatic. 
The  executor,  upon  said  motion,  through  his  counsel,  objected  to  these 
items,  and  to  the  allowance  thereof,  and  denied  the  power  of  the  court 
to  allow  and  adjust  the  same.  The  appeal  from  the  order  making 
such  allowance  brings  the  matter  before  us. 

It  is  now  insisted  by  the  counsel  for  the  appellant  that  the  court 
had  no  jurisdiction  of  the  matter  upon  which  it  acted;  that  its 
jurisdiction  in  the  premises  ceased  upon  the  death  of  Thomas  Loft- 
house, at  which  time  the  lunacy  proceedings  were  at  an  end;  that, 
after  his  death,  the  inquisition  could  not  be  confirmed,  nor  the 
claims  allowed,  and  it  is  only  where  the  inquisition  is  confirmed 
and  a  committee  appointed  that  the  courts  can  allow  costs  and 
disbursements  of  a  petitioner  in  lunacy  proceedings,  under  sec- 
tion 2336  of  the  Code  of  Civil  Procedure;  that  it  was  error  for  the 
court  to  thus  adjudicate  upon  those  claims,  and  allow  them;  that, 
if  the  claims  had  any  validity,  they  should  have  been  presented  to 
executor  as  a  debt  against  the  deceased,  to  be  adjusted  and  al- 
lowed, if  at  all,  upon  the  same  principle  that  other  debts  are  pre- 
sented and  allowed  against  the  estate  of  a  deceased  person. 

There  seems  tq  be  no  objection  to  the  amount  of  the  claims  al- 
lowed, or  the  justice  of  such  claims,  if  they  are  allowable  at  all. 
These  claims  arise  in  special  proceedings,  instituted  under  sec 
tions  2320-2340,  inclusive,  of  the  Code  of  Civil  Procedure,  and 
being  title  6  of  chapter  17  of  that  Code,  authorizing  the  appoint- 
ment of  a  committee  of  the  person  and  property  of  lunatics,  etc., 
and  defining  its  general  powers  and  duties.  The  codifiers  of  this 
Code  say,  in  referring  to  this  chapter,  "that  they  have  carefully 
endeavored  to  avoid  inserting  statutory  restrictions  upon  the 
courts,  tending  to  deprive  them  of  any  part  of  the  large  discre- 
tion now  vesting  in  them,  which  it  is  necessary  to  preserve  for  the 
benefit  of  the  unfortunate  individuals  to  whom  this  title  applies." 
The  care  and  custody  of  lunatics  and  persons  of  unsound  mind 
were  formerly  vested  in  the  chancellor;    but,  by  the^onstitution 
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of  1846  and  the  judiciary  act  supplementing  it,  this  power  became 
Tested  in  the  supreme  court  and  in  the  county  courts  of  the  several 
counties  as  to  persons  residing  in  those  counties,  concurrent  with 
the  supreme  court;  so  that  the  original  chancery  jurisdiction  vest- 
ing in  this  court  upon  this  subject  has  not  been  circumscribed 
or  limited  by  the  Code;  the  chapter  referred  to  providing  the  pro- 
cedure to  be  adopted  in  appointing  the  committee,  and  defining  its 
duties,  rather  than  defining  the  jurisdiction  of  the  court  over  the 
person  and  property  of  a  lunatic.  By  section  2333  of  the  Code,  the 
commissioner  is  entitled  to  such  compensation  for  his  services  as 
the  court  directs.  The  jurors  are  entitled  to  the  same  compensa- 
tion as  jurors  upon  the  trial  of  an  issue  in  an  action  in  the  same 
court.  The  petitioner  must  pay  the  compensation  of  the  commis- 
sioner, sheriff,  and  jurors.  These  expenses  accrued  before  the 
death  of  the  alleged  lunatic,  and  a  duty  is  expressly  imposed  upon 
the  court  to  allow  them.  It  is  provided  by  section  2336  of  the  Code: 
'*\Vhere  a  comijtiittee  of  the  property  is  appointed,  the  court  must 
direct  the  payment  by  him  out  of  funds  in  his  hands  of  the  nec- 
essary disbursements  of  the  petitioner  and  such  a  sum  for  his 
costs  and  counsel  fees  as  he  thinks  reasonable."  The  disburse- 
ments of  the  petitioner  for  his  costs  and  counsel  fees  and  the  fees 
of  the  special  guardian  had  been  earned,  so  to  speak,  by  the  counsel 
for  the  petitioner  and  the  special  guardian  prior  to  the  death  of 
Lofthouse.  No  committee  had  been  appointed.  None  could  be 
appointed  after  such  death,  but  the  lunacy  of  Thomas  Lofthouse 
had,  in  fact,  been  declared  and  established  by  a  jury  prior  to  that 
time,  and  these  costs  and  expenses  had  been  incurred  in  a  pro- 
ceeding in  good  faith  to  establish  such  lunacy.  Thft  precise  ques- 
tion here  is  whether  the  claimants  for  the  allowances  made  by  the 
court  have  been  deprived  of  their  right  to  enforce  them,  by  the 
death  of  Thomas  Lofthouse.  We  do  not  think  that  those  claims 
are  debts  against  the  estate  of  Thomas  Lofthouse  in  any  such  sense 
as  to  be  enforced  and  collected  in  the  ordinary  manner  that  debts 
against  a  deceased  are  collected,  because  the  claims  did  not  be- 
come perfected,  and  the  property  of  the  lunatic  not  liable  therefor, 
until  the  court  has  fixed  the  amount  of  the  claims,  and  ordered 
them  to  be  paid.  That  was  done  in  this  instance.  When  they  are 
so  allowed  and  ordered  paid,  they  become  such  an  obligation 
against  the  property  of  the  deceased  that  the  executor  will  be  au- 
thorized to  pay  them.  In  Re  Clapp,  20  How.  Prac.  385,  388,  389, 
it  was  held  that  if,  upon  the  execution  of  the  commission  of  lunacy, 
it  had  been  found  that  the  alleged  lunatic  was  of  sound  mind,  then 
the  court  would  have  acquired  no  control  over  his  property,  and 
could  not  have  charged  the  costs  of  the  proceeding  upon  his  prop- 
erty, as  in  that  case  it  would  have  found  no  property  under  its 
control  out  of  which  the  costs  might  be  paid;  but  after  a  jury  had 
passed  upon  the  question,  and  found  the  alleged  lunatic  of  unsound 
mind,  the  court,  upon  confirming  the  inquisition,  acquires  com- 
plete jurisdiction  over  the  lunatic  and  his  property, — citing  In  re 
Oiles,  11  Paige,  638;  1  Collin.  Lun.  461;  In  re  Arnhout,  1  Paige,  501. 
We  are  of  the  opinion  that  the  moment  these  proceedingj|-^vhich  j 
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terminated,  so  far  as  they  had  gone,  successfully,  had  been  insti- 
tuted, the  court  obtained  such  jurisdiction  over  the  property  of  the 
alleged  lunatic  as,  by  virtue  of  its  general  powers  in  such  cases, 
it  could  provide  for  the  payment  of  the  costs  of  the  proceeding  out 
of  such  property.  The  report  of  the  inquisition  was  not  formally 
confirmed  in  this  case,  but  it  was  sanctioned  by  the  court  as  far  as 
it  was  necessary  to  give  vitality  to  these  claims,  and  to  that  ex- 
tent was  a  confirmation  of  the  inquisition.  Further  proceedings, 
such  as  the  appointment  of  a  committee,  were  rendered  impossible 
by  the  death  of  Thomas  Lofthouse;  but  such  death  did  not  deprive 
the  court  of  the  power  of  allowing  those  claims,  and  directing  their 
payment.  Section  2336  is  imperative:  Where  a  committee  is  ap- 
pointed, "the  court  must  direct  the  payment  by  him,  out  of  the  funds 
in  his  hands,"  of  the  costs  and  disbursements.  The  Code  contains  no 
prohibition  upon  the  court,  either  in  language  or  by  inference, 
against  allowing  costs  and  expenses  under  circumstances  like  those 
in  the  case  before  us.  The  ordinary  course  of  such  proceedings 
results  in  the  appointment  <Jf  a  committee,  who  is  an  officer  of 
the  court,  and  takes  possession  of  the  property  of  the  lunatic;  and 
in  that  event  the  committee  must  be  directed  to  pay  the  costs,  etc.; 
but  in  this  case  the  court,  by  virtue  of  its  inherent  powers,  having 
secured  substantial  control  of  the  lunatic's  property,  may  law- 
fully make  the  order  appealed  from. 

The  order  should  be  affirmed,  with  f  10  costs  and  disbursements. 
All  concur. 


(3  App.  Dlv.  1.) 

ARTIS  V.  BUFFALO.  R.  &  P.  RY.  CO. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department    March  14,  1896.) 
For  majority  opinion,  see  37  N.  Y.  Supp.  977. 

WARD,  J.  (dissenting).  I  am  unable  to  concur  with  a  majority 
of  the  court  in  reversing  this  judgment  and  order,  and  directing  a 
new  trial  in  the  case.  The  plaintiff's  employment  with  the  defend- 
ant as  a  brakeman  commenced  after  dark  on  the  evening  of  March 
28, 1892.  While  he  had  been  a  brakeman  upon  other  railroads,  and 
had  experience  in  their  service,  he  had  no  knowledge  at  the  time 
of  the  accident  to  him  of  the  condition  of  the  track  upon  which  he 
was  called  to  work,  or  the  place  where  he  was  at  work;  and,  in 
performing  the  service  of  attempting  to  couple  the  cars  at  the  place 
of  his  injury,  he  was  obeying  the  direction  of  the  defendant's  yard 
master,  who  had  set  him  at  work.  There  was  evidence  suflScient 
to  go  to  the  jury  in  the  plaintiff's  behalf  that,  at  the  place  of  the 
injury,  there  was  a  hole  in  the  track,  between  two  ties,  about  eight 
inches  deep  and  ten  inches  long,  that  evidently  had  been  left  there 
by  men  at  work  upon  the  track  in  ballasting  it.  There  was  evi- 
dence, also  sufficient  to  go  to  the  jury,  that  no  work  had  been  done 
by  defendant's  trackmen  at  that  point  for  a  considerable  period  of 
time  prior  to  the  accident;  so  that,  if  the  doctrine  of  notice  were 
applicable  at  all  to  this  case,  the  jury  might  infer  it,  as  stated  by  the 
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learned  trial  judge  in  denying  the  motion  for  a  new  trial  herein, 
that  **they  might  have  found  from  the  testimony  that  the  hole  had 
been  there  for  some  days,  for  it  appeared  that  no  work  had  been 
done  in  that  place  for  some  days."  But  it  is  difficult  to  see  how 
the  doctrine  of  notice  of  the  defects  in  this  track  could  have  any 
application.  The  master's  duty  to  provide  a  reasonably  safe  place 
for  a  new  servant  to  work,  ignorant  of  the  situation,  cannot  be  dele- 
gated to  any  servant  or  employ^;  but,  whenever  there  is  negligence 
in  that  regard,  it  is  the  negligence  of  the  master,  and  not  of  a  fel- 
low servant.  Kuhn  v.  Railroad  Co.,  92  Hun,  74,  36  N.  Y.  Supp.  339. 
The  prevailing  opinion  in  this  case  seems  to  put  the  reversal  upon 
the  ground  that  the  negligence,  if  any,  in  leaving  this  hole  in  the 
track,  was  that  of  a  fellow  servant,  and  therefore  the  master  is 
exonerated.  It  seems  to  me  that  the  bare  statement  of  such  a  rea- 
son contains  its  own  refutation.  There  is  no  claim  of  contributory 
negligence  on  the  part  of  the  plaintiff  in  this  case.  He  was  per- 
forming his  duty  in  ignorance  of  the  place  where  he  was  set  to 
work  at  the  command  of  the  master,  and  in  perfoiming  that  duty 
he  stepped  into  the  hole,  and  was  maimed  for  life.  In  my  judg- 
ment, the  verdict  was  justified,  and  the  judgment  should  be  upheld, 
and  the  motion  for  a  new  trial  denied,  with  costs. 


OSMAN  V.  BARKER. 

(Supreme  Court,  General  Term,  Fifth  Department.    December  28,  1895.) 

Replevin— Title  to  Maintain— Evidence. 

Where  a  lease  required  the  lessee  to  thresh  the  crop  of  grain  in  the 
barn  on  the  premises,  and  stack  the  straw  in  good  order  for  the  lessor, 
and  the  lessee's  mortgagee,  with  knowledge  of  the  terms  of  the  lease, 
harvested  the  grain,  and  took  it  to  another  farm,  the  lessor  could  not  re- 
plevin It  before  it  was  threshed.    Ward,  J.,  dissenting. 

Appeal  from  Monroe  county  court 

Action  of  replevin  by  Jonathan  Osman  against  Albert  N.  Barker. 
Judgment  was  rendered  for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  the  lower  court  (Sutherland,  J.): 

This  is  an  action  of  replevin,  in  which  the  plaintiff  obtained  a  writ  in  jus- 
tice's court  requiring  the  constable  to  whom  the  writ  was  delivered  to  take 
into  his  possession  certain  unthreshed  wheat  straw,  which  the  defendant,  as 
agent  for  the  Milson  Rendering  &  Fertilizing  Company,  had  cut  and  har- 
vested upon  the  farm  of  the  plaintiff,  and  had  caused  to  be  drawn  to  a  bam 
on  an  adjoining  farm,  for  the  purpose  of  having  the  grain  threshed.  As  soon 
as  the  wheat  was  put  in  the  bam,  men  were  engaged  to  thresh  it;  but,  before 
an  opportunity  was  given  the  defendant  to  thresh  the  grain,  it  was  taken  un- 
der the  writ  of  replevin,  and  this  action  was  commenced.  The  justice  award- 
ed Judgment  for  the  plaintiff,  giving  him  possession  of  the  property  in  ques- 
tion;  and,  the  defendant  having  appealed,  the  ease  was  retried  in  this  court. 

The  plaintiff  leased  his  farm  In  the  town  of  Ogden  to  one  Howard  Carmel. 
Under  the  lease,  the  tenancy  of  Carmel  began  April  1,  1893,  and  was  to 
expire  March  31,  18W,  unless  it  was  renewed  by  mutual  consent  for  a  further 
term.  Carmel  occupied  the  premises  during  the  said  term,  and  left  the  prem- 
ises at  the  termination  of  the  first  year.    When  Carmel  rented  the  said  farm,!^ 
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there  was  growing  thereon  some  wheat,  which  had  been  sown  by  the  former 
tenant  In  the  fall  of  1802.  Carmel  left  growing  upon  the  farm  eight  acres  of 
wheat,  which  he  had  sown  In  the  fall  of  1893.  which  became  ready  for  har- 
vesting the  last  of  July,  18&4,  at  which  time  the  farm  was  In  the  possession 
of  another  tenant.  The  Carmel  lease  required  the. tenant  "to  feed  all  straw  and 
coarse  fodder  grown  on  said  farm  to  some  stock,  so  as  to  make  it  Into  manure, 
and  to  haul  out  and  properly  distribute  all  the  manure  made  on  said  farm.*' 
The  lease  further  provides  as  follows:  "But,  if  his  convenience  require  it, 
he  may  haul  any  such  loose  fodder  or  hay  to  the  barn  on  the  opposite  side 
of  the  road  where  he  lives,  provided  he  shall  draw  the  manure  made  from 
the  same  back  to  the  place  where  the  fodder  was  grown.  The  wheat  now 
growing  on  said  farm  is  reserved,  with  the  right  to  the  previous  tenant  to  go 
upon  said  premises,  and  cut,  harvest,  and  thresh  the  same,  with  barn  room 
to  properly  house  and  care  for  the  same;  but  the  present  tenant  (Carmel) 
shall  have  the  right  to  leave  as  much  wheat  growing  on  said  farm  at  the 
termination  of  his  tenancy,  with  like  rights  to  harvest,  thresh,  house,  and 
care  for  the  same,  including  in  each  case  storage  in  the  granary  until  said 
grain  can  be  conveniently  moved.  ♦  ♦  ♦  All  grain  grown  on  said  farm 
shall  be  hauled  to  the  barn,  and  threshed  there,  and  the  straw  stacked  in  good 
order;  and  the  tenant  may  use  the  straw  from  the  wheat  now  growing  on 
said  farm.  He  shall  claim  no  right  to  the  straw  from  the  wheat  growing  <m 
said  farm  after  the  termination  of  this  lease,  and  after  he  leaves  the  place." 
The  defendant,  as  agent  of  the  Mllson  Rendering  &  Fertilizing  Company, 
sold  Carmel  fertilizers  In  the  summer  of  1893,  and  the  amount  of  Carmel's 
indebtedness  therefor  amounted  to  $55.50,  all  of  which  having  become  due, 
Carmel  gave  to  the  company  a  chattel  moi'tgage  covering  said  eight  acres 
of  growing  wheat.  In  which  chattel  mortgage  Carmel  represented  that  he  was 
the  true  and  lawful  owner  of  said  crop,  and  had  the  right  to  mortgage  the 
same.  This  chattel  mortgage  was  at  once  filed  in  the  office  of  the  town  clerk. 
No  copy  of  the  Carmel  lease  was  ever  filed.  In  July,  1894.  when  the  wheat 
was  ready  to  harvest,  Carmel  told  the  defendant,  as  agent  for  said  company, 
to  har\'est  said  crop,  and  thresh  the  same,  under  which  instruction  defendant 
did  go  upon  plaintiff's  farm,  and  cut  the  grain,  and  caused  it  to  be  drawn  to 
the  barn  on  a  farm  adjoining  plaintiff's  premises,  for  the  purpose  of  having 
it  threshed.  Before  the  day  appointed  for  threshing  the  grain  arrived,  Mr. 
Brigham,  who  acted  as  agent  for  the  plaintiff,  came  to  the  defendant,  and 
demanded  the  immediate  return  of  the  wheat  to  the  Osman  farm.  With  this 
demand  the  defendant  declined  to  comply;  and  this  action  was  immediately 
commenced,  and  the  unthreshed  grain  was  taken  from  the  possession  of  the 
defendant  under  the  writ  of  replevin. 

The  defendant  says  that  he  had  no  knowledge  of  the  provisions  of  the  lease 
requiring  the  grain  to  be  threshed  upon  the  Osman  farm  until  he  received  such 
information  during  the  progress  of  the  trial  of  this  case  before  the  justice.  It 
does  not  appear  that  the  demand  made  upon  him  by  Mr.  Brigham  was  ac- 
companied by  any  assurance  that  the  defendant  could  thresh  the  wheat  and 
take  away  the  grain.  The  demand  was  unqualified,  and  required  the  im- 
mediate return  of  both  the  grain  and  the  straw.  There  is  some  evidence  that, 
before  this  demand  was  made  upon  him,  the  defendant  contemplated  selling 
the  straw  after  the  wheat  was  threshed;  but  the  defendant  says  he  had  no 
knowledge  of  the  provisions  of  the  lease  under  which  the  title  to  the  straw 
was  to  remain  in  the  owner  of  the  land.  The  defendant  then  might  have  been 
acting  under  the  assurance  given  him  in  the  chattel  mortgage  that  the  tenant 
had  the  right  to  mortgage  the  entire  crop.  When  the  plaintiff  commenced  this 
action,  he  insisted  that  the  defendant  had  no  right  to  the  possession  of  the 
unthreshed  straw,  and  he  alleges  in  his  complaint  that  the  defendant  never 
had  the  right  to  the  possession  thereof;  and,  in  the  affidavit  on  which  the 
writ  was  issued,  the  plaintiff  says  that  he  does  not  know  under  what  claim 
the  defendant  withheld  the  property  from  plaintiff's  possession.  It  is  very 
clear  that,  under  the  lease,  the  title  to  the  straw  always  remained  in  the  plain- 
tiff, and  that  Carmel  had  no  right  to  mortgage  the  straw.  He  did  have  the 
right  to  mortgage  the  grain,  and  to  cut,  harvest,  and  thresh  the  crop,  for  the 
purpose  of  separating  the  grain  from  the  straw,  and  that  right  passed  to  the 
defendant's  company  under  the  mortgage.    For  the  purpose  of  threshing  the 
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wheat,  the  defendant  was  rightfully  In  possession  of  the  unthreshed  straw 
at  the  time  of  the  commencement  of  this  action.  If  the  crop  had  remained 
upon  the  Osman  farm,  and  had  been  there  threshed,  it  still  would  have  been 
In  the  possession  of  the  defendant  durinfi:  that  process.  All  that  the  plaintiff 
could  insist  on  was  that  every  particle  of  straw  and  chaff  should  remain  upon 
his  place,  and  be  properly  stacked;  but  after  the  grain  was  cut,  and  until  it 
was  threshed,  the  defendant  had  the  right  to  the  possession  thereof.  In  order 
to  maintain  replevin,  it  is  absolutely  essential  that  the  plaintiff  should  have, 
at  the  time  of  the  commencement  of  the  action,  a  right  to  the  exclusive  and 
immediate  possession  of  the  chattels  in  suit.  Wood  v.  Orser,  25  K.  Y.  348. 
This  right  the  plaintiff  did  not  have  at  the  time  the  action  was  commenced. 

It  is  urged  that,  inasmuch  as  the  lease  required  the  grain  to  be  threshed  on 
the  Osman  farm,  the  plaintiff  could  replevin  the  crop  in  order  to  get  it  back 
upon  hia  own  farm  from  the  place  to  which  it  had  been  taken.  This  claim, 
however,  we  do  not  think  tenable.  The  defendant  would  liave  had  the  right 
to  the  ];)08session  of  the  crop  if  it  were  on  the  Osman  farm,  for  the  purpose  of 
having  it  threshed.  The  plaintiff,  in  his  complaint  seems  to  have  denied  the 
right  of  the  defendant  to  the  possession  of  the  unthreshed  crop  on  the  Osman 
farm,  as  well  as  elsewhere.  In  short,  the  plaintiff  Uas  invoked  this  remedy, 
not  merely  to  obtain  the  removal  of  the  crop  from  the  barn  where  the  defend- 
ant stored  it  back  to  his  own  premises,  but  also  to  obtain  for  himself  the  ex- 
clusive and  continued  possession  thereof.  It  is  true  that  plaintiff  claimed  not 
the  grain  itself,  but  the  straw;  but  this  case  turns  on  the  right  of  possession 
at  the  time  the  suit  was  commenced.  Because  the  defendant  may  have 
claimed  more  rights  in  the  entire  crop  than  he  was  entitled  to  before  he  had 
actual  knowledge  of  the  provisions  of  the  lease  does  not  give  the  plaintiff  the 
right  to  maintain  this  action;  and  the  plaintiff  himself  has  weakened  his 
position  by  Insisting  upon  more  than  he  is  entitled  to.  Hudson  v.  Swan,  83 
N.  Y.  552. 

We  do  not  think  the  fact  that  the  lease  was  not  filed  in  the  town  clerk's 
office  is  of  any  importance.  The  reservation  of  the  straw  was  not  to  secure 
the  payment  of  any  indebtedness  from  the  tenant  to  the  landlord,  and  cannot 
be  considered  as  a  chattel  mortgage.  But  our  conclusion  is  that,  because  the 
defendant  had  the  right  to  the  temporary  possession  of  the  whole  crop  at  the 
time  the  action  was  commenced,  the  plaintiff  was  not  entitled  to  this  remedy. 

How  far  defendant's  right  to  the  temporary  possession  of  the  crop  is  affected 
by  the  provision  in  the  lease  that  the  grain  should  be  threshed  upon  the  Os- 
man farm  is  an  interesting  question.  In  Hawkins  v.  Giles,  45  Hun,  818, 
where  there  was  a  provision  under  which  the  tenant  agveed  to  pay  cash  rent 
for  a  farm,  and  to  feed  out,  on  the  farm,  all  fodder  raised,  it  was  held  that 
the  owner  of  the  farm  could  not  prevent  the  removal  of  the  hay  raised  by 
the  tenant,  on  an  execution  against  the  tenant.  In  ColviUe  v.  Miles,  127  N. 
Y.  159,  27  N.  E.  809,  a  farm  was  leased  for  dairy  purposes,  and  the  tenant 
agreed  to  take  charge  of  certain  live  stock  in  which  he  and  his  landlord  had  a 
joint  interest,  and  to  raise  food  enough  on  the  farm  to  winter  the  stock, 
and  to  feed  it  out  on  the  place,  and.  if  enough  was  not  raised  for  that  pur- 
pose, to  buy  what  was  necessary.  The  defendant  levied  on  some  hay  raised 
upon  the  farm  while  the  tenant  was  in  occupation,  under  a  warrant  of  attach- 
ment against  the  tenant.  It  appeared  that  sufficient  food  was  not  raised  upon 
the  farm  to  winter  the  stock.  The  owner  of  the  farm  brought  an  action  of 
replevin  to  obtain  possession  of  the  hay  so  levied  upon.  But  the  court  of  ap- 
peals held  that  the  title  to  the  farm  products  was  in  the  tenant,  not  In  the 
landlord,  and  that  plaintiff  was  not  entitled  to  an  action  of  replevin  notwith- 
standing the  covenant  in  the  lease  that  the  hay  should  be  fed  out  on  the  farm, 
aj>d  the  manure  left  upon  the  place.  In  each  of  the  cases  cited,  Hawkins  v. 
Giles  and  Colville  v.  Miles,  the  title  to  the  crop  was  held  to  be  in  the  tenant. 
In  that  respect  those  cases  differ  from  the  case  at  bar.  But  the  cases  are 
simflar  to  this  one  in  that  in  each  case  there  was  a  covenant  on  the  part  of  the 
tenant  that  the  fodder  and  hay  should  remain  upon  the  leased  premises,  to 
be  there  consumed.  The  court  in  each  instance  held  that  the  covenant  did 
not  affect  the  right  of  the  creditors  of  the  tenant  to  levy  upon  the  hay  and 
fodder,  and  remove  It  from  the  farm.  The  court  of  appeals  say,  in  the  Col- 
ville Case,  that  the  agreement  to  feed  the  hay  upon  the  farm  did  not  amount 
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to  a  reservation  of  the  title,  but  was  an  executory  contract,  for  the  violation 
of  which  the  landlord  could  have  recovered  damages.  The  court  necessarily 
must  have  concluded  that  the  conceded  right  of  the  plaintiff  to  have  the  hay 
fed  out  on  the  farm  could  not  be  enforced  by  a  writ  of  replevin. 

In  the  case  at  bar  the  title  to  the  wheat  straw  was  in  the  plaintiff;  but  the 
right  to  the  temporary  possession  of  the  wheat  straw,  until  the  grain  was 
threshed,  was  in  the  defendant.  The  only  act  done  by  the  defendant  of 
which  the  plaintiff  can  now  complain  is  the  removal  of  the  unthreshed  crop 
from  the  plaintiff's  farm  to  the  adjoining  farm.  We  think  the  case  of  Colville 
V.  Miles  is  authority  for  the  proposition  that  the  plaintiff  was  not  entitled  to 
Invoke  the  remedy  of  an  action  in  replevin  to  enforce  the  covenant  in  the 
lease  against  the  removal  of  the  crop  from  the  plaintiff's  premises.  We  do 
not  say  that  the  plaintiff  has  not  a  right  of  action  for  damages  for  the  removal; 
and  if,  after  the  grain  had  been  threshed,  the  defendant  had  refused  to  deliver 
possession  of  the  straw  to  the  plaintiff,  there  can  be  no  doubt  that  the  plaintiff 
would  have  had  the  right  to  replevin  the  straw,  or  to  sue  for  its  conversion. 
Until  the  grain  was  threshed,  all  the  plaintiff  could  ask  was  that  the  crop 
should  remain  upon  the  premises.  Had  it  remained  there,  it  would  have  been 
rightfully  in  the  possession  of  the  defendant.  Had  it  been  taken  back  from 
the  adjoining  farm  to  the  barn  of  the  plaintiff,  the  defendant  would  still  have 
had  the  right  to  the  possession  of  the  crop  until  it  was  threshed.  But  the 
plaintifiTs  right  to  maintain  an  action  in  replevin  must  be  based  upon  his  right 
to  the  immediate,  exclusive,  and  continued  possession  of  the  property  at  the 
time  of  the  commencement  of  the  action,  which  right,  in  our  opinion,  the 
plaintiff  did  not  then  have. 

Argued  before  LEWIS,  BRADLEY,  and  WARD,  Jj. 

George  E.  Warner,  for  appellant. 
Chamberlain  &  Page,  for  respondent. 

PER  CURLAM.     Judgment  affirmed. 

WARD,  J.  (dissenting).  This  action  was  commenced  in  justice's 
court  in  the  county  of  Monroe,  by  the  plaintiff  (the  appellant),  to 
recover  a  quantity  of  wheat  straw,  and  the  complaint  set  forth  a 
cause  of  action  for  the  recovery  of  the  same,  and  for  damages  for 
the  detention  thereof.  The  answer  denied  the  plaintiff's  complaint, 
and  alleged  that  on  the  29th  of  November,  1893,  one  Howard  Car- 
mel,  being  the  owner  of  the  growing  crop  of  wheat  situate  on  the 
premises  of  the  plaintiff,  leased  by  Carmel,  executed  and  delivered 
to  the  Milson  Rendering  &  Fertilizing  Company  a  chattel  mort- 
gage on  the  growing  crop  of  wheat,  to  secure  a  debt  due  the  com- 
pany of  foo.oO;  that  Carmel  had  never  paid  the  debt,  and,  when 
the  wheat  became  ripe  and  ready  to  harvest,  Carmel  refusing  to 
harvest  it,  the  defendant  harvested  the  wheat,  and  took  possession 
thereof,  as  the  agent  of  the  company,  and  was  entitled  to  the  pos- 
session thereof,  by  virtue  of  such  chattel  mortgage,  and  demanded 
a  judgment  for  a  return  of  the  property,  with  damages  for  its  de- 
tention. It  appeared  in  evidence  that  the  plaintiff  had  leased  his 
farm  by  a  written  lease  for  a  year,  from  the  1st  day  of  April,  1893, 
for  a  cash  rental  of  |250,  to  said  Howard  Carmel.  The  lease  pro- 
vided that  all  the  grain  grown  on  said  farm  should  be  hauled  to 
the  barn,  and  threshed  there,  and  the  straw  stacked  in  good  order. 
In  the  summer  of  1894,  when  the  wheat  was  ready  to  cut,  the  de- 
fendant, as  the  agent  of  the  mortgagee,  harvested  the  wheat,  there 
being  about  eight  acres  of  it,  and  drew  it  (including  the  straw)  to 
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a  barn  on  another  farm  near  by,  claiming  to  own  it  under  tbe  chat- 
tel mortgage,  which  had  become  due.  The  plaintiff  demanded  of 
the  defendant  that  he  return  the  wheat  to  the  barn  on  the  prem- 
ises, which  the  defendant  refused  to  do;  and  while  the  straw,  in- 
cluding the  wheat  unthreshed,  was  thus  in  the  defendant's  posses- 
sion, it  was  taken  by  the  plaintiff  by  proceedings  in  replevin  in  jus- 
tice's court,  and  delivered  to  the  plaintiff.  The  justice  rendered  a 
judgment  awarding  the  possession  of  the  property  to  the  plaintiff, 
with  costs.  The  defendant  appealed  to  the  county  court  of  Mon- 
roe county,  where  a  new  trial  was  had  before  the  court,  without  a 
jury;  and  the  county  court  held  that  the  defendant  was  entitled 
to  the  possession  of  the  property  until  the  wheat  was  threshed,  and 
gave  judgment  for  the  defendant.  The  county  court  found  as  a 
fact  that  the  plaintiff  was  the  owner  of  the  straw;  that,  by  the 
lease  in  question,  the  tenant,  from  whom  the  mortgagee  derived  its 
title,  owned  the  wheat  in  the  straw,  with  the  right  to  harvest  it, 
and  thresh  it  on  the  plaintiff's  premises;  and  that  there  was  suffi- 
cient room  in  the  barn  of  the  plaintiff  on  those  premises  to  store 
and  thresh  the  grain.  These  facts  are  supported  by  the  evidence. 
It  was  uncontradicted  in  the  case  that  the  defendant  persisted  in 
taking  the  straw,  including  the  wheat,  off  the  premises  of  the  plain- 
tiff, notwithstanding  that  he  was  told  by  a  member  of  the  plain- 
tiff's family  that,  under  the  lease,  he  had  no  right  to  do  so.  The 
defendant  in  no  manner  stated  or  claimed  that  he  was  simply  tak- 
ing the  straw  off  to  a  neighboring  barn  to  thresh  the  wheat,  and 
return  the  straw  after  such  threshing,  but  insisted  on  a  full  own- 
ership under  the  mortgage,  which  covered  the  straw  as  well  as  the 
wheat.  The  plaintiff  had  the  right  unc'er  these  circumstances  to 
treat  the  defendant  as  a  wrongdoer,  who  claimed  the  straw,  and 
had  converted  it  to  his  own  use,  and  to  replevy  the  straw ;  and  if, 
as  an  incident  to  the  straw,  or  as  contained  in  it,  the  wheat  not 
having  been  separated  by  the  defendant  from  the  straw  when  and 
where  the  defendant  had  the  right  to  separate  it,  the  defendant 
could  not  complain.  The  plaintiff  had  the  right  to  have  the  straw 
threshed  upon  his  own  land,  where  he  could  have  the  benefit  of 
the  whole  of  it  and  the  chaff  that  came  therefrom  for  the  uses  of 
his  farm.  This  could  not  be  fully  secured  if  the  wheat  was  threshed 
elsewhere.  The  fact  that  the  defendant  removed  this  straw  from 
the  plaintiff's  premises  when  it  was  not  necessary,  for  the  purpose 
of  threshing  or  storing  the  wheat,  claiming  title  under  the  mort- 
gage, indicated  the  defendant's  intention  to  convert  to  his  own 
use  the  property  in  controversy;  and  the  plaintiff  was  not  bound 
to  wait  until  the  straw  was  beyond  his  reach,  or  bring  his  action  for 
damages.  He  could  seize  the  property  itself,  as  he  did,  to  await 
the  determination  of  the  action. 

The  learned  county  judge  favored  us  with  an  opinion  in  which 
he  ably  presents  the  view  taken  by  the  county  court  in  the  matter, 
and  cites  Colville  v.  Miles,  127  N.  Y.  159,  27  N.  E.  809,  and  Hawkins 
V.  Giles,  45  Hun,  318.  Where  the  tenant  had  agreed  to  feed  out 
certain  farm  produce  to  the  stock  upon  the  farm,  creditors  of  the 
tenant  levied  upon  this  produce,   and  it  was  held  that,  notwith- 
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standing  the  contract  between  the  tenant  and  his  landlord  that  the 
produce  was  to  be  fed  out  on  the  farm,  still  such  produce,  being 
the  property  of  the  execution  debtor,  could  be  taken  by  the  creditor 
on  execution.  The  difference  between  those  cases  and  the  one  be- 
fore us  is  manifest,  inasmuch  as  here  the  straw  was  the  property  of 
the  landlord,  and  not  of  the  tenant. 

We  have  reached  the  conclusion  that  the  judgment  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  abide  the  event. 


STARK  V.  ROBSON. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department.    February  7,  1896.) 

Claim  aoatnst  Decedent's  Estate— Evidence. 

A  claim  against  decedent's  estate  by  his  daughter  for  money  intrusted 
to  his  charge  should  not  be  allowed;  it  appearing  that,  long  before  his 
death,  she,  on  an  examination  in  proceedings  supplementary  to  execution, 
testified  that  she  had  settled  with  him,  and  had  no  claims  against  him 
growing  out  of  such  matter,  though  persons  testified  that  deceased,  shortly 
before  his  death,  told  them  that  he  had  $3,000  of  his  daughter's  money, 
and  though  a  book  kept  by  him  contained  entries  recognizing  the  fact 
that  he  held  her  money  in  trust.    Ward,  J.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Cornelia  B.  Stark  against  James  A.  Robson,  executor 
of  William  H.  Lamport,  deceased.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Reversed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WARD, 
and  GREEN,  JJ. 

E.  W.  Gardner,  for  respondent. 

PER  CURIAM.     Judgment  reversed. 

WARD,  J.  (dissenting).  The  plaintiff  was  the  daughter  of  Wil- 
liam H.  Lamport,  of  Canandaigua,  deceased.  In  1863  she  received, 
from  an  insurance  policy  upon  the  life  of  her  deceased  husband, 
Edward  C.  Huntington,  ?5,178.  The  deceased,  as  trustee  of  the 
plaintiff,  Invested  |3,000  of  that  money  in  the  purchase  of  Illinois 
school  bonds,  bearing  10  per  cent,  interest,  which  became  payable  in 
March,  1873,  and  collected  the  greater  portion  thereof,  with  inter- 
est, and  invested  J3,000  of  the  money  in  a  mortgage,  executed  by 
one  William  S.  Haight,  upon  lands  in  Illinois,  at  10  per  cent,  inter- 
est. The  deceased  received,  from  time  to  time,  moneys  growing 
out  of  the  said  investment  and  reinvestment  made  of  the  same, 
from  March,  1883,  until  1890,  over  f4,000.  Mr.  Lamport  died  in 
1891,  and  a  claim  was  presented  by  the  plaintiff  against  his  estate, 
under  the  statute,  which  was  referred  to  a  referee,  who  reported 
in  favor  of  the  plaintiff  in  the  sum  of  |4,867.26,  upon  which  judg- 
ment was  rendered.  This  appeal  attacks  this  judgment;  the  ap- 
pellant claiming  that  there  was  not  sufficient  evidence  to  justify 
the  conclusions  of  the  referee,  and  that  the  decided  preponderance 
of  evidence  is  against  it. 
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This  contention  is  based  almost  entirely  upon  testimony  given 
by  the  plaintiff  in  an  examination  in  proceedings  supplementary 
to  execution,  in  June,  1881,  in  which  she  substantially  said  that  she 
had  settled  with  her  father,  and  had  no  claims  against  him  grow- 
ing out  of  the  insurance  money.  It  appeared  that  the  great  bulk 
of  the  investment  of  the  insurance  money  was  still  in  the  West, 
and  had  not  been  collected  by  the  deceased  at  the  time  that  such 
evidence  was  given;  that  the  plaintiff  had  received  about  |800 
from  her  father,  in  the  shape  of  loans  and  advances,  prior  to  her  tes- 
tifying, and  she  may  have  referred,  in  her  statement  as  to  the  set- 
tlement, to  those  sums,  and  what  occurred  up  to  the  time  that  her 
testimony  was  given.  As  before  stated,  the  evidence  showed  that 
the  deceased  had  received  over  f4,000  as  the  result  of  such  insur- 
ance money  after  1881.  There  were  statements  in  the  plaintiff's 
testimony  at  that  time  which  show  that  she  was  mistaken  in  im- 
portant particulars.  Two  of  the  neighbors  of  the  deceased,  re- 
sponsible and  intelligent  people,  testified  that  the  deceased  stated, 
a  short  time  before  his  death,  that  he  had  ?3,000  of  his  daughter's 
money,  and  that  he  was  liable  to  pay  it  any  time.  A  book  kept 
by  the  deceased  was  produced  in  evidence,  where  entries  were  made 
which  recognized  the  fact  that  the  deceased  held  the  plaintiff's 
money  as  trustee.  Taking  the  whole  evidence  together,  I  am  sat- 
isfied that  the  referee  not  only  had  sufficient  evidence  to  justify  his 
findings  of  fact,  but  the  preponderance  of  evidence  supports  such 
findings.  The  other  members  of  the  court  hold  that,  in  view  of 
the  testimony  of  the  plaintiff,  before  referred  to,  the  referee  should 
have  found  against  her,  notwithstanding  the  other  evidence  in  the 
case,  and  so  reverse  this  judgment,  in  which  I  cannot  concur. 

The  judgment  should  be  affirmed,  with  costs. 


(3  App.  Div.  144.) 

SHARPSTEEN  v.  LIVONIA  SALT  &  MINING  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  14,  1886.) 

buuBY  TO  Servant— A B8UMPTI0N  op  Risks. 

Plaintiff  was  injured  by  falling  through  a  hole  in  an  unfinished  plat* 
form,  placed  across  a  section  of  a  salt-mine  shaft,  near  the  bottom  of  the 
shaft.  He  had  been  working  for  defendant  for  at)out  nine  months,  in 
sinking  the  shaft,  and  adjusting  the  timber  work,  and  in  making  plat- 
forms at  Intervals,  had  daily  traveled  up  and  down  the  shaft,  and  was 
perfectly  familiar  with  the  nature  of  the  work.  The  accident  occurred 
while  he,  with  another,  was  working  on  a  platform  where  it  was  dark, 
and  after  plaintiff,  at  the  request  of  such  other,  had  blown  out  his  miner*s 
lamp,  provided  by  defendant,  and  while  the  platform  was  lighted  only  by 
a  candle  used  by  plalntifTs  companion.  Plaintiff  testified  that  he  did  not 
know  of  the  hole,  but  admitted  that,  if  he  had  placed  the  light  near  the 
floor  of  the  platform,  he  could  have  seen  the  opening.  Held,  that  plaintiff 
assumed  the  risks. 

.     Appeal  from  circuit  court,  Livingston  county. 

Action  by  Charles  J.  Sharpsteen  against  the  Livonia  Salt  &  Mining 
Company  for  damages  for  personal  injuries.     From  a  judgment  ren- 
dered on  a  verdict  for  plaintiff  for  |8,000,  and  from  an  order  denyinde 
v.88N.Y.8.no.l — 4  ^ 
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a  motion  for  a  new  trial,  made  on  the  minutes,  defendant  appeals. 
Reversed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  GREEN,  and 
WARD,  JJ. 

W.  B.  Putney,  for  appellant. 
Lewis  H.  Jack,  for  respondent. 

WARD,  J.  The  defendant,  the  Livonia  Salt  &  Mining  Company, 
was  engaged  in  sinking  a  shaft  to  the  salt  deposit  in  the  town  of 
Livonia,  in  Livingston  county,  for  the  purpose  of  mining  salt  in  the 
summer  and  spring  of  1891.  The  shaft  was  sunk  mainly  through 
the  solid  rock,  which  was  removed  by  blasting  into  fragments,  and 
being  hoisted  and  carried  away.  Then  the  usual  timbers  were  put 
in.  The  dimension  of  the  shaft  inside  of  the  timber  was  10  by  20 
feet,  the  longest  dimension  running  north  and  south.  On  the  9th 
of  July,  1891,  on  the  day  the  plaintiff  was  injured,  the  shaft  had  been 
sunk  to  the  depth  of  525  feet.  In  timbering  it,  the  shaft  was  divided 
into  three  divisions,  each  being  6  by  10  feet,  the  longest  dimension 
extending  east  and  west.  These  divisions  were  planned  to  extend 
from  the  top  to  the  bottom  of  the  shaft,  and  were  separated  by  tim- 
bers put  through  ^ast  .and  west,  about  8  or  10  inches  apart.  The 
boards  placed  on  the  outside  of  the  shaft  against  the  rock  were 
called  "lagging"  by  the  witnesses.  The  middle  apartment  or  division 
of  the  shaft  was  used  for  a  hoistway,  and  generally  a  bucket  was 
used  in  which  the  fragments  of  rock  were  hoisted,  and  by  means  of 
whieh  lumber  and  timbers  were  let  down  into  the  mine.  Laborers 
were  also  lowered  and  raised  in  this  bucket.  The  northern  division 
was  used  for  a  ladder  way  and  air  chamber.  At  intervals  of  about 
16  feet  down  this  northern  division,  platforms  were  built,  in  the 
southwest  corner  of  which  a  space  20  by  24  inches  was  left  open,  for 
the  ladder  way;  the  ladder  itself  being  set  on  the  platform,  with  the 
bottom  about  2  feet  out  from  the  west  wall,  and  the  top  leaning 
against  the  west  wall.  Each  succeeding  ladder  was  placed  in  the  same 
manner  on  the  next  platform,  so  that,  in  going  down,  a  person,  hav- 
ing come  to  the  foot  of  one  ladder,  would  step  right  around  onto  the 
top  rung  of  the  next  ladder,  which  set  back  of  the  foot  of  the  ladder 
alK)ve.  Four  feet  of  the  east  end  of  the  northerly  division  was  used 
as  an  air  shaft,  an  aperture  being  left  therefor,  which  was  sheathed 
up  after  the  platform  was  laid.  The  sheathing  of  the  air  chamber 
was  the  very  last  thing  to  be  done  in  connection  with  the  completion 
of  the  northerly  division.  The  sinking  of  the  shaft  being  through 
rock,  considerable  space  had  to  be  left  below  the  permanent  timbering 
for  the  drilling  and  blasting.  A  heavy  double  platform  across  the 
whole  shaft  was  built,  about  25  feet  above  the  bottom  of  the  shaft, 
to  protect  it  from  blasts,  etc.,  to  the  permanent  shafting  above;  and 
this  double  platform  was  removed,  and  placed  lower  down,  from  time 
to  time,  as  the  work  progressed.  When  such  lowering  of  the  double 
platform  was  made,  the  platforms  for  the  ladders  were  built  down  to' 
within  a  proper  distance  up.  The  construction  of  the  lower  part 
of  the  timbering  of  the  shaft,  including  platforms,  was>  always  in 
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more  or  less  of  a  dangerous  condition.  The  plaintiflE  had  been  em- 
ploj'ed  by  the  defendant  in  October,  1890,  the  shaft  being  then  about 
35  feet  down;  and  the  plaintiff  had  been  working  on  the  shaft  con- 
tinuously till  the  9th  day  of  July,  1891,  as  digger,  helper  on  the  drill, 
and  working  on  the  timbering.  Every  day  that  he  worked,  he  had 
been  going  up  and  down  the  shaft.  At  intervals,  the  work  of  blast- 
ing rock  in  the  bottom  of  the  shaft  was  suspended,  in  order  that  the 
timbering  might  be  brought  down,  as  the  blasting  and  putting  in  the 
timbering  near  the  bottom  of  the  shaft  could  not  go  on  at  the  same 
time.  On  the  morning  of  July  9th,  the  drill  gang  was  laid  off,  which 
included  the  plaintiff.  The  plaintiff,  one  Robinson,  and  two  others  of 
the  employes  upon  this  work  were  waiting  to  be  put  to  work,  and  Rob- 
inson, the  shift  boss,  or  boss  of  the  work  for  the  defendant,  took  along 
one  Callicott  and  the  plaintiff  to  work  on  the  timbering.  The  plain- 
tiff had  a  miner's  lamp  in  his  hat,  and  the  others  had  lamps  and 
candles.  Candles  were  kept  by  the  defendant  in  the  head  house 
right  over  the  shaft,  and  the  employes  took  them  as  they  needed 
them  to  use.  The  plaintiff,  with  Robinson  and  Callicott,  went  to  the 
bottom  of  the  shaft  in  the  bucket,  to  make  an  inspection,  and  then 
commenced  to  shift  the  double  platform,  which  was  taken  out,  and 
put  in  again  lower  down,  about  25  feet  above  the  bottom  of  the  shaft. 
The  plaintiff  and  Callicott  then  built  a  ladder  platform  about  5  feet 
above  the  double  platform,  and  then  went  up  to  plank  the  platform 
about  15  feet  above  the  one  they  had  just  made.  It  was  while  at 
work  on  this  platform  that  the  plaintiff  met  with  the  accident.  The 
timbers  at  that  point,  separating  the  northerly  and  middle  divisions, 
had  been  put  in  place.  The  platform  had  not  been  completed.  The 
sheathing  of  the  air  chamber  had  been  made  down  the  shaft  only  a 
poi-tion  of  the  way,  and  had  not  been  built  down  to  this  platform,  so 
that  the  hole  for  the  air  chamber  at  the  point  of  the  accident  was  left 
open.  There  was  a  bell  used  in  connection  with  the  work.  Robin- 
son, the  foreman,  told  the  plaintiff  to  get  out  of  the  bucket,  and  ring 
the  bell  for  them  .(Robinson  and  others),  while  the  others  fixed  some- 
thing below.  Callicott  was  at  work  on  the  platform,  where  the 
plaintiff  was  operating  the  bell  wire  at  the  manhole  in  the  ladder 
way.  Callicott  told  the  plaintiff  to  step  out  of  the  way,  while  he  did 
some  work  where  the  plaintiff  was  standing.  Plaintiff  stepped 
around  Callicott,  and  fell  into  the  hole,  and  was  severely  injured. 
The  plaintiff  testified  that  he  did  not  know  that  the  hole  was  there, 
and  no  one  had  informed  him  of  that  fact.  He  blew  out  the  miner's 
lamp  that  he  held,  at  Callicott's  request,  as  Callicott  said  the  smoke 
bothered  him  at  his  work.  The  place  was  very  dark.  Callicott  had 
a  candle  burning,  which  created  but  little  light  upon  the  floor.  The 
plaintiff  admitted  that,  had  he  got  down  with  the  light  near  the 
flooring  of  the  platform,  he  could  have  discovered  the  hole.  This 
be  did  not  do,  although  he  saw  Callicott  moving  around  the  platform 
on  his  hands  and  knees. 

Although  the  plaintiff  testified  that  he  did  not  know  the  hole  into 
which  he  fell  was  there  at  the  time  of  the  accident,  we  have  reached 
the  conclusion,  from  the  whole  evidence  in  the  case,  that,  from  plain- 
tiff's knowledge  of  the  situation,  he  must  have  known,^r^^iJ  Jie  did  not[g 
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know,  Tery  slight  inspection  of  the  place  would  have  discovered  to 
him,  the  dangerous  situation  he  was  in.  It  was  evident  that  he  did 
know,  but,  in  a  moment  of  haste  and  forgetfulness,  he  neglected  the 
precautions  he  should  have  used  for  hi^  safety.  The  case  is  a  very 
distressing  one.  The  plaintiff  is  a  physical  wreck,  and  incapable  of 
earning  a  livelihood;  and,  if  this  recovery  could  be  justified  upon  any 
legal  principle,  we  should  sustain  it. 

The  plaintiff  seeks  to  fix  the  responsibility  upon  the  defendant  by 
invoking  the  familiar  principle  that  it  is  the  duty  of  the  master  to  fur- 
nish a  safe  place  for  his  servants  to  work,  or,  at  least,  to  use  reason- 
able care  to  that  end,  and  in  case  of  a  hidden  danger,  or  one  of  which 
the  servant  is  not  advised,  and  cannot  be  without  experience  of  the 
situation,  it  is  the  duty  of  the  master  to  give  the  servant  warning  of 
such  danger.  Neither  of  these  principle^  applies  to  this  case.  The 
work  in  which  the  plaintiff  was  engaged  was  evidently  hazardous. 
The  place  where  he  was  working  was  in  process  of  creation  or  con- 
struction. It  was  incomplete  at  the  time  of  the  accident.  The  plain- 
tiff had  full  knowledge  of  the  conditions  surrounding  him,  and  of  the 
dangers  attending  his  employment,  and  was  called  upon  to  exercise 
the  care  commensurate  with  his  situation,  and  accepted  by  his  em- 
ployment at  such  a  place  the  risks  of  the  situation.  The  shaft  was 
deep  and  dark.  The  platform  that  had  been  constructed  was  nar- 
row, and  a  step  in  the  darkness  would  precipitate  the  workmen  into 
the  abyss  below.  To  protect  the  servant,  the  master  had  provided 
him  with  a  lamp  and  with  candles  ready  at  hand,  where  he  could 
explore  the  mine,  and  become  aware  of  any  obscure  danger.  The 
master  does  not  insure  the  safety  of  the  servant.  His  contract*with 
his  servants  is  for  a  reasonable  care  of  them  under  all  the  conditions 
surrounding  the  employment.  It  seems  unnecessary  to  cite  cases  to 
sustain  this  view,  but  reference  may  be  made  to  Kennedy  v.  Railway 
Co.,  145  N.  Y.  288,  39  N.  E.  956;  Donnelly  v.  Brown,  43  Hun,  470; 
Kaare  v.  Iron  Co.,  139  N.  Y.  369,  34  N.  E.  901. 

The  judgment  and  order  should  be  reversed,  with  costs  to  abide 
event     All  concur. 


(16  Miac.  Rep.  390.)  _ 

GETZLER  et  al.  v.  BOEHM  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    March  23,  1896.) 

Real- Estate  Agents— Right  to  Commibsiokb. 

In  an  action  for  commissions,  it  appeared  that  the  contract  required  a 
personal  introduction  of  the  purchaser  by  plaintiffs  to  defendants;  that 
plaintiffs  first  directed  the  purchaser's  attention  to  the  property;  that  they 
did  not  introduce  him  to  defendants,  or  disclose  his  name  as  their  customer; 
that  such  purchaser  dropped  the  matter  because  the  price  named  by  plain- 
tiffs was  too  high;  that  several  weeks  afterwards,  noticing  the  property 
was  vacant,  such  purchaser  looked  up  the  owners,  and  consummated  a  pur- 
chase at  25  per  cent,  less  than  the  price  offered  by  plaintiffs;  and  that  the 
defendants  did  not  know  they  were  dealing  with  plaintiffs'  customer.  Held, 
that  plaintiffs  were  not  entitled  to  recover. 

Appeal  from  Seventh  district  court. 

Action  by  Solomon  Getzler  and  others  against  I^aac  Boehm 
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and  others  to  recoTer  commissions  alleged  to  be  due  plaintiffs  for 
the  sale  of  real  estate  for  defendants.     From  a  judgment  for 
defendants,  plaintiffs  appeal.     Affirmed. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Wood,  Shaffer  &  Eisler,  for  appellants. 
Jeroloman  &  Arrowsmith,  for  respondents. 

McADAM,  J.    The  action  is  to  recover  brokerage  on  the  sale  of 
the  lease  and  contents  of  the  liquor  store  No.  63  Nassau  street,  this 
city.    In  November,  1894,  the  place  in  question  was  run  by  Joseph 
Kopetsky,  who  was  anxious  to  dispose  of  it.    He  mentioned  his 
purpose  to  David  Hoexter,  who  called  upon  the  plaintiffs,  and 
signed  in  his  own  name  an  agreement  employing  them  to  sell  the 
place  for  f  10,000  cash.     Kopetsky  did  not  pay  his  rent,  and  was 
dispossessed;   and  a  chattel  mortgage  on  the  stock  in  the  store, 
held  by  Beadlestown  &  Woerz,  was  foreclosed  about  December  9, 
1894.     The  defendant  Boehm  was  one  of  the  owners  of  the  lease, 
and  the  codefiendant  Coon  owned  the  fixtures  in  the  place.    Boehm 
was  interested  in  protecting  himself  on  the  lease,  and  Coon  in 
getting  compensation  for  his  fixtures.     The  plaintiffs  called  on 
Boehm  after  Kopetsky  had  been  dispossessed,  and  asked  him  to 
9ign  a  paper  authorizing  them  to  sell  the  place  on  commission. 
Boehm  said  he  was  not  the  sole  owner  of  the  place;  that  he  had 
only  an  interest  in  the  lease,  but  if  they  brought  a  man,  and  intro- 
duced him,  and  sold  the  place,  they  would  then  get  their  commis- 
sion;  and  he  thereupon  gave  the  plaintiffs  a  letter  to  Mr.  Coon, 
who  owned  the  fixtures.     Coon  testified  that  Mr.  Neumann,  one 
of  the  plaintiffs,  called  upon  him  with  the  letter;   that  he  (Coon) 
said  he  would  be  pleased  to  have  the  plaintiffs  dispose  of  the  prop- 
erty;   that  Neumann  wanted  to  know  the  price,  and  Coon  told 
him  it  was  |6,000,  but  he  would  be  pleased  to  get  what  offer 
Neumann  could  give;  that  Neumann  said  there  was  a  commission, 
and  Coon  replied  he  was  specific  in  all  contracts,  that  he  had  had 
dealings  in  real  estate,  and  had  it  understood  with  every  broker 
that  any  man  that  procures  a  customer  must  introduce  him,  bring 
the  party  into  his  office,  and  close  the  contract  there.     While  the 
plaintiffs  had  the  property  for  sale  under  the  Hoexter  authority 
they  advertised  it,  as  a  result  of  which  they  were  waited  upon  by 
John  E.  Bartz,  who  in  the  latter  part  of  December,  1894,  pur- 
chased the  property,  in  the  name  of  his  wife,  for  f4,500.    Bartz 
was  not  introduced  by  the  plaintiffs  to  the  defendants.     His  name 
was  not  mentioned  to  them,  nor  theirs  to  him,  until  after  the  sale 
had  been  closed.     The  lowest  price  at  which  Bartz  was  offered  the 
place  by  the  plaintiffs  was  |6,000,  and  he  said  he  dropped  the 
matter  as  the  price  was  too  high;    that  about  the  latter  part  of 
December  he  found  the  place  closed,  and  went  downstairs  into 
the  restaurant,  kept  by  a  woman  named  Fuchs,  where  he  jnet  a 
gentleman,  and  inquired  who  the  owners  of  the  saloon  and  fixtures 
were;    that  he  was  directed  to  go  to  45  Maiden  Lane,  where  he 
would  find  out  who  the  owners  were;  that  he  went  there,  aiKhsaw^T^ 
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the  defendant  Boehm;  and  that  his  interview  with  Boehm  there 
led  to  the  sale. 

While  it  is  undoubtedly  true  that  the  plaintiflfs  first  directed 
Bartz's  attention  to  the  place,  it  is  equally  true  that  they  did  not 
introduce  him  to  either  of  the  defendants,  or  even  disclose  his 
name  as  their  customer,  and  so  did  not  perform  the  condition  upon 
which  their  brokerage  was  made  to  depend.  The  only  proposed 
purchaser  whose  name  was  mentioned  to  the  defendants  by  the 
plaintiffs  was  a  Mr.  Kramer,  of  Hoboken,  who  never  presented 
himself.  The  brokers  did  not  bring  the  vendors  and  purchaser 
together,  or  cause  a  meeting  of  minds  upon  the  subject-matter  and 
terms.  The  negotiations  opened  by  the  brokers  did  not  continue 
uninterruptedly  to  a  culmination.  On  the  contrary,  Mr.  Bartz 
testified  that  he  dropped  the  matter  because  the  price  named  by 
the  brokers  was  too  high.  The  sale  was  not  consummated  until 
some  weeks  afterwards,  and  then  on  different  terms;  and  it  was 
brought  about  by  the  parties  themselves,  in  the  accidental  manner 
before  described.  That  it  was  consummated  in  good  faith  is 
proved  by  the  fact  that  the  defendants  did  not  know  they  were 
dealing  with  a  customer  of  the  plaintiffs.  In  some  respects,  the 
case  resembles  Baker  v.  Thomas,  12  Misc.  Rep.  432,  33  N.  Y.  Supp. 
G13,  in  which  a  recovery  for  brokerage  was  reversed.  There  are 
cases  holding  that  the  only  conditions  precedent  to  a  right  to 
recover  brokerage  are  the  original  discovery  of  the  purchaser,  and 
the  starting  of  the  negotiations  by  the  broker,  and  a  final  closing 
of  the  bargain  by  or  on  behalf  of  the  principal  (Stillman  v.  Mitchell, 
2  Rob.  [N.  Y.]  523);  that  the  broker  need  not  introduce  the  pur- 
chaser to  the  owner,  nor  the  owner  be  notified  that  the  buyer  is 
the  broker's  customer  (Lloyd  v.  Matthews,  51  N.  Y.  124;  Sussdorff 
V.  Schmidt,  55  N.  Y.  322;  Hanford  v.  Shapter,  4  Daly,  243;  Levy 
V.  Coogan  [Com.  PL]  9  N.  Y.  Bupp.  534).  And  these  cases  are 
controlling  where  the  negotiations  continue  uninterruptedly  to  a 
successful  conclusion,  except  when  the  parties  have,  as  in  this 
instance,  made  the  right  to  brokerage  conditional  upon  the  per- 
sonal introduction  of  the  purchaser  by  the  broker  before  a  sale 
is  -consummated.  The  plaintiffs — having,  according  to  the  find- 
ing of  the  justice,  assented  to  this  condition  precedent — cannot 
now  complain;  for  they  must  recover  according  to  the  terms  of 
their  employment,  or  not  at  all.  As  was  said  by  the  court  of 
appeals  in  Sibbald  v.  Iron  Co.,  83  N.  Y.,  at  page  383,  a  broker  "may 
have  created  impressions  which,  under  later  and  more  favorable 
circumstances,  naturally  lead  to,  and  materially  assist  in,  the  con- 
summation of  a  sale.  He  may  have  planted  the  very  seeds  from 
which  others  reap  the  harvest.  But  all  that  gives  him  no  claim. 
It  was  part  of  his  risk  that,  failing  himself, — not  successful  in 
fulfilling  his  obligation, — others  might  be  left,  to  some  extent,  to 
avail  themselves  of  the  fruits  of  his  labors." 

The  Judgment  must  be  affirmed,  with  costs.    All  concur. 


Digitized  by  VjOOQIC 


Sup.Gt.)  MANDA    r.  SULLIVAN   COUNTY    CLUB*  56 

(16  Misc.  Rep.  366.) 

MANDA  V.  SULLIVAN  COUNTY  CLUB. 

(Supreme  Court,  Appellate  Term,  First  Department    March  23,  1896.) 

Indivisible  Contkact — Performance. 

Where  a  landscape  architect  and  dealer  in  gardeners'  materials  submitted 
an  estimate  for  labor  and  materials  in  laying  out  grounds,  specifying  the 
different  items  of  labor,  trees,  vines,  grass  seed,  etc.,  giving  the  price  and 
sum  of  each  item,  and  also  recommended  three  tons  of  sheep  manure  for 
fertilizing  the  ground,  which  he  could  furnish  at  $38  per  ton,  and  his  esti- 
mate, including  the  manure,  was  accepted,  it  was  held,  that  there  was  an  in- 
divisible contract  for  the  whole  work  and  materials,  and  that  he  could  not 
sue  separately  for  the  manure  without  proof  of  the  performance  of  the 
whole  contract. 

(Syllabus  by  the  Court.) 

Appeal  from  First  district  court. 

Action  by  Albert  A.  Manda  to  recover  for  goods  sold  and  de- 
livered. From  a  judgment  in  favor  of  defendant  for  costs,  plain- 
tiff appeals.    Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Omar  Powell  (Elliott,  Powell  &  Damron),  for  appellant. 
John  Corwin  (Harris  &  Corwin),  for  respondent. 

DALY,  P.  J.  The  plaintiff,  a  landscape  architect  and  dealer  in 
materials  for  gardens,  submitted  to  the  defendant,  by  letter,  an 
estimate  for  laying  out  and  planting  the  grounds  adjoining  its 
clubhouse  "for  stock  of  the  best  quality,  for  the  purpose  of  giving 
the  best  results,"  specifying  shrubs,  foliage,  vines,  trees,  grass, 
clover  seeds,  etc.,  stating  separately  the  number  or  amount  of  each 
and  the  price  of  each,  with  the  sum  for  each  item, — ^the  total  being 
f439;  adding:  "I  would  strongly  recommend  two  to  three  tons 
of  pnre  sheep  manure  for  fertilizing  the  ground,  which  is  very 
poor.  This  I  could  furnish  at  |38  per  ton."  He  also  added  an 
estimate  of  the  probable  expense  and  outlay  for  the  services  of 
himself  and  a  foreman  to  execute  the  work,  for  labor,  hire  of 
horses  and  carts,  freight  to  the  nearest  depot  and  carting  from  the 
depot,  stating  a  sum  separately  for  each  item;  the  total  boing 
|460.  The  defendant,  by  letter,  accepted  the  estimate  "for  laying 
out  and  planting  club  grounds"  at  the  sums  named,  {^39.20  and 
{460,  with  the  addition,  "Three  tons  of  pure  sheep  manure,  at  |38 
per  ton,  delivered  at  the  club  grounds,  |114,"  and  summing  up  the 
whole  at  |1,013.20.  By  the  terms  of  the  acceptance  as  well  as  of 
the  offer  it  would  appear  that  the  parties  contemplated  one  con- 
tract for  the  whole  work  and  materials.  They  had  in  view  a 
single  engagement,  which  was  the  laying  out  and  planting  of  the 
club  grounds;  and  every  item  of  the  contract  had  reference  to  that 
work.  It  was,  therefore,  not  permissible  for  the  plaintiff  to  split 
the  contract  into  several  demands,  and  sue  upon  any  item  sepa- 
rately; nor,  in  case  of  so  doing,  to  recover  for  any  item  without 
proof  of  performance  of  the  whole  contract.  This  was  never- 
theless attempted  in  this  action,  which  was  brought  to  recover 
for  the  three  tons  of  sheep  manure;   the  plaintiff  claiming-4hat  itj 
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was  a  separate  contract  for  a  sale  and  delivery  of  that  article. 
As  well  might  he  claim  for  the  sepaiate  items  "300  shrubs  and 
serai-trees  at  .35,  |105";  or,  the- "100  foliage  shrubs  at  .35,  |35''; 
or  the  "200  hardy  vines,  trailing  and  rock  plants,  at  .20,  |40V;  or 
the  "12  bushels  of  grass  and  clover  seeds,  |3.50,  |42," — which  were 
thus  separately  specified  in  the  estimate,  on  the  ground  of  separate 
contracts  for  the  sale  and  delivery  of  each  .of  these  articles.  It 
appears  that  the  sheep  manure  was  to  be  spread  over  the  ground, 
and  was  recommended  by  the  plaintiff  as  a  benefit  to  the  whole 
place,  he  testifying  that  he  thought  it  would  cause  the  trees  and 
grass  to  grow  better.  It  was,  therefore,  evidently  intended  to  be 
used  in  connection  with  the  whole  work,  and  to  be  of  advantage 
to  it,  and  to  be  used  by  the  plaintiff  upon  it.  It  is  contended  that 
there  was  a  separate  contract  for  the  sale  and  delivery  of  manure, 
because  the  defendant's  letter  specified  that  it  was  "to  be  delivered 
at  the  club  grounds";  but  this  was  manifestly  a  condition  intended 
to  exclude  an  extra  charge  for  freight  and  cartage,  such  as  was 
added  to  the  cost  of  the  other  items,  but  does  not  indicate,  with 
respect  to  this  item,  an  intention  to  make  a  separate  contract  for 
a  sale  and  delivery.  As  it  is  apparent  from  the  testimony  that 
the  manure  was  to  be  used  in  the  work  by  the  plaintiff,  it  is  hardly 
conceivable  that  the  parties  intended  it  to  be  the  subject  of  a 
contract  independent  of  that  which  they  made  for  the  whole  work. 

The  above  considerations  dispose  also  of  the  suggestion  that  it 
must  be  deemed  the  subject  of  a  separate  contract,  for  the  reason 
that  it  could  not  be  the  subject  of  a  mechanic's  lien,  like  the 
other  items,  because  it  was  not  to  be  used  in  the  work.  The  testi- 
mony of  the  plaintiff  was:  "Q.  You  thought  the  trees  and  grass 
would  grow  better  if  you  had  sheep  manure  on  it?  A.  Yes,  sir." 
This  indicates  clearly  that  plaintiff  was  to  use  the  manure  in  his 
work  under  the  contract,  and  that  it  was,  therefore,  but  one  of  the 
many  items  of  material  to  be  furnished  in  the  work.  As  it  was 
not  a  mere  purchase  and  sale  of  goods  to  be  delivered,  the  au- 
thorities cited,  showing  in  what  cases  such  sales  are  held  to  be 
separable,  are  wot  in  point.  The  plaintiff  was  bound  to  sue  upon 
the^whole  contract,  and,  of  course,  to  prove  performance  under  it, 
before  he  would  be  entitled  to  recover;  and,  as  he  did  not  do  so, 
the  judgment  against  him  must  be  affirmed. 

Judgment  affirmed,  with  costs  and  disbursements.    All  concur. 


(IG  Misc.  Rep.  379.) 

KAUFFMAN  v.  KLANG  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    March  23,  1896.) 

1.  Pledge— Rights  of  Pledgee. 

A  pledgee  of  personal  property  is  not  a  purchaser  or  mortgagee  in  good 
faith,  witliln  the  meaning  of  Laws  1884,  c.  315,  providing  that  conditional 
sale  agreements,  unless  hied,  are  void  as  against  subsequent  purchasers 
and  mortgagees  In  good  faith. 

2.  Same— Title  of  Pledgee. 

The  pledgee  of  personal  property  must  rely  upon  the  pledgor's  warranty 
of  title,  and  in  the  case  of  an  unauthorized  pledge  by  one  having  no  title 
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the  pledgee  has  his  remedy  only  against  the  pledgor,  and  not  against  the 
owner. 

3.  Appeal— Review— Objection  not  Raised  Below. 

In  replevin  the  defendant  cannot,  on  appeal,  take  advantage  of  the  fact 
that  no  demand  was  proved,  unless  the  objection  was  made  in  the  trial 
court 

Appeal  fi-om  Seventh  district  court. 

Replevin  brought  by  Mary  A.  Kauffman  against  Michael  Klang 
and  H.  &  S.  Freund  to  recover  a  watch.  Judgment  for  plaintiff, 
and  defendants  appealed.     Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

William  N.  Loew,  for  appellants. 
Saul  Bernstein,  for  respondent. 

McADAM,  J.  The  action  was  in  replevin  to  recover  possession 
of  a  watch  and  chain,  the  property  of  the  plaintiff,  wrongfully  de- 
taified  from  her  by  the  defendants  under  the  following  circum- 
stances: On  March  15,  1895,  the  defendant  Klang  obtained  pos- 
session of  the  property  from  the  plaintiff,  under  an  agreement  in 
writing,  signed  by  him,  whereby  he  certified  that  he  had  rented 
and  leased  from  the  plaintiff  the  property  in  question,  for  which 
he  agreed  to  pay  |96,  as  follows:  |20  on  delivery,  and  the  further 
sum  of  {2  on  each  and  every  Thursday  of  every  week  thereafter 
until  said  sum  of  {96  was  fully  paid,  when  the  plaintiff  should 
deliver  to  him  a  bill  of  sale  of  the  property  without  further  con- 
sideration. Klang  agreed  to  safely  keep  in  his  possession  the  said 
property,  in  trust  for  the  plaintiff;  and  it  was  understot)d  that  title 
thereto  should  not  pass  until  all  of  the  payments  were  fully  made. 
It  was  further  provided  that,  in  case  of  default  in  any  one  or  more 
of  the  payments,  Klang  should  surrender  the  property  to  the  plain- 
tiff in  good  condition,  and  permit  her  to  keep  and  retain  all  moneys 
theretofore  paid  thereon.  It  was  also  agreed  that,  before  obtain- 
ing a  bill  of  sale  of  the  property,  Klang  should  not  deliver  it  to  any 
person  without  first  receiving  in  writing  the  consent  of  the  owner. 
Klang  paid  the  f^O  mentioned  in  the  agreement,  and  on  the  fol- 
lowing day  pledged  the  property  with  his  codefendants,  H.  &  S. 
Freund,  pawnbrokers,  obtaining  thereon  the  sum  of  |40.  The  ac- 
tion was  commenced  May  7,  1895,  and  was  tried  on  a  stipulation 
by  which  the  facts  hereinbefore  stated  were  admitted.  It  was 
also  agreed  that  Klang  violated  the  conditions  of  the  agreement  by 
pledging  the  property,  and  that  H.  &  S.  Freund  did  not  know,  at 
the  time  they  advanced  the  ?40,  of  the  existence  of  the  agreement 
before  referred  to. 

It  is  urged  on  behalf  of  the  appellants  Freund  that  the  agreement 
by  which  Klang  obtained  possession  of  the  property  constituted  a 
conditional  sale,  and,  as  no  copy  thereof  had  been  filed  as  required 
j>y  chapter  315  of  the  Laws  of  1884,  and  the  acts  amendatory  there- 
of, the  same  is  not  operative  as  to  them.  The  statute  provides 
that  conditional  sale  agreements,  unless  filed,  shall  be  void  as 
against  subsequent  "purchasers  or  mortgagees"  in  good  faith;  and 
it  is  clear  that  pledgees  are  neither.    La  Fetra  v.  Glover,  10  Misc. 
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Rep.  70,  31  N.  Y.  Supp.  150;  Dental  Co.  v.  Webb  (Com.  PI.)  16 
N.  Y.  Supp.  932.  So  that  there  is  nothing  in  the  act  relied  upon 
that  has  any  relerancy  to  this  case.  Klang  had  no  title  whatever, 
and  could  not,  therefore,  pledge  the  property;  and  the  fact  that 
his  codefendants  in  good  faith  advanced  $40  upon  it  gives  them 
no  greater  right  than  the  pledgor  himself  had.  He  had  a  mere 
naked  possession.  This  has  never  been  held  to  confer  a  power  of 
disposition,  and  an  unauthorized  pledge  to  one  having  no  notice 
that  another  is  the  true  owner  vests  no  title  in  the  pledgee.  La 
Fetra  v.  Glover,  supra;  Smith  v.  Clews,  114  N.  Y.  190,  21  N.  E.  160; 
Heilbronn  v.  McAleenan  (Sup.)  1  N.  Y.  Supp.  875;  Anderson  v. 
McAleenan  (Com.  PI.)  8  N.  Y.  Supp.  483.  The  plaintiff  did  not 
furnish  the  defendant  with  any  indicia  of  title,  and  she  is  in  no 
manner  estopped  from  asserting  her  rights.  The  pledgee  must 
necessarily  rely  upon  the  pledgor's  warranty  of  title,  and,  if  title 
prove  defective,  his  remedy  is  against  the  pledgor. 

Appellants  contend  that  no  demand  has  been  proved.  Assum- 
ing a  demand  to  have  been  necessary,  it  was  waived  by  the  failure 
of  the  defendants  to  move  at  the  trial  for  a  dismissal  of  the  com- 
plaint upon  that  ground.  A  defect  in  the  plaintiff's  case  should 
be  pointed  out  so  that  he  may  supply  it  if  he  can.  Gerding  v. 
Haskin,  141  N.  Y.,  at  page  520,  36  N.  E.  601;  Booth  v.  Bunco,  31 
N.  Y.  246;  Binsse  v.  Wood,  37  N.  Y.  526;  Thayer  v.  Marsh,  75  K 
Y.  340;  Sterrett  v.  Bank,  122  N.  Y.  659,  25  N.  E.  913;  Quinlan  v. 
Welch,  141  N.  Y.  158,  36  N.  E.  12.  The  objection  would  probably 
have  been  obviated  if  it  had  been  made  in  time. 

The  judgment  must  be  affirmed,  with  costs.     All  concur. 


(16  Misc.  Rep.  347.) 

CURTIN  V.  WESTP:RN  union  TEL.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    March  23,  1896.) 

Telegkafh  Compakies  —  Contract  Limiting  Liability  —  Assent  op  Sbkdbr 
OP  Message— Delay  in  Transmitting  Message—Damages. 

A  telegraph  company  may  limit  its  liability  for  delay  in  the  delivery  of 
a  message  caused  by  the  negligence  of  its  servants;  and  a  stipulation  to 
that  effect  printed  on  the  blanks  furnished  by  the  company  constitutes  a 
contract  which  binds  the  sender  and  the  person  to  whom  the  message  is 
produced,  if  the  assent  of  the  sender  to  such  stipulation  can  be  presumed. 
In  this  case  the  conceded  facts  were  that  the  sender,  on  the  day  of  his 
brother's  death,  went  to  the  telegraph  office  in  St.  Louis,  and  wrote  on  the 
blank  he  procured  there  the  following  message  to  his  sister  in  New  York: 
"Con  is  dead.  Can  you  come?"  that  he  did  not  read  the  printed  matter  on 
the  face  or  back  of  the  message,  and  was  ignorant  of  the  contents  of  such 
printed  matter,  or  that  the  message  was  to  be  transmitted  subject  to  the 
terms  contained  in  the  printed  matter;  that  nothing  was  said  to  him  about 
it,  and  his  attention  was  not  caUed  to  it.  It  w^as  held  to  be  a  question 
whether  the  stipulations  contained  in  the  printed  matter  were  assented  to. 
and  a  finding  that  they  were  not  will  not  be  disturbed;  that  the  admitteo 
facts  seem  to  leave  no  room  for  Inferring  assent.  The  delivery  of  the  mes- 
sage having  been  delayed  for  four  days,  and  the  deceased  having  been 
meanwhile  buried,  his  sister,  who  was  expecting  news  of  him,  in  order  to 
go  to  St.  Louis,  if  he  died,  and  remove  his  body  to  New  Yotk,  fell  Ul  in 
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consequence  of  the  delay.    She  was  held  entitled  to  recover  damages  for  her 
Illness,  and  a  verdict  of  $125  was  sustained. 
(Syllabus  by  the  Court) 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Maggie  Curtin  against  the  Western  Union  Telegraph 
Company  to  recover  damages  for  delay  in  transmitting  a  tele- 
graphic message.  From  a  judgment  of  the  general  term  of  the 
city  court  of  New  York  (36  N.  Y.  Supp.  1111)  reversing  a  judgment 
for  plaintiff,  the  latter  appeals.    Reversed. 

Appeal  by  the  plaintiff  from  an  order  ot  the  general  term  reversing  a  judg- 
ment in  her  favor  rendered  by  the  trial  Judge  without  a  Jury,  and  ordering 
a  new  trial.  The  action  was  brought  to  recover  damages  for  the  nondeliv- 
ery of  a  telegraphic  message  received  by  the  defendant,  in  St.  Louis,  from 
Henry  Curtin,  and  addressed  to  his  sister,  the  plaintiff,  in  New  Yoric,  advis- 
ing her  of  the  death  of  their  brother,  and  wa«i  in  these  words:  ''St.  Louis, 
Mo.,  July  12,  '92.  To  Maggie  A.  Curtin,  12  Hubert  St.,  New  York:  Con 
died  this  morning.  Can  you  come?  H.  C."  It  was  not  delivered  to  plain- 
tiff until  four  days  afterwards.-nJuly  16,  1892.  The  message  was  written 
by  Henry  Curtin  on  a  blank  form  of  the  defendant  company,  which  he  got 
at  its  office.  On  the  form,  Immediately  over  the  space  for  the  message, 
was  printed,  "Send  the  following  message  subject  to  the  terms  on  the  back 
hereof,  which  are  hereby  agreed  to;"  and  at  the  foot  of  the  blank  space 
were  the  words,  "Read  the  notice  and  agreement  on  the  back."  On  the 
back  of  the  message  was  printed:  "All  messages  taken  by  this  company  are 
subject  to  the  following  terms:  To  guard  against  mistakes  or  delays,  the 
sender  of  a  message  should  order  it  repeated;  that  Is,  telegraph  back  to  the 
originating  office  for  comparison.  For  this  one-half  the  regular  rate  Is  char- 
ged In  addition.  It  Is  agreed  between  the  sender  of  the  following  message 
and  this  company  that  said  company  shall  not  be  liable  for  mistakes  or 
delays  in  the  transmission  or  delivery,  or  for  nondelivery,  of  any  unrepeated 
message,  beyond  the  amount  received  for  sending  the  same."  The  action 
was  tried  by  the  court  without  a  jury,  upon  agreed  statement  of  facts;  and 
Judgment  was  rendered  In  favor  of  the  plaintiff  for  damages,  $125,  besides 
costs. 

Argued  before  DALY,  P.  J.,  and  ^IcADAM  and  BISCHOFF,  JJ. 
Lyman  W.  Redington,  for  appellant. 
Bush  Taggart,  for  respondent. 

DALY,  P.  J.  A  telegraph  company  incorporated  under  the 
€reneral  Statutes  of  this  state  may,  by  contract,  limit  its  liability 
for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for  the 
nondelivery  of  messages,  caused  by  the  negligence  of  its  servants, 
if  the  negligence  be  not  gross.  Pearsall  v.  Telegraph  Co.,  124  N. 
Y.  266,  267,  26  N.  E.  534.  The  stipulation  for  exemption  from 
liability  contained  in  the  printed  blank  of  the  company,  upon 
which  the  sender  writes  his  message,  constitutes  a  contract  which 
binds  him  and  the  person  to  whom  the  message  is  addressed,  if 
the  assent  of  the  sender  to  such  stipulation  can  be  presumed. 
Thus,  where  blanks  have  been  for  some  time  in  the  possession  of 
the  sender,  he  being  the  president  of  a  bank,  and  haying  had 
abundant  opportunity  to  read  them,  he  was  presumed  to  have 
understood  their  contents,  and  was  held  estopped  from  denying  the 
agreement  printed  upon  the  blank  on  which  he  wrote  his  message. 
Breese  v.  Telegraph  Co.,  48  N.  Y.  132.  But  in  that  case  it  waa 
said  he  would  not  be  estopped  if  the  blank  had  been  deliv^ed  tor 
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him  at  the  time  he  wrote  the  message  upon  it,  and  he  had  no 
opportunity  to  read  it,  and,  to  the  knowledge  of  the  telegraph 
operator,  had  not  read  it.  In  such  case  there  would  be  no  room 
for  the  application  of  the  doctrine  of  estoppel,  and  no  reason  for 
indulging  in  presumptions.  In  another  case,  where  the  sender 
of  the  telegram  was  shown  to  be  familiar  with  the  blanks  of  the 
company,  and  had  used  them  extensively  for  several  years,  and 
had  read  the  words  at  the  bottom  of  them,  "Read  the  notice  and 
agreement  at  the  top,"  it  was  held,  for  that  reason,  although  he  may 
not  have  known  what  the  precise  terms  of  the  stipulation  con- 
tained in  the  blank  were,  yet,  as  he  knew  that  some  stipulations 
were  therein  contained,  he  must  be  held,  by  the  use  of  the  blank, 
and  its  delivery  to  the  defendant,  to  have  assented  to  them.  Kiley 
V.  Telegraph  Co.,  109  N.  Y.  236,  16  N.  E.  75.  In  the  present  case, 
according  to  the  agreed  facts,  the  sender  of  the  message,  on  the 
day  of  his  brother's  death,  went  to  one  of  the  offices  of  the  defend- 
ant company  in  the  city  of  St.  Louis,  and,  taking  a  blank  of  the 
defendant,  wrote  thereon  the  message  in  question,  to  his  sister, 
and  paid  for  it,  but  did  not  read  the  printed  matter  upon  the  face 
or  the  back  of  the  message,  and  was  ignorant  of  the  contents  of 
such  printed  matter,  and  that  the  message  was  to  be  transmitted 
subject  to  the  terms  contained  in  the  matter;  and  nothing  was 
said  to  him  about  it,  nor  was  his  attention  called  to  it,  by  the  de- 
fendant's agent.  Upon  these  facts,  if  there  were  a  question  wheth- 
er the  sender  agreed  to  the  stipulations  of  the  printed  blank,  there 
were  no  such  circumstances  as  were  held  in  the  cases  cited  to 
warrant  the  inference  that  the  stipulations  were  accepted  or  as- 
sented to.  The  facts  agreed  on  would  seem  to  leave  no  room  for 
such  an  inference  in  this  case.  The  decision  of  the  trial  judge  in 
the  plaintiff's  favor  necessarily  found  that  there  was  no  assent  to 
these  stipulations,  and  his  decision  upon  the  facts  ought  not  to  be 
disturbed.  In  the  case  of  a  message  delivered  unconditionally, 
the  mere  fact  that  it  was  not  promptly  delivered  makes  out  a 
prima  facie  case  of  negligence.  Baldwin  v.  Telegraph  Co.,  45  N. 
Y,  744;  Pearsall  v.  Telegraph  Co.,  above.  In  this  case  the  mes- 
sage was  received  by  the  company  in  New  York  on  the  day  of  its 
receipt  in  St.  Louis, — July  12th, — but  was  not  delivered  to  the 
plaintiff,  in  New  York,  until  four  days  thereafter.  THiis  was  not  a 
prompt  delivery,  and  no  excuse  for  the  delay  was  offered.  The 
plaintiff  was  therefore  entitled  to  recover  the  damages  directly 
resulting  from  the  defendant's  negligence. 

The  plaintiff  was  expecting  to  receive  news  of  her  brother  Con, 
or  Cornelius,  who  was  ill  in  St.  Louis.  She  had  been  in  St.  Louis 
in  the  month  of  July,  prior  to  the  12th,  and,  when  she  left  for  New 
York,  requested  her  brother  Henry  to  telegraph  her  if  Cornelius 
should  grow  worse  or  die,  as  she  desired  to  remove  his  body  to 
New  York  for  burial.  She  did  not  receive  news  of  her  brother's 
death  until  after  he  was  dead  and  buriod,  owing  to  the  delay  in 
the  delivery  of  the  message.  It  was  agreed  in  the  facts  submitted 
to  the  court  that  the  plaintiff  became  sick  in  consequence  of  learn- 
ing of  the  death  and  burial  of  her  brother,  and  because  she  was 
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not  able  to  be  present  at  his  death  and  burial,  and  that  she  ex- 
pended |20  for  medical  services,  and  |5  for  medicine,  in  her  sick- 
ness. The  trial  judge  allowed  |125, — not  an  unreasonable  allow- 
ance for  her  illness;  and,  as  the  findings  do  not  show  any  par- 
ticular sum  allowed  for  any  particular  item  of  damage,  there  is 
no  specific  finding  disclosing  error.  Gollender  v.  Phelan,  79  N. 
Y.  366. .  The  defendant  is  liable  for  such  damages  as  were  fairly 
to  be  anticipated  by  the  parties  as  resulting  from  the  delay.  Bald- 
win V.  Telegraph  Co.,  45  N.  Y.  744;  Telegi-aph  Co.  v.  Hall,  124  U. 
S.  444,  8  Sup.  Ct  577;  Primrose  v.  Telegraph  Co.,  154  U.  S.  1,  14 
Sup.  Ct.  1098.  The  damages  allowed  for  in  this  case  may  be 
reasonably  deemed  to  have  been  within  the  contemplation  of  the 
parties,  because  the  message  suggested  the  importance  of  the 
communication  to  the  plaintiff,  and  the  probable  effect  upon  her 
feelings  of  delay  in  its  delivery.  Delay  in  the  transmission  of  a 
telegraphic  communication  of  death  may  be  productive  of  an  in- 
jury to  the  feelings,  for  which  damages  may  be  awarded.  Shear 
&  R.  Neg.  §  756.  It  is  urged  by  defendant  that  it  could  not  be  in- 
ferred that  illness  might  result  to  plaintiff  by  failure  to  deliver 
a  message  to  her,  "Con  died  this  morning.  Can  you  come?'^ 
Where  the  delayed  dispatch  was,  "Dell  is  worse.  Come  at  once. 
Sister  Annie,''  the  federal  court  allowed  damages.  Beasley  v. 
Telegraph  Co.,  39  Fed.  182.  In  this  case,  although  the  relation- 
ship of  the  sender  to  the  person  addressed  is  not  so  clearly  to  be 
inferred  as  it  might  be  in  the  above  dispatch  signed  "Sister  Annie," 
yet  there  is  as  much  reason  in  the  one  case  as  in  the  other  for 
assuming  that  the  message  announced  the  death  of  a  relative  or 
intimate  friend.  "Con  died  this  morning.  Can  you  come?"  indi- 
cates as  strong  a  personal  interest  as  "Dell  is  worse.  Come  at 
once."  The  signature  "H.  C."  indicates  familiarity  and  intimacy, 
and  the  identity  of  the  initial  of  the  last  name  of  the  sender  and  the 
person  addressed  is  a  circumstance  from  which  relationship  might 
be  inferred. 

The  order  for  a  new  trial  should  be  reversed,  and  the  judgment 
of  the  trial  term  affirmed  with  costs  of  appjeal  in  the  city  court 
and  in  this  court.    All  concur. 


(16  Misc.  Rep.  34a) 

MOYNIHAN  V.  McKEON  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    March  23»  1896.) 

1.  Nbootiablb  Instruments— Accommodation  Indorsbr— Right  to  Recoybs 
FROM  Maksb. 

One  who  indorses  a  negotiable  promissory  note  at  the  request  and  for  the 
accommodation  of  the  payee,  and  is  compelled  to  take  it  up  at  maturity 
from  a  bona  fide  holder,  may  maintain  an  action  upon  it,  against  the  ac- 
commodation maker,  although  he  knew,  when  he  indorsed  it,  that  it  was 
made  without  consideration,  and  for  the  accommodation  of  the  payee;  hi& 
payment  of  the  note  placing  him  in  the  same  position  towards  the  maker 
as  if  he  had  originally  advanced  the  money  to  the  payee  for  whose  accom- 
modatloA  the  note  was  made.  r^^^r^T^ 
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2.  Saice. 

The  presumption  is  that  one  who  indorses  a  note  indorses  on  faith  of  the 
maimer,  but  such  presumption  may  be  rebutted  by  showing  that  the  note 
was  made  for  his  accommodation,  as  well  as  that  of  the  payee. 

8.  Same — Evidence. 

Defendant  made  his  promissory  note  to  the  order  of  a  third  party  to  en- 
able him  to  pay  a  bill  for  lumber  then  due.  The  creditor  required  the  In- 
dorsement of  the  plaintiff  who  had  guarantied  the  bill.  PlaintifT  indorsed 
and  had  to  pay  the  note  at  maturity,  receiving  it  from  the  holder.  Held, 
that  plaintiff's  knowledge  that  the  note  was  to  be  used  to  pay  the  bill  he 
had  guarantied,  and  that  it  had  been  made  for  that  purpose,  by  defendant, 
without  consideraticn,  were  circumstances  to  be  considered  in  determining 
whether  he  indorsed  on  the  faith  of  the  maker,  or* whether  he  understood 
that  the  note  was  made  for  his  accommodation  as  well  as  that  of  the 
payee;  but  the  mere  fact  that  he  knew  that  the  maker  received  no  con- 
sideration would  not  affect  bis  right  to  recover  if  he  indorsed  in  reliance 
upon  the  maker. 

(Syllabus  by  the  Court.) 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Daniel  C.  Moynihan  against  Matthew  J.  McKeon  and 
John  F.  Smith.  From  a  judgment  of  the  general  term  of  the  city 
court  of  New  York  aflflrming  a  judgment  on  a  verdict  for  defend- 
ant McKeon,  plaintiff  appeals.      Reversed. 

Appeal  by  the  plaintiff  from  an  affirmance  by  the  city  court  of  a  judg- 
ment in  favor  of  the  defendant  McKeon,  entered  upon  the  verdict  of  the 
jury,  and  an  order  denying  a  motion  for  a  new  trial.  The  action  was  upon 
a  promissory  note  for  $160,  dated  February  2,  1891,  at  three  months,  made 
by  the  defendant  McKeon  to  the  order  of  the  defendant  Smith,  and  in- 
dorsed by  plaintiff  at  the  request  of  Smith,  who  then  indorsed  it  and  deliv- 
ered it  to  one  Russell,  before  maturity,  for  value.  When  it  fell  due,  plain- 
tiff paid  it,  and  received  it  from  Russell,  and  brings  this  action  upon  it 
against  the  maker  and  payee.  The  defense  was  that  the  note  was  made  for 
the  joint  accommodation  of  Smith  and  the  plaintiff,  Smith  being  indebted 
to  Russell  upon  a  bill  of  lumber  which  plaintiff  had  guarantied,  and  the  note 
being  obtained  by  Smith  to  be  used  in  part  payment  of  that  bill,  with  plain- 
tiff's knowledge.  There  was  no  question  but  thai  the  defendant  McKeon 
made  the  note  for  the  accommodation  of  Smith,  but  there  was  a  conflict  of 
testimony  between  them  as  to  whether  Smith  told  McKeon  that  plaintiff  had 
guarantied  the  bill  of  lumber;  Smith  swearing  that  he  did  not  tell  him,  and 
McKeou  testifying  that  Smith  stated  that  he  had  bought  a  load  of  lumber 
from  Russell,  the  payment  of  which  plaintiff  had  guarantied,  that  payment 
was  coming  due,  and  that  plaintiff  was  short  of  money,  and  v^^nted  Smith 
to  give  a  note  to  him  which  they  could  indorse  and  present  to  Russell,  and 
get  three  months*  more  time,  and  further  testifying  that  the  guaranty  of 
plaintiff  was  the  inducement  to  him  (McKeon)  to  make  the  note.  Plaintiff 
testified  that  Smith  brought  the  note  to  him,  and  said  that  the  defendant 
M-cKeon  owed  him  money,  and  had  given  the  note,  as  he  was  not  able  to 
give  money;  that  Smith  asked  plaintiff  to  indorse  it  and  promised  to  pay  it 
when  it  became  due.  Smith  testified  that  he  asked  plaintiff  to  indorse  it, 
telling  him  that  it  was  to  be  paid  on  account  of  the  lumber  bill;  that  Rus- 
sell would  give  an  extension  of  time  If  plaintiff  would  indorse  It;  that  he 
and  defendant  would  square  it;  and  that  he  might  have  told  plaintiff,  only 
to  get  credit  from  him,  that  defendant  McKeon  was  indebted  to  him.  Rus- 
sell testified  that  he  delivered  the  lumber  on  the  plaintiff's  guaranty,  and  ex- 
tended the  payment  of  the  note  on  the  financial  responsibility  of  the  plain- 
tiff, and  that  the  note  and  the  cash  discharged  the  guaranty  and  bill. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Tierney  &  Halsey,  for  appellant. 

David  B.  Simpson  and  Samuel  E.  Duffey,  for  respondents.       i 
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DALY,  P.  J.  This  is  an  action  by  an  alleged  accommodation  in- 
dorser  of  a  negotiable  promiscK)r7  note  against  the  accommodation 
maker.  The  defendant  McKeon  made  the  note  to  the  order  of  the 
defendant  Smith  to  enable  him  to  pay  a  bill  of  lumber  then  due. 
The  creditor  required  the  indorsement  of  the  plaintiff,  who  had 
guarantied  the  bill.  Plaintiff  indorsed  and  had  to  pay  the  note 
when  it  fell  due,  receiving  it  from  the  holder,  and  now  claims  that 
he  succeeds  to  all  the  rights  of  the  holder  against  the  maker.  The 
latter  claims  that  he  made  the  note  for  the  accommodation,  not 
only  of  the  payee,  but  of  the  plaintiff  as  well,  who  was  liable  with 
the  payee  for  the  debt  which  the  note  was  given  to  extinguish  or  to 
extend. 

It  is  the  established  rule  that  the  parties  to  ordinary  commercial 
paper,  negotiated  for  value  in  the  regular  course  of  business,  are 
liable  to  each  other,  in  succession,  as  their  names  appear  upon  the 
instrument.  The  same  rule  applies,  in  the  absence  of  special 
agreement,  to  successive  accommodation  parties;  and  a  subsequent 
accommodation  indorser  who  has  been  compelled  to  meet  the 
obligation  may  maintain  an  action  upon  the  instrument  against 
any  prior  accommodation  party,  and  recover  the  whole  amount 
paid,  although  he  knew  that  the  latter^s  signature  was  given  for 
accommodation  merely.  The  reason  for  the  rule  is  that  each  in- 
dorser is  presumed  to  have  indorsed  upon  the  faith  of  all  prior 
signatures.  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  356,  357.  As  was  said 
by  Marshall,  C.  J.,  in  McDonald  v.  Magruder,  3  Pet.  470,  which  was 
an  action  upon  a  promissory  note  between  accommodation  in- 
dorsers,  the  second  indorser,  who  had  taken  up  the  note,  suing  the 
first: 

**The  second  indorser  g\Yea  his  name  on  the  faith  of  the  first  Indorser  as 
weU  as  of  the  maker.  The  first  indorser  gives  his  name  on  the  faith  of  the 
maker." 

If  the  second  indorser  in  such  a  case  nays  the  note  at  maturity 
in  the  hands  of  a  bona  fide  holder,  h^  stands  in  the  same  position 
towards  the  first  indorser  as  if  he  had  originally  given  full  con- 
sideration for  it  to  the  person  for  whose  accommodation  the  first 
indorser  lent  his  name.  The  principle  expressed  in  that  case  must 
determine  the  present  one.  If  the  jury  were  to  find,  as  a  fact, 
that  the  plaintiff  indorsed  the  note  upon  the  faith  of  the  maker's 
signature,  plaintiff  would  be  entitled  to  recover.  If,  on  the  other 
hand,  plaintiff  knew  that  the  note  was  intended  to  be  used  to  pay 
or  extend  the  debt  which  he  had  guarantied  and  that  the  note  was 
made  for  that  purpose,  the  fact  is  suflficient  to  warrant  an  inference 
that  plaintiff  indorsed  and  delivered  it  with  the  understanding 
that  it  was  made  for  his  accommodation  as  well  as  that  of  the 
payee.  If  the  jury  inferred  this  to  be  the  case  from  the  evidence, 
plaintiff  vould  not  enforce  the  note  against  the  defendant. 

The  position  of  the  parties  upon  the  paper  raises  the  presumption 
that  the  second  indorser  put  his  name  upon  the  note  upon  the  faith 
of  the  signature  of  the  payee  and  the  maker;  but  this  presumption 
may  be  rebutted  by  circumstances  showing  that  he  did  not  do  so.  In 
this  case  the  chief  circumstances  relied  upon  are  that  the  plaiiitM  was  j 
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liable  upon  his  guaranty  of  the  payee's  debt  to  Russell  and  that  he 
must  have  understood  that  McKeon,  in  making  this  note,  accommo- 
dated him  as  much  as  the  payee.  But,  unless  it  can  be  inferred  that 
the  plaintiff  so  understood  at  the  time  of  his  indorsement,  it  might 
be  reasonably  inferred  that  he  indorsed  it  on  the  faith  of  the  maker, 
and  in  the  expectation  that  the  maker  would  be  liable  to  him  if  he 
had  to  protect  it.  Upon  the  evidence,  the  question  for  the  jury  was 
whether  the  plaintiff  indorsed  the  note  upon  the  faith  of  the  maker, 
or  whether  he  understood  that  the  note  was  made  for  his  accommoda- 
tion as  well  as  that  of  the  payee.  If  the  evidence  warranted  the  in- 
ference that  the  plaintiff  indorsed  in  reliance  upon  the  maker,  then  he 
could  have  recourse  against  the  latter,  although  he  knew,  when  he 
indorsed,  that  the  note  had  been  made  for  the  accommodation  of  the 
payee. 

The  case  was  left  to  the  jury,  and  they  found  for  the  defendant; 
but  it  was  submitted  to  them  upon  conflicting  theories,  and  certain 
instructions  which  were  erroneous.  They  were  charged  that  plaintiff 
was  entitled  to  recover  if  he  knew  that  the  defendant  made  the  note 
without  consideration.  Such  knowledge  of  plaintiff  would  not  be' 
conclusive,  but  was  one  circumstance  to  be  considered  in  determining 
whether  he  indorsed  on  the  faith  of  the  maker.  On  the  other  hand, 
the  court  charged,  at  plaintiff's  request,  that,  if  the  note  was  used  to 
pay  a  debt  for  which  the  plaintiff  was  liable,  it  constitutes  no  defense, 
unless  it  was  obtained  for  that  purpose  on  an  agreement  with  the 
plaintiff  to  hold  the  defendant  harmless.  This  was  error,  as  it  was 
not  necessary  for  defendant  to  prove  that  he  made  the  note  upon  any 
such  agreement.  The  question  is  whether,  when  plaintiff  indorsed  it, 
he  understood  that  it  was  made  for  his  accommodation  as  well  as 
that  of  the  payee. 

Judgment  must  be  reversed,  and  new  trial  ordered,  with  costs  to 
abide  the  event     All  concur. 


(16  Misc.  Rep.  383.) 

STANTON  et  al.  v.  GOHLBR  et  al. 

(Supreme  Court,  AppeUate  Term,  First  Department     March  23,  1896.) 

1.  District  Courts— Jurisdiction— Actions  against  Administrators. 

The  mechanic's  lien  law  (Laws  1885,  c.  342),  §  9,  authorizing  the  pros- 
ecution of  an  action  to  foreclose  a  lien  in  courts  not  of  record,  did  not 
remove  the  inhibition  of  Ck>de  Civ.  Proc.  §  2863,  subd.  5,  and  of  the  con- 
BoUdation  act  (Laws  1882,  c.  410),  §  1286,  subd.  3,  against  the  exercise 
of  jurisdiction  by  the  district  courts  in  the  city  of  New  York,  in  actions 
brought  against  an  executor  or  administrator,  as  such. 

2.  Appeal— Several  Judgment. 

Where  a  judgment  against  defendants  is  several,  and  an  appeal  is 
taken  as  to  one  of  them,  to  whom  the  notice  of  appeal  is  dir4:ted  only, 
the  judgment  in  favor  of  the  other  defendant,  where  he  does  not  par- 
ticipate in  the  appeal,  will  not  be  considered. 

Appeal  from  Tenth  district  court. 

Action  by  Patrick  Stanton  and  Stuart  F.  Clark,  as  subcontract- 
ora,  against  August  Gohlcr,  owner,  and  William  S.  Haley,  admin- 
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istrator,  etc.,  of  William  H.  Haley,  deceased,  contractor,  for  the 
foreclosure  of  a  lien  claimed  pursuant  to  the  provisions  of  the  me- 
chanic's lien  law,  and  for  a  deficiency  judgment.  From  a  judgment 
of  dismissal  of  the  complaint,  rendered  by  the  district  court  in 
the  city  of  New  York  for  the  Tenth  judicial  district,  plaintiffs  ap- 
I)eal.  Affirmed  as  to  defendant  administrator. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

George  W.  Stephens,  for  appellants. 
Clarence  D.  W.  Rogers,  for  respondents. 

BISCHOPF,  J.  The  questions  which  were  argued  upon  this  ap- 
peal are:  (1)  Whether  or  not,  in  an  action  to  foreclose  a  lien  claimed 
pursuant  to  the  provisions  of  the  mechanic's  lien  law  (chapter  342, 
Laws  1885),  the  district  courts  in  the  city  of  New  York  acquire 
jurisdiction  of  an  executor  or  administrator  defendant,  it  being 
urged  for  the  appellants  that,  for  the  purposes  of  such  an  action, 
the  previous  inhibition  of  jurisdiction  in  actions  against  executors 
or  administrators  (Code  Civ.  Proc.  §§  2863,  3215;  Risley  v.  Bank, 
83  N.  y.  318,  337;  Davidsburgh  v.  Insurance  Co.,  90  N.  Y.  526, 
530)  was  removed  by  sei^tion  9  of  the  mechanic's  lien  law,  which 
is  as  follows:  "An  action  to  foreclose  a  lien,  provided  for  in  this 
act,  may  be  brought  in  a  court  not  of  record,  which  would  have 
jurisdiction  to  render  a  judgment  in  an  action  upon  a  contract 
for  a  sum  equal  to  the  amount  of  the  lien,"  etc.;  and  (2)  whether 
or  not,  by  a  notice  filed  after  the  death  of  his  contractor,  the  sub- 
contractor may  acquire  a  valid  lien.  The  action  was  one  in  be- 
half of  certain  subcontractors  against  the  owner  of  the  premises 
and  the  administrator  of  the  deceased  contractor,  to  foreclose  a 
lien,  the  amount  of  the  alleged  lien  being  less  than  |250.  It  was 
conceded  that  the  notice  of  lien  was  filed  after  the  decease  of  the 
contractor,  and  the  court  below  thereupon  directed  the  dismissal 
of  the  complaint  with  regard  to  both  defendants;  the  grounds 
stated  for  such  dismissal  at  the  time  involving  the  negative  of  the 
questions  above  alluded  to.  The  record,  however,  presents  only 
the  first  of  such  questions  for  our  consideration.  Nothing  in  the 
mechanic's  lien  law  (Laws  1885,  c.  342)  evinces  legislative  inten- 
tion, by  authorizing  the  prosecution  of  an  action  to  foreclose  a 
lien  in  courts  not  of  record,  to  remove  the  inhibition  of  subdivi- 
sion 5  of  section  2863  of  the  Code  of  Civil  Procedure  (see,  also, 
section  3215),  and  subdivision  3  of  section  1286  of  the  consolida- 
tion act  (chapter  410,  Laws  1882),  against  the  exercise  of  juris- 
diction by  the  district  courts  in  the  city  of  New  York  in  actions 
brought  against  an  executor  or  administrator,  as  such.  Such  in- 
hibition, therefore,  being  special  and  local  in  its  operation,  upon 
well-settled  rules  of  statutory  construction,  prevails  against  the 
provisions  of  a  general  law  with  regard  to  which  it  is  not  plainly 
repugnant.  Van  Denburgh  v.  Greenbush,  66  N.  Y.  1,  3;  23  Am. 
&  Eng.  Enc.  Law,  422,  and  cases  collated  in  note  3.  It  follows 
that  the  action  was  properly  dismissed  as  against  the  defendant 
administrator.    Obviously,  the  judgment  appealed  from  was  jseverai  j 
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with  regard  to  the  defendants.  In  so  far  as  it  proceeded  from  the 
want  of  jurisdiction  it  was  in  favor  of  the  defendant  administrd^tor, 
and  rightfully  rendered.  He  could  not  litigate  the  validity  of  the 
lien  claimed  in  the  court  below;  and,  in  so  far  as  the  judgment 
determined  the  lien  to  be  invalid,  it  was  in  favor  of  the  defendant 
owner.  From  the  last-mentioned  judgment  no  appeal  appears  to 
have  been  taken,  the  notice  of  appeal  being  directed  to  the  defend- 
ant administrator  only.  The  defendant  owner  did  not,  so  far  as 
appears  from  the  record,  participate  in  this  appeal,  and  without  An 
appeal  from  the  judgment  in  his  favor  any  inquiry  on  our  part  con- 
cerning the  conclusion  of  the  court  below  that  the  notice  of  lien 
filed  was  a  nullity  would  involve  the  decision  of  a  moot  case, — ^a 
task  which  we  are  not  bound  to  assume.  Bartemeyer  v.  Iowa,  18 
Wall.  129. 

The  judgment  in  favor  of  the  defendant  administrator  and  re- 
spondent is  affirmed,  with  costs.     All  concur. 


(16  Misc.  Rep.  368.) 

SANSONE  V.  ALEXANDER  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.     March  23,  1896.) 

Nbootiable  Instrument— Ordbr  on  Agent— Acceptance  and  Transfer. 
An.  order  giyen  by  a  landlord  to  an  agent  for  the  collection  of  rent,  di- 
recting him  to  pay  to  bearer  rent  due  on  a  certain  date,  is  an  equitable 
assignment  of  such  rent;  and  when  the  order  is  accepted  by  the  agent, 
and  transferred  to  a  third  party  for  value,  it  is  irrevocable,  and  the  holder 
has  the  right  to  recover  upon  it  against  the  acceptor. 

<SyllabU8  by  the  Court) 

Appeal  from  district  court,  Second  district. 

Action  by  Francisco  Sansone  against  William  A.  Alexander  and 
another.  Judgment  for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

The  action  was  brought  against  the  defendants  as  acceptors  of  the 
following  statement: 

"Alexander  &  Alexander,  Real  Estate  and  Loans.  246  Fifth  Ave.  (Cor.  28  St.) 

"Nevsr  York,  JiUy  24th,  1895. 

"My  Dear  Sir:  Please  pay  to  bearer  the  rent  due  August  24th,  amounting 
to  $38.00.  Laura  V.  Brewster. 

"We  accept  this.  Alexander  &  Alexander." 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOPP,  JJ. 

Pierre  M.  Brown,  for  appellant. 
Bussell  Lord  Tarbox,  for  respondents. 

DALY,  P.  J.  It  can  be  inferred  from  the  evidence  that  the  de- 
fendants were  the  agents  of  Mrs.  Laura  V.  Brewster  to  collect  the 
rent  mentioned  in  the  order;  that  she  drew  the  order  in  question, 
and  gave  it  to  her  husband,  who  procured  its  acceptance  by  the 
defendants;  that  the  plaintiff  agreed,  in  her  presence,  to  advance 
the  amount  to  her  husband,  and  received  the  draft  from  him;  and, 
before  discounting  it,  took  it  to  the  defendants,  who  admitted  their 
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acceptance,  and  promised  to  pay  the  draft;  whereupon  plaintiff 
advanced  the  money  to  Mr.  Brewster.  Plaintiff  presented  the  draft 
at  maturity,  and  was  told  that  the  rent  had  been  collected  and 
paid  over,  the  day  before,  to  Mrs.  Brewster.  The  trial  judge  dis- 
missed the  complaint,  holding  that  Mrs.  Brewster  had  the  right 
to  revoke  the  onier,  and  collect  the  rent  herself,  and  that  defend- 
ants were  bound  to  pay  it  to  her,  and  could  not  be  held  liable  upon 
their  acceptance.  The  plaintiff  contended  that  the  order  was  an 
equitable  assignment  of  the  rents  by  Mrs.  Brewster  to  the  beai*er 
and  his  transferee,  and  was  irrevocable. 

The  position  of  the  plaintiff  was  undoubtedly  correct.  The  ob- 
ject of  the  order  was  to  transfer  the  right  to  the  accruing  rents, 
and  no  more  effective  form  of  assignment  could  be  devised  than 
an  order  upon  the  collection  agents  to  pay  them  over.  When  this 
order  was  accepted  and  delivered  for  value,  the  right  to  revoke  it 
was  gone.  Munger  v.  Shannon,  61  N.  Y.  251,  was  an  action  against 
the  acceptor  of  the  following  instrument: 

"Mr.  HanlBon  Shannon:  Yon  wUI  please  pay  to  Messrs.  Wilken  &  Hair 
the  amount  of  a  note  for  $2,000,  dated  December  31,  1868,  and  deduct  the 
same  from  my  share  of  the  profits  of  our  partnership  business  in  malting. 
Note  made  by  myself  as  principal  to  the  order  of  myself,  and  indorsed  by 
Nathan  Randall  and  Herrlck  Munger.  [Signed]  L.  A.  Gulick,  per  E.  Gu- 
lick.  January  2(]th,  18G9.  Indorsed:  Accepted  ITebruary  6th.  1869.  H. 
Shannon." 

The  court  held  that  the  paper  was  not  a  bill  of  exchange,  but 
was  an  equitable  assignment  of  sufficient  of  the  profits  to  pay  the 
note,  and  was  irrevocable  as  soon  as  assented  to  by  the  defendant, 
so  far  as  to  require  him  to  appropriate  the  profits,  if  any,  to  its 
payment.  That  order  was  conditional  upon  the  existence  of  profits, 
as  the  order  in  this  case  was  conditional  upon  the  collection  of 
i*ents  by  the  defendants,  and  the  doctrine  of  the  case  fully  sustains 
the  claim  of  the  plaintiff. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(16  Misc.  Rep.  372.) 

COOPER  V.  TIM  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    March  23,  1896.) 

Action  against  Aobmt  —  Payment  to  Agent  —  Action  to  Recovbr  Money 
Paid. 

Plaintiff,  having  paid  money  to  defendant,  as  agent  of  anoth^,  to  be 
returned  on  a  certain  condition,  cannot,  on  the  happening  of  the  condition, 
maintain  an  action  therefor  against  defendant,  the  agency  not  being  de- 
nied, though  he  has  not  accounted  to  his  principal;  but  resort  must  be 
had  to  the  principal. 

Appeal  from  Eighth  district  court. 

Action  by  Charlotte  Cooper  against  Agnes  Tim  and  another  for 
money  had  and  received  to  the  use  of  plaintiff.  From  a  judgment 
on  a  verdict  for  plaintiff,  defendants  appeal.     Reversed. 

Argued  before  McADAM  and  BISCHOFF,  JJ. 
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John  A.  Straley,  for  appellants. 
Joseph  C.  Rosenbaum,  for  respondent. 

BISCHOFF,  J.  The  recovery  below  was  contrary  to  law,  and 
the  judgment  must  therefore  be  reversed.  No  cause  of  action 
against  the  defendants  was  apparent  from  the  evidence.  It  is 
settled,  in  principle  and  by  authority,  that  if  one  person  knowingly 
pays  money  to  another  as  tfie  agent  of  a  third,  the  payment  not 
having  been  induced  by  any  wrongful  act  of  such  agent,  resort 
cannot  be  had  to  the  latter,  but  must  be  had  to  his  principal,  if 
the  person  who  made  the  payment  ultimately  became  entitled  to 
^  the  return  of  the  money  paid;  and  this  although  the  agent  may  not 
\  yet  have  accounted  to  his  principal  therefor.  Colvin  v.  Holbrook, 
2  N.  Y.  126;  Hall  v.  Lauderdale,  46  N.  Y.  70;  1  Am.  &  Eng.  Enc. 
Law,  401. 

The  action  was  for  money  had  and  received  to  the  use  of  the 
plaintiff,  and  the  only  fact  in  issue  was  with  regard  to  the  plain- 
tiff's contention  that  the  sum  paid  by  her  was  received  by  the  de- 
fendants upon  the  condition  that  it  was  to  be  returned  if  the  plain- 
tiff's colessee  failed  to  pay  a  further  sum.  The  facts  in  evidence 
were,  therefore,  that  the  plaintiff  and  one  Mrs.  Dawson  applied  to 
the  defendants,  who  were  real-estate  agents,  doing  business  under 
the  firm  name  of  Tim  &  Co.,  for  a  lease  of  the  premises  221  West 
Thirty-Eighth  street,  in  the  city  of  New  York;  that  the  ensuing 
negotiations  resulted  in  an  oral  understanding  that  a  lease  should 
issue  upon  payment  by  the  lessees  of  f300,  |150  whereof  were  to 
be  applied  for  the  first  month's  rent,  and  the  remaining  |150  to  be 
held  as  security  for  the  performance  of  the  lessees'  covenants;  that 
thereafter  a  lease  in  writing  was  formally  executed  by  Robert 
Bicket,  the  owner  of  the  premises,  acting  in  this  behalf  through  one 
Goldsmith,  his  attorney  in  fact,  as  lessor,  and  the  plaintiff  and 
Mrs.  Dawson,  as  lessees;  that,  at  the  time  of  the  execution  of  the 
lease,  the  plaintiff  paid,  and  Tim  &  Co.  received,  |250,  upon  the  con- 
dition that  the  lease  should  be  ineffectual,  and  the  money  paid  be 
returned  to  the  plaintiff,  unless  Mrs.  Dawson  paid  the  remaining 
|50;  that  the  last-mentioned  sum  was  never  paid;  and  that  the 
plaintiff  thereupon  demanded  of  Tim  &  Co.  the  return  of  the  sum 
paid  by  her.  Failing  of  such  return,  this  action  was  instituted 
against  Tim  &  Co.  No  fraud,  deceit,  or  other  wrongful  act  on  the 
part  of  Tim  &  Co.  was  charged  or  shown.  Their  authority  as  the 
agents  of  the  lessor  was  undisputed,  and  that,  at  the  time  of  the 
plaintiff's  payment  of  the  money  she  sought  to  have  returned,  she 
knew  Tim  &  Co.  to  be  acting  for  and  as  the  agents  of  the  lessor,  was 
incontrovertible  upon  the  facts. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellants to  abide  the  event. 
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a5  Misc.  Rep.  616.) 

SEAMAN  V.   BEOAR, 

(Supreme  Court,  Special  Term,  New  York  County.     February,  1806.) 

1.  Deceit— Actionable  Representations. 

While  mere  expressions  of  opinion  as  to  the  value  of  property  or  the 
ability  of  the  person  to  sell  the  property  are  not  actionable,  a  statement 
by  the  owner  of  property,  to  induce  another  to  make  a  loan  on  the  se- 
curity thereof,  that  he  then  had  a  customer  ready  and  willing  to  pay  a 
certain  amount  cash  for  the  property,  is  one  on  which  an  action  may  be 
predicated. 

3.  Same— Pleading— Damages. 

A  complaint  for  false  representations  as  to  the  value  of  property  on  the 
security  of  which  plaintiff  was  induced  to  make  a  loan  does  not  show  any 
damages  by  a  mere  allegation  that  it  was  not  of  the  value  represented, 
without  showing  that  it  was  not  ample  security,  or  that  the  borrower 
was  unable  to  pay  the  loan,  or  that  there  had  been  any  default. 

Action  by  Robert  Seaman  against  Alfred  Becar.  Defendant  de- 
murs to  the  complaint.     Demurrer  sustained. 

George  S.  Hastings,  for  plaintiff. 
Lucius  H.  Beers,  for  defendant. 

BEEKMAN,  J.  The  plaintiff  sues  to  recover  damages  which, 
lie  alleges,  have  been  caused  by  certain  fraudulent  representations, 
made  by  the  defendant,  set  forth  as  such  in  the  complaint,  in  re- 
liance upon  which,  and  in  the  belief  of  their  truth,  he  made  a  loan 
to  another  upon  the  security  of  a  leasehold  estate.  The  defendant 
demurs,  on  the  ground  that  the  complaint  does  not  set  forth  facts 
safHcient  to  constitute  a  cause  of  action.  The  representations  re- 
lied upon  are  as  follows: 

**That  the  said  lease  was  well  worth  the  cash  sum  or  bonus  of  not  less 
than  $50,000,  and  that  it  might  be  worth  a  sum  far  in  excess  of  |50,000; 
that,  In  any  event,  he  (said  plaintiff)  would  be  perfectly  secure  in  advan- 
cing moneys  to  the  said  Bailey  (the  lessee)  for  the  payment  of  rentals  which 
had  accrued  and  were  to  accrue  upon  said  lease,  and  could  safely  make  such 
advances  for  all  puri)oses  connected  with  said  lease;  and  that  he  (said  de- 
fendant) at  any  time,  was  ready  and  able  to  sell  said  lease  to  a  cash  pur- 
chaser, who  was  fully  informed  as  to  the  value  thereof,  for  the  sum  of  not 
less  than  $25,000  in  cash,  and  that  he  (said  plaintiff)  could  absolutely  de- 
pend upon  such  representations  made  as  aforesaid  by  the  said  defendant, 
and  could  in  like  manner  depend  upon  the  sale  of  said  lease  if  desired  by 
him  (said  plaintiff)  at  any  time,  for  the  sum  of  at  least  $25,000  in  cash;  that 
he  (said  defendant)  had  a  cash  customer  for  said  lease,  who  was  then  and  al- 
ways ready  and  willing  to  purchase  such  lease  at  a  bonus  of  $25,000  in  cash, 
and  that  the  only  expense  attending  the  sale  of  such  lease  to  such  cash  cus-  * 
tomer  for  said  sum  of  $25,000  in  cash  would  be  a  commission  at  and  after 
the  rate  of  5  per  centum  charged  by  and  payable  to  him  (the  said  defend- 
ant)." 

With  the  exception  of  the  statement  by  the  defendant  that  he 
had  a  cash  customer  for  the  lease,  who  was  then  ready  and  will- 
ing to  purchase  the  same  at  a  bonus  of  |25,000  in  cash,  all  of  the 
representations  were  an  expression  of  personal  opinion  in  respect 
to  the  value  of  the  property,  or  in  respect  to  his  ability  to  sell 
the  property,  or  were  promissory  in  their  nature.  It  is  well  set- 
tled that  such  statements  are  not  sufficient  upon  which  to  predi-  T^ 
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cate  such  an  action  as  this.     Ellis  v.  Andrews,  56  N.  Y,  83.     As 
was  said  by  Judge  Grover  in  that  case  (page  86) : 

"Upon  the  question  of  value,  the  purchaser  must  rely  upon  his  own  Judg- 
ment, and  It  is  his  folly  to  rely  upon  the  representations  of  the  vendor  Id 
that  respect." 

Actionable  fraud  consists  in  misrepresentation  or  concealment 
as  to  the  existence  or  nonexistence  of  some  fact  or  circumstance. 
Such  an  action  cannot,  therefore,  be  based  upon  the  expression  ol 
hopes,  expectations,  and  beliefs.  Farrington  v.  Bullard,  40  Barb. 
512,  516;  Sawyer  v.  Prickett,  19  Wall.  146,  163;  Gallager  v.  Bru- 
nell,  6  Cow.  347;  Lexow  v.  Julian,  21  Hun,  577. 

The  allegation,  however,  that  the  defendant  represented  he  had 
a  cash  customer  for  the  lease,  who  was  then  and  always  ready 
and  willing  to  purchase  the  same  at  a  bonus  of  |25,000  in  cash,, 
presents  greater  difficulty.  This  undoubtedly  involves  the  asser- 
tion of  an  existent  fact.  It  becomes,  therefore,  necessary  to  con- 
sider its  materiality,  and  in  what  respect  it  could  have  operated 
upon  the  mind  of  the  plaintiff  in  inducing  action  on  his  part.  I 
think  it  is  well  settled  that  a  statement  in  respect  to  the  market 
price  of  an  article  is  such  a  representation  as  to  support  an  action 
for  its  falsity.  As  demand  fixes  the  market  price,  the  statement 
of  a  fact  tending  to  show  that  the  article  in  question  can  at  the 
time  be  sold  for  a  certain  sum  is  a  most  important  element  in  de- 
termining its  value;  and  a  careful  and  prudent  person,  believing 
such  a  statement  to  be  true,  would  be  justified  in  the  opinion  and 
belief  that  the  property  was  worth  at  least  the  amount  which  an- 
other was  then  ready  and  willing  to  pay  for  it.  In  this  sense  I 
think  that  the  statement  made  by  the  defendant  in  this  regard^ 
assuming  it  to  be  false,  as  we  must  for  the  purposes  of  this  de- 
murrer, was  actionable. 

Except  for  another  objection  to  the  complaint,  which  I  deem  to 
be  fatal,  I  should,  therefore,  overrule  the  demurrer.  It  is  essential 
to  a  cause  of  action  of  this  character  that,  in  addition  to  the  falsity 
of  the  representations  and  the  reliance  upon  them  by  the  plaintiff, 
the  latter  should  aver  and  prove  that  he  has  suffered  damages  by 
reason  of  the  deceit  which  has  been  practiced  upon  him.  The  coui- 
plaint  is  silent  upon  this  point.  The  plaintiff  alleges  that,  in  re- 
liance upon  the  representations  in  question,  he  made  large  advan- 
ces to  the  lessee  upon  said  lease  as  collateral  security,  amounting 
in  the  aggregate  to  the  sum  of  |9,412.50.  He  does  not  allege  that 
the  advances  which  he  made  to  the  lessee  are  due  and  payable,  or 
that  the  lessee  is  not  abundantly  able  to  meet  the  same  when  they 
become  due,  or  that  there  has  been  any  default  on  the  part  of  the 
lessee  in  the  payment  of  the  same  or  of  any  part  thereof;  nor  does 
he  allege  that  the  lease  is  not  abundant  security  for  the  payment 
of  the  amount  of  money  so  advanced.  In  fact,  there  is  absolutely 
nothing  upon  the  face  of  the  complaint  which  shows  or  tends  to 
show  that  the  plaintiff  is  not  abundantly  secured  for  his  debt,  or 
that  he  will  not  be  promptly  paid  as  soon  as  the  same  matures. 
It  is  true,  in  setting  forth  the  falsity  of  the  representations  which 
were  made,  the  plaintiff  says:  ^  , 
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•That  it  was  not  true,  as  asserted  hy  said  defendant,  that  the  said  lease 
was  well  worth  the  sum  or  bonus  of  $25,000,  and  the  statements  to  such  ef- 
fect made  by  said  defendant  were  absolutely  false." 

But  this  allegation  is  quite  consistent  with  a  value  of  |19,000, 
which  would  be  almost  double  the  amount  of  the  loan,  and  which 
would  render  the  security  as  ample  as  the  most  exacting  and  con- 
servative lender  could  wish.    He  also  says: 

"That  it  was  not  true  that  the  said  lease  was  good  and  ralld  security  to 
this  plaintiff  for  all  moneys  which  he  might  advance  thereon,  and  the  state- 
ments to  that  effect  made  by  the  defendant  to  this  plaintiff  were  wholly  aud 
absolutely  false." 

But  this  does  not  involve  the  assertion  of  any  fact,  nor  does  it 
afford  any  indication  of  value  beyond  the  opinion  of  the  pleader, 
utterly  unsupported  by  facts,  which  the  court  is  entitled  to  have 
before  it  in  order  to  determine  the  question  of  the  sufticiency  of 
the  security.  Jhe  other  allegations  under  this  branch  of  the  com- 
plaint, briefly  stated,  are  that  it  was  not  true  that  the  lease  was 
worth  the  cash  sum  of  not  less  than  |50,000;  that  the  plaintiff 
would  be  perfectly  secure  in  advancing  the  moneys  in  question; 
that  the  defendant  was  ready  and  able  to  sell  the  lease  to  a  cash 
customer,  known  to  or  controlled  by  him,  for  not  less  than  J25,00O 
cash;  that  the  plaintiff  could  absolutely  depend  upon  such  repre- 
sentations, and  upon  the  sale  of  the  said  lease,  if  desired  by  him  at 
any  time,  for  not  less  than  ?25,000  in  cash;  and  that  the  defend- 
ant had  a  cash  customer  for  said  lease  at  a  bonus  or  premium  of 
125,000  in  cash. 

Aside  from  the  objection,  which,  as  I  have  stated,  seems  to  be 
well  founded,  that  these  representations  thus  pronounced  to  be 
false  are  substantially  expressions  of  opinion,  which  are  not  ac- 
tionable, none  of  them  asserts  any  fact  from  which  it  can  be  prop- 
erly inferred  that  the  plaintiff  has  suffered  any  damage  by  reason 
of  them.  Had  he  been  a  purchaser  of  the  lease,  a  different  case- 
would  have  been  presented;  but  his  only  act  in  reliance  upon  the 
representations  was  the  lending  of  a  certain  sum  of  money.  He 
can,  therefore,  only  show  that  he  has  suffered  damage  by  proof  that 
he  has  lost  the  whole  or  some  part  of  the  amount  so  advanced.  It 
was,  therefore,  incumbent  upon  him  to  allege  damage  in  that  re- 
gard. This,  as  we  have  seen,  he  haa  utterly  failed  to  do,  and  for 
3iat  reason  no  cause  of  action  has  been  stated.  Improvement  Ck). 
V.  Chapman,  118  N.  Y.  288,  23  N.  E.  187;  Freeman  v.  Venner,  120 
Mass.  424.  In  the  case  last  cited  certain  fraudulent  representa- 
tions were  made  which  induced  the  plaintiff  to  indorse  a  note.  An 
action  was  brought  to  recover  damages  for  the  alleged  fraud  be- 
fore the  note  matured.  It  was  held  that  the  action  was  premature. 
Colt,  J.,  in  giving  the  opinion  of  the  court,  states: 

"If  the  holder  receives  his  pay  from  the  makers,  through  the  mortgaged  se- 
curity or  otherwise,  the  plaintiff  will  have  suffered  no  actionable  wrong. 
There  wiU  have  been  no  concurrence  of  damage  with  fraud,  within  the  rule 
uiK)n  which  such  actions  are  founded." 

The  demurrer  must,  therefore,  be  sustained,  with  costs,  with 
lea\e  to  the  plaintiff  to  serve  an  amended  complaint  wittriiL  20^t 
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days  after  service  upon  him  of  a  copy  of  the  interlocutory  judg- 
ment, on  payment  of  costs. 
Demurrer  sustained,  with  costs,  with  leave  to  plaintiff  to  amend. 


(16  Misc.  Rep.  H81.) 

CONSTRUCTION  REPORTER  CO.  v.  CROWNINSHIELD. 

(Supreme  Court,  Appellate  Term,  First  Department.     Marcb  23,  1896.) 

Contracts— Fraud— Evidence. 

In  an  action  on  a  contract,  sought  to  be  avoided  on  the  ground  of  fraud, 
evidence  of  misreprcsentation  only  as  to  future  details  of  the  perform- 
ance of  the  contract  is  inadmissible. 

Appeal  from  Eleventh  district  court. 

Action  by  the  Construction  Reporter  Company  against  Frederick 
Crownini?hield  to  recover  on  a  contract  in  writing  whereby  defend- 
ant promised  to  pay,  in  installments,  for  certain  trade  information 
to  be  imparted  to  him.  From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.     Reversed.  •  . 

Argued  before  McADAM  and  BISCHOFF,  JJ. 

Sproull,  Harmer  &  Sproull,  for  appellant. 
R.  W.  (jr.  Welling,  for  respondent. 

BISCHOFF,  J.  The  parties  entered  into  a  contract  in  writing 
whereby  the  plaintiff  agreed  to  furnish  certain  trade  information 
to  the  defendant,  and  the  latter  promised  to  pay  |50,  quarterly, 
therefor.  At  the  commencement  of  the  second  quarter  the  pay- 
ment was  not  made,  and  this  action  was  brought  to  recover  the 
amount  then  claimed  to  be  due  in  advance.  Two  defenses  were 
litigated, — one  as  to  the  entirety  of  the  contract,  and  another  based 
upon  fraud  of  the  plaintift'^s  agent  in  inducing  the  contract. 

While  it  is,  without  doubt,  the  province  of  the  district  courts  to 
entertain  the  defense  of  fraud  in  an  action  upon  a  written  instru- 
ment (Estelle  V.  Dinsbeer,  9  Misc.  Rep.  485,  30  N.  Y.  Supp.  226), 
and  while  parol  evidence  t6  prove  the  fraud  is  not  open  to  objec- 
tion under  the  rule  excluding  such  evidence  to  vary  the  terms  of 
the  contract  (Smith  v.  Harris,  7  N.  Y.  St.  Rep.  479),  yet  here  the 
proof  showed  only  misrepresentation  as  to  the  future  details  of 
the  performance  of  the  contract,  and  hence  there  was  no  fraud 
shown  such  as  could  avoid  the  agreement  (8  Am.  &  Eng.  Enc.  Law, 
r>37,  and  cases  cited;  Kley  v.  Healy,  9  Misc.  Rep.  93,  29  N.  Y.  Suj^. 
3).  The  justice  below  distinctly  ruled  that  proof  of  these  misrep- 
resentations was  proper,  and  that,  if  proven  to  his  satisfaction,  he 
would  relieve  the  defendant  from  what  clearly  appears  to  have 
been  viewed  as  actual  fraud,  although,  throughout,  it  was  under- 
stood that  the  misrepresentations  were  of  future  intentions,  and 
not  of  existing  facts.  The  record  does  not  affirm  that  the  judg- 
ment for  the  defendant  was  not  wholly  or  in  part  based  upon  the 
Incompetent  evidence  hereinbefore  alluded  to,  and  fop-the  ernor  of 
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itB  admisBion,  against  the  repeated  objections  of  the  plaintiff's 
counsel,  a  new  trial  should  result. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event 


(16  Misc.  Rep.  339.) 

RICHARDS  et  al.  v.  LITTELL. 

(Supreme  CJourt,  Appellate  Tenn,  First  Department.     March  23,  180©.) 

1.  Courts— Jurisdiction— Equitable  Relief. 

The  provisions  of  Code  Civ.  Proc.  §  501,  permitting,  as  a  counterclaim,  a 
cause  of  action  arising  out  of  the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action,  does  not  confer  upon  the  city  court  of  New  York 
equity  Jurisdiction  to  grant  affirmative  equitable  relief  asked  by  way  of 
counterclaim. 

2,  Use  and  Occupation— Pleading— Answer-Equitable  Defense. 

In  an  action  against  a  tenant  for  use  ana  occupation,  where  the  an- 
swer alleges  possession  and  occupation  undei  a  contract  of  sale,  and  asks, 
by  way  of  counterclaim,  a  decree  of  specific  performance,  the  fact  alleged 
is  available  as  an  equitable  defense,  though  the  court  had  no  Jurisdiction 
«  to  grant  the  affirmative  relief  demanded,  and  a  demun*er  thereto  should 
be  overruled. 

Action  brought  by  William  Richards  and  others  against  Cort- 
land B.  Littell  to  recover  for  the  use  and  occupation  of  certain 
premises  occupied  by  defendant.  From  a  judgment  in  favor  of 
plaintiffs,  the  defendant  appeals.     Modified. 

For  former  report,  see  32  N.  Y.  Supp.  919. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Millard  C.  Ernsberger,  for  appellant. 
William  J.  Gilroy,  for  respondents. 

DALY,  P.-  J.  The  action  was  brought  against  the  defendant  as 
tenant  of  premises  on  the  north  side  of  158th  street,  100  feet  west 
of  Grerard  avenue,  to  recover  for  their  use  and  occupation.  The 
answer,  for  a  separate  defense,  and  by  way  of  counterclaim,  avers 
that  the  defendant  went  into  possession  of  the  premises  pursuant 
to  a  contract  with  plaintiffs  wherebj^they  agreed  to  convey  the 
premises  to  him,  and  asks  specific  performance  of  the  agreement, 
and  demands  judgment  decreeing  the  execution  of  a  deed  by  plain- 
tiff, etc.  The  plaintiff  demurred  to  the  counterclaim,  on  the 
ground  that  the  city  court  had  not  jurisdiction  of  the  subject  there- 
of and  that  the  counterclaim  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  overruled,  and  inter- 
locutory judgment  ordered  that,  unless  plaintiff  replied  to  the  coun- 
terclaim, and  paid  costs,  the  defendant  had  final  judgment  for 
the  relief  claimed,  namely,  that  plaintiff  execute  and  deliver  a 
good  and  sufficient  deed  for  the  conveyance  of  the  premises  ac- 
cording to  the  contract.  On  appeal,  the  general  term  reversed  the 
judgment,  and  ordered  judgment  sustaining  the  demurrers,  with 
costs,  and  judgment  for  costs  was  entered. 

The  decision  of  the  general  term  reversing  the  judgmenWn  de-j 
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fendant'8  favor  upon  the  demurrer  was  undoubtedly  correct.  The 
city  court  had  not  equity  jurisdiction  to  render  a  judgment  for  spe- 
cific performance.  It  has  jurisdiction  of  certain  equitable  actions 
specified  in  the  Code,  namely,  actions  to  foreclose  mechanics'  liens 
and  liens  upon  chattels.  Code,  §§  315-317.  Otherwise,  the  court 
has  no  equitable  powers.  McMahon  v.  Rauhr,  3  Daly,  116;  47  N. 
Y.  67. 

It  is  claimed  that  equity  jurisdiction  may  be  exercised  when  in- 
voked by  counterclaim,  although  no  such  jurisdiction  could  be 
claimed  in  an  independent  action  for  the  same  relief.  Defendant 
relies  upon  section  3174  of  the  Code  as  authorizing  a  counterclaim 
for  purely  equitable  relief  in  the  city  court.  That  section  is  as  fol- 
lows: 

"A  counterclaim  specified  in  subdivision  second,  section  501,  of  this  act 
cannot  be  Interposed  in  an  action  brought  in  the  court  unless  it  is  of  such  a 
nature  that  the  court  has  jurisdiction  of  an  action  founded  thereupon;  except 
that  in  an  action  brought  by  an  executor  or  administrator  any  counterclaim 
may  be  interposed  which  could  be  interposed  in  a  like  action  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed  in  an  action  brought  in 
that  court  without  respect  to  the  amount  thereof;  and  judgment  thereupon 
in  favor  of  the  defendant  may  be  rendered  for  any  sum." 

The  first  subdivision  of  section  501  permits  a  counterclaim  upon* 
a  cause  of  action  arising  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim  or 
connected  with  the  subject  of  the  action.  Subdivision  2  permits  a 
counterclaim,  in  an  action  on  contract,  of  any  other  cause  of  action 
on  contract  existing  at  the  commencement  of  the  action.  The  ar- 
gument is  that,  where  the  counterclaim  arises  out  of  the  contract 
or  transaction  set  forth  in  the  complaint,  or  is  connected  with  the 
subject  of  the  action,  there  is  no  restriction  upon  the  jurisdiction 
of  the  court. 

The  intention  to  confer  equitable  jurisdiction  upon  the  city  court 
must  plainly  appear,  and  cannot  be  implied.  The  coirrt  is  a  court 
of  limited  legal  jurisdiction,  and  unless,  in  the  exercise  of  jurisdic- 
tion expressly  granted,  equitable  powers  are  necessary,  none  will 
be  presumed.  The  defendant's  argument  rests  upon  implication 
only.  It  has  been  held  that  a  defendant  may  plead  an  equitable 
as  well  as  a  legal  defense  fb  an  action  in  a  court  having  no  equi- 
table jurisdiction,  and,  although  the  matter  pleaded  is  not  avail- 
able as  a  counterclaim,  it  has  been  held  that  it  is  available  as  a  de- 
fense.  Constant  v.  Barrett  (Com.  PI.)  34  N.  Y.  Supp.  163;  Rodgers 
V.  Earle,  5  Misc.  Rep.  164,  24  N.  Y.  Supp.  913;  Bank  v.  Wood,  1 
Misc.  Rep.  145,  20  N.  Y.  Supp.  640. 

In  this  case  the  facts  alleged  in  the  answer  were  characterized 
both  as  a  defense  and  as  a  counterclaim.  As  a  defense  they  were 
available  to  the  defendant,  although  the  court  had  no  power  to 
grant  the  affirmative  relief  demanded.  If,  therefore,  the  plaintiff 
had  a  right  to  demur  to  the  mattei*s  pleaded,  because  they  were 
characterized  as  a  counterclaim,  and  because  affirmative  equitable 
relief  was  demanded,  nevertheless,  the  demurrer  did  not  dispose 
of  the  equitable  defense  contained  in  the  allegation,  and  judg^ 
ment  in  plaintiff's  favor  upon  the  demurrer  did  not  dispose  of  all 
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the  issues  in  the  action,  there  still  remaining  the  issue  of  fact  upon 
the  equitable  defense.  Where  an  issue  of  fact  remains  to  be  tried 
after  demurrer  to  a  counterclaim  is  sustained,  final  judgment  is 
improper.  There  should  be  an  interlocutory  judgment  only,  as 
final  judgment  cannot  be  entered  until  the  case  is  ready  for  final 
judgment  upon  all  the  issues.  Biershenk  v.  Stokes  (Com.  PI.)  18 
N.  Y.  Supp.  854.  In  this  case  final  judgment  for  the  plaintiff  was 
directed  by  the  decision  of  the  general  term,  and  that  decision 
would,  in  any  event,  have  to  be  modified.  But  it  would  seem  that, 
inasmuch  as  the  matter  pleaded  as  a  counterclaim  by  the  defend- 
ant is  available  as  an  equitable  defense,  a  demurrer  would  not  lie 
to  it.  The  substance  of  the  answer  is  good  as  a  defense,  and  the 
demurrer  is,  in  effect,  simply  to  the  prayer  for  relief.  See  cases 
cited  in  Bliss'  Code  Civ.  Proc.  (3d  Ed.)  p.  480,  note  C. 

There  is  no  w^arrant  for  a  demurrer  to  the  demand  for  relief. 
The  proper  course  for  the  plaintiff  would  have  been  to  go  to  trial 
upon  the  defense  in  the  answer.  The  court  not  having  equitable 
jurisdiction  to  give  the  affirmative  relief  in  the  answer,  the  demand 
for  the  latter  would  be  disregarded.     A  demurrer  was  unneces- 

Siry,  and  even  objection  to  the  demand  for  affirmative  relief  would 
ave  been  equally  unnecessary,  as  the  court  would  disregard  it. 
The  judgment  of  the  general  term  must  therefore  be  modified.' 
So  much  thereof  as  reverses  the  interlocutory  judgment  entered  at 
the  special  term  is  affirmed,  and  so  much  as  sustains  the  demurrer 
IS  reversed,  without  costs  of  this  court  or  of  the  general  or  special 
terms  of  the  city  court.  The  proper  course  for  the  plaintiff  would 
be  to  withdraw  his  demurrer,  which  he  should  be  permitted  to 
dp,  and  the  city  court,  in  its  discretion,  may  allow  him  to  do  so 
without  costs.     All  concur. 


(16  Misc.  Rep.  355.) 

WILDER  V.  NEW  YORK  BANK-NOTE  CO. 

(Supreme  CJourt,  Appellate  Term,  First  Department.     March  23,  1896.) 

CJocxTERCLATM— Reply. 

In  an  action  for  legal  services,  the  answer  having  aliened  as  a  coun- 
terclaim the  conversion  by  plaintiff  of  money  collected,  plaintiff  may,  un- 
der the  general  denial  of  his  reply,  show  that  by  assent  of  defendant  the 
money  alleged  to  have  been  converted  was  applied  to  the  extinguishment 
of  a  debt  of  defendant  to  plaintiff,  independent  of  that  embraced  in  the 
complaint,  and,  to  Justify  the  application,  may  properly  show  the  serv- 
ices, and  their  value,  out  of  which  the  debt  arose. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  William  B.  Wilder  against  the  New  York  Bank-Note 
Company.  From  a  judgment  of  the  general  term  (37  N.  Y.  Supp. 
203)  affirming  a  judgment  of  the  trial  term  for  plaintiff,  defendant 
anneal  s 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFF,  JJ. 

Lyon  &  Smith,  for  appellant. 

Rudd  &  Hunt  (F.  E.  Anderson,  of  counsel),  for  respondenfe-^^^^Tp 
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McADAM,  J.  The  action  was  to  recover  for  services  rendered 
by  Rudd,  Hunt  &  Wilder,  the  plaintiff's  law  Arm,  the  cause  of  ac- 
tion having  been  assigned  to  him:  The  plaintiff  claimed  |417.05, 
as  a  balance  due  for  professional  services  rendered  the  defendant 
between  March  1,  1891,  and  the  commencement  of  the  action,  in 
prosecuting  and  defending  certain  suits  and  proceedings,  and  in 
certain  investigations  and  researches,  and  for  advice  in  relation 
thereto,  and  disbursements  incurred  in  connection  therewith.  The 
defendant  interposed  an  answer  denying  various  allegations  of  the 
complaint,  and  setting  up  a  separate  defense  and  two  counterclaims 
for  the  conversion  of  certain  moneys  collected  by  the  plaintiffs 
firm.  The  plaintiff,  in  reply,  denied  the  conversion,  and  alleged 
that  the  moneys  were  accounted  for  to  the  defendant,  as  stated  in 
the  plaintiff's  bill  of  particulars  theretofore  served  on  the  defend- 
ant. In  the  bill  of  particulars  the  plaintiff  states  that  the  moneys 
said  to  have  been  converted  were  appropriated  to  the  payment  of 
certain  other  services  rendered  mainly  in  what  is  known  as  the 
"Ran^  Matter."  The  defendant  objected  to  any  evidence  as  to 
services  in  the  Rand  matter  because  the  pleadings  raised  no  issue 
in  respect  thereto;  contending  that  the  plaintiff  could  not,  in  his 
reply,  set  forth  an  independent  cause  of  action,  as  to  which  it 
could  not  tender  an  issue,  and  that  he  should  have  amended  his 
complaint  by  inserting  that  item  in  it,  so  that  issue  might  have 
been  joined  thereon,  if  he  intended  to  insist  upon  litigating  the 
same.  Cohn  v.  Husson,  66  How.  Prac.  150;  Hatfield. v.  Todd,  13 
Civ.  Proc.  R.  265.  As  the  defendant,  in  its  counterclaims,  had 
charged  conversion  of  the  moneys,  the  plaintiff,  under  the  general 
denial  contained  in  his  reply,  was  authorized  to  put  in  evidence 
facts  negativing  the  ownership  or  conversion  alleged.  Terry  v. 
Munger,  49  Hun,  563,  2  N.  Y.  Supp.  349;  Robinson  v.  Frost,  14 
Barb.,  at  page  541;  Schoenrock  v.  Parley,  49  N.  Y.  Super.  Ct.  302; 
Milbank  v.  Jones,  141  N.  Y.  340,  36  N.  E.  388;  Roemer  v.  Striker, 
142  N.  Y.  134,  36  N.  E.  808.  It  was  therefore  competent  for  the 
plaintiff  to  show  that  by  the  assent  of  the  defendant  the  moneys 
alleged  to  have  been  converted  were  absorbed  by  their  application 
to  the  extinguishment  of  an  independent  debt,  not  embraced  in 
t^e  pleadings.  This  the  plaintiff  did,  and  nothing  more.  In  or- 
der to  justify  the  application  of  the  money,  it  was  proper  to  show 
the  existence  of  the  account  on  which  it  was  applied,  and  this 
necessitated  proof  of  the  services  and  their  value.  That  proof  was 
made,  and  the  appropriation  of  the  moneys  by  the  plaintiff  was 
found  by  the  jury  to  have  been  authorized.  Hence  there  was  no 
WTongful  detention  or  conversion.  Whether  the  services  in  the 
Rand  matter  were  rendered  to  the  defendant  corporation,  or  to 
its  president,  Mr.  Kendall,  on  his  individual  account,  and  whether 
the  1400  alleged  in  the  second  counterclaim  to  have  been  converted 
was  properly  applied  thereon,  must,  on  the  conflicting  evidence,  be 
deemed  settled  by  the  verdict  in  accordance  with  the  plaintiff's 
theory.  The  jury,  upon  evidence  sustaining  their  conclusion,  found 
in  favor  of  the  plaintiff  for  J382.85,  thereby  awarding  him  |417.05, 
the  balance  claimed,  less  $72.85,  the  first  counterclainhallowed  by 
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consent,  which  reduced  the  balance  to  |338.20;  and  this,  with 
144.65  interest,  made  up  the  sum  found  by  them  to  be  due. 

As  the  question  whether  the  agreement  of  June  19,  1891,  per- 
mitting Kendall  to  fix  the  amount  of  fees  to  be  charged,  had  been 
abrogated  by  one  subsequently  made,  was  submitted  to  the  jury  on 
conflicting  evidence,  and  they  found  thereon  adversely  to  the  de- 
fendant, no  comment  thereon  is  necessary. 

The  defendant  moved  for  a  new  trial  on  all  the  grounds  specified 
in  section  999  of  the  Code;  and  the  order  denying  the  applica- 
tion, together  with  the  judgment,  having  been  affirpaed  by  the  gen- 
eral term,  we  are  precluded  from  reviewing  the  evidence  to  deter- 
mine the  preponderance.  Eckensberger  v.  Amend,  10  Misc.  Rep. 
145,  30  N.  Y.  Supp.  915. 

The  case  was  fairly  submitted  to  the  jury,  and,  as  there  is  no 
merit  in  the  exceptions,  the  judgment  must  be  affirmed,  with  costs. 
All  concur. 


(16  Misc.  Rep.  336.) 

MclJ\.IN  v.  BRITISH  &  FORPHGN  MARINE  INS.  CO.,  Ldmlted. 

(Supreme  Court,  Appellate  Term.    First  Department    March  23,  1896.) 

1.  Marine  Insurance— Seaworthiness. 

In  an  action  upon  a  policy  of  marine  Insurance,  hdd,  tbat  the  sudden 
sinking  of  a  canal  boat  while  being  towed  down  the  North  river  was  not 
conciusive  evidence  of  unseaworthiness,  and  that  there  was  room  for  find- 
ing that  the  loss  was  from  a  peril  of  the  sea;  the  evidence  being  that  there 
were  shad  poles  in  the  river  at  the  place  of  sinking,  and  that  another 
vessel  had  been  lost  from  collision  with  such  obstructions. 

2.  Same— Abandonment. 

Where  a  policy  provided  that  there  could  be  no  abandonment  except 
in  case  of  absolute  total  loss,  it  was  not  necessary,  in  case  of  constructive 
total  loss,  to  prove  abandonment. 
8.  Expert  Evidence. 

An  expert  may  testify  that  a  vessel  was  a  "total  loss."  An  objection  that 
sucb  evidence  was  a  "conclusion"  does  not  raise  the  question  of  its  ad- 
missibility, since  aU  opinions  are  conclusions 

4.  Witness— Corroboration. 

A  witness  may,  to  rebut  an  inference  sought  to  be  drawn,  that  his 

testimony  at  the  trial  is  an  afterthought  and  a  fabrication,  be  allowed  to 

testify  to  unsworn  statements  of  similar  import  made  previously  out  of 

court. 
bk  Practigb— Motion  to  Dismiss. 

Motion  to  dismiss  because  complaint  omits  some  allegations  claimed  to 

be  necessary  is  too  late  after  evidence  on  omitted  point  has  been  received 

without  objection. 
(Syllabus  by  the  Court) 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Bernard  McLain  against  the  British  &  Foreign  Ma- 
rine Insurance  Company,  Limited.  There  was  a  judgment  of  the 
general  term  of  the  city  court  of  New  York  affirming  a  judgment 
of  the  trial  term  (35  N.  Y.  Supp.  827)  on  a  verdict  in  favor  of  plain- 
tiff, and  defendant  appeals.     Affirmed. 

The  action  was  to  recover  |i,000  upon  a  policy  of  marine  insurance, 
for  the  loss  of  the  canal  boat  Agnes  K.,  which  sunk  off  Weeha^ken* 
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with  a  cargo  of  coal,  while  towing  from  Guttenberg,  on  September 
16,  1893. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Stewart  &  Macklin,  for  appellant. 
Hyland  &  Zabriskie,  for  respondent. 

DALY,  P.  J.  As  the  vessel  suddenly  sank  from  a  cause  which 
the  captain  was  unable  to  explain  with  certainty,  the  contention  is 
that  she  was  unseaworthy  when  she  commenced  her  voyage,  and 
was  not  lost  thj^ough  any  peril  of  the  sea  insured  against.  There 
was,  however,  sufficient  evidence  that  sh,e  was  in  good  condition 
when  the  voyage  commenced;  and  the  testimony  that  she  suddenly 
sank  in  smooth  water,  after  heaving  as  if  something  struck  her, — 
as  if  she  were  lifted  by  a  dead  swell, — ^showed  that  she  did  not  be- 
come leaky  after  starting,  but  that  her  sinking  was  the  result  of 
accident.  The  circumstances  warranted  the  jury  in  believing  that 
the  theory  of  the  master  was  correct, — ^that  she  came  in  contact 
with  a  hidden  obstruction  in  the  river.  He  testified  that  there  are 
always,  in  the  neighborhood  in  which  this  accident  occurred,  sub- 
merged shad  poles,  broken  off  by  tows  and  by  ferryboats  going 
through  them  at  night,  and  that  he  had  experienced  two  accidents 
from  such  obstruction  to  boats  under  his  charge.  It  would  be  un- 
reasonable to  expect,  in  every  case  of  marine  disaster,  the  most  sat- 
isfactory proof  of  the  cause.  The  case  was  therefore  properly  sub- 
mitted to  the  jury  upon  the  questions  to  which  the  testimony  was 
relevant,  and  there  only  remain  to  be  considered  the  appellant's 
exceptions. 

A  motion  to  dismiss  was  made  at  the  close  of  plaintiff's  evidence, 
on  the  ground  that  the  complaint  did  not  allege  seaworthiness. 
The  objection  came  too  late,  as  proof  of  seaworthiness  had  been 
already  received  without  objection.  Dismissal  was  also  asked  be- 
cause the  plaintiff  had  made  "no  proper  abandonment"  to  the  de- 
fendant, and  because  there  was  no  proof  of  abandonment.  The 
motion  failed  to  disclose  the  point  now  made, — that  the  policy  re- 
quired an  abandonment  in  writing.  That  ground  should  have  been 
urged  at  the  trial,  if  relied  upon.  Abandonment  was  not  made, 
by  the  contract,  a  condition  of  recovery.  The  policy  provides  that 
the  insured  shall  not  have  a  right  to  abandon  the  vessel  except  in 
case  of  absolute  total  loss.  This,  if  enforced,  would  leave  the  in- 
sured remediless.  Under  the  authorities,  an  absolute  total  loss 
entitles  the  assured  to  claim  the  whole  amount  .of  the  policy  from 
the  underwriters,  while  a  constructive  total  loss  entitles  him  to 
make  such  claim  on  condition  of  giving  notice  of  abandonment; 
the  object  of  abandonment  being  to  make  a  constructive  total  loss 
a  loss  absolute.  2  A  mould,  c.  8.  In  this  case  the  boat  was 
raised,  and  found  to  be  so  injured  as  to  be  past  repair.  It  was 
therefore  a  constructive  total  loss.  "A  constructive  total  loss  takes 
place  when  the  subject  insured  is  not  wholly  destroyed,  but  its 
destruction  is  rendered  highly  probable,  or  the  privation  of  it, 
though  not  quite  irretrievable,  is  such  that  its  recovery  is  either  ex- 
ceedingly doubtful,  or  too  expensive  to  be  worth  the  attempt."    It 
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is  conceded  that  the  present  is  a  case  of  constructive  total  loss, 
and,  if  there  can  be  no  abandonment,  there  can  never  be  loss  abso- 
lute, and  the  policy  never  becomes  enforceable.  A  construction 
of  any  of  the  terms  of  a  contract  of  insurance  which  defeats  its 
whole  object  is  not  to  be  allowed. 

The  other  exceptions  relied  upon  by  appellant  relate  to  the  ad- 
mission of  testimony.  An  expert  examined  by  plaintiff  was  per- 
mitted to  answer  the  question  whether  the  vessel  was  a  total  loss. 
He  was  first  asked  whether  she  could  be  repaired,  and  he  answered 
she  could  not  The  defendant's  objection  was  that  the  question 
called  for  a  conclusion,  but  all  opinions  are  conclusions,  and  the 
objection  does  not  raise  the  question  now  argued, — that  expert  tes- 
timony of  this  character  was  inadmissible.  An  expert  is  permit- 
ted to  state  whether  a  vessel  is  "seaworthy."  Baird  v.  Daly,  68  N. 
Y.  547.  It  was  said  that  '*the  jury  were  nonexperts,  and  with 
every  fact  which  would  enable  a  skilled  man  to  determine  the  ques- 
tion of  seaworthiness,  it  by  no  means  follows  that  they  would  make 
the  proper  inference,  and  arrive  at  a  correct  conclusion."  The 
opinion  was  allowed,  although  it  was  upon  the  precise  question 
which  the  jury  were  to  determine,  because  it  involved  the  result  of 
an  examination  which  could  not  be  fully  communicated  to  the  jury. 
Van  Wycklen  v.  City  of  Brooklyn,  118  N.  Y.  429,  24  N.  E.  179.  8o 
a  witness  was  permitted  to  say  whether  a  vessel  was  safely  moored. 
Moore  v.  Westervelt,  27  N.  Y.  234.  In  cases  of  fire  insurance,  ex- 
perts are  permitted  to  testify  whether  a  certain  addition  to  a  build- 
ing increases  the  risk;  and,  in  cases  of  life  insurance,  physicians 
are  allowed  to  testify  that  insurance  on  the  life  of  a  certain  person 
was  a  bad  risk.     Law^son,  Exp.  Ev.  c.  3. 

Exception  was  taken  to  the  testimony  by  the  master  of  the  ves- 
sel as  to  what  he  communicated  to  the  surveyor  at  the  time  of 
making  his  protest  concerning  the  cause  of  the  disaster.  In  a 
protest  the  witness  merely  stated  that  the  vessel  sprang  a  leak  and 
sank.  In  his  testimony  upon  the  trial  he  stated  that  she  heaved 
as  if  something  struck  her.  When  cross-examined  by  defendant 
he  was  confronted  with  his  protest.  The  plain  inference  sought 
to  be.  drawn  was  that  his  statement  on  the  stand  was  an  after- 
thought. Under  these  circumstances,  he  was  properly  permitted, 
in  explanation,  to  show  that  when  making  the  protest  he  also 
made  a  statement  not  differing  substantially  from  his  testimony 
upon  the  trial.  Baber  v.  Railroad  Co.,  9  Misc.  Rep.  20,  29  N.  Y. 
Supp.  40. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All  con- 
cur. 


(10  Misc.  Rep.  374.) 

CLINCHY  et  al.   v.  APGAR. 

(Supreme  Onrt,  AppeUate  Term,  First  Department.     March  23,  1896.) 

L  Pleadikg—Waiver. 

Even  If  a  reply  to  a  counterclaim  In  the  district  courts  in  the  city  of  New 
York  is  required,  the  litigation  of  the  counterclaim  without  objection 
waives  the  failure  of  plaintiff  to  reply. 
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2.  Appeal — Review — Evidence. 

Findings  on  conflicting  evidence  will  not  be  disturbed  on  appeal. 
8.  Objections  to  Evidence. 

Objections  to  evidence  should  state  the  grounds  of  objection. 

Appeal  from  Ninth  district  court. 

Action  by  John  A.  Clinchy  and  others  against  Henry  J.  Apgar 
for  goods  sold  and  delivered,  in  which  defendant  interposed  a  coun- 
terclaim for  services  rendered.  From  a  judgment  for  plaintiffs 
defendant  appeals.     Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFF,  JJ. 

Headley  M.  Greene,  for  appellant. 
John  C.  Robinson,  for  respondents, 

BI8CH0FF,  J.  No  reply  is  required  to  a  counterclaim  in  an 
action  brought  in  one  of  the  district  courts  in  the  city  of  New  York 
(Kuhn  V.  Novelty  Co.,  9  Misc.  Rep.  54,  29  N.  Y.  Supp.  73),  and  in 
any  case  the  defendant's  litigation  of  the  counterclaim,  without 
objection,  waived  the  effect  of  the  plaintiffs'  failure  to  reply  (Mul- 
doon  V.  Blackwell,  84  N.  Y.  646).  The  complaint  was  for  goods 
sold  and  delivered,  and  the  amount  for  which  the  jury  found  for 
the  plaintiffs,  and  judgment  was  rendered  in  their  favor,  was  con- 
ceded to  be  due  and  owing  from  the  defendant.  The  only  issue, 
therefore,  which  was  litigated  upon  the  trial,  referred  to  the  de- 
fendant's counterclaim  for  work,  labor,  and  services  performed,  and 
materials  furnished,  in  the  repair  of  a  boiler,  at  the  alleged  in- 
stance and  request  of  the  plaintiffs.  The  plaintiffs  were  partners, 
and  the  defendant  testified  that  he  was  directed  to  do  the  work  by 
James  N.  Clinchy,  one  of  the  plaintiffs;  but  the  latter  denied  that 
he  gave  the  defendant  any  such  direction.  There  was,  further- 
more, evidence  from  which  it  was  a  fair  and  permissible  inference 
that  the  repairs  were  made  necessary  because  of  the  originally  de- 
fective setting  of  the  boiler  by  the  defendant  under  a  contract  with 
one  Briggs.  Bearing  in  mind  that  the  witnesses  referred  to,  James 
N.  Clinchy  and  the  defendant,  were  each  personally  interested  in 
the  result  of  the  trial,  and  their  testimony,  therefore,  not  conclu- 
sive, we  cannot  say,  in  the  absence  of  any  corroborating  circum- 
stances on  either  side,  that  the  jury  erred  in  rejecting  the  defend- 
ant's claim  of  employment  by  the  plaintiffs,  and  crediting  James 
N.  Clinchy's  denial  of  any  such  employment.  Evidence  of  the 
terms  of  the  defendant's  contract  with  Briggs  was  relevant  to  the 
issue  litigated,  because,  if  by  the  terms  of  the  contract  the  defend- 
ant was  bound  to  do  the  repairs,  it  tended  to  refute  his  contention 
that  the  work  was  done  at  the  instance  and  request  of  these  plain- 
tiffs. Platner  v.  Tlatner,  Abb.  Sel.  Cas.  Ev.  617,  78  N.  Y.  90.  The 
justice,  therefore,  did  not  err  in  the  admission  of  such  evidence, 
or  in  refusing  to  strike  it  out,  or  to  direct  the  jury  to  disregard  it. 

Other  exceptions  to  rulings  in  the  admission  of  evidence  appear 
in  the  record,  but  are  of  such  a  trivial  character  as  not  to  require 
discussion.     Nearly  all  such  exceptions,  also,  are  inv^id,  because 
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no  ground  of  objection  was  stated.     Cruikshank  v.  Gordon,  118  N. 
Y.  178,  23  N.  E.  457. 
The  judgment  is  affirmed,  with  costs.     All  concur. 


(16  Misc.  Rep.  386.)  ^^^^  ^    KIEFERDORF. 

(Supreme  Court,  AppeUate  Term,  First  Department.    March  23,  1896.) 

BrOKBRS— OOKHIBSIOMS— 0BTAINTI70  LOAN. 

A  broker  employed  to  obtain  a  loan  Is,  In  the  absence  of  a  condition  to 
the  contrary,  entitled  to  commissions  on  obtaining  a  person  able  and  will- 
ing to  make  the  loan,  though  it  is  not  consummated  because  the  title  to 
the  premises  on  which  the  loan  was  to  be  made  is  defective,  in  that  the 
building  thereon  encroaches  on  adjoining  property. 

Appeal  from  Fourth  district  court. 

Action  by  Thomas  R.  Egan  against  Cevelia  Vera  Kieferdorf. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISOHOFF,  JJ. 

Chanler,  Maxwell  &  Philip  (0.  H.  Winsor,  of  counsel),  for  appel- 
lant 
James  W.  McElhinney,  for  respondent 

• 

McADAM,  J.  The  action  was  to  recover  |200  brokerage  for  pro- 
curing a  loan  of  |20,000  at  5  per  cent.,  for  three  years,  on  premises- 
in  West  Twenty-Second  street,  this  city,  owned  by  defendant.  It 
clearly  appears  that  plaintiff's  assignor  was  employed  to  obtain  a 
loan;  that  the  defendant  agreed  to  pay  him  f200  for  his  services; 
and  that  the  Fayerweather  estate,  represented  by  Amoux,  Ritch  & 
Woodford,  agreed  to  make  the  loan,  and  would  have  made  it  but 
for  the  fact  that  there  were  three  judgments  unsatisfied  of  record 
against  the  defendant,  and  her  house  encroached  3^  inches  on  ad- 
joining  property,  for  which  reasons  the  estate  rejected  the  title. 
The  main  contention  on  the  trial  was  whether  the  employment  of 
the  plaintiff's  assignor  was  upon  the  special  condition  that  no  bro- 
kerage should  be  paid  until  the  loan  was  actually  made.  Accord- 
ing to  the  defendant's  construction  of  the  agreement,  that  end 
could  not  be  reached  until  the  money  was  in  fact  paid  over  to  her. 
The  plaintiff's  assignor  denied  that  there  was  any  such  condition, 
and  the  jury,  on  evidence  sufficient  to  sustain  their  finding,  found 
there  was  no  such  understanding.  As  matter  of  law,  in  the  ab- 
sence of  some  special  agreement  to  the  contrary,  the  plaintiff's  as- 
signor earned  his  brokerage  as  soon  as  he  found  a  person  able  and 
willing  to  make  the  loan.  If  the  pne  so  obtained  had  refused  with- 
out sufficient  reason  to  consummate  the  transaction,  it  might  per- 
haps be  urged  successfully  that  the  broker  had  failed  in  the  full 
performance  of  his  duty.  But  that  question  does  not  arise  here, 
because  the  failure  to  consummate  was  owing  to  the  inability  of 
the  defendant  to  give  title  to  the  prospective  mortgagee  which  her 
employment  of  the  plaintiff  implied.  The  objection  to  the  judg- 
ment liens  could  have  been  obviated  by  deducting  their  amount 
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from  the  loan.  But  there  was  no  feasible  way  of  remedying  the 
encroachment,  which  constituted  a  defect  in  the  title  rendering  it 
unmerchantable.  Smithers  v.  Steiner,  13  Misc.  Rep.  517,. 34  N.  Y. 
Supp.  678;  2  Ann.  Cas.  174.  The  consummation  of  the  loan  was 
thus  prevented  by  a  cause  for  which  the  defendant,  and  not  the 
broker,  was  responsible.  The  rule  is  that,  where  one  of  the  con- 
tracting parties  prevents  the  literal  performance  of  a  condition  pre- 
cedent which  the  other  is  ready  and  offers  to  fulfill,  he  cannot  avail 
himself  of  such  nonperformance  to  relieve  him  from  his  own  obli- 
gation. Moses  V.  Bierling,  31  N.  Y.  462;  Gallagher  v.  Nichols,  60 
N.  Y.  438.  In  Doty  v.  Miller,  43  Barb.  529,  it  was  held  that  a 
broker  who  undertakes  to  sell  property  for  another  for  a  certain 
commission,  when  he  finds  a  purchaser  willing  to  purchase  at  the 
price,  has  earned  and  can  recover  his  commission,  though  the  sale 
was  never  completed,  if  the  failure  to  complete  the  same  was  in 
consequence  of  a  defect  of  title,  and  without  any  fault  of  the  bro- 
ker. The  same  principle  was  applied  in  Knapp  v.  Wallace,  41 N.  Y., 
at  page  479,  where  the  court  said:  "It  was  no  defense  to  the  plain- 
tiff's claim  that  the  title  to  the  property  was  defective.  The  broker 
had  not  undertaken  that  it  should  be  good.  The  contract  between 
him  and  the  defendant  did  not  place  his  right  to  compensation  on 
such  a  condition."  See,  also,  Sibbald  v.  Iron  Co.,  83  N.  Y.,  at  pages 
383,  384,  and  Kalley  v.  Baker,  132  *N.  Y.  1,  29  N.  E.  1091.  In  Holly 
V.  Gosling,  3  E.  D.  Smith,  262,  it  was  held  that  a  broker  engaged 
to  procure  a  loan  is  entitled  to  his  commissions  when  he  finds  a 
lender  with  the  money  in  readiness,  and  obtains  a  consent  to  the 
loan  with  an  approval  of  the  proposed  security, although  the  lender, 
upon  examining  the  title,  finds  the  property  incumbered,  and  there- 
fore refuses  to  consummate  the  transaction.  The  case  was  sub- 
mitted to  the  jury  in  a  charge  so  favorable  to  the  defendant  that 
no  exception  was  taken  to  it  by  the  appellant,  and  no  requests  for 
further  instructions  were  made  on  her  behalf.  Being  evidently  im- 
pressed with  the  fact,  which  prominently  appears,  that  the  failure 
to  consummate  the  transaction  was  entirely  owing  to  the  fault  of 
the  defendant,  the  jury  found  for  the  plaintiff. 
The  judgment  must  be  affirmed,  with  costs.     All  concur. 


(16  Misc.  Rep.  359.) 

MASON  STABLE  CO.  v.  LEWIS. 

(Supreme  Court,  Appellate  Tenn.    First  Department.    March  23,  1806.) 

1.  Lien— Op  Livery  "Stable  Keeper— Notice. 

Where  defendant  had  notified  plaintiff  that  the  horse  no  longer  belonged 
to  her,  and  she  would  not  be  responsible  for  its  keep,  it  became  the  duty 
of  the  plaintiff  to  enforce  his  lien,  or  otherwise  assert  his  legal  rights, 
within  a  reasonable  time,  and  not  needlessly  permit  damages  to  grow. 

2.  Appeal— Review— Findings  of  Trial  Court. 

In  an  action  to  enforce  a  livery  stable  keeper's  Hen,  where  there  was 
evidence  tending  to  show  that  defendant  had  notified  plaintiff  that  she 
would  no  longer  be  responsible  for  the  keep  of  the  horse,  the  statement 
by  the  trial  court,  as  one  of  the  reasons  for  its  decision,  that  notice,  even 
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if  giyen,  did  not  terminate  defendant's  liability,  is  an  Implied  finding  of 
fact,  to  whicb  exception  may  be  taken  on  appeal. 

Appeal  from  city  court,  general  term. 

Action  by  the  Mason  Stable  Company  against  Margaret  Lewis  to 
enforce  a  livery  stable  keeper's  lien.  There  was  judgment  for 
plaintiff;  and  defendant  appealed.     Reversed. 

For  former  report,  see  35  N.  Y.  Supp.  1111. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

•Coleman  &  Donohue,  for  appellant 
Cannon  &  Atwater,  for  respondent. 

McADAM,  J.     The  action  was  to  foreclose  a  livery  stable  keep- 
er's lien,  under  chapter  91  of  the  Laws  of  1892,  for  the  care  and 
keep  of  three  horses  belonging  to  the  defendant.     The  defendant 
admitted  that  she  was  the  owner  of  two  of  the  horses,  and  that 
they  had  been  kept  and  cared  for  by  the  plaintiff  at  her  request. 
The  contention  was  over  the  third  horse  (designated  for  conven- 
ience the  "Doyle  Horse'O;   the  defendant  denying  that  it  was  her 
property,  or  fhat  it  was  kept  or  cared  for  by  plaintiff  at  her  re- 
quest.    It  was  admitted  that  the  defendant  had  bought  the  horse 
from  Doyle  &  Cook  on  December  2,  1892,  had  sent  it  to  plaintiff's 
stable  to  be  kept  and  cared  for,  and  that  plaintiff  had  kept  and 
<!ared  for  it  during  the  period  claimed.     About  three  weeks  after 
defendant  had  the  Doyle  horse  taken  to  plaintiff's  stable,  the  horse 
ran  away,  and  the  defendant  requested  Doyle  &  Cook  to  take  it 
back,  but  they  declined.      Defendant's  coachman  was  directed  to 
take  the  horse  back  to  Doyle  &  Cook,  and  he  attempted  to  do  so; 
but,  instead  of  taking  it  to  their  stable,  he  left  it  in  another  stable, 
on  the  same  street.     Mr.  Doyle,  learning  the  next  day  that  the 
horse  had  been  left  at  this  stable,  sent  a  boy  to  take  it  to  the  plain- 
tiffs stable.     The  boy  took  it  there,  and  said  he  had  a  horse  for  Mr. 
Lewis,  whereupon  Mr.  Winthrop,  who  was  then  in  charge  of  the 
plaintiff's  establishment,  sent  for  the  Lewis  coachman,  who  came 
and  took  the  horse,  and  put  it  in  one  of  the  stalls  of  the  plaintiff's 
stable.     The  plaintiff  proved  that  its  officers  did  not  know  of  the 
attempted  return  of  the  horse  to  Doyle  &  Cook,  or  that  they  had 
sent  it  back.     The  defendant  brought  an  action  against  Doyle  & 
Cook,  alleging  they  had  sold  her  a  horse,  and  warranted  it  to  be 
sound  and  kind;  that  she  had  paid  them  ?400;   and  that  the  war- 
ranty proved  untrue,  to  her  damage  of  |400,  which  she  sought  to 
recover.     Mr.  and  Mrs.  Lewis  testified  that  they  saw  Mr.  Mason,  of 
the  plaintiff  company,  shortly  after  the  Doyle  horse  was  returned 
to  the  plaintiff's  stable;   that  they  told  him  the  horse  did  not  be- 
long to  them,  that  they  had  returned  it  to  Doyle  &  Cook,  that  the 
plaintiff  should  look  to  that  concern  for  the  stabling  of  the  horse, 
and  that  Mrs.  Lewis  would  never  pay  it.     It  was  certainly  under- 
stood  at  that  time,  if  not  before,  that  the  defendant  had  taken  the 
horse  away  from  the  plaintiff's  stable,  and  put  it  in  another,  for 
the  purpose  of  returning  it  to  the  vendors,  and  that  the  defendant 
did  not  intend,  by  any  act  of  hers,  to  acknowledge  thiat  t^^^fff>alp 
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after  such  return,  was  her  property.  She  was  willing  to  pay  the 
bill  up  to  the  time  the  horse  was  returned  to  Doyle  &  Cook,  but 
persisted  that,  if  the  plaintiff  kept  the  horse  after  the  notice  given 
by  her,  it  was  not  to  be  on  her  account.  The  plaintiff  kept  the  an- 
imal for  some  eight  months  thereafter,  and  undertook  to  hold  the 
defendant  for  the  care  and  keep  during  the  entire  time  it  remained 
in  its  possession. 

The  notice  given  by  the  defendant  required  the  plaintiff  to  en- 
force its  lien,  or  otherwise  assert  its  legal  rights,  within  a  reason- 
able time  thereafter;  for  it  was  the  plaintiff's  duty,  when  informed 
of  the  situation,  not  to  needlessly  permit  the  damages  to  grow. 
Field,  Dam.  §  126;  1  Suth.  Dam.  U8;  Clark  v.  Marsiglia,  1  Denio. 
317.  There  was  evidence  in  the  case  negativing  the  giving  of  the 
notice,  but  the  trial  judge  seems  to  have  regarded  the  notice  as  of 
no  importance  whatever,  for  in  his  decision  he  says: 

"Notice,  even  if  f^iven  by  Mrs.  Lewis  to  Mason  the  same  day,  that  she  would 
not  be  responsible  for  the  horse's  keep,  and  containing  a  request  that  Mason 
return  the  horse,  was  not  sufficient  to  end  the  liability  incurred  on  her  behalf 
by  her  coachman,  as  Mason  was  under  no  duty  to  take  the  active  step  of 
returning  the  horse." 

Assuming  that  the  plaintiff  was  under  no  obligation  to  return 
the  horse  to  Doyle  &  Cook,  the  request  to  do  so  did  not  detract 
from  the  effect  of  the  express  notice  that  the  horse  did  not  belong 
to  the  defendant,  and  that  she  would  no  longer  be  responsible  for 
its  board.  The  legal  effect  of  this  notice  was  to  impose  upon  the 
plaintiff  the  duty  of  bringing  the  relation  between  the  parties  to  a 
close  in  some  form  which  would  save  either  from  unnecessary  loss; 
otherwise  the  plaintiff  might  have  suffered  the  damages  to  go  on 
until  it  suited  its  convenience  to  determine  the  amount  which  the 
defendant  eventually  should  pay.  There  Is  no  such  accommodat- 
ing rule  of  damages. 

Where  there  are  no  findings  the  Code  (section  1022)  requires  the 
court  to  **flle  a  decision  stating  concisely  the  grounds  upon  which 
the  issues  have  been  decided."  One  of  the  reasons  assigned  by 
the  trial  court  for  its  decision  was  that  the  notice,  even  if  given« 
did  not  terminate  the  defendant's  liability,  and  it  was  accordingly 
treated  as  an  immaterial  circumstance  in  the  case.  This  was  er- 
ror. The  respondent  insists  that  there  is  no  finding  that  notice 
was  given.  Although  not  found  in  express  terms,  the  language 
used  leans  directly  to  the  implication  that  notice  was  given,  but 
for  some  reason  it  was  not  pertinent  to  the  question  of  continu- 
ing liability.  The  rule  under  the  practice  as  to  separate  findings 
was  that,  where  they  were  irreconcilable  or  ambiguous,  the  appel- 
lant had  the  right  to  claim  the  benefit  of  those  most  favorable  to 
him.  Conselyea  v.  Blanchard,  103  N.  Y.,  at  page  231,  8  N.  E.  490; 
Redfield  v.  Redfield,  110  N.  Y.,  at  page  673,  18  N.  E.  373;  Green 
V.  Roworth,  113  N.  Y.,  at  page  467,  21  N.  E.  165.  Logically,  the 
same  rule  applies  to  grounds  assigned  for  a  decision  under  the 
prevailing  practice.  If  the  trial  judge  intended  to  find  for  the 
plaintiff  on  the  eonfiict  as  to  the  ^ving  of  notice,  he  should  have 
said  in  his  decision  that  no  notice  had  been  given,  or  omitted  refer- 
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ence  to  the  subject,  leaving  the  appellate  court  to  infer  everything 
in  favor  of  the  conclusion  reached. 

For  the*  reasons  stated  the  judgment  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


<16  Misc.  Rep.  376.) 

GALE  V.  HECKMAN. 

(Supreme  Court,  AppeUate  Term.    First  Department.    March  23,  1896.) 

Landloud  akd  Tenant — Appurtenances. 

A  restaurant  conducted  by  the  lessor  of  an  apartment  In  the  same  buUd- 
ing  is  not  such  an  incidental  and  indispensable  appurtenance  to  the  leased 
premises  that  its  mismanagement  or  remoyal  would  constitute  an  infrac- 
tion of  the  lease,  the  instrument  itself  being  silent  in  regard  thereto. 

Appeal  from  district  court. 

Action  by  Thomas  B.  Qale  against  Charles  Heckman  to  recover 
rent  for  an  apartment  leased  by  plaintiff  to  defendant.  There  was 
a  judgment  for  defendant,  and  plaintiff  appealed.     Reversed. 

Argued  before  McADAM  and  BISCHOFF,  JJ. 

Holm  &  Smith,  for  appellant. 
Howe  &  Hummel,  for  respondent. 

BISCHOFF,  J.  To  an  action  for  rent  upon  an  instrument  in 
writing  whereby  the  plaintiff  had  let  to  the  defendant  "the  apart- 
ment designated  as  ^Number  29/  containing  Ave  rooms  and  bath, 
in  the  second  story  of  the  building  known  as  'The  Hotel  San  Re- 
mo,'"  for  one  year  from  October  1,  1894,  at  |1,200,  payable,  in 
equal  monthly  installments,  on  the  1st  day  of  each  month  during  . 
the  term,  the  defendant  pleaded  eviction.  The  parties  had  bound 
themselves,  the  lessor  to  supply  "heat,  light,  and  chamber  service'* 
for  the  demised  apartment,  and  the  lessee  to  use  such  apartment 
as  a  private  dwelling  only,  and  not  to  "permit  cooking  to  be  done 
upon  the  premises."  At  the  time  when  the  lease  was  made  the 
lessor  carried  on  a  restaurant  in  the  same  building  with  the  de- 
mised apartment,  but  the  instrument  was  silent  with  regard  to 
such  restaurant.  Some  time  before  the  accrual  of  the  May,  1895, 
rent,  the  lessee  vacated  the  apartment;  and  to  the  lessor's  demand 
for  such  rent,  after  it  had  accrued  pursuant  to  the  provisions  of  the 
lease,  he  interposed  that  the  lessor  had  persistently  refused  to  sup- 
ply **heat,  light,  and  chamber  service^'  sufHcient  for  the  comfort- 
able use  of  the  demised  apartment,  and  also  that  the  restaurant 
had  been  permitted  to  deteriorate,  as  well  in  its  appointment  as  in 
its  management  and  purveyance. 

Upon  the  trial  below  the  defendant  was  permitted,  against  the 
objection  of  the  plaintiff's  counsel,  to  introduce  testimony  offered 
to  show  the  existence  of  the  restaurant,  and  that  it  had  deterio- 
rated as  above  mentioned,  and  the  exception  taken  to  this  ruling 
presents  error  for  which  the  judgment  for  the  defendant  must  be 
reversed.  Parol  evidence  is  incompetent  to  enlarge  the  effect  of 
a  written  instrument     Mott  v.  Palmer,  1  N.  Y.  564,  574;   Clreen  v. , 
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Collins,  86  X.  Y.  246,  254.  In  support  of  the  ruling  the  defend- 
ant's counsel  assumes  to  rely  upon  Ryan  v.  Jones,  2  Misc.  Rep.  651^ 
20  N.  Y.  Supp.  842.  That  case  is,  however,  readily  distinguishable 
from  the  one  at  bar.  It  there  appeared  that  the  lease  was  of  an 
apartment  dwelling,  which,  with  several  others,  was  situated  in 
the  lessor's  building,  and  that  the  building  was  so  constructed  that 
the  several  apartments  were  capable  of  comfortable  inhabitation 
during  the  cold  season  only  when  supplied  with  heat  distributed 
from  an  apparatus  which  was  situated  in  a  part  of  the  building  of 
which  the  lessor  retained  the  exclusive  control.  Obviously,  there- 
fore, the  supply  of  heat  from  the  apparatus  was  an  appurtenance 
to  the  several  apartments,  and  the  duty  of  the  lessor  to  supply  it 
an  integral  part  of  his  covenant  for  the  lessee^s  quiet  enjoyment. 
Hence  it  was  held  that  the  lessor's  refusal  to  supply  adequate  heat 
during  the  cold  season  would,  if  such  refusal  had  been  persisted 
in  at  the  time  of  the  lessee's  abandonment  of  the  demised  apart- 
ment, have  been  a  sufficient  ground  for  claiming  an  eviction.  Tall- 
man  V.  Murphy,  120  N.  Y.  345,  352,  24  N.  E.  716.  We  may  assume, 
in  the  case  at  bar,  that  the  defendant  was  induced  to  enter  into 
the  lease  of  the  apartment  because  of  the  propinquity  at  the  time 
of  the  lessors  restaurant.  Nevertheless,  the  use  of  the  restau- 
rant by  the  lessee,  at  his  option,  was,  though  perhaps  a  conven- 
ience, in  no  sense  an  appurtenance  to  the  apartment.  The  very 
fact  that  such  use  was  optional  with  the  lessee  demonstrates  it  as 
a  convenience  only.  Let  us  suppose  that  the  restaurant  was  in 
an  adjoining  building,  or  that,  instead  of  a  restaurant,  the  lessor 
had  conducted  a  haberdashery  or  maintained  a  physician's  office  in 
the  same  building  with  the  demised  apartment,  would  it  not  be 
absurd  to  contend  that  the  lessor  must,  nolens  volens,  continue 
either,  because  the  occupant  of  an  apartment  in  the  last-mentioned 
building  was  influenced  in  his  acceptance  of  a  lease  of  such  apart- 
ment by  the  fact  that  a  restaurant  approved  by  the  latter,  or  a 
well-stocked  haberdashery,  or  the  service  of  a  skillful  physician, 
seemed  at  all  times  readily  accessible  to  him?  Is  the  propinquity 
of  the  restaurant,  the  haberdashery,  or  the  physician's  office  any- 
thing more  than  a  convenience?  True,  an  appurtenance  follows 
the  demise,  by  implication  of  law.  Huttemeier  v.  Albro,  18  N.  Y. 
48;  Newman  v.  Nellis,  97  N.  Y.  285;  6  Lawson,  Rights,  Rem.  & 
Prac.  p.  4579,  §  2806.  But  an  appurtenance  is  that  only  which  is 
incidental  or  indispensable  to  the  proper  use  of  the  premises  de- 
mised. Ogden  V.  Jennings,  62  N.  Y.  526,  531;  Woodhull  v.  Rosen- 
thal, 61  N.  Y.  382,  390;  1  Am.  &  Eng.  Enc.  Law,  641.  A  mere 
convenience  does  not  create  an  appurtenance.  Griffiths  v.  Morri- 
son, 106  N.  Y.  165,  12  N.  E.  580;  Root  v.  Wadhams,  107  N.  Y.  384, 
14  N.  E.  281;  Parsons  v.  Johnson,  68  N.  Y.  62.  In  consonance 
with  the  foregoing,  it  was  held  in  Denison  v.  Ford,  7  Daly,  384, 
that  the  lessor's  discontinuance  of  the  use  of  a  building  in  which  he 
had  previously  let  a  market  stall  for  a  time  unexpired,  for  the 
purposes  of  a  public  market,  worked  an  eviction  of  the  lessee;  and 
in  Lawrence  v.  Marble  Co.,  1  Misc.  Rep.  105,  20  N.  Y.  Supp.  698, 
that  the  lessor's  persistent  refusal  to  maintain  an  elevator  which 
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was  not  expressly  included  in  the  demise,  but  incidental  to  the 
proper  use  of  the"  demised  loft,  in  a  condition  ftt  for  use,  had  the 
like  effect.  Other  cases  illustrative  of  appurtenances  may  be  cited, 
but  the  above  appear  to  us  to  be  suflficient.  It  follows  that,  if 
the  defendant  could  not  be  heard  to  complain  had  the  plaintiff  en- 
tirely abandoned  his  restaurant,  he  could  not  be  so  heard  because 
the  restaurant  had  deteriorated.  If  he  wanted  board  at  such  res- 
taurant, he  should  have  contracted  therefor,  as  a  part  of  his  lease, 
in  which  event  it  might  have  been  claimed  with  force  that  the 
contract  was  an  entire  one,  the  supply  of  adequate  board  a  constit- 
uent part  thereof,  and  the  lessor's  failure  to  supply  such  board  a 
breach  of  the  contract  which  absolved  the  defendant  from  further 
performance  on  his  part.  It  is  futile  to  consider  whether,  or  not, 
the  testimony  admitted  to  show  the  plaintiff's  alleged  refusal  to 
supply  proper  **heat,  light,  and  chamber  service"  was  sufficient  to 
justify  the  conclusion  of  the  trial  justice,  since  the  record  does  not 
affirm  that  such  conclusion  was  not  wholly  or  in  part  based  upon 
the  incompetent  and  irrelevant  evidence  hereinbefore  alluded  to. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 


(16  Misc.  Rep.  357.) 

RALLI  et  al.  v.  EQUITABLE  MUTUAL  FIRE  INS.  CORP.  OF  NEW  YORK. 

Supreme  Court,  Appellate  Term,  First  Department.     March  23,  1896.) 

Complaint— SuFPiciKNCY— Right  of  Plaiktiff  to  8ue. 

A  complaint,  after  stating  a  cause  of  action  in  personB  other  than  plain- 
tiffs, on  account  of  contracts  of  Insurance,  does  not  show  any  right  of 
plaintiffs  to  sue  thereon  in  their  own  names  by  the  allegation  that  '*plain- 
tlffs,  in  respect  to  the  policies  ♦  •  •  and  to  the  receipt  of  said  un- 
earned premiums,  are  trustees  of  an  express  trust,  each  of  the  said  insured, 
above  mentioned,  in  the  said  policies,  having  authorized  and  requested 
the  said  plaintiffs  to  collect  and  receive  from  the  said  defendant  all  of  the 
said  unearned  portions  of  the  said  surrendered  policies,'*— the  allegation  of 
trusteeship  being  merely  a  conclusion,  and,  moreover,  an  erroneous  one, 
if  based  on  the  averment  of  agency  to  collect 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Pandia  C.  Ralli  and  others  against  the  Equitable  Mu- 
tual Fire  Insurance  Corx)oration  of  New  York.  Prom  a  judgment 
of  the  general  term  (35  N.  Y.  Supp.  1115,  mem.)  affirming  a  final 
judgment  entered  on  an  order  overruling  a  demurrer  to  the  com- 
plaint, interposed  on  the  ground  of  insufficiency  in  substance,  de- 
fendant appeals.     Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFP,  JJ. 

Alex.  S.  Bacon,  for  appellant. 
Chas.  Wehle,  for  respondents, 

BISCHOPF,  J.  The  complaint  alleged  a  cause  of  action  in  va- 
rious parties,  other  than  the  plaintiffs,  against  the  defendant,  upon 
certain  contracts  of  insurance,  and  the  only  manner  in  which  the 
plaintiffs  were  sought  to  be  connected  with  the  transactioii^waaip 
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through  the  allegation  that  "the  said  plaintiffs  in  respect  to  the 
policies  above  mentioned,  and  to  the  receipt  of  said  unearned  pre- 
miums, are  trustees  of  an  express  trust,  each  of  the  said  insured, 
above  mentioned,  in  the  said  policies,  having  authorized  and  re- 
quested the  said  plaintiffs  to  collect  and  receive  from  the  said  de- 
fendant all  of  the  said  unearned  portions  of  the  said  surrendered 
policies." 

We  are  not  advised  by  the  record  as  to  the  grounds  upon  which 
the  court  below  became  satisfied  with  the  sufficiency  of  this  com- 
plaint, and,  in  our  opinion,  there  can  be  no  doubt  that  the  plead- 
ing is  fatally  defective,  if  not,  indeed,  frivolous.  Failing  privity 
of  contract  or  title  in  the  plaintiffs  to  the  demand  in  suit,  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action- 
Bliss,  Code  PI.  §  234;  Mosselman  v.  Caen,  1  Hun,  648;  Davis  v. 
Mayor,  etc.,  14  N.  Y.  506;  Weichsel  v.  Spear,  47  N.  Y.  Super.  Ct. 
223.  And  the  argument  that  the  objection  should  have  been  taken 
to  the  capacity  to  sue  is  unfounded.  As  natural  persons,  the  plain- 
tiffs of  course  had  capacity  to  sue,  in  the  absence  of  affirmative  al- 
legations to  the  contrary;  and,  if  the  demurrer  had  been  placed 
upon  the  ground  noted,  it  would  have,  of  necessity,  been  overruled* 
Bank  v.  Donuell,  40  N.  Y.  412;  Insurance  Co.  v.  Baldwin,  37  N. 
Y.  651. 

The  allegation  of  trusteeship  was  merely  a  conclusion  of  law, 
and  not  alone  thus  objectionable;  moreover,  an  erroneous  conclu- 
sion, from  the  attendant  averment  upon  which  it  appears  to  have 
been  based.  The  fact  that  a  person  is  constituted  a  collection 
agent  does  not  authorize  him,  as  trustee  of  an  express  trust,  to 
bring  an  action"  upon  the  claim  to  be  collected,  in  his  own  name. 
Pom.  Rem.  &  Rem.  Rights,  §  174,  and  cases  cited.  The  plaintiffs 
were  obviously  not  parties  with  whom  the  contracts  in  suit  were 
made  for  the  benefit  of  others,  nor  were  they  persons  having  title 
to  the  demand  as  the  real  parties  in  interest.   Code  Civ,  Proc.  §  449. 

The  judgments  of  the  court  below  must  be  reversed,  and  the  de- 
murrer sustained,  with  costs  to  the  appellant.     All  concur. 


(16  Misc.  Rep.  370.) 

FOX   V.  WABASH   RY.  CO. 

<Supreme  Court,  AppeUate  Term,  First  Department.     March  23,  1896.) 

Carriers— Injury  to  Baggage— Connecting  Lines. 

Where  passenger  baggage  Is  checked  through  to  any  point  upon  a  coupon 
ticket  for  a  continuous  passage  over  several  connecting  lines  of  railroad, 
and  is  delivered  In  a  damaged  condition,  that  company  only  is  liable  upon 
whose  road  the  baggage  is  injured.  The  owner  may,  however,  sue  the 
company  in  whose  custody  he  finds  it  damaged,  and  may  recover  without 
proving  that- the  company  received  it  uninjured,  the  original  good  condition 
being  presumed  to  continue;  but  the  presumption  may  be  rebutted  by 
proof  on  the  part  of  the  company  that  the  property  was  damaged  when 
received  by  the  defendant,  in  which  case  defendant  is  exonerated. 

(Syllabus  by  the  Court.) 

Appeal  from  Sixth  district  court 
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Action  by  Edwin  R.  Fox  against  the  Wabash  Railway  Company. 
Judgment  for  defendant.    Plaintiff  appeals.    Affirmed. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Sixth  district  court  in  favor 
of  the  defendant  The  action  was  brought  to  recover  the  value  of  certain 
articles  contained  in  a  valise  which  was  checked  for  the  plaintiff  in  El  Paso, 
Tex.,  to  Detroit,  upon  a  coupon  ticket  to  New  York  over  several  railways, 
including  the  Texas  Pacific,  the  Iron  Mountain,  the  Wabash  (to  Detroit),  and 
several  others.  The  plaintiff  opened  the  valise  en  route  at  Big  Springs,  Tex., 
on  the  Texas  Pacific  Railroad,  and  saw  it  again  at  Danville,  lU.,  on  the 
Wabash  Line,  when,  as  he  claims,  he  found  it  had  been  broken  open,  and  that 
some  of  the  contents  were  missing.  The  defendant,  the  Wabash  Railroad 
Company,  gave  evidence  to  prove  that  the  valise  was  delivered  in  the  state 
in  which  it  was  received  by  them,  viz.  in  bad  oi'der  and  open,  and  that  none 
of  the  contents  were  lost  or  abstracted  while  in  its  possession;  also,  evidence 
that  the  valise  could  have  held  no  more  than  the  articles  in  it  when  delivered. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOPP,  JJ. 

Edwin  R  Fox,  pro  se. 

Williams  &  Ashley,  for  defendant. 

DALY,  P.  J.  The  appellant  is  under  a  misapprehension  con- 
cerning the  law  of  this  state  applicable  to  cases  like  the  present. 
Where  several  carriers  unite  to  complete  a  line  of  transportation, 
a  passenger  w^ho  has  delivered  baggage  in  good  condition  to  the 
first  one  of  the  series  may  bring  his  action  against  any  subsequent 
one  in  whose  hands  he  finds  the  baggage  in  a  damaged  condition, 
and  can  recover  without  proving  that  the  particular  company  sued 
received  the  property  uninjur^,  as  the  original  good  condition 
will  be  presumed  to  have  continued  up  to  the  time  the  company 
sued  received  the  property;  but  this  presumption  is  not  conclu- 
sive, and  may  be  rebutted  by  proof  upon  the  part  of  the  company 
sued  that  the  property  was  in  fact  damaged  when  received  by  de- 
fendant.   In  Smith  v.  Railroad  Co.,  43  Barb.  225,  the  court  said: 

"Give  to  such  paity  the  benefit  of  the  presumption  that  the  goods  he  has 
delivered  in  good  order  in  such  case  continued  so  until  they  come  to  the  pos- 
session of  the  company  which  delivers  them  at  the  place  of  destination  in  a 
damaged  condition,  and  his  rights  will  be  completely  protected.  The  burden 
Is  then  shifted  upon  the  latter  company  of  proving  that  such  goods  came  to 
its  possession  in  a  damaged  condition,  by  way  of  defense."  Affirmed  41  N. 
Y.  620. 

In  an  action  against  a  transfer  company  for  injury  to  baggage, 
the  railroad  ticket  for  which  was  given  to  its  agent  before  the 
plaintiff  reached  his  destination,  it  is  not  incumbent  upon  the 
plaintiff  to  show  that  such  baggage  was  in  good  condition  when 
received  by  the  defendant,  but  proof  that  it  was  -delivered  in  good 
condition  to  the  railroad  company  is  sufficient  to  throw  upon  the 
defendant  the  burden  of  showing  that  it  was  not  received  by  it 
in  the  same  condition.  Myerson  v.  Woolverton,  9  Misc.  Rep.  186, 
29  N.  y.  Supp.  737.  That  company  only  is  liable  upon  whose  road 
the  baggage  is  lost  or  destroyed.  Kessler  v.  Railroad  Co.,  61  N. 
Y.  538;  Milnor  v.  Railroad  Co.,  53  N.  Y.  363.  The  language  quoted 
l)j  appellant  from  the  decision  in  Hawley  v.  Screven,  62  Ga.  347: 
**When  the  company  has  paid  Mcintosh  for  the  baggage,  let  it  reim- 
burse itself  out  of  one  of  the  links  of  the  combination  whose^  fault , 
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or  negligence  lost  it.  The  defendant  company  alone  has  the  power 
to  trace  it  and  fix  such  responsibility," — does  not  express  the  law 
of  this  state.  In  this  case  the  defendant  company  sustained  the 
burden  which  the  law  cast  upon  it,  of  showing  that  any  loss  of 
contents,  as  well  as  injury  to  the  valise,  happened  before  the  prop- 
erty came  into  its  possession;  and  the  remedy  of  the  plaintiff^ 
therefore,  is  against  some  preceding  company  guilty  of  the  wrong, 
and  not  against  this  defendant,  whose  responsibility  did  not  com* 
mence  until  it  received  the  baggage.  Kessler  v.  Railroad  Co.^ 
supra. 

The  judgment  should  be  affirmed,  with  costs  and  disbursements. 
All  concur. 


(16  Misc.  Rep.  303.) 

NORTON  V.  MAYOR.  ETC.,  OF  CITIT  OF  NEW  YORK. 

(Supreme  (Dourt,  Trial  Term,  New  York  CJounty.    March  19,  1896.) 

1.  Action  aoainbt  City— Notice. 

Under  Laws  1886,  c.  572,  requiring  notice  of  Intention  to  begin  action 
against  a  city  for  personal  injuries  to  be  filed  within  six  months  after  cause 
of  action  accrues,  the  fact  of  filing  the  notice  within  the  limit  prescribed 
must  be  set  up  in  the  complaint. 

2,  Same— Written  Notice. 

Where  the  law  requires  a  notice  to  be  filed,  the  implication  is  that  it  sliall 
be  in  writing,  and  oral  notice  is  insufficient 
8.  Limitation  op  Actions— Personal  Injuries— Infants. 

The  provisions  of  Code  Civ.  Proc  f  396,  extending  the  limitation  of  ac- 
tions in  the  case  of  infants  to  one  year  after  disability  ceases,  do  not  apply 
to  the  limitation  in  Laws  1886,  c.  572,  requiring  notice  of  intention  to  begin 
action  against  a  city  for  personal  injuries  to  be  filed  within  six  months  after 
cause  of  action  accrued. 

Action  brought  by  John  Norton  against  the  city  of  New  York 
for  personal  injuries. 

William  Stainton  and  J.  P.  Berg,  for  plaintiff. 
F.  M.  Scott  and  R.  C.  Beatty,  for  defendant 

McADAM,  J.  The  plaintiff  on  March  12,  1895,  sustained  per- 
sonal injuries  by  reason  of  the  negligence  of  defendant  in  respect 
to  the  highway  known  as  "Eighth  Avenue."  The  defendant  moved 
to  dismiss  the  complaint  upon  the  ground  that  notice  of  intention 
to  commence  the  action  had  not  been  filed  with  the  counsel  to  the 
corporation  within  six  months  after  the  cause  of  action  accrued, 
as  required  by  chapter  572  of  the  Laws  of  1886.  The  notice  was 
given,  but  not  until  about  ten  months  after  the  happening  of  the 
accident,  and  the  fact  is  so  alleged  in  the  complaint.  The  fact  of 
the  filing  of  the  notice  within  six  months  must  be  set  up  in  the 
complaint,  or  a  cause  of  action  is  not  alleged.  Mertz  v.  Citv  of 
Brooklyn  (Citv  Ct.)  11  N.  Y.  Supp.  778,  affirmed  128  N.  Y.  617,  28 
N.  E.  253;  Curry  v.  City  of  Buffalo,  185  N.  Y.  366,  32  N.  E.  80; 
Foley  V.  Mayor  (Sup.  Ct,  App.  Div.,  First  Dept,  Feb.,  1896)  37 
N.  Y.  Supp.  465.  The  legislature  can  attach  such  a  condition  to- 
the  maintenance  of  either  a  common-law  or  statutory  action.    Bein- 
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ing  V.  City  of  Buffalo,  102  N.  Y.  308,  6  N.  E.  792.  It  is  a  condition 
precedent.  Bauer  v.  City  of  Buffalo  (Sup.)  18  N.  Y.  Supp.  672; 
Babcock  y.  Mayor,  etc.,  56  Hun,  196,  9  N.  Y.  Supp.  368;  Dawson  v. 
City  of  Troy,  49  Hun,  322,  2  N.  Y.  Supp.  137;  Frankel  v.  Maycc, 
etc.  (Sap.)  2  N.  Y.  Supp.  294;  Sullivan  v.  Citv  of  Syracuse,  77  Hun, 
440,  29  N.  Y.  Supp.  105;  Harrigan  v.  City  of  Brooklyn,  119  N.  Y. 
156,  23  N.  E.  741;  and  McDonough  v.  Mayor,  etc.  (Sup.)  37  N.  Y. 
Supp.  1, — merely  hold  that  in  actions  ex  delicto  a  demand  for  ad- 
justment need  not  be  served  upon  the  comptroller,  and  in  no 
manner  affect  the  proposition  involved  here. 

It  is  claimed  that,  because  the  plaintiff  is  an  infant,  the  stat- 
ute does  not  apply  to  him  until  one  year  after  the  disability  has 
been  removed.  Code,  §  396.  The  answer  to  this  is  that  the  ex- 
ceptions in  the  Code  do  not  apply  to  the  statute  in  question,  which 
is  special  in  its  character,  and  contains  no  exceptions.  Infants, 
like  other  persons,  are  barred  by  an  act  for  limiting  suits  at  law,  if 
there  is  no  saving  clause  in  their  favor.  Ang.  Lim.  (May's  Ed.)  §§ 
195,  476. 

Plaintiff  asked  leave  to  amend  by  alleging  oral  notice  to  an 
attach^  of  the  corporation  counsel's  office.  The  amendment,  if 
granted,  would  be  unavailing;  for,  when  the  law  requires  a  notice 
to  be  filed,  it  implies  that  it  shall  be  in  writing.  Foley  v.  Mayor, 
etc.,  supra. 

It  follows  that  the  motion  to  dismiss  the  complaint  must  be 
granted. 

(16  Misc.  Rep.  30C.) 

In  re  GUESS. 

(Supreme  Court,  Special  Term,  Kings  County.    March,  1806.) 

1.  Mandamus— Elections  and  Voters— Affidavit. 

In  mandamus  to  compel  a  political  association  to  place  npon  its  rolls  one 
who  swears  that  he  is  an  adherent  of  that  party  and  its  principles,  that  he 
supported  its  ticket  at  the  last  election,  and  intends  to  support  its  principles 
and  candidates  in  the  future,  coimter  affidavits,  on  information  and  belief, 
that  he  is  not  an  adherent  of  that  party  are  insufficient. 

2.  Elections  and  Voters— Qualifications— Courts— Jurisdiction. 

The  election  law  (section  53),  providing  that  "no  person  shall  be  entitled 
to  vote  at  any  primary  unless  he  may  be  qualified  to  vote  for  the  officers 
to  be  nominated  thereat,  on  the  day  of  election,"  and  possess  such  other 
qualifications  '*as  shall  be  authorized  by  the  regulations  and  usages  of  the 
party  holding  the  primary,"  gives  the  courts  Jurisdiction  to  compel  a  po- 
Utical  association  to  place  on  its  roUs  one  who  has  complied  with  such  '*reg- 
ulations  and  usages." 

Application  of  Charles  Guess  for  a  writ  of  mandamus  to  compel 
a  political  association  to  place  him  on  its  rolls.    Granted. 
Roger  M.  Sherman,  for  petitioner. 
C.  H.  Young,  for  defendants. 

GAYNOR,  J.  The  petitioner  asks  for  a  writ  of  mandamus  to 
compel  the  individuals  who  constitute  the  enrollment  committee 
of  the  Republication  Association  of  the  First  ward  of  the  city  of 
Mount  Vernon  to  place  him  upon  the  rolls  of  the  said  association,  j 
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He  has  applied  to  them  to  be  so  enrolled,  but  they  have  refused, 
for  the  stated  reason  that  he  is  not  an  adherent  of  the  Republican 
party,  but  of  the  Democratic  party.  The  petitioner  swears  that 
he  is  an  adherent  of  the  Republican  party  and  its  principles,  that 
he  supported  its  ticket  at  the  last  election,  and  intends  to  sup- 
port its  principles  and  candidates  in  the  future.  This  explicit  dec- 
laration is  met  by  affidavits  which  contain  much  that  is  vague  and 
irrelevant.  That  he  was  a  Democrat  in  1892  or  in  1894  does  not 
tend  to  show  that  he  did  not  support  the  Republican  party  at  the 
last  election,  or  that  he  does  not  intend  to  do  so  in  the  future. 
The  statement  in  the  affidavit  of  Glover  that  it  was  **known  and 
stated  by  some  of  the  members  of  the  committee"  that  the  peti- 
tioner voted  the  Democratic  ticket  last  fall,  is  too  indefinite.  If 
false,  it  would  be  quite  impossible  to  predicate  perjury  upon  it. 
Nor  can  he  say  that  the  fact  was  known  to  some  of  the  members 
of  the  committee.  His  denial  upon  information  and  belief  that 
the  petitioner  is  attached  to  the  principles  of  the  Republican  party, 
and  that  he  supported  its  ticket  last  fall,  is  worthless.  Only  pos- 
itive statements  of  fact  are  considered  in  mandamus  proceedings. 
Unspecific  and  indefinite  statements  and  denials,  or  statements 
and  denials  upon  information  and  belief,  are  worthless.  Merrill, 
Mand.  §  274;  Spell.  Extr.  Relief,  §  1664;  People  v.  Common  Coun- 
cil of  City  of  Brooklyn,  77  N.  Y.  503.  His  denial  that  he  knew  the 
petitioner  was  a  Republican  is  of  no  consequence.  He  could  say 
the  same  of  many  Republicans.  His  denial  in  gross  that  the  peti- 
tioner possesses  the  qualifications  required  by  law,  as  w^ell  as  by 
the  regulations  and  usages  of  the  Republican  party,  has  no  force. 
That  is  a  conclusion  which  can  only  be  drawn  from  the  facts,  but 
he  gives  no  facts.  The  petitioner  states  what  the  requirements 
are,  and  specifically  states  the  facts  which,  if  true,  show  that  he 
possesses  them.  Pease  says  he  "has  known"  the  petitioner  "to  be 
a  Democrat,  who  always  supported  loyally  the  full  Democratic 
ticket."  This  is  very  loose.  He  "has  known"  him  to  support  the 
Democratic  ticket,  it  may  be;  but  this  does  not  meet  the  specifilc 
statement  of  the  petitioner  that  he  changed  to  the  Republican  party 
last  fall,  and  supported  its  ticket  and  principles,  and  now  adheres 
to  its  principles.  Pease  also  says  that  last  fall,  on  election  day, 
he  "asked  and  urged"  the  petitioner  to  vote  for  Hodge,  who  was 
among  those  running  for  office  on  the  Republican  ticket,  and  that 
the  petitioner  "consented  to  split  his  ticket,"  and  vote  for  Hodge. 
This  seems  to  be  intentionally  adroit  instead  of  specific.  Why  is 
not  the  fact  of  what  the  petitioner  said  given  so  that  the  court 
may  draw  the  conclusion?  Though  the  petitioner's  allegations  are 
met  only  in  this  vague  and  dubious  manner,  I  have  concluded  to 
allow  only  an  alternative  writ,  for  it  is  a  difficult  matter  to  prove 
or  disprove  a  man's  politics.  The  question  of  fact  can  be  better 
and  more  safely  decided  by  a  jury  or  court  of  the  vicinage.  Be- 
sides, if  a  false  return  be  made,  the  petitioner  may  be  in  a  posi- 
tion to  get  redress,  which  he  is  not  in  now. 

The  court  has  jurisdiction  of  the  plaintiff's  alleged  grievance. 
Political  primaries  are  now  under  the  sanction  and  control  of  the 
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iaw.  Section  53  of  the  election  law  is  as  follows :  "No  person  shall  be 
entitled  to  vote  at  any  primary  unless  he  may  be  qualified  to  vote  for 
the  officers  to  be  nominated  thereat,  on  the  day  of  election.  They  shall 
possess  such  other  qualifications  as  shall  be  authorized  by  the  reg- 
ulations and  usages  of  the  party  holding  the  primary."  The  Re- 
publican city  committee  of  Mount  Vernon  is  the  controlling  or- 
ganization of  the  Republican  party  there.  Article  8  of  its  con- 
stitution provides  that  Republican  voters  shall  not  be  entitled  to 
vote  at  primaries  "unless  duly  enrolled";  and  on  January  7,  1896, 
it  passed  a  resolution  that  no  one  should  be  enrolled  or  vote  at 
a  primary  who  had  not  voted  the  ticket  of  the  Republican  party 
at  the  last  preceding  election.  It  may  well  be  doubted  whether 
this  latter  condition  is  reasonable  or  lawful,  in  view  of  the  secrecy 
of  voting  required  by  law.  May  a  voter  be  thus  compelled  to  dis- 
close how  he  voted?  But  the  petitioner  has  accepted  the  condi- 
tion, and  I  therefore  do  not  decide  the  question.  It  is  the  legal 
right  of  a  party  voter  to  vote  at  the  primaries  of  his  party.  It  is 
there  that  candidates  for  office  are  selected  in  the  manner  pre- 
scribed by  law,  and  voters  cannot  be  arbitrarily  excluded  from 
them.  The  selection  of  proper  candidates  is  more  important  than 
the  subsequent  voting  for  them.  The  question  whether  the  peti- 
tioner is  entitled  to  be  enrolled  and  to  vote  at  the  primaries  does 
not  depend  upon  the  discretion  nor  uppn  the  decision  of  the  re- 
spondents, but  upon  the  fact  of  whether  he  possesses  the  require- 
ments. 
Let  an  alternative  writ  issue. 


(16  Misc.  Rep.  351.) 

MacKINSTRY  v.  SMITH. 

(Supreme  Court,  Appellate  Term,  First  Department.     March  23.  1896.) 

1   Attornbt  and  Client— Action  for  Servicbs— Counterclaim. 

In  an  action  by  an  attorney  against  his  client  for  professional  services, 
the  answer  pleaded  (1)  a  counterclaim;  then  (2)  set  up  new  matter  not 
described  either  as  counterclaim  or  a  detense,  but  in  which  judgment 
for  a  sum  of  money  as  damages  was  demanded  against  the  plaintiff; 
and  (3)  alleging  "new  matter  as  a  defense/'  and  similarly  demanding 
judgment  against  the  plaintiff.  Uel4  that,  if  it  were  a  question  of  plead- 
ing, the  plaintiff  would  not  have  been  required  to  reply  to  the  matters 
not  expressly  characterized  by  the  answer  as  counterclaims,  and  if  evi- 
dence establishing  the  facts  were  received  under  the  allegations,  an  af- 
firmative judgment  in  defendant's  favor,  or  a  set-off  against  the  plain- 
tiff's demand  as  upon  a  counterclaim,  would  be  proper. 

2w  Same— Waiver. 

The  matters  so  alleged  were  that  the  plaintiff,  while  advising  or  claim- 
ing to  act  for  the  defendant  was  secretly  aiding  and  advising  the  ad- 
verse parties,  naming  them.  At  the  close  of  the  testimony  In  the  case 
the  defendant  asked  the  court  to  submit  to  the  jury  the  question  whether 
or  not  the  plaintiff  was  entitled  to  recover  at  all  by  reason  of  his  sub- 
sequent transactions  with  those  parties.  The  court  stated  It  would  sub- 
mit the  case  only  upon  the  question  of  the  value  of  the  services,  and  not 
at  all  upon  any  question  of  counterclaim.  The  defendant's  counsel  tbeii 
stated  that  he  waived  the  counterclaim,  because,  since  the  action  was 
brought  another  action  upon  which  the  counterclaim  was  based  was  de- 
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cided  in  favor  of  the  defendant.  The  record  then  stated  that  "defend- 
ant's counsel  excepts."  Hdd:  (1)  That  the  waiver  of  the  counterclaim 
might  be  understood  as  a  withdrawal  of  the  whole  subject  of  the  allega- 
tions of  the  answer,  there  being  no  request  for  a  submission  of  the  mat- 
ters pleaded  as  a  defense  as  distinguished  from  a  counterclaim.  (2)  That 
the  request  was  for  the  submission  to  the  Jury  of  a  question  of  law  and 
not  of  fact,  i.  e.  whether  the  plaintiff  is  entitled  to  recover  upon  a  cer- 
tain state  of  facts,  and  the  refusal  to  submit  was  not  error. 
8.  Trial — Objections  to  Evidence. 

The  record  states:  "Plaintiff's  counsel  reads  letters  which  are  marked 
in  one  of  the  packets  or  bundles  of  letters  in  evidence.  Plaintiff's  coun- 
sel also  reads  letter  dated  January  5,  1894.  Objected  to  by  defendant  as 
not  in  evidence.  Objection  overruled.  Defendant  excepts."  Held  that, 
as  the  objection  was  not  made  upon  the  ground  that  the  letter  was  not 
competent  or  admissible,  and  as  not  in  evidence,  it  must  be  deemed  that 
the  only  question  raised  was  as  to  whether  it  was  included  among  the 
letters  in  the  packets  or  bundles  in  evidence;  that  this  was  a  question 
for  the  court  to  decide,  and  there  is  nothing  to  show  error  In  admitting 
it;  and  that  the  admission  of  the  letter  obviated  the  objection  that  it  was 
not  in  evidence. 

4.  Same. 

An  objection  was  made  to  a  paper  offered  in  evidence,  on  the  ground 
that  it  was  incompetent,  immaterial,  and  irrelevant.  Held,  that  this  ob- 
jection did  not  raise  the  question  of  the  due  execution  of  the  paper  by 
the  parties. 

{Syllabus  by  the  Court.) 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Everett  MacKinstry  against  Emma  Condit  Smith  to 
recover  for  services  rendered  defendant  by  plaintiff  as  an  attorney 
at  law.  From  a  judgment  of  the  general  term  of  the  city  court  af- 
firming a  ju^gmenf  entered  on  a  verdict  in  favor  of  plaintiff,  and 
affirming  an  order  denying  a  motion  for  a  new  trial,  defendant  ap- 
peals.    Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Alexander  Thain,  for  appellant. 
Leonidas  Dennis,  for  respondent. 

DALY,  P.  J.  The  plaintiff's  action  was  to  recover  |930.30  for 
professional  services  in  consultations  with  her  and  others  in  nego- 
tiations for  loans  and  settlements,  offering  securities  for  sale,  col- 
lecting moneys,  recovering  property,  drawing  instruments  in  writ- 
ing, examining  records,  etc.  And  the  defense,  besides  a  denial,  set 
up  (1)  a  counterclaim;  (2)  new  matter,  alleging  that  the  plaintiff, 
while  undertaking  to  advise  the  defendant,  aided  the  adverse  par- 
ties, to  her  damage  in  |1,600,  for  which  she  demanded  judgment 
against  the  plaintiff;  and  (3)  for  a  further  defense  alleged  that  the 
plaintiff,  while  claiming  to  act  for  and  advise  the  defendant,  se- 
-cretly  advised  and  aided  the  adverse  parties,  by  which  she  was 
misled,  to  her  damage  in  the  sum  of  ?1,000,  for  which  she  asks  to 
recover  judgment  against  the  plaintiff.  Evidence  was  taken  upon 
both  sides,  and  the  questions  submitted  to  the  jury  were  employ- 
ment, and  the  rendition  of  services,  and  whether  the  plaintiff  had 
been  fully  compensated  by  moneys  collected.  At  the  close  of  the 
testimony  defendant's  counsel  asked  the  court  to  submit  to  the 
jury  the  question  whether  or  not  the  plaintiff  was  entitled  to  ve- 
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cover  at  all  by  reason  of  his  subsequent  transactions  with  the  per- 
sons named  in  the  answer  as  the  adverse  parties  whom,  it  is 
charged,  he  had  secretly  aided.  The  court  said:  *'I  will  submit  the 
case  only  upon  the  questions  of  value  of  the  services,  and  not  at 
all  upon  any  question  of  counterclaim."  The  defendant's  counsel 
then  said:  "I  waive  the  counterclaim,  because,  since  the  action  was 
brought,  another  action  upon  which  the  counterclaim  was  based 
was  decided  in  favor  of  the  defendant*'  The  record  then  states: 
*'Defendant's  counsel  excepts." 

The  question  which  the  defendant's  counsel  asked  the  court  to 
submit  to  the  jury  was  one  of  law,  i.  e.  whether  the  plaintiff  was 
entitled  to  recover  by  reason  of  certain  transactions.  There  was 
no  request  for  an  instruction  of  law,  and  no  request  for  the  sub- 
mission of  any  question  of  fact.  Refusal  to  submit  a  question  of 
law  to  the  jury  was  not  error.  But,  if  the  request  could  be  re- 
garded as  a  request  to  submit  any  question  of  fact  arising  out  of 
the  transactions,  or  for  any  instruction  of  law,  the  subsequent 
waiver  of  the  counterclaim  might  be  understood  as  a  waiver  of  the 
whole  matters  alleged  in  the  answer  with  regard  to  the  transac- 
tions in  question.  These  transactions  were  embodied  in  two  alle- 
gations of  the  answer.  The  first  set  up  new  matter,  not  described 
either  as  a  defense  or  as  a  counterclaim,  but  alleging  damage  to 
the  defendant  in  a  certain  sum,  for  which  she  asked  to  recover 
judgment  against  the  plaintiff.  Similar  transactions  were  alleged 
in  a  separate  "defense,"  in  which,  however,  damages  were  alleged, 
and  judgment  for  a  specific  sum  demanded  against  the  plaintiff. 
If  it  were  a  question  of  pleading  only,  this  new  matter  set  up  in 
the  answer,  not  being  characterized  as  a  counterclaim,  would  not 
have  required  a  reply,  although  plaintiff  did  reply  in  this  action. 
But,  evidence  having  been  taken  under  the  allegations,  if  dam- 
ages had  been  proved,  the  defendant  would  have  been  entitled  to  a 
reduction  of  the  plaintiff's  claim,  or  to  an  affirmative  judgment  as 
upon  a  counterclaim.  Acer  v.  ELotchkiss,  97  N.  Y,  395,  408.  At 
the  time  of  the  request  made  by  the  defendant's  counsel,  it  was 
available  to  the  defendant  to  rely  upon  the  matters  alleged  and 
proved,  as  a  counterclaim  as  well  as  a  defense;  and  the  waiver  of 
the  counterclaim,  without  specifically  claiming  the  benefit  of  the 
matters  in  evidence  as  a  defense,  did  not  apprise  the  court  that 
the  benefit  of  the  defense  was  claimed.  As  is  said  above,  the 
waiver  might  be  understood  as  applying  to  the  whole  case  as  made 
out  under  the  allegations. 

The  exceptions  to  the  admission  or  exclusion  of  evidence  do  not 
show  error.     The  case  shows  that: 

"Plaintiff's  counsel  reads  letters,  which  are  marked  in  one  of  the  packets  or 
bundles  of  letters  in  evidence.  Plaintiff's  counsel  also  reads  letter  dated  Janu- 
ary 5,  1804.  Objected  to  by  defendant  as  not  in  evidence.  Objection  over- 
ruled.   Defendant  excepts." 

The  admission  of  the  specific  letter  named  is  claimed  to  be  error. 
If  the  objection  was  that  the  letter  in  question  was  not  among 
those  marked  in  the  packets  or  bundles,  that  was  a  question  of  fact, 
for  the  court  to  decide  upon  inspection  of  the  paper,  and  there  is 
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nothing  to  show  that  its  admission  wa^  improper.  The  objection 
does  not  raise  any  question  as  to  the  proof  or  admissibility  of  the 
letter, — only  that  it  was  '*not  in  evidence."  This  objection  waa 
cured  by  its  admission.    * 

Another  paper  was  admitted  under  objection  that  it  was  incom- 
petent, immaterial,  and  irrelevant.  This  objection  did  not  raise 
the  question  now  argued,  that  it  was  not  duly  executed,  not  a 
binding  or  valid  agreement,  and  that  the  defendant  was  not  a  party 
to  it,  or  had  any  knowledge  of  it.  It  purported  to  be  signed  by 
her  husband,  and  was  introduced  by  the  plaintiff  to  show  a  trans- 
action concerning  which  the  defendant  had  undertaken  to  testify. 

The  only  other  exception  referred  to  on  brief  of  the  appellant  is 
to  the  exclusion  of  proof  which,  it  appears,  was  subsequently  ad- 
mitted, and  which,  in  any  event,  was  immaterial. 

As  the  exceptions  do  not  show  error,  the  judgment  and  order 
must  be  affirmed,  with  costs.     All  concur. 


SWEENEY  V.  VACUUM  OIL  CO. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department.    March  14,  1896.) 

Master  and  Servant— Fellow  Servants. 

Plaintiff,  who  was  employed  to  work  at  an  oil  press  in  defendant's  oil 
works,  was  taken  by  the  superintendent  from  his  regular  work  and  put 
on  the  work  of  putting  in  a  new  oil  tank.  In  the  course  of  this  work  the 
ropes  used  in  moving  one  of  the  old  tanks  became  tangled,  and  the  super- 
intendent tried  to  dlstangle  them  by  placing  an  iron  pipe  between  them. 
Not  succeeding,  he  left  the  pipe  in  its  position,  and  directed  plaintiff  to 
go  up  a  ladder  and  untwist  the  ropes,  which  he  did.  Plaintiff  then  de- 
scended, and  by  direction  of  plaintiff  slackened  a  rope,  and  the  iron  pipe 
fell,  and  struck  him  on  the  head.  Held,  that  plaintiff  and  the  superintend- 
ent were  fellow  servants  as  to  the  acts  of  the  superintendent  resulting  in 
the  injury.    Ward,  J.,  dissenting. 

Action  by  Patrick  Sweeney  against  the  Vacuum  Oil  Company  for 
personal  injuries  caused  by  defendant's  negligence.  There  was  a 
verdict  directed  by  the  court  in  favor  of  defendant,  and  plaintiff  moves 
for  a  new  trial  on  exceptions  ordered  to  be  heard  at  the  general  term 
in  the  first  instance.     Denied. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  and 
WARD,  JJ. 

J.  H.  Waring,  for  plaintiff. 
W.  F.  Cogswell,  for  defendant. 

PER  CURIAM.  Held,  that  the  negligence  in  this  case,  if  any,  was 
that  of  a  co-employ^,  and  therefore  the  nonsuit  was  properly 
granted. 

WARD,  J.  (dissenting).  This  action  was  brought  to  recover  dam> 
ages  for  personal  injuries  received  by  the  plaintiff  at  the  oil-refining 
works  of  the  defendant  at  Olean,  N.  Y.,  on  the  21st  day  of  June,  1892, 
caused  by  the  alleged  negligence  of  the  defendant.  The  defendant 
was  a  corporation,  and  was  engaged  in  refining  and  manufacturing 
the  products  of  petroleum  oil  at  Olean,  N.  Y.  The  plaintiff  entered 
into  the  defendant's  employ  in  March,  1892,  and  bis  business  in  the 
refinery  was  to  press  the  oil  from  wax  which  is  produced  from  crude 
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oil  by  means  of  presses  for  that  purpose.  The  presses  were  in  a  room  in 
the  refinery.  Underneath  the  presses  were  Iwo  tanks  for  the  reception 
of  the  oil  that  was  forced  out  of  the  wax.  It  became  necessary,  in  the 
course  of  the  business,  for  the  defendant  to  place  a  third  tank  below 
the  presses,  for  the  reception  of  all  the  oil  that  they  created,  for 
which  purpose  the  excavation  in  which  the  tanks  were  located  in  the 
ground  under  the  floor  of  the  refinery  was  enlarged,  by  the  dinection 
of  the  defendant,  and  a  new  tank  was  placed  between  the  old  ones. 
For  this  purpose,  the  old  tanks  had  to  be  crowded  apart.  This 
work  had  been  going  on  for  several  days  prior  to  the  accident  to  the 
plaintiff.  The  plaintiif  had  been  taken  from  his  ordinary  work  of 
pressing  the  oil  from  the  wax  by  George  W.  Hooker,  the  defendant's 
superintendent  at  the  factory,  and  put  upon  the  work  of  excavation, 
and  of  putting  in  this  new  tank.  After  the  excavation  had  been  com- 
pletedy  tackle  blocks  were  rigged  up  to  move  one  of  the  old  tanks. 
They  were  put  up  through  the  ceiling  of  the  room  above  the  tanks, 
some  10  feet  above  the  floor,  and  a  rope  or  chain  was  attached  to  them 
and  to  the  tank,  so  that,  by  pulling  upon  the  ropes  .passing  through 
the  tackle  blocks,  the  tank  could  be  slid  along  to  make  room  for  the 
new  one  that  was  put  in  its  place.  The  ropes  passing  through  the 
tackle  blocks  got  entangled  in  some  way,  and  the  superintendent  got 
a  piece  of  iron  pipe,  about  nine  feet  long  and  two  inches  in  diameter, 
which  he  placed  between  the  ropes,  and,  by  twisting  it,  tried  to  dis- 
entangle them.  For  some  reason,  it  did  not  work  satisfactoiily ;  and 
the  superintendent,  leaving  the  iron  in  this  position,  directed  the 
plaintiff  to  go  up  on  a  ladder  to  untwist  the  rope  or  chain,  which 
the  plaintiff  did.  The  plaintiff  then  descended,  and  the  superin- 
tendent called  to  plaintiff:  **Come  on  here,  come  on  here,  Sweeney! 
Pull  on  this  rope!  Black  on  this  rope!"  This  the  plaintiff  did,  and 
just  as  quick  as  he  did  so  the  iron  came  down,  and  hit  him  on  the 
head.  The  plaintiff  did  not  see  the  iron  when  he  was  up  on  the 
ladder,  nor  did  he  see  it  when  it  canie  down.  The  iron  hit  the  plain- 
tiff  upon  the  head,  knocked  him  down,  and  rendered  him  insensible,^ 
and  inflicted  a  serious  injury  upon  him. 

The  answer  of  the  defendant  admitted,  and  it  was  conceded  upon 
the  trial,  that  the  said  George  W.  Hooker  was  employed  as  its  super- 
intendent during  all  the  time  that  the  plaintiff  was  in  its  employ- 
ment, and  that  tbe  defendant  gave  him  (the  said  superintendent)  full 
charge,  control,  and  direction  of  all  its  affairs  in  and  about  its  busi- 
ness in  Olean,  which  said  Hooker  assumed  and  discharged  during  all 
the  time  the  plaintiff  was  in  its  employment.  In  the  transaction, 
therefore,  out  of  which  this  action  grew.  Hooker  was  the  vice  princi- 
pal, or  alter  ego,  of  the  defendant.  Had  the  defendant  been  an  indi- 
vidual, and  been  present  and  personally  directed  the  work  and  the 
plaintiff,  as  was  done  by  this  superintendent,  no  question  would  arise 
but  that  he  was  guilty  of  negligence,  or,  at  least,  there  was  a  ques- 
tion of  his  negligence  to  go  to  the  jury.  This  corporation  could  not 
personally  be  present,  except  through  its  officers  and  agents.  The 
acts  of  Hooker  were  the  acts  of  the  corporation  defendant.  The 
plaintiff  was  not  engaged  in  his  ordinary  work  of  extracting  the  oil 
from  the  wax.     The  defendant  was  enlarging  its  place  of  busings, —   , 
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adding  a  new  structure  in  the  press  room,  so  as  to  increase  the  ca- 
pacity of  that  room  for  storing  the  oil  that  should  be  pressed  from 
the  wax  thereafter.  It  was,  in  a  measure,  a  matter  of  original  con- 
struction,— a  matter  that  falls  primarily  within  the  duties  of  a  mas- 
ter. All  that  was  done  by  the  defendant  was  necessary  in  carrying 
out  the  purpose  of  the  defendant  as  above  indicated,  and  each  step 
that  was  taken  by  the  plaintiff  in  this  business,  including  the  final 
act  which  precipitated  upon  his  head  the  iron  that  had  been  placed 
among  the  ropes  by  the  superintendent  himself  in  carrying  on  the 
defendant's  business  then  in  hand,  was  done  through  the  positive 
command  of  the  master,  through  its  superintendent.  No  further 
statement  would  seem  to  be  necessary  to  show  that  a  proper  case  was 
presented  to  the  jury,  as  to  the  negligence  of  the  defendant,  and  as 
to  whether  the  plaintiff  was  guilty  of  contributory  negligence.  The 
defendant,  however,  takes  the  position  that  the  acts  of  the  superin- 
tendent above  detailed  were  not  those  of  the  master  (the  defendant), 
but  of  a  fellow  servant  of  the  plaintiff  in  carrying  on  the  detail  of 
the  defendant's- business;  so  that  at  that  time  the  superintendent 
occupied  the  dual  relation  of  master  and  servant,  representing  the 
master  in  all  matters  that  it  concerned  the  master  to  do,  and  being 
a  servant  of  the  master,  and  a  fellow  servant  with  the  plaintiff,  in 
such  matters  as  the  plaintiff  was  ordinarily  engaged  in,  in  his  work 
in  that  refinery, — and  relies  upon  Crispin  v.  Babbitt,  81  N.  Y.  516,  and 
CuUin  V.  Norton,  126  N.  Y.  1,  26  N.  E.  905,  to  sustain  that  position. 
An  examination  of  these  cases  ^^ill  disclose  such  a  diflPerent  state  of 
facts  from  the  one  at  bar  as  will  leave  them  of  no  value  as  authority 
here.  In  Crispin  v.  Babbitt  the  plaintiff  was  engaged  as  a  workman 
at  the  iron  works  of  the  defendant  at  Whitesboro,  N.  Y.;  and  by  the 
order  of  John  L.  Babbitt,  who  was  called  the  financial  agent,  super- 
intendent, overseer,  or  manager  for  the  defendant,  the  plaintiff  had 
assisted  to  draw  a  boat  into  a  dry  dock  connected  with  the  works. 
After  the  boat  was  in  the  dry  dock,  it  became  necessary  to  pump 
out  the  water.  This  was  done  by  means  of  a  pump  worked  by  an 
engine.  While  plaintiff,  with  others,  was  engaged  in  lifting  the  fiy 
wheel  of  the  engine  off  its  center,  said  John  L.  Babbitt  carelessly  let 
the  steam  on,  starting  the  wheel,  throwing  the  plaintiff  on  the  gearing 
of  the  wheel,  and  injuring  him.  It  was  held  that  Babbitt,  in  doing 
this  act, — being  a  part  of  the  details  of  the  ordinary  work  of  getting 
the  boat  into  the  dry  dock,  and  pumping  out  the  water  so  that  it 
could  be  repaired, — was  the  fellow  servant  of  the  plaintiff,  and  not  en- 
gaged in  any  act  in  which  he  represented  the  master.  This  was  held 
by  a  divided  court,  Judges  Earl,  Danforth,  and  Finch  dissenting. 
Judge  Earl  wrote  a  remarkably  strong  and  clear  dissenting 'opinion, 
in  which  he  says,  at  page  526: 

"I  have  made  a  thorough  examination  of  the  reported  cases  in  this  country 
and  in  England,  and  think  I  may  safely  affirm  that  there  is  no  case  in  which 
the  question  was  involved  where  this  dual  relation  has  been  recognized,  and 
the  rule  thus  laid  down.  The  rule  is  thus  stated  in  Wood,  Mast.  &  Serv.  {$ 
438,  451,  453,  and  there  is  a  dictum  to  the  same  effect  by  Judge  Potter  in 
Brickner  v.  Railroad  Co.,  2  Lans.  5()(>-516.  The  only  case  I  have  been  able 
to  find  in  which  the  precise  point  was  involved  and  decided  is  that  of  Stone 
CJo.  V.  Kraft,  31  Ohio  St.  287.     In  that  case  Kraft  was  a  laborer  in  a  stone 
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quarry  of  the  company,  and  one  Stone  was  the  agent  of  the  company,  and 
foreman  of  its  quarry.  Stone  carelessly  and  Improperly  fastened  certain 
hooks  to  a  soft  stone,  for  the  purpose  of  raising  it  with  a  derrick  about  which 
Kraft  was  also  engaged.  The  court  waa  asked  to  charge  'that  if  the  injury 
happened  by  the  negligence  of  the  defendant's  foreman  when  he  was  doing 
the  work  of  a  colaborer  with  the  plaintiff,  and  not  when  in  the  discharge  of 
his  duties  as  foreman  and  representative  of  the  defendant,  the  plaintiff  can- 
not recover,  unless  the  plaintiff  shows  that  the  defendant  did  not  exercise 
reasonable  care  and  prudence  in  the  selection  of  a  foreman.'  Both  requests 
were  refused,  and  the  refusal  was  held  to  be  proper.  Boynton,  J.,  writing 
tlie  opinion  of  the  court,  said:  'The  fact,  if  it  be  true,  that  Stone's  negligence 
in  assisting  in  fastening  the  hook  to  the  stone  to  be  raised  may  have  caused 
the  injiu'y,  and  that  he  was  then  performing  the  duty  of  a  common  workman, 
and  not  those  strictly  pertaining  to  the  duties  of  foreman,  in  no  wise  relieves 
the  company  from  liability.  If  the  act  done  by  him  had  been  done  under  his 
directions,  as  he  did  it,  by  one  of  the  employes  of  the  company,  its  liability 
could  not  be  doubted,  and  for  the  reason  that  the  negligent  act,  although 
committed  by  the  hand  of  another,  was,  In  law,  the  act  of  the  foreman,  and 
consequently  the  act  of  the  master,  and  It  could  be  no  less  the  act  of  the 
master  when  performed  by  the  foreman  In  person.' " 

I  feel  justified  in  this  extended  quotation  from  this  dissenting 
opinion  tecause  of  its  historical  importance  in  connection  with  this 
qustion,  and  its  reference  to  the  then  only  reported  decision  in  this 
country,  within  the  research  of  Judge  Earl,  that  had  asserted  any 
such  doctrine,  and  also  to  justify  the  view  that  Crispin  v.  Babbitt 
should  not  be  followed  further  than  the  facts  in  that  case  absolutely 
warrant.  In  Cullin  v.  Norton,  above  cited,  where  the  decedent  was 
employed  as  a  laborer  in  a  quarry,  and  was  engaged  in  drilling  rock 
for  blasting  purposes  under  the  direction  of  the  defendant's  foreman, 
and  after  it  was  found  that  a  blast  in  one  of  the  holes  had  not  ex- 
ploded, the  foreman  examined  it,  and  found  the  fuse  unconsumed,  but 
failed  to  remove  it,  and  set  another  workman  to  drilling  within  2  feet, 
and  directed  the  decedent  to  drill  at  a  place  some  20  or  30  feet  dis- 
tant; and  the  fuse  caught  fire,  and  the  charge  in  the  hole  exploded, 
f^ausing  the  death  of  the  decedent.  It  was  held  that  the  foreman 
in  this  work  was  a  fellow  servant  of  the  deceased.  It  will  be  seen 
that  in  the  case  of  Cullin  v.  Norton  it  was  only  a  foreman  of  the  work 
whose  act  caused  the  death,  not  a  general  superintendent  or  vice  prin- 
cipal of  the  defendant.  In  Hankins  v.  Railroad  Co.,  142  N.  Y.  416, 
37  N.  E.  466,  plaintiff,  who  was  a  fireman  on  one  of  the  defendant's 
freight  trains,  was  injured  by  a  collision  with  another  train.  Both 
trains  were  behind  schedule  time,  and  their  movements  were  con- 
trolled by  special  telegraphic  orders  from  one  of  the  defendant's  train 
dispatchers,  and  the  accident  was  caused  by  the  negligence  of  one  of 
the  train  dispatchers  in  giving  those  orders.  It  was  held  that  the 
defendant  was  liable,  the  court  holding  that  the  act  of  this  train  dis- 
patcher was  the  act  of  the  defendant,  and  not  the  act  of  a  fellow  serv- 
ant of  the  plaintiff,  although  the  dispatcher  and  the  plaintiff  were 
engaged  as  the  servants  of  the  defendant  in  the  same  general  busi- 
ness, of  operating  the  defendant's  railroad;  and  it  was  strenuously 
contended  by  the  defendant  in  that  case  that,  as  the  general  term  of 
the  Fifth  department,  from  which  the  appeal  had  been  taken,  had  held 
that  the  train  dispatcher  was  the  fellow  servant  fu  the  plaintiff,  the 
defendant  was  not  liable. 
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Sheaf.  &  R.  Neg.  §  102,  states: 

"One  to  whom  his  employer  commits  the  entire  charge  of  the  business,  with 
power  to  choose  his  own  assistants,  and  to  control  and  discharge  them  as 
freely  and  fully  as  the  principal  himself  could,  is  not  a  fellow  servant  with 
those  who  are  employed  under  him;  and  the  master  is  answerable  to  all  the 
underservants  for  the  negligence  of  such  managing  assistant,  either  In  his 
personal  conduct  within  the  scope  of  his  employment,  or  in  his  selection  of 
other  servants." 

In  Pantzar  v.  Mining  Co.,  99  N.  Y.  368,  2  N.  E.  24,  defendant  was 
the  ow^ner  of  a  coal  mine  in  Putnam  county,  N.  Y.,  conducted  un- 
der the  management  of  a  superintendent  who  was  invested  with 
the  same  powers  as  the  superintendent  in  the  case  at  bar.  An  ac- 
cident occurred  to  the  plaintiff,  who  was  an  employ^  of  the  defend- 
ant, and  while  working  in  a  pit  of  the  mine  upon  a  wall  in  the 
course  of  construction  for  the  purpose,  viz.  to  furnish  a  place  be- 
hind which  to  deposit  the  refuse  material  of  the  mine,  was  injured 
by  the  fall  of  a  mass  of  rock  from  an  overhanging  cliff.  The  neg- 
ligence claimed  was  that  the  attention  of  the  superintendent  had 
been  called  to  a  crack  in  the  wall  back  of  the  cliff,  and  that  the 
superintendent  had  taken  no  precaution,  though  practicable,  to 
support  the  rock  and  to  prevent  the  falling  of  the  rock  from  the 
cliff.  Held,  that  this  negligence  of  the  superintendent  was  that  of 
the  master,  and  that  the  master  was  bound  to  furnish  the  plaintiff 
with  a  safe  place  to  work,  which  had  not  been  done  in  this  in- 
stance. In  McGovern  v.  Railroad  Co.,  123  N.  Y.  280,  25  N.  E.  373, 
it  appeared  that  the  defendant  operated,  in  connection  with  its  rail- 
road, a  grain  elevator,  which  was  under  the  entire  control  of  a 
superintendent  appointed  by  it.  The  superintendent  ascertained 
that  the  grain  had  not  been  entirely  discharged  from  one  of  the 
bins  of  the  elevator,  and  that  the  grain  waa  heated,  and  he  knew 
that  when  heated  it  was  liable  to  stick  together  and  adhere  to 
the  sides  of  the  bin;  also,  that  when  detached  it  would  fall  into 
the  bottom  of  the  bin,  and  jeopardize  the  life  of  any  one  who  might 
be  there.  He  sent  McGovern,  the  deceased  (a  laborer  employed 
by  the  defendant  to  shovel  grain),  into  the  bin,  through  a  trapdoor 
at  the  bottom  thereof,  which  had  been  constructed  to  allow  work- 
men to  enter  for  the  purpose  of  clearing  out  the  bin;  having 
opened  the  door  himself,  and  placed  the  ladder  in  position.  The 
bin  might  have  been  examined  from  the  top  to  ascertain  the  amount 
of  grain  in  it,  and  its  location,  but  the  superintendent  omitted  to 
do  this.  After  McGovern  had  entered  the  bin,  the  grain  fell  and 
buried  him,  causing  his  death.  Plaintiff  was  nonsuited.  Held 
error;  that  the  superintendent  stood  in  the  place  of  the  defendant, 
with  respect  to  its  servants,  and  whether  the  defendant  discharged 
the  duty  it  owed  the  plaintiff's  intestate  was  a  question  of  fact,  to  be 
determined  by  the  jury,  as  was  also  the  question  as  to  contribu- 
tory negligence  on  the  part  of  McGovern.  The  case  at  bar  is 
stronger  for  the  plaintiff  than  the  one  just  cited,  for  the  reason 
that  in  the  case  cited  the  servant  and  the  superintendent  were  en- 
gaged in  the  detail  of  the  business  of  the  defendant  at  such  ele- 
vator, and  not  in  the  work  of  constructing  or  repairing  a  place  to 
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carry  on  the  defendant's  business.  It  is  certainly  a  strong  case 
to  sustain  the  plaintiff's  contention  here,  and  received  the  sanction 
of  the  court  of  appeals  long  after  the  dual  doctrine  in  Crispin  v. 
Babbitt  had  been  announced.  In  Benzing  v.  Steinway,  101  N.  Y. 
547,  5  N.  E.  449,  plaintiff,  an  employ^  in  the  defendants'  factory, 
was  called  from  his  work  to  assist  in  putting  up  girders  to  support 
a  roof  in  another  part  of  a  factory.  This  was  not  in  the  line  of 
his  general  duty,  and  he  had  no  previous  knowledge  of  the  appli- 
ances used  in  the  prosecution  of  the  work.  He  was  ordered  by  the 
foreman  to  get  upon  a  platform  which  was  defective  and  broke. 
The  plaintiff  was  injured,  and  brought  an  action  to  recover  dam- 
ages therefor.  The  complaint  was  dismissed  on  the  ground  that 
the  negligence,  if  any,  was  that  of  a  coservant,  for  which  the  master 
is  not  liable.  This  was  held  to  be  error,  for  which  the  judgment 
was  reversed.  In  McCampbell  v.  Steamship  Co.,  69  Hun,  131,  23  N. 
Y.  Supp.  477,  the  plaintiff  was  ordered  by  the  defendant's  super- 
intendent to  truck  a  load  from  the  deck  of  a  steamer  to  the  dock, 
over  a  skid,  at  a  steep  angle.  The  skid  was  furnished  with  mouth- 
pieces at  each  end,  so  as  to  follow  the  swaying  of  the  ship.  On 
starting  down  the  skid,  drawing  a  truck  after  him,  the  load  on 
the  truck  began  to  move,  owing  to  insufficient  means  furnished  to 
keep  the  load  stationary,  and  the  plaintiff  was  injured.  Held,  in 
that  case,  that  the  superintendent  was  not  a  fellow  servant  of  the 
plaintiff.  In  Hardy  v.  Railroad  Co.,  36  Fed.  657,  defendant's  yard- 
master  mounted  the  switch  engine,  and,  while  acting  an  engineer, 
directed  deceased  to  assist  in  uncoupling  cars.  The  latter,  while 
doing  so,  was  killed.  Held,  that  the  court  properly  refused  an 
instruction  that  while  the  yardmaster  was  acting  as  engineer  he 
was  a  fellow  servant  of  the  deceased,  and  defendant  would  not  be 
liable  for  his  acts  as  such.  Though  actually  engaged  as  engineer, 
he  was  none  the  less  yardmaster,  and  entitled  to  be  obeyed  in  the 
work  of  making  up  the  train.  Where  authority  is  conferred  on  a 
servant  by  the  master,  over  his  fellow  servants,  and  his  negligence 
causes  an  injury  to  one  of  them,  the  master  is  not  exempt  from  lia- 
bility, under  the  rule  relating  to  the  negligence  of  fellow  servants. 
Dock  Co.  V.  McMahon,  30  111.  App.  358.  The  fact  that  the  su- 
perintendent, after  having  negligently  directed  the  work,  assist- 
ed in  its  performance,  does  not  affect  the  question  of  the  mas- 
ter's liability.  Malcolm  v.  Fuller  (Mass.)  25  N.  E.  83.  The  fore- 
man or  boss  of  a  gang  and  hand  car,  who  furnishes  one  of  the 
hands  with  a  defective  lever  wherewith  to  propel  the  car,  and  pla- 
ces him  in  a  dangerous  place  to  operate  it,  is,  pro  hac  vice,  the  em- 
ployer whom  he  represents;  and  his  knowledge  of  the  premises  is 
to  be  attributed  to  his  employer,  who  will  be  liable  to  the  servant 
for  injuries  resulting  therefrom.  Banks  v.  Railway  Co.,  40  Mo. 
App.  458.  In  an  action  for  personal  injuries,  the  evidence  showed 
that  the  plaintiff  waa  16  years  old,  and,  while  working  in  defend- 
ant's machine  shop,  he  was  sent  to  assist  in  making  a  wrench. 
The  foreman,  knowing  the  plaintiff's  minority  and  lack  of  strength, 
directed  him  to  reach  under  a  heavy  trip  hammer,  operated  by  a 
treadle,  and  seize  with  a  pair  of  tongs  a  piece  of  iron.     The  iron  [g 
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was  too  heavy  for  the  plaintiff  to  handle,  and  the  tongs  fell  from 
his  hands,  and  fell  upon  the  treadle,  thus  precipitating  the  trip 
hammer  on  plaintiff's  hand,  and  injuring  it.  Held,  that  the  de- 
fendant cannot  exculpate  itself  by  claiming  that  the  man  who 
directed  the  plaintiff  while  at  work  was  a  fellow  servant.  Yea- 
man  V.  Machine  Co.  (Ind.  App.)  30  N.  E.  10. 

Many  similar  cases  might  be  cited  in  other  states,  but  enough 
states  have  been  taken  for  that  purpose.  The  plaintiff  insists 
that,  under  the  circumstances  of  the  case,  the  superintendent  had 
created  an  unsafe  place  and  unsafe  condition  where  the  plaintiff 
worked  at  the  time  he  was  injured,  and  that  the  rule  requiring  the 
defendant  to  furnish  a  safe  place  and  proper  tools  for  his  employes 
to  work  at  and  with  has  application  to  this  case.  Be  that  as  it 
may,  I  have  reached  the  conclusion  that  the  question  as  to  whether 
such  place  was  safe,  or  as  to  whether  the  superintendent  was  act- 
ing for  the  master  in  the  discharge  of  the  master's  duties,  were 
questions  for  the  jury,  as  held  by  the  court  of  appeals  in  the  case 
of  McGovern  v.  Railroad  Co.,  supra,  and  kindred  cases.  Wana- 
maker  v.  City  of  Rochester  (Sup.)  17  N.  Y.  Supp.  321,  affirmed  with- 
out opinion  137  N.  Y.  529,  33  N.  E.  336;  McLean  v.  Oil  Co.  (Sup.) 
21  N.  Y.  Supp.  874  (plaintiff  injured  by  falling  from  a  scaffold 
that  defendant's  carpenter  had  made,  caused  by  a  defective  plank); 
Crowell  V.  Thoma«  (Sup.)  35  N.  Y.  Supp.  936.  But  assuming  that 
the  case  of  Crispin  v.  Babbitt,  supra,  is  to  be  regarded  as  an- 
nouncing the  law  of  this  state,  unshaken  by  subsequent  decisions 
of  the  court  of  appeals,  it  is  easily  distinguishable  from  the  case  at 
bar.  As  we  have  before  said,  in  that  case  the  superintendent  and 
the  plaintiff  were  plainly  engaged  in  the  ordinary  work  of  the  serv- 
ant, in  the  details  of  the  business.  In  the  case  at  bar,  as  we  have 
shown,  the  servant  was  taken  from  his  ordinary  work,  and  put  by  the 
representative  of  the  master  at  a  work  which  it  is  the  duty  and  the 
province  of  the  master  to  control  and  perform;  so  that  this  case  is 
within  the  rule,  in  all  its  strictness,  asserted  by  the  cases  upon 
which  the  defendant  relies.  The  motion  for  a  new  trial  should  be 
granted,  with  costs  to  abide  event. 


(15  Misc.  Rep.  659.) 

In  re  SUTTON. 

(Surrogate's  Ck)urt,   Westcbester  County.     December,   1895.) 

1.  Transfer  Tax— Equity  op  Redemption— Conversion. 

A  succession  to  an  equity  of  redemption  In  real  estate  is  not  subject 
to  tbe  transfer  tax,  on  the  theory  of  an  equitable  conversion,  merely  be- 
cause of  a  power  of  sale  given  the  executors  by  the  will. 

2.  Same- Mortgages. 

Mortgages  on  real  estate  of  testator  will  not  be  deducted  from  his  per- 
sonalty In  determining  the  amount  of  personalty  subject  to  transfer  tax. 

Appeal  from  order  of  surrogate. 

I^roceeding  for  taxation  of  the  estate  of  George  William  Sutton, 
deceased,  under  the  transfer  tax  law.  From  a  decree  entered  on 
the  appraiser's  report,  the  executors  appeal.     Modified.  ^/-iQJp 
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Martin  S.  Smith,  for  appellants. 
James  M.  Hunt,  for  respondent 

SILKMAN,  g.  The  decree  assessing  tax  in  this  matter  must  be 
modified  in  so  far  as  a  tax  is  assessed  upon  the  succession  to  the 
equity  of  redemption  in  the  real  estate.  The  ground  upon  which 
such  tax  was  assessed  is  that  such  equity  of  redemption  is  per- 
sonalty, under  the  rule  of  equitable  conversion,  and  the  succession 
thereto  is,  therefore,  taxable.  There  is  a  clear  equitable  conver- 
sion by  the  terms  of  testator's  will.  Laws  providing  a  system  of 
taxation  are  to  be  construed  as  relating  to  facts,  not  legal  fictions 
or  equitable  rules.  Hoyt  v.  Commissioners,  23  N.  Y.  228;  In  re 
Romaine,  127  N.  Y.  80,  27  N.  E.  759.  The  doctrine  of  equitable 
conversion  does  not  apply  in  all  cases.  Wilder  v.  Ranney,  95  N.  Y. 
7.  The  property  of  which  the  testator  died  possessed  was  in  fact 
real  estate,  and  taxable  as  such.  By  another  equitable  rule,  the 
parties  in  interest,  if  all  sui  juris,  could,  by  uniting,  take  it  in 
place  of  the  proceeds,  and  a  court  of  equity  would,  on  application, 
restrain  the  exercise  of  the  power  of  sale  in  the  executors,  and  thus 
the  property  might  never  take  on  the  character  of  personalty. 

The  claim  of  the  legatees,  that  mortgage  debts  should  have  been 
deducted  by  the  appraiser  from  the  amount  of  the  personal  prop- 
erty, for  the  purpose  of  arriving  at  the  value  of  the  succession,  can- 
not be  sustained.  The  real  estate  is  the  primary  fund  out  of  which 
the  mortgages  are  to  be  paid,  and  the  legatees  take  only  the  equity 
of  redemption.     Such  is  the  law  of  this  state. 

An  order  may  be  entered,  modifying,  as  indicated,  the  decree  en- 
tered upon  the  appraiser's  report. 

Decreed  accordingly. 


(2  N.  Y.  Ann.  Cas.  112.) 

BERNHARDT  v.  KURZ  et  al. 

(Common  Pleas  of  New  York  City  and  County,  Special  Term.     August  27, 

1895.) 

Partition— Sale— SuFPiciENCT  op  Title. 

Failure  to  comply  with  Code  Civ.  Proc.  §  1538,  requiring  that  in  a  par- 
tition action  the  executors  or  administrators  of  a  deceased  person,  who,  if 
living,  should  be  a  party  to  the  action,  must  be  made  parties  defenrlant. 
renders  the  title  so  defective  that  the  purchaser  at  partition  sale  will  not 
be  compelled  to  complete  his  purchase. 

Action  of  partition  by  Louise  J.  Bernhardt  against  Charles  Kurz 
and  others.  Plaintiff  moves  to  compel  John  C.  Klatzel  to  complete 
his  purchase  of  certain  premises  sold  under  the  decree.  Motion  de- 
nied. 

Zeller  &  Miehling,  for  the  motion. 

J.  W.  McDermott  (Boardman  &  Boardman,  of  counsel),  opposed. 

GlEGERICH,  J.  The  purchaser  upon  the  partition  sale  objects 
to  the  title,  and  opposes  the  motion  to  compel  him  to  complete  his 
purchase  upon  the  ground,  among  others,  that  the  administratrix 
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of  the  goods^  chattels,  and  credits  of  one  John  G.  Kurz,  who  died  in- 
testate, seised  of  the  real  property  in  question,  and  the  executor  of 
the  last  will  and  testament  of  John  A.  Kurz,  a  son  of  said  John  G. 
Kurz,  and  who  died  subsequent  to  the  death  of  the  latter,  were  not 
made  parties  defendant.  Section  1538  of  the  Code  of  Civil  Pro- 
cedure requires  that  "in  a  partition  action  the  executors  or  adminis- 
trators and  creditors,  of  a  deceased  person  who,  if  living,  should  be 
a  party  to  said  action,  must  be  made  parties  defendant."  This  re- 
quirement as  to  the  personal  representatives  of  a  deceased  heir  at 
law  was  not  observed  in  the  present  action,  and  hence  the  pur- 
chaser's objection  to  taking  title  is  tenable.  A  purchaser  at  a  par- 
tition sale  has  a  right  to  expect  and  demand  a  marketable  title,  and 
one  free  from  a  reasonable  doubt  as  to  its  validity.  Jordan  v.  Poil- 
lon,  77  N.  Y.  518;  Crouter  v.  Crouter,  133  N.  Y.  55,  30  N.  E.  726,  and 
citations.  And,  as  the  title  offered  does  not  conform  to  these  re- 
quirements, the  purchaser  should  not  be  compelled  to  accept  the 
same. 

This  result  renders  my  consideration  of  the  other  objections 
raised  unnecessary.  Motion  denied,  but,  as  the  precise  question  in- 
volved has  not,  to  my  knowledge,  been  heretofore  passed  upon,  the 
denial  should  be  without  costs. 


as  Misc.  Rep.  530.) 

SANFORD  V.  STORY  et  al. 

(Greene  County  Court.    January,  1896.) 

1.  Administrator— Contract  to  Release  Mortgage. 

A  contract  by  an  administrator  to  release,  for  a  valuable  consideration, 
a  mortgage  executed  to  his  intestate,  is  binding  on  the  estate. 

2.  Mortgage— Conveyance  of  Premises— Release  of  Mortgagor. 

In  an  action  by  an  administratrix  to  foreclose  a  mortgage,  in  support  of 
a  defense  of  a  release  defendant  and  his  wife  testified  that  plaintiff's  co- 
administrator (who  became  insane  shortly  before  the  action  waa  com- 
menced), 20  years  before,  orally  agreed  to  release  defendant  if  he  con¥eyed 
the  premises  to  his  comortgagor,  and  that  he  consequently  conveyed  the 
premises.  It  also  appeared  that  defendant  and  wife,  on  hearing  that  plain- 
tiff was  going  to  foreclose,  told  her  of  the  agreement,  and  demanded  a 
written  release;  that  plaintiff's  coadministrator,  then  sane,  came  in  during 
the  conversation;  that  plaintiff  did  not,  at  this  meeting,  deny  the  release,  and 
refused  a  written  release  only  because  her  son,  who  attended  to  her  busi- 
ness, was  away.  Held,  that  an  executed  release,  and  not  an  executory 
contract  to  release,  was  shown. 
8.  Principal  and  Surety— Change  of  Rate  op  Interest— Release  of  Surety. 

An  oral  agreement  by  a  mortgagee,  made  before  maturity  of  the  mort- 
gage, with  the  mortgagor's  grantee,  without  consideration,  to  accept  a  less 
sum  than  the  rate  of  interest  specified  in  the  mortgage,  and  the  acceptance 
of  interest  at  the  lower  rate,  wiU  not  release  a  surety  on  the  mortgage 
bond. 

Appeal  from  Greene  county  court. 

Action  by  Eliza  A.  Sanford  against  Fletcher  B.  Story  and  others 
to  foreclose  a  mortgage.  From  a  judgment  for  plaintiff,  defendants 
appeal.  Reversed  as  to  Fletcher  B.  Story.  Affirmed  as  to  the  other 
defendants. 
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F.  H.  OBbopn,  for  plaintiff. 
B.  Crowell,  for  defendants. 

SANDERSON,  J.  This  is  an  action  to  foreclose  a  mortgage  made 
by  Jacob  W.  Story  and  wife  and  Fletcher  B.  Story  and  wife  to  John 
Hill,  since  deceased,  bearing  date  April  1, 1872,  on  land  in  the  town  of 
Oreenville.  The  mortgage  is  accompanied  by  a  bond  made  by  Jacob 
W.  Story  and  Fletcher  B.  Story,  bearing  date  on  the  same  day  as  the 
mortgage,  in  the  penal  snm  of  f 5,000,  conditioned  for  the  payment  of 
f 2,500  in  15  years  from  the  date  thereof,  with  interest  to  be  paid 
annually.  The  complaint  asks  for  a  judgment  of  foreclosure  and 
sale,  and  that  Fletcher  B.  Story  be  adjudged  to  pay  any  deficiency 
which  may  remain  after  applying  the  proceeds  of  the  sale  of  the  mort- 
gaged premises  to  the  payment  of  the  amount  due  on  the  said  bond 
and  mortgage,  and  the  costs  and  expenses  of  this  action,  with  interest 
thereon  to  the  date  of  such  payment.  Jacob  W.  Story  died  in  1892, 
and  no  relief  is  asked  against  him.  Prior  to  the  commencement  of 
the  action  the  bond  and  mortgage  were  assigned  to  the  plaintiff. 
The  answer  of  Fletcher  B.  Story,  one  of  the  defendants  herein,  alleges 
that  subsequent  to  the  death  of  John  Hill,  in  the  year  1874,  he  made 
an  arrangement  with  Truman  Sanford,  who  was  one  of  the  adminis- 
trators of  the  estate  of  John  Hill,  deceased,  by  which  it  was  agreed 
that,  if  Fletcher  B.  Story  would  convey  the  mortgaged  premises  to 
his  (Story's)  father  and  mother,  he  (Sanford)  would  release  him  from 
all  obligation  on  the  bond;  that,  in  pursuance  of  this  agreement, 
said  Story  did  convey  said  premises  to  his  father  and  mother,  who 
assumed  the  payment  of  the  bond  and  mortgage  in  question.  The 
testimony  of  defendant  Story  and  his  wife  is  to  the  effect  that  San- 
ford agreed  to  accept  the  father  and  mother  of  Story,  and  to  release 
Fletcher  B.  Story.  On  the  argument,  it  was  admitted  by  counsel  for 
the  plaintiff  that,  if  the  testimony  of  Mrs.  Story  in  regard  to  the  agree- 
ment between  Truman  Sanford  and  Fletcher  B.  Story  to  release  the 
latter  from  the  bond  were  ti-ue,  a  good  defense  would  have  been  estab- 
lished if  the  agreement  had  been  made  with  the  mortgagee  while  liv- 
ing, and  would  be  a  good  defense  in  this  action  if  an  administrator 
-can  bind  the  estate  of  a  deceased  person  by  a  contract  of  this  kind. 
No  written  release  was  ever  made  or  asked  for.  The  only  evidence 
of  what  the  arrangement  was  between  Fletcher  B.  Story  and  Truman 
Sanford  is  found  in  the  testimony  of  Fletcher  B.  Story  and  Elizabeth 
A.  Story,  his  wife.  Truman  Sanford,  with  whom  this  arrangement 
was  made,  was  adjudged  a  lunatic  just  before  the  trial  of  this  action 
was  begun.  The  plaintiff  is  the  wife  of  Truman  Sanford,  and  was 
coadministrator  with  him  of  the  estate  of  John  Hill,  her  father.  The 
plaintiff  was  not  present  at  the  time  the  alleged  agreement  was  made. 
John  Hill  died  in  1873,  and  the  alleged  agreement  was  made  in 
March,  1874,  at  the  house  of  Fletcher  B.  Story. 

On  the  part  of  the  plaintiff,  it  is  claimed  that  the  testimony  of 
Fletcher  B.  Story  and  his  wife  is  insufficient  to  establish  the  claim 
of  one  of  them  against  the  estate  of  a  deceased  person,  or  to  prove  a 
contract  made  with  an  administrator  who  has  since  become  a  lunatic. 
Fletcher  B.  Story  is  directly  interested  in  the  result  of  this  actionJp 
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and  his  wife  is  almost  as  much  interested  in  her  husband's  success. 
The  effect  of  their  testimony,  if  held  sufficient,  is  to  destroy  the  force 
and  effect  of  a  written  instrument  under  seal.  A  number  of  cases 
are  cited  by  plaintiff  bearing  upon  this  point:  Morgan  v.  Freeborn^ 
68  Hun,  296,  22  N.  Y.  Supp.  982;  Forbes  v.  Chichester  (Sup.)  8  N.  Y. 
Supp.  747;  Van  Slooten  v.  Wheeler,  140  N.  Y.  624,  35  N.  E.  583;  Row- 
land V.  Howard,  75  Hun,  1,  26  N.  Y.  Supp.  1018;  In  re  Farian's  Ac- 
counting, 31  Abb.  N.  C.  159,  28  N.  Y.  Supp.  95.  The  rule  seems  to  be 
established  that  claims  of  this  kind  must  be  clearly  and  satisfactorily 
made  out. 

If  there  were  no  other  evidence  with  which  to  establish  the  defense 
set  up  in  the  answer,  besides  the  testimony  of  Fletcher  B.  Story  and 
his  wife,  the  defendant  could  not  be  said  to  have  made  out  his  case 
in  a  clear  and  satisfactory  manner.  But,  more  than  20  years  after 
this  alleged  contract  had  been  made,  defendant  and  his  wife  went  out 
to  see  the  plaintiff  in  regard  to  the  release.  They  told  her  of  the 
contract  betw^een  her  husband  and  Fletcher  B.  Story,  and  that  they 
had  heard  she  was  about  to  foreclose  the  mortgage  and  hold  Mr.  Story 
liable  oh  his  bond  for  the  deficiency.  They  then  asked  her  for  a  writ- 
ten release.  At  some  period  during  the  conversation,  Truman  San- 
ford  came  in  the  house  where  they  all  were.  What  was  said  by  Mr. 
Sanford  is  not  in  evidence.  The  Storys  remained  at  Mrs.  Sanford's 
house  for  several  hours.  The  testimony  of  the  Storys  and  of  the 
plaintiff  as  to  what  was  said  on  this  occasion  differs  in  several  par- 
ticulars, but  it  clearly  appears  that  Mrs.  Sanford  did  not  deny  that  an 
arrangement  had  been  made  with  Truman  Sanford  for  the  release 
of  Fletcher  B.  Story  from  the  bond.  It  is  true  that  Mrs.  Sanford  says 
that  she  knew  nothing  about  the  release  until  that  day,  but  her  hus- 
band was  in  the  house  nearly  all  the  while  Mr.  and  Mrs.  Story  were 
there,  and  could  easily  have  satisfied  her  as  to  whether  their  state- 
ments were  correct.  Truman  Sanford  was  in  apparent  good  health, 
at  this  time.  At  least,  there  is  no  evidence  to  show  that  he  was  not 
of  sound  mind  and  memory.  The  only  reason  Mrs.  Sanford  gave 
why  she  would  not  execute  a  written  release  was  that  her  son  John 
attended  to  her  business,  and  that  he  was  not  at  home.  The  silence 
of  the  plaintiff  at  this  time,  when  she  ought  to  have  spoken,  and  to 
have  informed  herself  if  she  had  any  doubt,  is  a  significant  circum- 
stance, and  strongly  corroborates  the  testimony  of  Fletcher  B.  Story 
and  his  wife  in  regard  to  the  contract  of  release.  The  two  latter 
both  say  that  Mrs.  Sanford  told  them  that  Mr.  Story  could  have  had  a 
release  at  that  time,  if  he  had  asked  for  it.  Mrs.  Sanford  says  that 
she  does  not  remember  of  using  those  words,  and  does  not  think  she  did. 
If  her  husband  had  told  her  on  that  day,  or  at  some  other  time,  that 
such  an  agreement  had  been  made,  it  is  quite  likely  she  would  have 
used  these  words.  If  he  had  not  so  informed  her,  her  denial  would 
have  been  much  stronger  than  it  is  in  her  testimony.  On  the  other 
hand,  if  Truman  Sanford  had  informed  his  wife  that  he  had  made  no 
arrangement  to  release  Fletcher  B.  Story,  she  would  certainly  have 
told  the  Storys  so.  It  is  difficult  to  believe  that  Mrs.  Sanford  did  not,, 
on  that  occasion,  learn  of  her  husband  what  he  had  to  say  about  the 
contract  of  release.  The  Storys  would  hardly  have  gone  to  Plain- 
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tiflTs  honse  with  a  lie  in  their  mouths,  if  they  could  have  been  so  easily 
refuted  by  Mr.  Sanford.  This  also  shows  candor  and  good  faith  in 
the  claim  which  they  allege.  Counsel  for  the  plaintiff  says  that  it  is 
not  probable  that  Mr.  Sanferd  would  have  agreed  to  release  Mr.  Story, 
and  to  take  his  mother  as  security  for  the  amount  of  the  bond.  The 
situation,  however,  is  vastly  different  now  from  what  it  was  at  the 
time  this  contract  was  made.  In  1874  the  land  covered  by  the  mort- 
gage was  worth  about  f4,000.  In  1887,  when  the  mortgage  came 
due,  the  land  was  worth  about  f3,000,  and  the  mortgage  had  been 
reduced  to  f 2,050.  Two  years  before  the  mortgage  came  due,  Amos 
Story,  brother  of  Fletcher,  offered  to  pay  the  Sanfords  the  whole 
amount  of  the  mortgage,  and  they  refused  to  take  it.  At  the  present 
time  it  is  supposed  that  the  land  will  not  bring  enough  in  market  to 
pay  the  amount  due  and  costs.  I  shall  therefore  hold  that  the  evi- 
dence upon  the  subject  of  the  release  is  sufficiently  strong  to  clearly 
and  satisfactorily  establish  a  contract  to  release,  as  testified  to  by 
Mrs.  Story. 

The  testimony  of  Mr.  and  Mrs.  Story  is  criticised  by  plaintiff's 
counsel.  The  fact  that  they  do  not  satisfactorily  explain  why  the 
deed  made  by  them  to  the  parents  of  Fletcher  B.  Story  is  dated  on 
one  day,  and  the  acknowledgment  not  made  until  about  two  weeks 
afterwards,  is  immaterial  in  this  case.  The  conflict  between  their 
testimony  and  that  of  !Mr.  Gallt  as  to  the  number  of  interviews  had 
with  him,  and  what  w^as  said  on  those  occasions,  is  also  immaterial. 
Possibly,  their  memory  is  not  of  the  best,  but  I  see  no  evidence  of  a 
willfully  wrong  statement  upon  a  material  question. 

It  is  claimed  by  counsel  for  the  plaintiff  that  the  contract  made  be- 
tween Fletcher  B.  Story  and  Truman  Sanford  for  the  release  of  the 
former  from  his  bond  is  an  executory  one,  and  that  such  contract, 
made  by  an  administrator,  cannot  bind  the  estate  of  a  deceased  per- 
son. The  following  adjudged  cases  are  cited  upon  this  point:  Hall 
V.  Richardson,  22  Hun,  444;  In  re  Kirkpatrick's  Estate,  9  Misc.  Rep. 
231,  30  N.  Y.  Supp.  283;  Austin  v.  Munro,  47  N.  Y.  360,  3G6;  Schmit- 
tler  V.  Simon,  101  N.  Y.  554,  5  N.  E.  452.  It  seems  to  be  well  estab- 
lished that  an  executor  or  administrator  has  no  power  to  bind  the 
estate  represented  by  him  through  an  executory  contract  having  for 
its  object  the  creation  of  a  new  liability,  not  founded  upon  the  con- 
tract or  obligation  of  the  testator  or  intestate.  It  is  to  be  observed, 
however,  that  the  cases  cited  relate  to  pecuniary  obligations  created 
or  assumed  by  an  executor  or  administrator,  not  growing  out  of  any 
contract  or  obligation  of  the  testator  or  intestate.  But  executors 
and  administrators  have  certain  authority  and  power  over  the  prop- 
erty of  the  estate  vested  in  them,  and  all  acts  done  by  one  of  them 
within  the  scope  of  this  authority  is  binding  on  his  associates.  Thus, 
it  is  stated  in  Wheeler  v.  Wheeler,  9  Cow.  34,  that  acts  done  by  one 
executor  which  relate  "to  the  delivery,  gift,  sale,  or  release  of 
the  testator's  goods  are  deemed  the  acts  of  all."  Barry  v.  Lambert, 
98  N.  Y.  300,  was  an  action  to  enforce  a  trust  which  had  been  created 
by  the  executors,  and  not  growing  out  of  any  acts  or  obligations  of 
the  testator.  The  contract  was  held  enforceable  against  the  estate. 
The  court  says  (page  308)  one  executor  "may  release  or  pay  a  debt,  Jp 
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assent  to  a  legacy,  surrender  a  term,  or  make  an  attornment,  without 
the  consent  or  sanction  of  the  others";  again  (on  page  309),  "But  hav- 
ing the  original  power  to  transfer  the  property  of  the  estate  for  the 
purposes  of  their  trust,  any  act,  whether  performed  by  one  or  all, 
which  has  this  effect,  is  within  their  authority,  and  binds  the  estate." 
Bostwick  V.  Beach,  103  N.  Y.  414,  9  N.  E.  41,  was  an  action  to  compel 
executors  to  execute  a  deed  of  real  estate,  for  the  sale  of  which  they 
had  made  an  executory  contract  of  sale.  The  court  says  on  page  421, 
103N.Y.,page41,  9N.  E.: 

"We  entertain  no  doubt  that  where  the  executors  of  the  wlU  of  a  deceased 
person,  empowered  by  the  terms  of  the  wiU  to  seU  his  real  estate,  enter  Into 
an  executory  contract  for  such  sale,  performance  of  such  contract  may  be  en- 
forced in  equity,  at  the  suit  of  the  purchaser." 

If  an  executor  may  be  compelled  to  convey  real  estate  which  he  has 
agreed  by  an  executory  contract  to  sell  by  virtue  of  a  power  of  sale 
contained  in  a  will,  it  is  difficult  to  see  why  an  executor  or  adminis- 
trator may  not  be  compelled  to  perfoim  an  executory  contract  to  sell 
personal  property,  or  release  a  debt, — power  of  sale  and  of  release 
being  given  to  him  by  law.  Accordingly,  in  Johnston  v.  Wallis,  41 
Hun,  420,  it  was  held  that  executors  who  had  made  an  executory  con- 
tract to  assign  a  judgment  belonging  to  the  estate  could  be  compelled 
to  perform  the  contract.     The  court  says: 

"That  an  executor  in  some  cases  may  bind  the  trust  is  settled.  As  the 
executor  is  the  legal  owner  of  the  property,  and  his  duty  is  to  sell  and  convert 
It,  I  think  his  executory  contract,  if  not  improvident,  wiU  bind  the  estate." 

The  decision  in  this  case  was  affirmed  in  the  court  of  appeals.  112 
N.  Y.  230, 19  N.  E.  653.  On  page  233,  112  N.  Y.,  page  653, 19  N.  K, 
Judge  Finch,  who  wrote  the  opinion,  says: 

"In  this  case,  therefore,  the  defendants  were  owners  of  the  Judgment,  and 
could  lawfully  contract  for  its  sale.  Having  done  so,  they  were  liable  upon 
that  contract,  which  could  be  enforced  against  them,  because  they  made  it,  and 
it  did  not  derive  its  existence  from  any  act  or  dealing  of  their  testator.  We 
agree,  therefore,  with  the  courts  below,  that  the  action  could  be  maintained." 

We  shall  hold  that  an  action  to  compel  the  specific  performance 
of  an  executory  contract,  made  by  an  executor  or  administrator,  to 
release  a  debt,  can  be  maintained. 

In  this  case  the  defendant  claims  that  his  defense  is  based,  not 
upon  an  executory,  but  upon  an  executed,  contract.  He  does  not  aak 
that  the  plaintiff  execute  a  written  release  of  his  obligation  on  the 
bond.  Ue  claims  that  the  acts  done  and  performed  by  him  under 
the  contract  between  him  and  Truman  Sanford  constitute  a  complete 
contract,  and  is  a  perfect  defense  to  a  claim  for  his  personal  liability 
on  the  bond  in  suit;  that,  while  a  written  release  would  be  evidence 
of  the  performance  of  the  contract,  yet  the  facts  proved  by  parol  are 
equally  available  as  a  defense.  It  seems  to  me  that  this  point  is 
weighty  and  important.  I  do  not  care  now  to  discuss  this  point,  but 
will  hold  with  the  defendant  in  his  conclusion. 

The  defendant  Fletcher  B.  Story  makes  a  further  defense  to  the 
claim  of  his  liability  on  the  bond.  He  claims  that,  subsequent  to  the 
conveyance  of  the  mortgaged  premises  by  him  to  his  father  and 
mother,  the  defendant  Amos  Story,  brother  of  Fletcher,  and  who  ac- 

Digitized  by  VjOOQIC 


County  Ct.)  banford  r.  story.  lOD 

quired  his  mother's  interest  in  said  premises,  made  an  agreement 
with  Truman  Banford,  executor  as  aforesaid,  on  behalf  of  himself  and 
his  father,  that  the  rate  of  interest  on  the  bond  and  mortgage  in  ques- 
tion should  be  reduced  from  6  per  cent,  to  4;  that  pursuant  to  such 
agreement  the  payment  of  said  bond  and  mortgage  was  extended 
from  year  to  year;  that,  in  each  year  since  1886,  interest  on  said  bond 
has  been  paid  at  the  rate  of  4  per  cent.;  that  the  value  of  the  mort- 
gaged premises  at  the  time  of  the  maturity  of  the  mortgage  was 
|3,000,  and  has  since  depreciated,  until,  at  the  time  of  the  commence- 
ment of  this  action,  it  would  not  sell  for  more  than  f  1,500.  Defend- 
ant Fletcher  B.  Story  claims  that  this  change  in  the  rate  of  interest 
is  a  material  alteration  of  the  bond,  and  that  he  was  thereby  released. 
It  is  admitted  that,  subsequent  to  the  conveyance  of  the  mortgaged 
premises  to  his  father  and  mother,  Fletcher  B.  Story  became  a  mere 
surety  on  the  bond.  Paine  v.  Jones,  76  N.  Y.  274.  It  is  also  admit- 
ted that  if  a  valid  contract  was  made,  reducing  the  rate  of  interest 
from  6  per  cent,  to  4  per  cent.,  without  the  consent  of  the  surety,  it 
was  such  an  alteration  of  the  bond  as  would  release  him  from  all 
obligation  to  pay  the  amount  secured  by  the  bond,  or  any  part  thereof. 
Bank  v.  Webster,  1  N.  Y.  Law  Bui.  70.  A  contract  which  will  dis- 
charge the  surety  must  be  founded  upon  a  consideration.  An  agree- 
ment without  a  consideration  in  it  could  not  be  enforced,  and  would 
not  discharge  the  surety.  Reynolds  v.  Ward,  5  Wend.  502.  A  mere 
acceptance  of  4  per  cent.,  although  the  holder  of  the  mortgage  says 
that  the  rate  shall  not  be  more  than  4  per  cent.,  does  not  release  the 
surety.  The  only  witness  upon  this  part  of  the  defense  was  Amos 
Story.  He  says  that,  a  year  or  two  before  the  mortgage  became  due, 
he  had  a  conversation  with  Mr.  and  Mrs.  Sanford  in  relation  to  the 
rate  of  interest  upon  the  bond  and  mortgage  in  question.  His  testi- 
mony is  substantially  as  follows: 

"I  asked  Mr.  and  Mrs.  Sanford  if  they  would  take  the  money  on  the  Hill 
bond  and  mortgage.  Truman  said  it  was  not  according  to  contract,  it  was 
not  due,  and  he  would  not  accept  it.  I  said  that  he  ought  to  let  me  have  it, 
because  I  could  get  a  lower  rate  of  interest  (four  per  cent.)  of  Thompson  King. 
They  said  I  could  have  it  at  that.  Then  I  asked  for  a  writing  at  four  per 
cent.,  the  same  as  Mr.  King  had  offered.  Truman  said,  'Let  it  be  as  it  is, 
without  a  writing.* " 

The  witness  stated  that  he  had  seen  Mr.  King,  and  he  had  promised 
to  let  him  have  the  money  at  4  per  cent.  After  this  time  interest 
was  paid  at  the  rate  of  4  per  cent.  So  far  as  this  contract  has  been 
executed,  it  is  undoubtedly  binding,  or  at  least  may  be  made  so;  but 
if  it  is  without  consideration,  so  far  as  it  is  unexecuted,  it  is  void,  and 
the  mortgagee  could  repudiate  it.  McKenzie  v.  Harrison,  120  N.  Y. 
2G0,  24  N.  £.  458.  Defendant  claims  that  there  is  a  consideration 
expressed  in  it:  Firstly,  Amos  Story  bound  himself  to  pay  the  inter- 
est. But  I  fail  to  find  any  such  agreement  in  the  contract.  It  would 
be  doubtful  whether  Amos  Story  could  bind  himself  to  pay  the  debt 
of  a  third  person,  without  an  agreement  in  writing  subscribed  by  him. 
Secondly,  it  is  said  Amos  Story  deprived  himself  of  the  right  to  bor- 
row the  money  of  Mr.  King.  But  I  find  no  provision  in  the  arrange- 
ment made  which  deprived  the  Storys  of  the  right  of  borrowmg^he  t 
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money  of  Mr.  King,  or  of  any  other  person,  at  any  time.  Thirdly,  it  is 
claimed  that  the  time  for  the  payment  of  the  bond  and  mortgage 
was  extended  by  this  agreement  Nothing  was  said  in  the  conver- 
sation about  extending  the  time  of  payment,  and  I  find  nothing  which 
would  deprive  the  Storys  from  paying  the  bond  and  mortgage  when 
they  became  due,  or  upon  giving  the  notice  stipulated  in  the  instru- 
ment. For  these  reasons  I  disallow  the  defense  which  is  based  upon 
the  reduction  of  the  rate  of  interest  from  6  per  cent,  to  4. 

The  complaint  is  dismissed  as  against  Fletcher  B.  Story,  and  judg- 
ment of  foreclosure  and  sale  is  directed  against  the  remaining  parties 
defendant     Ordered  accordingly. 


(10  Misc.  Rep.  294.) 

JACKSON  V.  BRUNOR  et  al. 

(City  Court  of  New  York,  General  Term.    March  16,  1896.) 

IwPAKCY— -Default  against  Minor— Right  to  havb  Set  Aside. 

(X>de  Civ.  Proc.  §  1218,  providiug  that  a  Judgment  by  default  shall  not 
be  taken  against  an  infant  until  20  days  have  expired  since  the  appoint- 
ment of  a  guardian  ad  litem,  applies  only  to  actions  where  the  Infancy  Is 
admitted,  and  In  which  judgment  may  be  rendered  against  an  infant  de- 
fendant; and  a  defendant  sued  as  an  adult,  and  against  whom  a  judg- 
ment has  been  rendered  by  default.  Is  not  entitled  to  have  such  judgment 
set  aside  as  a  matter  of  right,  and  without  terms,  on  an  ex  parte  showing 
of  his  minority. 

Appeal  from  trial  term. 

Action  by  John  B.  Jackson  against  Emile  Brunor  and  another. 
From  that  part  of  an  order  vacating  a  judgment  which  imposed 
terms  upon  defendant  Emile  Brunor,  he  appeals.     Affirmed. 

Argued  before  FITZSIMONS,  CONLAN,  and  O'DWYER,  JJ. 

Eugene  Cohn,  for  appellant. 
Lyman  Rindskopf,  for  respondent. 

O'DWYER,  J.  Appeal  from  part  of  an  order  upon  a  motion  to 
vacate  a  judgment.  This  action  was  conmienced  by  the  personal 
service  of  the  summons  and  complaint  herein  upon  both  of  the 
defendants  herein,  who  are  father  and  son,  in  the  month  of  Sep- 
tember, 1894.  Thereafter  the  father  called  upon  the  plaintiff's  at- 
torney, and  admitted  the  claim,  and  agreed  to  pay  the  same  in 
monthly  installments  of  f  15  each,  and  did,  on  the  18th  day  of  Sep- 
tember and  the  12th  day  of  October,  1894,  pay,  on  account  thereof, 
the  sum  of  $30,  and  received  receipts  therefor  in  behalf  of  the  de- 
fendants. No  other  payments  beiug  made,  judgment  was  entered 
by  default  on  the  5th  day  of  July,  1895,  in  favor  of  the  plaintiff, 
and  against  the  defendants,  for  the  balance  due.  On  the  17th  day 
of  July,  1895,  on  application  made  therefor,  an  order  to  show  cause 
why  said  judgment  should  not  be  vacated  and  set  aside,  and  why 
the  defendant  Emile  Brunor  should  not  have  such  other  and  further 
relief  as  may  be  just,  was  obtained,  and  the  motion  argued  and 
granted  upon  terms.      But,  before  the  entry  of  tha^rder  on  that 
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decision,  an  order  to  show  cause  was  granted,  requiring  the  plain- 
tiff to  show  cause  why  a  reargument  should  not  be  had;  and,  on 
the  return  thereof,  the  motion  for  a  reargument  was  denied,  and 
an  order  entered  denying  the  motion  for  a  reargument,  and  open- 
ing the  default,  vacating  the  judgment,  and  granting  defendants 
leave  to  plead,  upon  terms;  and  this  appeal  is  taken  by  the  de- 
fendant Emile  Brunor  from  so  much  of  the  order  as  denies  the  mo- 
tion for  a  reargument,  and  imposes  terms  as  a  condition  for  the 
opening  of  the  default.  On  the  motion,  the  appellant,  in  his  affi- 
davit, stated  that  he  was  born  April  26,  1876,  and,  at  the  time  the 
debt  sued  on  was  contracted,  he  was,  and  still  is,  an  infant,  under 
the  age  of  21  yeara.  It  nowhere  appears  that  the  plaintiff  or  his 
attorney  was  notified  of  the  alleged  infancy  of  the  defendant,  ex- 
cept by  the  affidavit  of  the  defendant  Martin  Brunor,  who  claims  to 
have  notified  the  plaintiff's  attorney  of  that  fact;  but  that  state- 
ment is  denied,  and  the  infancy  of  the  defendant  is  not  admitted  by 
the  plaintiff. 

It  is  insisted  by  counsel  for  the  appellant  that  by  reason  of  the 
statements  contained  in  the  moving  affidavits  as  to  the  infancy  of 
the  appellant,  and  not  denied  in  the  opposing  papers,  the  motion 
should  have  been  granted,  as  matter  of  right,  inasmuch  as  section 
1218  of  the  Code  of  Civil  Procedure  provides  that  a  judgment  by 
default  shall  not  be  taken  against  an  infant  defendant  until  20 
days  have  expired  since  the  appointment  of  a  guardian  ad  litem  for 
him,  and  this  section  is  made  applicable  to  this  court  by  section 
3347,  subdivisions  4  and  8.  I  do  not  agree  with  the  appellant  in 
his  contention.  The  section  of  the  Code  cited  applies  to  a  case 
where  the  infancy  is  admitted,  and  a  judgment  may  be  entered 
against  an  infant  defendant.  In  the  case  at  bar  the  plaintiff  can- 
not be  bound  by  the  statements  contained  in  the  moving  papers. 
All  that  can  be  claimed  for  them  is  that,  if  pleaded  as  a  defense, 
they  will  raise  an  issue  to  be  determined  on  the  trial.  Infancy  is 
a  personal  privilege,  and  can  be  waived;  and,  if  not  pleaded,  a  judg- 
ment against  an  infant  would  be  binding  on  him.  The  defendants 
were  in  default  for  want  of  an  answer,  and  the  judgment  was  prop- 
erly taken;  and,  being  neither  defective  nor  irregular,  it  was  with- 
in the  discretion  of  the  court  to  impose  terms  as  a  condition  of 
opening  the  default. 

Order  affirmed^  with  costs.     All  concur. 
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MEYERSON  v.  HARTFORD  FIRE  INS.  CO. 

(City  Court  of  New  York,  Genera)  Term.    March  16.  180G,) 

1.  Insurance— Appraisers. 

Under  a  clause  in  a  fire  policy,  that,  in  the  event  of  disagreement  as  ta 
the  amount  of  the  loss,  it  shall  be  ascertained  by  two  "competent  and  dis- 
interested" appraisers,  the  assured  and  the  company  each  selecting  one, 
the  fact  that  the  person  named  by  assured  as  her  appraiser  acted  in  that 
capacity  on  similar  occasions  does  not  render  him  incompetent  or  in- 
terested. 

2.  Same— Eyidence  as  to  Value— Competency  of  Witness. 

In  an  action  for  insurance  on  household  furniture,  it  was  proper  to  al- 
low the  administratrix  of  insured  to  testify  to  the  value  of  the  articles,  she 
having  bought  some  of  them,  and  known  the  value  of  others,  and  based 
her  valuation  of  the  balance  on  experience  and  observation. 

8.  Same— Proof  op  Loss— Signino  by  Administratrix-Elect. 

Where  a  fire  occurred  a  few  days  after  death  of  assured,  and  plaintiff 
had  applied  for  letters  of  administration,  which  were  issued  to  her  a  few 
days  thereafter,  she  was  Justified  in  signing  the  proofs  of  loss  as  admin- 
istratrix-elect. 

Appeal  from  trial  term. 

Action  by  Annie  Mejerson,  administratrix,  against  the  Hartford 
Fire  Insurance  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

Argued  before  FITZSIMONS,  CONLA^^  and  O'DWYER,  JJ. 

Cardozo  &  Nathan,  for  appellant. 
Charles  Wehle,  for  respondent. 

FITZSIMONS,  J.  The  defendant  insured  the  household  furni- 
ture and  other  personal  property  of  plaintiff's  intestate.  Said 
property  was  destroyed  and  damaged  by  fire  to  the  extent  of  f  401.- 
35,  as  claimed  by  plaintiff.  The  policy  was  for  |500,  and  the  jury 
rendered  a  verdict  in  the  plaintiff's  favor  for  |375.  The  defend- 
ant's policy  of  insurance  contained  the  following  provision: 

'*In  the  event  of  disagreement  as  to  the  amount  of  the  loss,  the  same  shall 
be  ascertained  by  two  competent  and  disinterested  appraisers,  the  assured 
and  the  company  each  selecting  one." 

Because  of  the  damage  aforesaid,  and  under  said  contract,  the 
parties  hereto  each  selected  a  person  to  adjust  said  damage;  but 
no  appraisement  was  ever  had,  because,  as  defendant  contends,  the 
plaintiff  refused  to  name  a  competent  and  disinterested  person  as 
her  appraiser.  The  defendant  selected  one  Mr.  Baldwin  to  act  as 
its  appraiser,  he  having  acted  in  a  like  capacity  for  insurance  com- 
panies prior  to  the  instance  in  question.  The  plaintiff  nominated 
three  persons.  Each  one  of  them  were  objected  to  by  the  defendant, 
upon  the  ground  that  they  had  severally  acted  as  public  adjusters, 
on  other  occasions  and  for  other  persons;  that  is  to  say,  that  they 
represented  the  interests  of  the  assured  in  matters  like  the  one  un- 
der consideration,  besides  that  they  were,  at  different  times,  copart- 
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ners  of  Mr.  Kenny,  the  plaintiflTs  adjuster.     The  defendant's  coun- 
sel, at  the  close  of  the  case,  asked  the  trial  justice  to  charge: 

"That,  if  the  jury  find  that  Mr.  Handte,  Mr.  Otto,  and  Mr.  Baird,  the  three 
pereons  named  by  the  plaintiff  as  appraisers,  were,  in  point  of  fact,  public 
adjusters,  and  were  then,  or  recently  had  been,  partners  of  the  plaintiff's 
a^ent,  Mr.  Kenny,  that  they  were  neither  competent  nur  disinterested,  within 
the  meaning  of  the  policy." 

The  court  refused  so  to  charge,  and  the  defendant  excepted. 

In  refusing  to  so  charge  the  trial  justice  did  right.  All  that  the 
defendant,  under  its  policy,  is  entitled  to  is  a  fair  and  just  appraise- 
ment of  the  destroyed  and  damaged  goods  by  competent  and  disin- 
terested appraisers.  The  fact  that  the  person  named  by  plaintiff 
as  her  appraiser  acted  in  that  capacity  on  similar  occasions  surely 
would  argue  that  he  was  a  competent  and  experienced  man.  The 
fact  that  he  so  acted  should  not  stamp  him  as  an  interested  per- 
son. Even  the  defendant  seemed  to  recognize  the  truth  and  force 
of  this  suggestion,  because  it  selected  as  its  representative  one  who 
had  acted  as  an  appraiser  for  insurance  companies  on  many  prior 
occasions.  Whether  or  not  the  persons  selected  by  plaintiff  were 
competent  and  disinterested  was  a  question  of  fact,  for  the  jury  to 
determine;  not  one  of  law,  for  the  court  to  decide.  That  ques- 
tion was  fully  and  fairly  submitted  to  the  jury,  and  they  held 
against  the  defendant,  and  their  finding  is  final. 

The  plaintiff  was  permitted  to  testify  as  to  the  value  of  the  dam- 
aged property.  The  defendant  deemed  such  testimony  improper. 
It  is  true  that  it  is  usually  unsatisfactory,  and  had  better  be  avoided 
if  possible;  but,  in  cases  like  this  one,  it  is  usually  the  best,  and 
often  the  only,  testimony  that  can  be  had.  The  very  careful  cross- 
examination  of  defendant's  counsel  shows  upon  what  she  based  the 
estimate  of  the  value  .of  such  articles.  Many  of  them  she  pur- 
chased; others,  she  knew  their  value;  her  experience  and  observa- 
tion formed  a  basis  for  the  valuation  of  the  balance  of  them.  Tak- 
ing her  testimony  as  a  whole,  the  jury  were  justified  in  believing 
that  her  valuation  was  just  and  fair. 

The  fire  occurred  a  few  days  after  the  death  of  the  assured,  and 
the  plaintiff  had  then  applied  for  letters  of  administration,  which 
were  duly  issued  to  her  a  few  days  thereafter.  She  was  certainly 
justified  in  signing  the  proof  of  loss  as  administratrix-elect.  She 
was  so  in  fact,  and  was  the  person  who  could  best  sign  and  submit 
the  same.  In  our  judgment  the  proof  of  loss  served  complied  fully 
with  the  requirements  of  the  defendant's  policy  of  insurance. 

The  judgment  is  affirmed,  with  costs.     All  concur. 
v.8«x.Y.s.no.l — 8 
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MOSKOWITZ  et  al.  v.  HORNBBRGER. 

(City  Court  of  New   York,   General  Term.     February,   1896.) 

1.  Brokeks—Commibsions— Con TB ACTS. 

A  broker  haying  produced  a  customer  under  an  agreement  by  which, 
on  such  production,  he  was  entitled  to  commissions,  a  subsequent  agree- 
ment with  his  principal  that,  unless  deeds  passed,  he  should  have  no 
commissions,  is  without  consideration. 

2.  Same— Action  for  Commissions— Evidence. 

In  an  action  by  a  broker  for  commissions  for  having  produced  a  cus- 
tomer for  an  exchange  of  property,  defendant  may  show  that  the  cus- 
tomer's title  to  his  property  was  not  good. 

Appeal  from  trial  term. 

Action' by  Joseph  Mosk'owitz  and  others  against  George  Horn- 
berger  for  commissions.  From  a  judgment  for  plaintiffs,  defendant 
HDDeals      Reversed 

Argued  before  VAN  WYCK,  C.  J.,  and  SCHUCHMAN  and  MC- 
CARTHY, JJ. 

Lewis  S.  Goebel  (Edward  W.  S.  Johnston,  of  counsel),  for  appellant 
David  Leventritt,  for  respondents. 

McCarthy,  J.  From  an  examination  of  the  evidence,  it  appears 
that  the  original  agreement  between  the  plaintiffs  and  defendant 
took  place  in  the  latter  part  of  October  or  the  ^rst  of  November,  and 
after  certain  negotiations  the  contract  for  the  exchange  contemplated 
was  signed  November  9,  1893.  In  the  absence  of  any  special  agree- 
ment at  this  time,  these  plaintiffs,  upon  the  production  of  a  purchaser 
or  customer  ready,  willing,  and  able  to  make  the  exchange  as  con- 
templated, became  entitled  to  the  commissiqn  agreed  upon,  to  wit, 
1  per  cent.,  less  the  $50  for  a  present  to  the  defendant's  wife.  Nor 
could  the  plaintiffs  be  deprived  of  their  commission  by  reason  of  any 
caprice  or  humor  of  the  defendant,  if  the  other  party  came  within  the 
requirements  as  stated.  This  being  the  law,  in  the  absence  of  some 
special  agreement  the  plaintiffs  were  entitled  to  recover.  On  the 
trial,  however,  the  defendant  offered  in  evidence  the  following  agree- 
ment, dated  November  10,  1893,  which  was  admitted: 

*'No  commissions  to  be  paid  to  us  by  Geo.   Hornberger  unless  deeds  to 
said  premises  pass,   unless  Hornberger 's  title  should  prove  on  examination 
unmarketable,  in  which  event  he  is  to  pay  the  commission,  to  wit,  $400. 
"Dated,  November  10, 1893.  F.  B.  Potash. 

"Max  I.  Lefkowltz. 
"Jos.  Moskowitz. 
"A.  Roll." 

We  think  this  agreement  was  without  consideration,  and  thus  null 
and  void,  and  did  not  destroy  the  plaintiffs'  cause  of  action.  Where, 
under  the  original  agreement,  the  broker  is  entitled  to  his  commission 
when  he  has  produced  a  purchaser  ready,  willing,  and  able  to  enter 
into  a  contract,  a  subsequent  agreement  by  the  brokei*,  in  considera- 
tion of  the  execution  of  such  contract,  not  to  claim  or  demand  com- 
missions until  delivery  of  the  deed,  is  without  consideration,  and  can- 
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BOt  affect  the  obligation  of  the  vendor  to  pay  them.  McComb  v.  Von 
EUert,  7  Misc.  Rep.  59,  27  N.  Y.  Supp.  372. 

This  contract  of  November  10,  1893,  being  void,  left  the  plaintiffs 
to  pursue  their  remedy  on  the  same  cause  of  action  pleaded.  But  the 
plaintiffs,  disregarding  the  fact  that  the  contract  just  spoken  of  was 
void,  and  accepting  it  as  a  valid  and  binding  obligation,  proceeded  to 
try  the  case,  not  on  the  cause  as  set  up  in  the  pleadings,  but  asked 
and  obtained  leave,  against  objection  and  exception,  to  amend  the 
complaint  in  an  effort  to  meet  this  void  agreement.  This  was,  in  our 
judgment,  error,  since  it  was  proceeding  upon  an  entirely  distinct  and 
different  cause  from  that  alleged  in  the  complaint,  and  a  recovery 
here  cannot  be  claimed  as  secundum  allegata  et  probata.  It  is  ap- 
parent, too,  that  the  justice,  in  rendering  his  decision,  based  it  en- 
tirely upon  the  agreement  which  we  have  declared  void.  The 
original  cause  of  action  was  to  effect  an  exchange  of  the  defendant's 
property  for  certain  property  in  Twelfth  street.  It  was  immaterial, 
in  the  absence  of  a  special  agi'eement,  as  between  plaintiffs  and  de- 
fendant, and  is  of  no  consequence,  whether  defendant's  title  was 
marketable  or  not;  but  it  was  important  and  material,  before  the 
plaintiffs  could  recover,  to  show  that  the  purchaser  or  customer 
whom  they  produced  to  the  defendant  was  able  and  competent  to 
make  the  contract  of  exchange,  or,  in  other  words,  that  the  title  of 
their  customer  was  good  and  marketable.  We  think  the  trial  justice 
erred  in  rejecting  the  evidence  offered  by  the  defendant  to  show  that 
the  title  of  the  customer  whom  the  plaintiffs  produced  was  not  a  good 
or  marketable  one,  and  that  he  was  not  the  owner  or  had  the  right 
to  exchange  the  property  which  he  offered  in  exchange  for  the  defend- 
ant's. As  to  the  ownership  in  fee  simple  by  Kempner  of  the  premises 
in  East  Twelfth  street,  we  do  not  think  it  material,  if  it  is  shown  that 
Kempner  had  the  control  of  the  same,  although  in  the  name  of  one 
iSolomon  Miller,  who,  in  accordance  with  the  directions  and  instruc- 
tions of  Kempner,  entered  into  the  agreement  of  exchange  for  the 
premises  in  question,  and  without  objection  by  the  defendant.  The 
exchange  was  to  be  a  substantial  one,  not  in  the  name,  but  in  the  prop- 
erty and  land  in  question,  and  for  which  this  defendant  agreed  to 
give  plaintiffs  their  commission.  The  right  to  show  that  the  cus- 
tomer produced  by  the  plaintiffs  was  not  the  owner,  and  did  not  have 
title,  as  well  as  that  the  same  was  unmarketable,  was  certainly  a  con- 
dition, precedent  before  the  plaintiffs  could  recover.  Without  pass- 
ing upon  the  other  questions  raised,  we  deem  these  errors  sufficient. 
The  judgment  is  therefore  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event.     All  concur. 
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(16  Mi80.  Rep.  296.) 

ZENDER  V.  SELIGER-TOOTHILL  CO. 

(City  Court  of  New  York,  General  Term.    March  16,  1896.) 

1.  Employment— Contract. 

Plaintiff,  after  negotiations  for  employment  at  $2,0(X)  a  year,  submitted 
an  offer  to  worlt  at  a  yearly  salary  of  $1,500.  Defendants  wrote  him 
February  2l8t:  "We  have  concluded  to  give  you  a  trial,  for  a  month  or  so, 
for  a  compensation  of  $80  per  month.  ♦  ♦  •  If  you  show  yourself  to 
be  the  man  we  want,  we  will  gladly  make  yearly  arrangements  to  mutual 
satisfaction,  and  put  you  in  a  position  to  cam  more  money  than  you  have 
asked.  ♦  •  ♦  The  experience  we  have  had  together  does  not  warrant 
it,— to  do  any  better  for  the  present,  until  you  prove  yourself  to  us  a 
competent  man."  On  February  20th  defendants  wrote  plaintiff:  **We  do 
hereby  place  you  in  charge  of  our  office  from  March  1st,  as  per  our  previous 
letters.  We  hope  that  you  will  be  successful,  and  that  we  will  be  to- 
gether for  many  years."  April  8th  defendants  wrote,  "You  know  as  well 
as  we  do  that  we  would  be  too  delighted  to  pay  you  three  times  the 
amount  you  have  been  drawing,  if  you  would  only  have  earned  It."  And 
April  11th  they  wrote,  "You  know  what  our  arrangement  was,— one  month 
on  trial,  and  if  you  were  successful,  that  we  were  to  engage  you  perma- 
nently."   Held,  that  It  was  a  question  for  the  Jury  what  the  contract  was. 

2.  Instkuctioxs— Harmless  Ekrok. 

The  evidence  showing  that  plaintiff  was  entitled  to  recover  more  than 
the  amount  of  the  verdict,  for  breach  of  contract  of  employment,  error  in 
not  limiting  recovery  to  wages  up  to  the  time  of  trial,  where  the  term  of 
employment  has  not  expired,  is  harmless. 

Appeal  from  trial  term. 

Action  by  Justus  E.  Zender  against  the  Seliger-Toothill  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  FITZSIMONS,  CONLAN,  and  O'DWYER,  JJ. 

John  R.  O'Gorman,  for  appellant 
A.  Walker  Otis,  for  respondent. 

O'DWYER,  J.  The  action  is  brought  to  recover  damages  for  a 
breach  of  a  contract  of  employment  at  an  annual  compensation  of 
|2,000.  The  defendant  insists  that  the  contract  was  in  writing, 
while  the  plaintiff  contends  that  it  was  partly  written  and  partly 
oral.  It  is  well  settled  that  oral  evidence  may  be  given,  not  to  con- 
tradict or  vary,  but  to  prove  what  the  contract  really  was.  Condit 
V.  Cowdrey,  123  N.  Y.  463,  25  N.  E.  94(5.  And  when  a  contract  is 
thus  made  out,  partly  in  writing  and  partly  by  parol,  as  here,  its 
construction  is  a  question  of  fact  for  the  jury.  The  rule  is  well 
stated  in  Campbell  v.  Jimenes,  3  Misc.  Rep.  516,  23  N.  Y.  Supp. 
333,  by  Judge  Pry  or: 

"If  the  intention  of  the  parties  to  a  written  contract  be  Intelligible  upon  the 
face  of  the  instrument,  extrinsic  proof  of  Its  meaning  is  inadmissible,  and  its 
construction  is  for  the  court  alone.  But  if  the  terms  be  so  obscure  or  ambigu- 
ous as  not  to  be  understood  without  the  aid  of  adventitious  light,  then  evi- 
dence, not  only  of  the  surrounding  circumstances,  but  of  the  acts  and  con- 
versations of  the  parties,  is  competent  to  illustrate  their  intention;  and.  upon 
such  evidence,  the  meaning  of  the  instrument  is  for  determination  by  the 
jury." 
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Prom  the  evidence  it  appears  that  prior  to  the  letter  of  February 
21,  1895,  the  plaintiff's  assignor  had  conversations  with  the  oflficers 
of  the  defendant,  in  which  the  subject  of  his  employment  by  it  at 
an  annual  salary  of  |2,000  was  discussed,  and  plaintiff's  assignor 
finally  offered  to  accept  the  position  at  |1,500  per  year. 

At  the  last  of  these  interviews,  which  was  had  on  Saturday,  it 
was  arranged  that  the  defendant  would  write  the  plaintiff's  as- 
signor on  the  following  Tuesday  or  Wednesday.  Not  hearing  from 
defendant  at  that  time,  the  following  telegram  was  sent  to  the 
defendant  by  the  plaintiff's  assignor,  "It  is  very  necessary  for  me 
to  hear  from  you  to-day;"  and  in  response  to  that  telegram  the  de- 
fendant wrote: 

"Your  telegram  received.  Mr.  ToothlU  and  I  have  considered  your  applica- 
tion, and  hare  come  to  the  conclusion  to  give  you  a  trial,  for  a  month  or  so, 
for  a  compensation  of  eighty  dollars  per  month.  The  idea  is  not  to  cut  you 
down  from  your  original  figures.  If  you  will  show  yourself  to  be  the  man 
we  want,  we  will  gladly  make  yearly  arrangements  to  mutual  satisfaction, 
and  put  you  in  a  position  to  earn  more  money  than  you  have  asked.  Our  Mr. 
Seliger  has  told  you  just  exactly  what  we  expect  you  to  do.  The  experience 
we  had  together  does  not  warrant  it,— to  do  any  better  for  the  present,  until 
you  prove  yourself  to  us  a  competent  man.  If  you  should  accept  our  propo- 
sition, let  us  know  by  return  of  mail,  as  we  want  you  to  start  with  us  on  the 
first  of  the  month." 

This  telegram  and  letter  the  defendant  relies  on  as  showing  the 
contract  between  the  parties.  In  the  conversations  preceding  the 
letter,  nothing  was  said  by  either  of  the  parties  about  a  monthly 
hiring.  The  negotiations  were  confined  to  the  question  of  the 
lowest  rate  at  which  plaintiff's  assignor  was  willing  to  serve,  and 
whether  defendant  could  afford  to  hire  him  at  $1,500  per  annum. 
Not  a  word  was  said  indicating  a  monthly  employment.  In  the 
letter  the  defendant  says  that  it  has  come  to  the  isonclusion  to  give 
plaintiff's  assignor  a  trial  for  a  month  or  so  at  a  compensation  of 
fSO  per  month.  Then  follows  this  sentence,  "The  idea  is  not  to  cut 
you  down  from  your  original  figures."  Defendant  intended  to  say 
to  plaintiff's  assignor  that  the  proposition  to  work  for  one  year 
for  ;f  1,500  was  not  to  be  cut  down;  it  was  not  to  be  reduced  or 
interfered  with  in  any  way:  provided,  only,  that  plaintiff's  as- 
signor should  show  himself  to  be  a  competent  man.  Further  on, 
defendant  says : 

"If  you  will  show  yourself  to  be  the  man  we  want,  we  will  gladly  make  yearly 
arrangements  to  mutual  satisfaction,  and  put  you  in  a  position  to  earn  more 
money  than  you  have  asked.  Our  Mr.  Seliger  has  told  you  just  exactly 
what  we  expect  you  to  do.  The  experience  we  have  had  together  does  not 
warrant  It,— to  do  any  better  for  the  present,  until  you  prove  yourself  to  us 
a  competent  man." 

The  question  of  competency  was  to  determine  the  rights  of  the 
parties.  If,  after  a  month  or  so,  plaintiff's  assignor  should  prove 
to  be  competent,  he  was  to  receive  |1,500  per  year, — that  is,  "yearly 
arrangements  to  mutual  satisfaction";  for  plaintiff's  assignor  was 
content  with  |1,500,  and,  if  defendant  agreed  thereto,  there  would 
necessarily  be  **mutual  satisfaction,"  coupled  with  the  suggestion 
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that  he  might  earn  even  more  money  than  he  had  asked,  provided, 
always,  that  he  was  competent.  On  February  26th,  five  days  after 
this  letter,  defendant  wrote  the  plaintiff's  assignor: 

**We  do  hereby  place  you  in  charge  of  New  York  office  from  March  l8t» 
as  per  our  previous  letters.  We  hope  that  you  will  be  successful,  and  that 
we  will  be  together  for  many  years  to  come." 

This  statement  is  entirely  inconsistent  with  the  theory  that  de- 
fendant had  only  a  week  before  hired  plaintiff's  assignor  for  a  sin- 
gle month.    Then,  again,  on  April  8,  1895,  defendant  writes: 

"You  know  as  well  as  we  do  that  we  would  be  too  delighted  to  pay  you 
three  times  the  amount  that  you  have  been  drawing,  if  you  would  only  hiive 
earned  it." 

And  finally,  on  April  11,  1895,  defendant  writes: 

"You  know  what  our  arrangement  was,— one  month  on  trial,  and,  If  you 
were  successful,  that  we  were  to  engage  you  pennanently." 

Upon  this  evidence,  it  was  properly  left  to  the  jury  to  determine 
what  the  contract  between  the  parties  was. 

The  court  was  requested  by  the  defendant  to  instruct  the  jury 
that  "in  any  event  the  proper  measure  of  damages  is  the  wages 
only  up  to  the  time  of  the  trial  of  the  action,  and  not  up. to  the 
time  when  the  contract  of  employment  would  have  expired  if  it 
existed" ;  and,  to  the  refusal  to  so  charge,  defendant  duly  excepted. 
The  action  was  tried  on  the  8th  day  of  October,  1895,  so  that,  at 
the  time  the  jury  were  called  upon  to  assess  the  damages  sustained 
by  reason  of  the  breach  of  the  contract  of  employment,  five  months 
of  the  term  provided  for  therein  had  not  expired.  The  refusal  to 
charge  as  requested  was  error.  The  plaintiff's  cause  of  action 
arose  at  the  time  of  the  breach  of  the  contract,  and  he  was  then 
entitled  to  sue  and  recover  such  actual  damages  as  the  evidence 
upon  the  trial  showed  he  had  sustained  by  the  defendant's  breach. 
In  actions  of  this  character  the  measure  of  damages  is  the  whole 
amount  of  the  stipulated  compensation,  down  to  the  day  of  the 
trial,  if  the  term  of  employment  has  not  then  expired,  subject  to 
being  diminished  by  earnings  in  other  employments,  and  it  is 
obligatory  upon  the  servant,  when  wrongfully  discharged,  to  use 
diligence  to  find  other  employment,  and  thus  reduce  the  damages. 
Everson  v.  Powers,  60  How.  Prac.  166;  Howard  v.  Daly,  61  N. 
Y.  362;  and  Everson  v.  Powers,  89  N.  Y.  527.  The  uncontradicted 
testimony  is  that  the  plaintiff's  assignor,  after  his  discharge,  sought 
other  employment,  but  was  unable  to  find  it;  that  he  then  started 
a  little  business  on  his  own  account,  and  had  been  engaged  in  it 
for  about  three  months;  that  it  was  a  losing  business,  and  he  had 
not  made  any  money.  Defendant  did  not  show,  or  attempt  to 
show,  that  he  could  have  obtained  employment  which  he  did  not  ac- 
cept. By  the  verdict  the  jury  have  found  that  a  yearly  contract 
was  made  between  the  parties,  at  a  salary  of  |1,500  per  annum, 
and  assessed  the  damages  for  the  breach  thereof  at  the  sum  of 
1300.  Applying  the  rule  of  damages  as  already  stated,  the  plain- 
tiff, at  the  time  of  the  trial,  was  entitled  to  recover  a  sum  equal  to 
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the  stipulated  compensation  for  six  months,  which  would  amount 
to  the  sum  of  |750;  so  that  it  clearly  appears  that  the  error  com- 
plained of  was  not  harmful  to  the  defendant,  and  does  not  call  for 
a  reversal  of  the  judgment. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(16  Misc.  Rep.  278.) 

FERNSCHILD  v.  D.  G.  YUENGLING  BREWING  CO. 

(City  Court  of  New  York,  General  Term.    March  10,  189C.) 

Contract— Construction— Assumption  of  Indebtedness. 

A  new  corporation,  formed  as  a  reorganization  of  another,  adopted  a 
resolution  authorizing  the  purchase  of  certain  property  of  the  old  comr 
pany,  to  be  paid  for  by  the  assumption  of  its  debts.  The  resolution  wa« 
carried  out,  and  a  bill  of  sale  taken,  which  recited  the  consideration  to  be 
the  assumption  by  the  new  company  of  all  the  debts  of  the  old  except  its 
bonds.  A  holder  of  bonds  brought  an  action  against  the  new  company  to 
recover  thereon,  on  the  ground  that  their  payment  was  assumed  by  its 
resolution.  Held,  that  the  obligation  of  the  new  company  was  created  by 
its  purchase,  and  not  by  the  preliminary  resolution,  and  was  measured 
by  the  terms  of  the  bill  of  sale,  and,  it  appearing  that  it  was  not  the 
intention  to  assume  payment  of  the  bonds,  it  could  not  be  held  therefor. 

Appeal  from  trial  term. 

Action  by  William  Fernschild  against  the  D.  G.  Yuengling  Brew- 
ing Company.  Judgment  for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  PITZSIMONS,  CONLAN,  and  O'DWYER,  JJ, 

Forster,  Hotaling  &  Klenke,  for  appellant. 

Samuel  Untermyer  and  Moses  Weinman,  for  respondent. 

CO'LAN,  J.  The  action  was  brought  to  recover  the  amount  of 
two  bonds  and  interest,  executed  by  the  D.  G.  Yuengling,  Jr., 
Brewing  Company,  the  predecessor  of  the  defendant,  and  which 
plaintiff  claimed  this  defendant  had  assumed  and  agreed  to  pay. 
The  defendant  denied  that  it  assumed  them.  The  bonds  sued  upon 
are  two  of  an  issue  of  f  1,258,000  of  bonds,  all  of  which  had  been 
secured  by  a  so-called  deed  of  trust  or  mortgage,  pledging  the  plant 
and  all  of  the  real  property  of  the  brewing  company  as  security  for 
their  payment.  Besides  this  trust  deed  or  mortgage,  there  were 
prior  mortgages,  aggregating  |302,213.72,  so  that  the  trust  deed 
was,  in  effect,  a  second  or  junior  mortgage  lien.  It  appears  there 
were  numerous  defaults  in  the  payment  of  interest  upon  the  mort- 
gage bonds,  and  the  trustee  foreclosed  the  mortgage,  and  a  sale 
was  had  under  the  decree  of  foreclosure  in  September,  1893,  and  the 
property  covered  by  the  ..lortgage  was  bid  in  for  the  sum  of  f 20,000 
over  and  above  the  amount  of  prior  liens,  in  behalf  of  a  committee 
of  the  bondholders,  who  were  desirous  of  affecting  a  reorganization 
of  the  company.  All  of  the  bondholders  were  invited  to  join  in 
the  plan  of  reorganization,  and,  out  of  the  total  of  f  1,258,000  bonds 
issued,  11,202,800  were  brought  into  the  reorganization.     The  noii- 
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aBsentiug  bondholders  followed  the  proceeds  of  the  foreclosure  sale, 
and  took  their  pro  rata  share  of  the  purchase  money.  The  plain- 
tiff was  not  a  party  to  the  reorganization,  and  received  the  full 
share  to  which  he  was  entitled  from  the  proceeds  of  sale.  The 
plaintiff  says  the  reorganization  committee,  in  its  plan,  provided 
for  the  assumption  and  payment  of  such  bonds  as  should  be  held 
by  the  signers  thereof  in  the  bonds  and  stock  of  the  new  company, 
and  this  appears  to  have  been  carried  out  on  the  following  basis, 
i.  e.  the  assenting  bondholders  took  new  bonds  to  the  extent  of  75 
per  cent,  of  the  face  value  of  the  surrendered  bonds,  and  the  remain- 
ing 25  per  cent,  of  tTieir  face  value  in  the  stock  of  the  new  company. 
The  plan  of  reorganization  also  provided  that  "the  bonds  undis- 
tributed may  be  sold  by  the  committee,  or  used  by  them  for  the 
purpose  of  borrowing  money  with  which  to  pay  nonassenting  stock- 
holders the  distributive  share  to  which  they  may  be  entitled  out 
of  the  proceeds  of  the  sale  of  the  property  of  the  company."  The 
former  company  was  possessed  of  other  property,  not  covered  by 
the  trust  deed  or  prior  mortgages,  aggregating  many  thousands  of 
dollars,  which  the  new  company  proposed  to  and  did  subsequently 
acquire  by  bill  of  sale,  which  is  more  particularly  referred  to  and 
discussed  hereafter,  with  the  intention,  as  declared  in  a  resolution, 
adopted  at  the  reorganization  meeting  on  December  27,  1893,  *^that 
this  company  shall  in  all  respects  stand  in  the  place  and  be  the 
successor  of  and  so  far  as  may  be  the  same  corporate  body  as  the 
D.  G.  Yuengling,  Jr.,  Brewing  Company  aforesaid."  In  addition  to 
the  indebtedness  of  $302,213.72,  secured  by  a  prior  mortgage,  and 
of  the  bonded  indebtedness  of  |1,258,000,  secured  by  the  deed  of 
trust,  there  were  also  unsecured  debts  to  the  amount  of  nearly 
1200,000,  as  appears  by  the  minutes  of  the  meeting  of  December 
27,  1893.  It  was  the  declared  purpose  of  the  new  company  to  pro- 
vide for  all  of  this  existing  indebtedness  in  the  manner  hereinbe- 
fore detailed.  The  plaintiff  admits  that  the  agreement  of  reor- 
ganization did  not  provide  for  the  assumption  of  his  bond,  debt,  or 
obligation,  and  also  that  he  received  his  share  of  the  proceeds  of 
the  sale  of  the  mortgaged  premises,  including  interest;  but  he 
claims,  and  seeks  to  maintain,  that  the  indebtedness  to  him  was 
assumed  by  the  defendant  in  a  certain  resolution,  adopted  at  the 
meeting  above  referi'ed  to;  and  it  is  upon  this  resolution  that  he 
chiefly  relies  for  a  recovery  herein.     The  resolution  is  as  follows: 

''Resolved,  that  this  company  assume  all  the  debts,  obligations  and  liabilities 
of  every  kind  and  description  of  the  D.  G.  Yuengling,  Jr.,  Brewing  Company, 
in  addition  to  the  bonds  and  other  obligations  mentioned  in  the  agreement  of 
reorganization,  and  thereby  provided  to  be  assumed  by  this  company,  and 
that,  in  return  for,  and  as  a  consideration  of,  the  assumption  of  said  debts, 
obligations,  and  liabilities,  this  company  accept  from  said  D.  G.  Yuengling, 
Jr.,  Brewing  Company  the  bill  of  sale  presented  by  the  chairman,  transferring 
unto  this  company  all  the  personal  property,  effects,  and  chattels  of  every 
kind,  including  the  stock  in  trade,  book  accounts,  and  good  will  of  said  D.  G. 
Yuengling,  Jr.,  Brewing  Company,  not  included  in  the  property  covered  by  the 
trust  mortgage  given  by  said  company  to  the  Farmers*  Loan  &  Trust  Com- 
pany, to  secure  bondholders,  and  not  heretofore  acquired  by  this  company;  the 
intent  hereof  being  to  vest  in  this  company  all  the  property,  right,  fran- 
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ehises,  privilegreg,  and  good  will  of  the  old  company,  and  to  assume  all  the 
obligations  and  debts  of  that  company,  so  that  this  company  shall  in  all  re- 
spects stand  in  the  place  and  be  the  successor  of  m^  far  as  may  be  the  same 
corporate  body  as  the  said  D.  G.  Yuengling,  Jr.,  Brewing  Company." 

It  is  conceded  that  this  resolution,  within  the  construction  and 
limitation  put  upon  it  by  the  defendant,  became  binding  upon, the 
new  company.  At  the  same  meeting  a  bill  of  sale,  as  contemplated 
by  said  resolution,  and  bearing  date  on  the  same  day,  was  pre- 
pared and  executed,  and  by  its  terms  transferred  all  of  the  prop- 
erty referred  to  in  the  resolution  to  the  defendant,  and  the  same 
contained  the  following  provision  and  limitation : 

"And  the  party  of  the  second  part  [defendant]  doth  hereby  covenant  and 
agree  that,  in  consideration  of  said  transfer  as  afore»aid,  it  will  assume,  and 
doth  assume,  the  payment  of  all  the  debts  and  obligations  of  the  party  of  the 
first  part  [the  former  company],  excepting  the  mortgage  bonds  of  said  party 
of  the  first  part,  and  excepting  all  other  indebtedness  otherwise  provided  for 
In  a  certain  plan  or  agreement  of  reorganization  of  the  said  party  of  the 
first  part,  pursuant  to  the  terms  of  which  the  party  of  the  seccnd  part  was 
organized." 

A  schedule  is  annexed  to  this  paper,  containing  a  description 
and  enumeration  of  the  property  intended  by  it  to  be  transferred. 
On  these  two  instruments,  the  resolution  and  the  bill  of  sale,  hang 
all  the  law,  if  not  the  profits,  of  the  case  at  bar. 

We  haye  shown,  at  some  length,  that  the  plan  of  reorganization 
comprehended  and  provided  for  the  assumption  and  redemption  of 
the  bonds  of  assenting  holders  in  the  proportion  of  75  per  cent,  of 
their  face  value  in  the  bonds  of  the  new  company,  and  25  per  cent, 
of  their  face  value  of  the  stock  of  the  new  company;  that  the  non- 
assenting  bondholders,  including  the  plaintiff,  followed  the  pro- 
ceeds of  sale,  and  received  their  proportionate  share  thereof,  and 
that  the  committee  had  otherwise  provided  for  them  by  the  pledge 
of  the  undistributed  bonds  or  the  sale  of  so  much  thereof  as  should 
be  necessary  for  that  purpose,  and  that  the  steps  taken  by  the  com- 
mittee, down  to  the  point  of  the  adoption  of  the  resolution  in  ques- 
tion, had  mainly  to  do  with  the  bonded  indebtedness,  and  making 
provision  for  the  redemption  of  the  outstanding  bonds  of  assenting 
holders,  and  also  providing  for  the  nonassenting  bondholders  in  the 
way  described,  and  this  appears  to  have  been  done  before  the  adop- 
tion of  the  resolution.  The  resolution  might,  therefore,  well  be 
said  to  have  reference  solely  to  the  acquiring  title  to  and  posses- 
sion of  the  remaining  property  of  the  old  company  by  an  instrument 
of  transfer  which  should  also  provide  for  the  disposition  of  the 
proceeds,  or,  as  in  the  case  at  bar,  by  the  assumption  of  certain 
debts  and  obligations  referred  to  therein,  and  which,  by  the  very 
terms  of  the  instrument  itself,  did  not  include  any  of  the  mortgage 
bonds  of  the  old  company,  whether  of  assenting  or  nonassenting 
holders,  for  that  class  of  debts  was  expressly  excepted  from  the  op- 
eration of  the  instrument  of  transfer.  The  resolution,  in  the  light 
of  all  that  preceded  it  at  the  meeting,  was  itself  but  preliminary  to 
the  bill  of  sale,  which  it  expressly  referred  to  and  -mentioned,  and 
that  paper,  when  executed,  was  to  become  and  be  the  controlling  in- 
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strument,  so  far  as  there  was  any  declaration  therein  of  its  intent^ 
purpose,  or  meaning,  and  it  was  necessary  that  some  such  paper, 
or  some  paper,  should  be  executed  in  order  to  give  any  legal  effect 
whatever  to  the  resolution  which  had  been  adopted  having  in  con- 
templation the  execution  of  a  subsequent  instrument  of  transfer. 
The  words,  "in  addition  to  the  bonds  and  other  obligations,"  in  the 
resolution,  could  not,  therefore,  have  been  intended  to  have  any 
other  or  different  signification  than  if  the  expressions  '^besides,'' 
"other  than,"  or  like  terms,  had  been  employed,  because  the  out- 
standing bonded  indebtedness  had  been  otherwise  provided  for; 
and  we  do  not  think  that  the  plaintiff  will  for  a  moment  contend 
that  the  committee,  under  any  plan  of  reorganization,  contemplated 
the  payment  of  nonassenting  holders  in  full  or  in  cash,  when  assent- 
ing holders  were  to  receive  a  percentage  of  new  bonds,  and  new 
stock  amounting,  together,  to  only  the  face  value  of  the  old  bonds 
surrendered. 

Indeed,  the  plaintiff,  in  his  complaint,  says  "that  the  agreement 
of  reorganization  referred  to  in  said  resolution  did  not  provide  for 
the  assumption,  by  this  defendant,  of  the  bond,  debt,  or  obligation 
held  or  owned  by  this  plaintiff,"  and  he  does  not  pretend  that  it 
did  any  more  for  any  other  bondholder.  He  seeks  to  draw  from 
the  resolution  what?  Not  an  inference  that  assumption  of  the  old 
bonds  was  intended  by  the  committee,  but  merely  that  certain  lan- 
guage employed,  viz.  "in  addition  to,"  necessarily  included  the  old 
bonds,  whether  the  committee  so  intended  them  or  not,  and  that, 
therefore,  they  were  bound  by  it.  But,  even  then,  the  plaintiff  ha& 
gone  only  half  of  the  journey.  The  resolution  authorized  the  exe- 
cution of  a  bill  of  sale,  and  until  that  paper  was  executed  there 
was  no  legal  liability  of  the  defendant  to  do  ani^thing.  If  the  old 
company  did  not  execute  the  bill  of  sale,  the  defendant  got  noth- 
ing; and  if  it  got  nothing,  it  would  have  assumed  no  obligationa. 
When,  therefore,  the  bill  of  sale  was  executed,  we  find  exactly  what 
was  meant  to  be  conveyed,  and  what  was  intended  the  purchaser 
should  assume,  and  did  assume;  and  that  paper,  as  we  have  seen, 
expressly  excepted  the  mortgage  bonds. 

We  have  given  careful  consideration  to  the  argument  presented 
in  the  very  elaborate  brief  for  the  appellant,  but  have  not  found 
anything  therein  which  has  seemed  to  warrant  an  interference  with 
the  judgment  recovered.  The  plaintiff  has  not  been  misled  by  any- 
thing which  has  occurred  in  the  departure  of  the  old  company  and 
the  arrival  of  the  new.  He  did  not  see  fit  to  assent  to  the  proposi- 
tion which  was  accepted  by  |1,202,800  in  interest  of  the  |l,258,00O 
outstanding  bonds,  but  chose  rather  to  follow  the  proceeds  of  sale. 
The  market  value  of  the  securities  is  not  given  in  evidence,  and  we 
are  not  even  prepared  to  say  whether  he  has  been  the  loser  or  not; 
and  the  pecuniary  value  of  the  plaintiff's  interest  does  not  other- 
wise appear  than  as  an  alleged  balance  claimed  to  be  due  him 
after  receiving  and  accepting  all  that  he  said  he  was  entitled  to  of 
the  proceeds  of  sale.  If  anything  further  were  necessary  to  show 
what  was  intended  to  be  covered  by  the  resolution,  it  is  to  be  found 
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in  the  committee's  report,  which  was  adopted  at  the  same  meeting, 
and  specifically  enumerated  the  debts  which  were  to  be  assumed,, 
while  the  bill  of  sale  expressly  excepted  the  mortgage  bonds. 

For  the  reasons  stated,  we  think  the  judgment  appealed  from 
should  be  affirmed,  with  costs.     All  concur. 


(16  Misc.  Rep.  284.) 

LEVY  V.  MEIROWITZ. 

(City  Court  of  New  York,  General  Term.     March  16,  1896.) 

Costs— Security  for—  Residence. 

In  an  action  for  breach  of  promise  and  seduction,  a  showing  that  plain- 
tiff had  removed  to  another  state,  had  engaged  in  business  peculiarly  her 
own,  under  another  name,  and  had  expressed  Intention  to  remain,  is  suffi- 
cient to  justify  an  order  for  security  for  costs. 

Appeal  from  special  term. 

Motion  to  vacate  an  order  granted  ex  parte  requiring  plaintiff  to 
furnish  security  for  costs.  Motion  denied.  Plaintiff  appeals.  Af- 
firmed. 

Argued  before  FITZSIMONS,  P.  J.,  and  CONLAN  and  O'DWY- 
ER,  JJ. 

Max  Altmeyer,  for  appellant. 
Ghas.  H.  Smith,  for  respondent 

O'DWYER,  J.  This  is  an  appeal  from  an  order  denying  a  mo- 
tion made  to  vacate  an  order  granted  ex  parte  requiring  the  plain- 
tiff to  furnish  security  for  costs.  The  action  is  brought  to  recover 
damages  for  breach  of  promise  of  marriage  and  seduction.  The 
answer  denies  the  material  allegations  of  the  complaint.  It  is 
conceded  that  at  the  time  of  the  commencement  of  this  action  in 
1894  the  plaintiff  was  residing  within  the  city  of  New  York.  On 
the  10th  day  of  December,  1895,  the  defendant,  upon  an  ex  parte 
application,  obtained  an  order  requiring  the  plaintiff  to  furnish  se- 
curity for  any  costs  that  may  be  awarded  to  the  defendant  in  this 
action,  upon  the  ground  that  since  the  commencement  of  the  action 
the  plaintiff  has  removed  her  residence  to  the  city  of  Chicago,  in 
the  state  of  Illinois.  Thereafter,  upon  the  aiBdavit  of  the  plain- 
tiff's attorney,  an  order  was  obtained  to  show  cause  why  the  afore- 
mentioned order  should  not  be  vacated  and  set  aside,  and  on  the 
return  thereof  additional  affidavits  were  filed  in  behalf  of  both  par- 
ties. A  hearing  was  then  had,  and  the  motion  was  denied,  and 
from  the  order  entered  thereon  this  appeal  is  taken. 

It  appears  that  the  plaintiff  left  the  city  of  New  York  in  the 
spring  of  1895,  and  proceeded  to  the  city  of  Chicago,  where  she  still 
remains.  It  is  claimed,  however,  that  the  plaintiff  is  only  tempo- 
rarily absent,  on  a  visit,  and  this  claim  is  based  upon  an  interview 
plaintiff  had  with  her  attorney  before  leaving  New  York,  in  which 
she  informed  him  that  "she  did  not  intend  to  remove  from  the  city, 
or  make  her  residence  in  Chicago";   that  since  her  arrival  in  Chi- 
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cage,  plaintiff's  attorney  has  had  communications  (they  are  not  con- 
tained in  the  record)  from  which,  as  well  as  conversations  had  with 
her  prior  to  her  departure,  he  believes  she  has  not  given  up  her 
residence  in  this  city.  On  the  other  hand,  it  appears  that  the 
plaintiff  is  residing  in  the  city  of  Chicago,  engaged  in  carrying  on 
a  business  peculiarly  her  own;  that  before  leaving  this  city  she 
tried  to  obtain  from  defendant  the  necessary  money  wherewith  to 
pay  her  fare  to  Chicago,  and  that  since  her  arrival  in  that  city  she 
has  invited  several  of  her  acquaintances  who  were  temporarily 
there  to  call  upon  her  at  her  residence  in  Chicago,  where  she  was 
living  with  a  man  named  Meyer,  and  was  known  by  that  name; 
that  on  one  occasion  in  the  latter  part  of  the  summer  of  1895  she 
stated  "that  she  intended  to  continue  to  reside  in  Chicago,  and  not 
to  come  back  to  New  York."  These  allegations  are  not  denied, 
and  hence  all  that  is  shown  by  the  statement  made  months  before 
to  her  attorney  is  that  since  reaching  Chicago  she  has  changed  her 
mind,  and  determined  not  to  return  to  New  York.  The  order  be- 
low was  right,  and  should  be  aflflrmed.  Order  affirmed,  with  costs. 
All  concur. 


(16  Misc.  Rep.  291.) 

GAGE  v.  PEETSCH. 

(City  Court  of  New  York,  General  Term.     March  16,  1896.) 

False  Rkpbesentations — Evidence. 

Where  one,  selling  a  lease  and  stock  of  goods,  falsely  represents  the 
amount  of  a  mortgage  thereon,  and  assures  the  purchaser  that  it  is  not 
necessary  to  look  up  the  records  of  the  mortgage,  he  is  liable  to  the  pur- 
chaser who  relies  thereon. 

Appeal  from  trial  term. 

Action  by  Leonard  M.  Gage  against  Henry  Peetsch.  From  a 
judgment  of  nonsuit,  plaintiff  appeals.    Reversed. 

Argued  before  FITZSIMONS,  CONLAN,  and  O'DWYER,  JJ. 

William  F.  Randel,  for  appellant. 
Edward  W.  S.  Johnston,  for  respondent. 

O'DWYER,  J.  The  appeal  is  from  a  judgment  in  favor  of  the 
defendant,  entered  upon  the  dismissal  of  the  complaint  at  the  close 
of  the  plaintiff's  case.  The  action  is  brought  to  recover  the  sum  of 
f550,  paid  by  the  plaintiff  to  defendant  for  the  good  will,  stock 
in  trade,  and  lease  of  a  saloon,  upon  the  ground  that  the  defend- 
ant falsely  represented  that  the  property  in  question  was  wholly 
free  from  incumbrances  or  debt  of  any  nature  or  character,  excepting 
A  certain  chattel  mortgage  for  |950,  and  that  that  sum  was  all  that 
was  due  upon  the  mortgage;  that  it  was  a  lien  on  the  saloon  and 
fixtures  only;  that  the  receipts  averaged  over  f25  daily;  and  that, 
by  accepting  certain  assignments  of  a  bill  of  sale  and  lease,  plain- 
tiff would  be  fully  entitled  to  conduct,  maintain,  and  carry  on  said 
saloon,  subject  only  to  said  debt  of  |950  upon  the  saloon  and  fix- 
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tupes*  Thereafter  the  plaintiff  learned  that  the  mortgage  covered, 
and  waB  also  a  lien  npon,  the  lease  and  license,  and  that  the  sum 
of  f  1,440.10  was  due,  and  a  valid  lien  at  the  time  of  the  sale, 
under  the  mortgage,  and  he  was  compelled  to  surrender  the  saloon 
to  the  mortgagee.  At  the  close  of  the  plaintiff's  testimony  on  the 
trial,  the  court,  upon  the  motion  of  counsel  for  the  defendant, 
granted  a  nonsuit,  to  which  the  counsel  for  the  plaintiff  excepted. 
The  motion  for  a  nonsuit  was  granted  and  made  on  the  following 
ground: 

'*Tbat  plaintiff  has  not  proved  a  cause  of  action,  as  be  has  not  proved  any 
false  representations,  or  any  known  to  be  false,  and  made  with  the  intent  to 
deceive;  and  tliat  he  has  not  proved  any  damages,  oi  that  the  representations 
were  false  in  fact." 

In  reviewing  a  judgment  upon  a  nonsuit,  the  plaintiff  is  enti- 
tled to  the  benefit  of  every  fact  that  the  jury  could  have  found 
from  the  evidence  given,  and  to  every  legitimate  inference  that  is 
warranted  by  the  proofs.  This  disposition  of  a  cause  by  a  trial 
court  is  never  warranted,  unless  it  appears  that  the  plaintiff  is  not 
entitled  to  recover  after  giving  him  the  benefit  of  the  most  favor- 
able view  that  a  jury  would  be  warranted  in  taking  of  the  evidence. 

The  plaintiff's  theory  with  respect  to  the  facts,  so  far  as  they  were 
supported  by  the  evidence,  must  be  deemed  to  be  established ;  and, 
where  inferences  are  to  be  drawn  from  facts  and  circumstances 
not  in  themselves  certain  or  incontrovertible,  it  is  generally  for 
the  jury,  and  not  for  the  court. 

It  appears,  from  the  evidence,  that  one  Connell  stated  to  the 
plaintiff,  in  the  presence  of  the  defendant:  "Here  is  Mr.  Peetsch 
[defendant].  I  am  only  his  agent.  He  is  my  boss."  And  also 
stated:  "The  earnings  were  |25  per  day,  the  rent  about  |40,  and 
the  mortgage  |950."  That  Mr.  Sloan,  a  real-estate  agent,  who  had 
the  place  from  defendant  for  sale,  introduced  the  plaintiff,  and 
brought  him  to  defendant's  place,  and  he  (Sloan),  in  defendant's 
presence,  told  plaintiff,  when  he  suggested  the  necessity  of  having 
a  lawyer  examine  the  matter:  **It  is  not  necessary.  The  state- 
ment he  [defendant]  makes  he  is  bound  by  it."  And,  when  plain- 
tiff asked  as  to  the  defendant's  responsibility,  Sloan  said:  "Mr. 
Gage,  Mr.  Peetsch  is  engaged  in  business,  in  a  legitimate  business, 
and  he  cannot  afford  to  do  anything  that  way."  Whereupon  plain- 
tiff said:  **I  understand,  Mr.  Peetsch,  when  I  pay  you  |550,  that  I 
have  invested  in  this  place,  subject  to  a  mortgage  of  |950."  And 
the  defendant  answered:  "That  is  all."  And  plaintiff  repeated: 
"Subject  to  a  mortgage  of  f950.  Is  that  all  against  it?"  And  de- 
fendant again  replied:  "That  was  all."  Plaintiff  thereupon  paid 
the  defendant  the  sum  of  |550,  and  received  a  receipt  for  the  same, 
together  with  assignments  of  the  bill  of  sale  and  lease,  heretofore 
referred  to^  It  was  subsequently  learned  that  the  mortgage  was 
not  only  for  |950,  but  for  all  sums  due  at  any  time  for  goods  sold 
and  advances  made,  and  that,  at  this  time,  there  was  a  due  and 
valid  lien  against  the  place,  including  the  mortgage,  of  |1,440.10, 
for  which  sum  and  lien  the  plaintiff  was  obliged  to  surrender  the 
saloon  under  the  mortgage.  •  ^  , 
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The  evidence  clearly  shows  that  the  defendant  took  plaintiff's 
money,  leading  him  to  believe,  and  to  rely  upon  the  representations, 
that  but  |950  was  due,  when  he  knew  the  amount  was  much  more 
The  defendant  knew  the  mortgage  was  a  valid  lien,  and  an  incum- 
brance  against  the  saloon,  for  goods  sold,  in  addition  to  the  |950, 
and  his  omission  to  disclose  that  fact  when  asked  by  plaintiff  waa 
wrong,  and  he  should  not  be  allowed  to  retain  the  benefit  so 
wrongfully  procured.  It  is  not  only  consonant  with  reason  and 
justice,  but  clearly  settled  in  this  state,  that  a  vendor  possessed 
of  knowledge  of  latent  defects  in  his  property,  proposed  to  be  sold, 
-cannot  honestly  represent  to  an  intending  purchaser  that  it  is  free 
from  such  defects.  Defendant's  answer  to  plaintiff's  inquiry  was 
a  false  representation.  It  was  not  necessary  for  plaintiff  to  em- 
ploy a  lawyer  and  examine  the  mortgage  on  file.  He  had  a  right 
to  rely  upon  defendant's  statements  and  accept  them  as  true.  The 
essential  elements  of  the  action — representations,  falsity,  scienter, 
deception,  and  injury — were  proven,  and  it  was  error  to  nonsuit 
the  plaintiff. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


FERGUSON  V.  ZELTNER  et  al. 

(City  C5ourt  of  New  York,  General  Teim.     March  16,  1896.) 

Action  by  .Tohn  S.  Fergruson  against  Henry  Zeltner  and  another.     From  an 
order  made  below,  defendants  appeal.    Affirmed. 
Argued  before  FITZSIMONS  and  CONLAN,  JJ. 

Mortimer  Stiefel,  for  appellants. 
R.  Bumham  MolXatt,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 


<16  Misc.  Rep.  275.) 

MAHRO  V.  GREENWICH  SAV.  BANK, 

(City  Court  of  New  York.  General  Term.    March  16,  1806.) 

1.  Interplkadkr— Petition—Statement  of  Facts. 

A  petition  for  Interpleader,  under  Laws  1892,  c.  689,  §  115,  authorlziug 
such  procedure  "in  all  actions  against  any  savings  bank  to  recover  for 
moneys  deposited  therewith,  If  there  be  any  person  or  persons  not  parties  to 
the  action  who  claim  the  said  fund,"  et<^.,  must  state  the  facts  showing  the 
nature  of  the  claim  asserted  by  the  person  sought  to  be  Interpleaded. 

2.  Same— Insufficient  Petition. 

Mere  allegations  that  another  person  claims  the  fund,  and  that  the  bank 
book  does  not  belong  to  plaintiff,  are  Insufficient  to  support  a  savings  bank*s 
petition  for  Interpleader. 

Appeal  from  special  term. 

Action  by  Amelia  Mahro,  as  infant,  etc.,  against  the  Greenwich 
Savings  Bank.     From  an  order  denying  defendant's  motion  to  in- 


Digitized  by  VjOOQIC 


CitjCt.)  MAHRO  V,  GREENWICH    SAV.   BANK.  127 

terplead  another  as  party  defendant,  defendant  appeals.    Affirmed. 
Argued  before  FlTZSIMONS,P.J.,andCONLAN  and  O'DWYER, 
JJ. 

Thomas  P.  Murtha  and  Jos.  H.  Gray,  for  appellant 
H.  B.  Osgodby,  for  appellee. 

O'DWYER,  J.  Tills  is  an  appeal  from  an  order  denying  a  mo- 
tion made  by  the  defendant  to  interplead  one  Charles  Mahrs  as 
the  party  defendant  to  the  action  and  for  other  relief.  Tlje  mo- 
tion was  denied  on  the  ground  and  for  the  reason  that  the  peti- 
tion of  the  defendant  did  not  state  the  gi'ounds  of  the  alleged  claim 
by  Charles  Mahrs,  and  fails  to  show  that  the  said  Charles  Mahrs 
makes  such  claim  to  the  fund  that  he  should  be  made  a  party  de- 
fendant, or  for  the  granting  of  the  other  relief  prayed  for. 

The  motion  was  made  under  section  115,  c.  689,  Laws  1892,  and 
it  is  therein  provided  that: 

*'In  aU  actions  against  any  savings  bank  to  recover  for  moneys  on  deposit 
therewitli.  If  there  be  any  person  or  persons  not  parties  to  the  action,  who 
claim  the  said  fund,  the  court  in  which  the  action  is  pending,  may  on  the  peti- 
tien,  etc.,  make  an  order  amending  the  proceedings  in  the  action  by  making 
such  claimants  parties  defendant  thereto." 

The  petition  on  which  the  defendant  moved,  as  far  as  material, 
is  as  follows: 

'That  one  Charles  Mahrs,  who  is  not  a  party  to  this  action,  has  made  a  claim 
against  your  petitioners  for  the  money  deposited  by  the  said  Amelia  Mahro, 
which  is  the  same  fund  which  this  action  is  brought  to  recover,  and  has 
claimed  and  claims  that  the  said  money  and  fund  belong  to  and  are  payable 
unto  him,  and  has  forbidden  your  petitioners  to  pay  the  same  to  any  other  per- 
son, and  the  said  plaintiff  in  this  action  also  claims  the  said  money  and  fuud 
as  her  own;  that  the  said  claims  are  each  made  without  any  collusion  with 
jour  petitioners;  that  your  petitioners,  in  making  this  application,  are  not  act- 
ing in  coUusion  with  or  at  the  request  of  either  of  the  said  claimants  of  the  said 
money,  have  not  been  indemnified  by  either  of  them,  are  IndifTerent  between 
them  in  respect  to  the  said  money,  have  no  beneficial  interest  in  the  said  money, 
and  have  no  interest  in  the  question  to  whom  the  same  belongs,  except  to  pay 
the  same  to  the  person  to  whom  the  same  belongs;  that  they  are  ready  and 
wlUing  to  pay  the  said  money  now  standing  to  the  credit  of  the  said  account, 
on  production  and  surrender  of  the  said  passbook,  and  upon  the  said  Charles 
Mahrs  being  made  a  party  defendant  to  this  action,  to  whichever  of  the  said 
claimants  this  court  shall  decide  the  same  to  belong,  and  to  keep  the  same  on 
deposit  to  the  credit  of  this  action  until  final  judgment  in  this  action  s<3 
amended  as  provided  by  the  said  section  115  of  the  said  act.  But,  by  reason  of 
Buch  conflicting  claims  to  the  said  money,  your  petitioners  do  not  know,  and 
cannot  determine,  without  hazard  to  themselves,  to  which  of  the  said  claim- 
ants the  said  money  belongs,  or  to  which  of  them  they  can  safely  pay  the  same, 
and  they  cannot  safely  pay  the  said  money  to  either  of  the  said  claimants  until 
the  said  Charles  Mahrs  shall  have  been  made  a  party  to  this  action,  and  this 
court  shall  decide  to  which  of  the  said  claimants  the  said  moneys  belongs." 

It  is  clear  that  the  defendant  asks  to  substitute  another  party 
as  defendant  on  the  mere  allegation  that  he  chiims  the  fund.  The 
petition  does  not  state  any  facts  showing  the  nature  of  the  claim 
asserted  by  Charles  Mahrs,  or  that  the  claim  is  not  frivolous;  and 
without  such  facts  it  is  impossible  to  say   whether  such   claim 
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creates  any  reasonable  doubt  as  to  which  party  is  entitled  to  the 
fund,  or  that  the  claim  has  any  foundation  in  law. 

In  Bank  v.  Yandes,  44  Hun,  59,  it  is  held: 

"The  rule  now  is  that  a  reasonable  doubt  must  exist  in  order  to  justify  the 
bringing  of  an  action  of  Interpleader." 

And  this  action  is  cited  with  approval  in  Feldman  v.  Grand 
Lodge  (Sup.)  19  N.  Y.  Supp.  74,  where  O'Brien,  J.,  says: 

"The  rule  is  now  settled  that  there  must  be  some  reasonable  foundation  for 
a  claim  asserted,  to  entitle  defendant,  while  admitting  its  liabUity  to  have  such 
claimauts  substituted  by  order  of  interpleader." 

The  case  of  Williams  v.  Insurance  Co.,  8  N.  Y.  St  Rep.  567,  is 
also  an  authority  in  point.  Judge  Leai*ned,  delivering  the  opinion, 
said: 

"There  must  always  be  a  real  doubt  in  the  mind  of  the  defendant,  based  upon 
facts,  as  to  who  has  the  just  claim,  before  interpleader  will  be  permitted." 

See,  also,  Mars  v.  Bank  (Sup.)  19  N.  Y.  Supp.  791,  and  the  sam^ 
case,  again  reported  upon  a  subsequent  appeal,  23  N.  Y.  Supp.  658. 

It  is  suggested,  in  the  brief  of  the  defendant's  counsel,  that,  if 
the  petition  is  defective  in  not  setting  forth  the  grounds  of  the 
alleged  claim  of  Charles  Mahrs,  yet  such  grounds  do  appear  in  the 
affidavit  of  the  plaintiff,  and  consequently  were  before  the  court 
on  the  motion. 

Plaintiff  states,  in  her  affidavit: 

"That  her  father  has  no  interest  whatever  In  the  fund,  and  he  never  made 
any  such  claim,  to  her  knowledge,  until  a  short  time  before  the  commencement 
of  this  action,  when  she  was  informed  he  made  such  claim  to  the  officers  of  the 
bank.  That  on  December  7,  1895.  she  attempted  to  draw  some  money  from 
the  said  account,  the  defendant  refused  to  permit  her  to  do  so,  and  the  officers 
of  whom  she  made  demand  told  her  that  the  bank  book  did  not  belong  to  her, 
but  had  been  stolen.  Plaintiff  denied  that  such  was  the  case,  and  later  on  the 
same  day  she  was  permitted  to  draw  $75.  On  December  12,  1895,  she  again 
went  to  the  bank  to  draw  some  money,  but  was  refused  permission  to  do  so: 
the  bank's  officers  giving  as  an  excuse  that  tlie  book  had  been  stolen,  and  did 
not  belong  to  her.  That  the  pass  bo<7k  was  issued  in  her  name,  and  belongs 
to  her,  and  has  always  been  in  her  possession,  and  no  other  person  has  any  just 
or  reasonable  claim  to  it,  or  the  money  recorded  therein." 

Prom  these  statements  it  appears  that  an  interest  in  the  fund 
is  claimed  by  Charles  Mahrs,  the  father  of  the  plaintiff,  but  for 
how  much  thereof,  or  upon  what  ground,  does  not  appear;  also, 
that,  upon  two  different  occasions,  when  the  plaintiff  attempted  to 
draw  money  from  defendant  upon  her  account,  some  officer  of  the 
bank  stated  that  the  bank  book  had  been  stolen,  and  did  not  belong 
to  her.  From  whom  it  is  claimed  the  book  was  stolen,  or  at  what 
time,  does  not  appear.  The  order  appealed  from  should  be  af- 
firmed, with  costs. 

Order  affirmed,  with  costs.     All  concur. 
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a6  Misc.  Bep.  387.) 

LYUNGSTRANDH  v.  WILLIAM  HAAKER  CO. 

(Supreme  Ctourt,  Appellate  Term.  First  Department    March  23,  1806.) 

1.  Voluntary  Custody  op  Goods— Lien  for  Compensation. 

One  who,  as  a  mere  volunteer,  accepts  the  temporary  custody  of  goods, 
without  any  agreement  on  the  subject,  has  no  lien  on  them  for  compensa- 
tion. 

2l  Counterclaim— Replevin. 

In  replevin  against  a  mere  volunteer,  taking  charge  of  goods,  he  cannot 
plead  storage  or  money  advanced  to  enable  plaintiff  to  buy  the  goods  or 
due  for  labor  thereon  as  counterclaims,  because  they  did  not  arise  from 
nor  were  connected  with  the  subject  of  the  action,  as  required  by  Code 
Civ.  Proc.  §  501. 

8.  Same— Waiver— Failure'  to  Object  to  Evidence. 

Where  evidence  was  admissible  to  sustain  defendant's  claim  of  lien, 
an  objection  to  it  as  supporting  the  counterclaim  was  not  waived  by  failure 
to  object. 

4.  Pleadings— Indefinite— Trial. 

Where  the  pleadings  are  oral,  and  the  complaint  falls  to  disclose  whether 
the  action  is  in  replevin  or  trover,  and  the  defendant  goes  to  trial  on  them 
without  compelling  plaintiff  to  make  them  more  definite,  he  cannot  object 
to  them  for  the  first  time  on  appeal. 

Appeal  from  First  district  court. 

Action  by  Sven  Lyungstrandh  against  the  William  Haaker  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

A.  G.  Shenstone,  for  appellant. 
G-  B,  Dunn,  for  respondent. 

McADAIil,  J.  Upon  joining  issue,  the  plaintiff  stated,  as  his^ 
complaint,  conversion  of  his  property,  valued  at  flOO.  The  de- 
fendant interposed  a  general  denial,  and  counterclaimed  |75  for 
moneys  advanced  to  enable  the  plaintiff  to  purchase  the  property,. 
(3.09  for  labor  thereon,  |1.55  for  empty  barrels,  30  cents  for  rock 
salt,  and  |9.75  for  storage.  Tlie  plaintiff  testified  that  the  $75 
said  to  have  been  advanced  was  paid  to  him  in  anticipation  of 
services  to  be  rendered  by  him,  and  that  all  the  items  of  the  al- 
leged counterclaims,  except  that  for  storage,  were  charged  to  him; 
by  the  defendant  on  an  account  he  had  with  it  as  his  employer. 

The  justice  evidently  adopted  this  view,  because  he  found  for  the 
plaintiff,  holding  that  the  defendant  had  no  lien  on  the  property.. 
Ko  agreement  to  pay  storage  was  proved,  and,  as  the  defendant 
did  not  keep  a  storage  warehouse,  none  can  be  implied.  Alt  v. 
Weidenberg,  6  Bosw.  176.  As  was  said  in  Rivara  v.  Ghio,  3  E. 
D.  Smith,  at  page  267: 

"When  the  law  renders  it  the  duty  of  one  to  receive  and  keep,  it  gives  him  a 
Uen  upon  the  goods  for  the  compensation.  But  a  mere  volunteer,  under  no 
such  obligation,  accepting  the  temporary  custody  of  goods,  without  any  agree- 
ment on  the  subject  has  no  such  lien.  'He  may  or  may  not,  according  to  clr- 
eumstances,  be  entitled  to  compensation  as  for  work  and  labor,  etc.,  as  upon  a 
quantum  meruit,  but  he  has  no  lien.*' 

See,  also,  Alt  v.  Weidenberg,  supra;  Qrinnell  v.  Cook,  3  Hill, 
at  page  491. 
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The  adjudication  did  not  impair  the  defendant's  counterclaims 
as  independent  causes  of  action  against  the  plaintiff,  for  the  de- 
cision of  the  justice,  in  effect,  was  that,  although  they  might  exist 
in  that  form,  they  were  not,  under  the  circumstances,  available 
to  the  defendant  in  this  action,  because  they  did  not  arise  out  of 
the  transaction  set  forth  in  the  complaint,  nor  were  they  connected 
with  the  subject  of  the  action.  Code,  §  501.  It  is  claimed,  how- 
ever, that  the  counterclaim  should  have  been  allowed,  because 
facts  in  support  of  it  were  proved  without  objection.  As  such 
proof  was,  however,  admissible  to  sustain  the  defendant's  claim 
of  lien,  no  waiver  of  the  objection  to  it  as  suppocting  the  counter- 
claim can  be  urged  by  failure  to  object. 

The  form  of  the  judgment  has  been  criticised  by  the  appellant, 
in  that  the  complaint  was  for  conversion  of  property,  and  the  judg- 
ment in  form  for  replevin  for  its  possession,  or  its  value  in  case 
possession  cannot  be  had.  The  pleadings  were  oral,  and  the  com- 
plaint fails  to  disclose  whether  the  action  is  in  replevin  or  trover; 
but,  as  conversion  would  authorize  an  action  in  either  form,  it 
cannot  be  said  that  the  judgment  is  unwarranted.  Morris,  Bepl. 
68.  The  distinction  between  replevin  and  trover  applies  to  the 
effect  of  the  remedy,  not  to  the  principles  which  govern  in  deter- 
mining the  question  of  right.  Wells,  Repl.  §  47.  If  the  plaintiff 
had  declared  in  trover,  the  form  of  the  action  would  have  been 
apparent;  but  he  did  not.  He  declared  for  the  wrong  done;  and, 
as  the  defendant  appeared  in  the  action,  the  plaintiff  was  entitled, 
under  his  form  of  complaint,  to  such  relief  as  the  facts  warranted. 
The  defendant  might  have  compelled  the  plaintiff  to  elect  as  to 
the  form  in  which  he  would  proceed,  or  to  make  his  complaint  more 
definite  in  that  regard;  but  it  did  not  adopt  either  course,  and 
went  to  trial  on  the  pleadings  as  they  were.  It  cannot  find  fault 
with  them  for  the  first  time  on  appeal. 

The  action  must  now  be  regarded  as  in  replevin  for  the  posses- 
sion of  the  articles  claimed.  The  justice  evidently  so  considered 
it.  The  claims  set  up  by  the  defendant  must  have  been  ad- 
dressed .to  the  right  of  possession,  with  a  view  of  defeating  the 
action;  for,  as  claims  against  the  plaintiff  upon  independent  con- 
tracts, they  were  not  pleadable  to  such  an  action.  People  v.  Wil- 
lis, 5  Abb.  Prac.  205;  Distilling  Co.  v.  O'Brien,  72  Hun,  462,  25 
N.  Y.  Supp.  281;  Walker  v.  Insurance  Co.,  143  N.  Y.  167,  38  N.  E. 
106.  The  answer,  so  far  as  it  attempted  to  set  up  a  lien  to  the 
extent  of  the  claims,  was  good  as  a  defense,  but  not  as  a  counter- 
claim. Id.  The  justice  held  there  was  no  lien,  and  therefore  no 
defense  was  established,  and  found  for  the  plaintiff. 

The  judgment  must  be  affirmed,  with  costs.    All  concur. 
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(2  App.  DIv.  590.) 

^^  '  In  re  WHITING. 

(Supreme  Conrt,  Appellate  Divlalon,  First  Department.    March  20,  1806.) 

1.  Succession  Tax— Boniw  op  Foreign  Corporation. 

Bonds  of  a  foreign  corporation  kept  with  a  safe-deposit  company  in  New 
Yorlt,  at  the  time  of  the  death  of  the  nonresident  owner,  are  subject  to  a 
succession  tax,  under  Laws  1892,  c.  399,  §  1,  imposing  a  tax  on  the  transfer 
of  property  "when  the  transfer  is  by  will  ♦  ♦  •  of  property  within  the 
state,  and  the  decedent  was  a  nonresident";  and  section  22,  defining  the 
word  "property,"  as  used  in  the  act,  as  embracing  all  property  "over 
which  this  state  has  any  Jurisdiction  for  the  purposes  of  taxation";  and 
Laws  1892.  c.  677,  §  4,  defining  personal  property  as  including  "all  written 
instruments  themselves  as  distinguished  from  the  rights  or  interests  to 
which  they  relate  by  which  ♦  ♦  ♦  any  debt  or  financial  obligation  is 
created,  acknowledged,  evidenced,  *  *  *  wholly  or  in  part."  Van  Brunt, 
P.  J.,  and  Ingraham,  J.  dissenting. 

2.  Same— United  States  Bond. 

A  succession  tax,  under  Laws  1892,  c.  399,  is  properly  imposed  where  the 
property  which  is  transferred  by  will  consists  of  United  States  bonds; 
this  not  being  a  tax  on  the  bonds.  Van  Brunt,  P.  J.,  and  Ingraham,  J., 
dissenting. 

Appeal  from  order  of  surrogate,  New  York  county. 
Proceeding  for  taxation,  under  Laws  1892,  c.  399,  of  the  estate  of 
Augustus  Waiting,  deceased.   From  an  order  of  the  surrogate  affirm- 
ing an  order  fixing  an  assessment,  the  executors  appeal.     Affirmed. 
Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Geo.  L.  Rives,  for  appellants. 
Jabish  Holmes,  Jr.,  for  respondent 

PATTERSON,  J.  This  is  an  appeal  from  an  order  of  the  surro- 
gate of  the  city  and  county  of  New  York  affirming  an  order  fixing 
an  assessment  upon  certain  personal  property  and  interests  which, 
under  the  will  of  Augustus  Whiting,  a  resident  of  Rhode  Island, 
passed  to  his  executors  in  trust  for  his  daughter  and  her  issue. 
Among  the  assets  of  Mr.  Whiting's  estate  were  certain  corporate 
bonds  which,  before  and  at  the  time  of  his  death,  were  kept  on  de- 
posit in  a  safe-deposit  company  in  the  city  of  New  York.  Mr.  Whit- 
ing was  domiciled  at  Newport,  in  the  state  of  Rhode  Island,  and  the 
bonds  referred  to  were  issued  by  corporations  foreign  to  the  state 
of  New  York.  The  order  from  which  this  appeal  is  taken  sustained 
an  assessment  for  the  purposes  of  a  succession  tax;  the  surrogate 
holding  that,  although  they  were  bonds  of  foreign  corporations,  they 
were  nevertheless  property  within  this  state  subject  to  assessment 
for  this  species  of  taxation. 

The  learned  counsel  for  the  appellants,  in  an  instructive  and  forcible 
argument,  has  properly  confined  the  discussion  to  the  single  question 
of  the  nature  of  the  securities  taxed.  Are  bonds  of  foreign  corpora- 
tions, belonging  to  a  nonresident,  and  which  are  actually  within  this 
state  at  the  time  of  his  death,  property  within  this  state,  within  the 
meaning  of  subdivision  2  of  section  1,  c.  399,  of  the  Laws  of  1892? 
The  power  to  tax  all  assets  of  the  estate  of  the  nonresident  testator , 
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situated  in  this  state  that  may  be  rightly  described  as  "property 
within  the  state"  is  fully  conceded;  and  that  such  assets  may,  for  the 
purposes  of  state  taxation,  have  a  situs  separate  from  the  domicile  of 
the  decedent  is  also  undisputed.  But  the  argument  is  that  bonds  of 
a  corporation,  being  merely  evidences  of  an  indebtedness  of  that 
corporation;  they  cannot  have  a  situs  independent  of  the  domicile 
of  the  debtor  or  creditor,  because  the  indebtedness,  and  not  the  evi- 
dence of  it,  is  the  essential  thing  owned,  and  is  that  which  consti- 
tutes property,  in  a  legal  sense.  When  considered  in  connection 
with  the  imposition  of  taxes,  and  as  between  a  debtor  and  a  nonresi- 
dent creditor,  it  has  been  decided,  on  very  high  authority,  that  the 
situs  of  corporate  bonds,  such  as  those  involv^  here,  is  the  domicile 
of  the  latter,  and  they  cannot  be  taxed  in  the  state  under  the  laws  of 
which  the  corporation  is  organized  and  exists.  Case  of  State  Tax 
on  Foreign  Held  Bonds,  15  Wall.  300.  In  that  case,  it  was  said  by 
the  court  that: 

"All  the  property  there  can  be,  in  the  nature  of  things,  in  debts  of  corpora- 
tions, belongs  to  the  creditors  to  whom  they  are  payable,  and  foUows  their 
domicile,  wherever  that  may  be.  Their  debts  can  have  no  locality  separate 
from  the  parties  to  whom  they  are  due.  This  principle  might  be  stated  in 
many  different  ways,  and  supported  by  citations  from  numerous  adjudica- 
tions, but  no  number  of  authorities,  and  no  forms  of  expression,  can  add  any- 
thing to  its  truth,  which  is  recognized  upon  this  simple  statement." 

From  the  language  of  the  court,  just  quoted,  there  can  be  no  room 
to  doubt  what  it  regarded  as  the  subject  of  property,  viz.  the  indebt- 
edness of  the  corporation,  and  not  merely  the  bonds,  the  evidence  of 
that  indebtedness.  There  are  decisions  of  the  courts  of  this  and  of 
other  states  which  hold  or  tend  to  hold  the  same  rule.  In  Re 
Will  of  Enston,  113  N.  Y.  174,  21  N.  E.  87,  Judge  Andrews,  in  writing 
for  the  court,  argues  that  the  bonds  of  foreign  corporations  in  the 
hands  of  the  agent  of  the  decedent  in  this  state  are  not,  in  a  legal 
sense,  property  within  this  state,  and  are  not,  under  the  general  rules 
or  policy  of  the  state,  taxable  here.  It  is  true  that  this  remark  was 
not  made  concerning  the  particular  property  involved  in  that  case, 
but  was  used  as  an  illustration  to  enforce  the  decision  which  was 
reached  concerning  the  nontaxability  of  the  shares  of  stock  that  were 
the  subjects  of  that  particular  action.  So,  in  Orcutt's  Appeal,  97 
Pa.  St.  179,  it  was  held,  under  an  act  of  the  legislature  of  Pennsyl- 
vania substantially  to  the  same  effect  as  the  inheritance  tax  law  of 
this  state,  that  bonds  of  a  nonresident  of  the  state  of  Pennsylvania, 
left  on  deposit  in  a  trust  company  of  the  city  of  Philadelphia  for  safe- 
keeping, were  not  to  be  regarded  as  property  in  the  state  of  Pennsyl- 
vania, because  they  were  simply  evidences  of  indebtedness,  and 
could  have  no  situs  different  from  the  domicile  of  the  owner. 

It  must  therefore  be  admitted  that  the  contention  of  the  learned 
counsel  for  the  appellants,  so  far  as  we  have  considered  it,  has  the 
support  of  authority;  but,  looking  at  and  giving  effect  to  recent  legis- 
lation concerning  the  imposition  of  an  inheritance  tax  upon  property 
within  this  state,  and  decisions  of  the  court  of  appeals,  we  are  com- 
pelled to  hold  that,  as  the  law  now  stands,  the  assessment  for  the 
tax  upon  the  bonds  in  question  was  lawfully  imposed.  By  chapter 
399  of  the  Laws  of  1892,  the  tax  may  be  levied  "when  the  transfer 
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is  by  will  op  intestate  law  of  property  within  the  state,  and  the  dece- 
dent was  a  nonresident  of  the  state  at  the  time  of  his  death."  The 
word  "property/'  as  used  in  that  act,  is  defined,  generally,  as  all 
property  "over  which  this  state  has  any  jurisdiction  for  the  purposes 
of  taxation."  By  section  4  of  chapter  G77  of  the  Laws  of  1892,  per- 
sonal property  is  defined  as  including  "all  written  instruments  them- 
selves, as  distinguished  from  the  rights  or  interests  to  which  they 
relate,  by  which  ♦  ♦  ♦  any  debt  or  financial  obligation  is  cre- 
ated, acknowledged,  evidenced,  ♦  ♦  ♦  wholly  or  in  part."  If 
these  statutory  pro\islons  and  definitions  are  to  be  given  operation 
according  to  their  obvious  meaning,  but  one  conclusion  can  be  drawn 
from  them,  namely,  that  bonds  of  corporations  that  are  actually — 
physically — within  the  jurisdiction  of  this  state  constitute  property, 
in  a  legal  sense,  and  are,  therefore,  subject  to  taxation  by  the  state. 
The  effect  of  these  enactments  is  to  give  to  securities  of  the  character 
of  those  involved  here  the  same  qualities  of  property  that  are  recog- 
nized to  exist  in  any  other  species  of  tangible  personal  property.  A 
bond  for  the  payment  of  money  becomes  something  more  than  a  mere 
evidence  of  an  intangible  indebtedness,  and  is  placed  by  the  statutes 
in  the  category  of  chattels  generally. 

Moreover,  the  course  and  tendency  of  decision  in  the  courts  of 
this  state  has  been,  irrespective  of  the  statute  (chapter  677  of  the 
Laws  of  1892),  to  regard  corporate  bonds  as  property  dissociated 
from  the  indebtedness  represented  by  them.  Thus,  in  People  v. 
Smith,  88  N.  Y.  576,  Earl,  J.,  says: 

"It  is  clear,  ♦  ♦  ♦  from  an  understanding  of  business  men  in  commercial 
transactions,  as  weU  as  of  jurists  and  legislators,  that  mortgages,  bonds,  bills, 
and  notes,  have,  for  many  purposes,  come  to  be  regarded  as  property,  and  not 
as  the  mere  evidences  of  debts;  and  they  may  thus  have  a  situs  at  the  place 
where  they  are  found,  lil^e  other  visible  tangible  assets." 

And  so,  in  Re  Romaine,  127  N.  Y.  80,  27  N.  E.  759,  it  was  held 
that  securities,  consisting  of  stocks  and  bonds  of  different  corpo- 
rations (although  it  did  not  appear  whether  the  stocks  and  bonds 
were  issued  by  foreign  or  domestic  corporations),  owned  by  a  non- 
resident intestate  at  the  time  of  his  death,  but  which  were  habit- 
ually kept  in  the  state  of  New  York,  were  subject  to  taxation  un- 
der the  collateral  inheritance  act  of  the  state  of  New  York.  In 
the  opinion  of  the  court  in  that  case  the  authorities  are  collated 
and  commented  upon  respecting  the  taxation  of  personal  property 
of  nonresidents  of  the  state,  and  it  was  held  that,  where  such 
property  is  habitually  kept,  even  for  safety,  the  statute  applied, 
both  in  the  letter  and  spirit,  and  the  bonds  were  held  to  be  proper 
subjects  of  taxation. 

In  view  of  the  statutes  referred  to,  and  of  the  condition  of  the 
prec€»dents  in  this  state  respecting  what  constitutes  property  in 
securities  such  as  the  bonds  involved  here,  we  feel  constrained  to 
affirm  the  decree  of  the  surrogate,  notwithstanding  the  cogent  rea- 
sons which,  were  the  question  a  new  one,  might  induce  a  contrary 
conclusion.  We  recognize  the  difficulty  existing  in  the  case  by 
reason  of  the  possibility  of  this  property  being  included  in  a  double 
inheritance  tax,  viz.  both  here  and  in  Rhode  Island,  and  also  that 
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the  collateral  inheritance  tax  is  a  succession  tax  and  one  which 
may  be  differently  imposed  in  this  state  and  in  the  state  of  Rhode 
Island;  but  we  cannot  escape  the  conclusion  that  the  effect  of  the 
legislation  of  1892  upon  this  subject  is  such  as  authorijsed  the 
imposition  of  the  tax  complained  of  in  this  case.  With  the  policy 
or  propriety  of  the  law  we  have  nothing  to  do,  but  are  obliged  to 
apply  it  as  we  find  it  enacted. 

It  has  been  suggested,  but  not  seriously  argued,  by  counsel  for 
the  appellants,  that  the  United  States  bonds  are  not  to  be  in- 
cluded in  the  property  of  Mr.  Whiting  in  the  appraisal  made  in 
this  matter;  and  that  suggestion  is  regarded  by  some  of  the  mem- 
bers of  this  court  as  controlling.  Bonds  or  obligations  of  the 
United  States  cannot  be  taxed  by  a  state,  either  directly  or  in- 
directly. No  form  or  mode  of  taxation  can  be  resorted  to  to  evade 
the  prohibition.  Home  Ins.  Co.  v.  New  York  State,  134  U.  S.  594, 
10  Sup.  Ct.  593.  But  that  principle  has  no  application  to  this  case. 
The  charge  is  not  upon  property.  It  is  purely  and  exclusively 
something  required  to  be  paid  out  of  an  estate  of  a  deceased  per- 
son for  the  privilege  enjoyed  of  succeeding  to  it.  The  precise  ques- 
tion was  considered  in  the  supreme  court  of  Pennsylvania.  In 
Strode  v.  Com.,  52  Pa.  St.  181,  the  court  said:  ^ 

"The  mistake  of  the  counsel  for  the  plaintiff  In  error 'consists,  we  conceive, 
in  treating  this  as  a  tax  upon  government  bonds,  when  it  is  really  a  tax  upon 
the  estate  of  a  decedent  dying  without  lineal  heirs.  And  It  does  not  help  the 
argument  that  the  bulk  of  the  estate  is  made  up  of  these  [United  States]  bonds; 
for  that  estate  passed  into  the  hands  of  the  executor  for  administration,  and 
is  taxed  in  his  hands  as  an  estate.  The  law  takes  every  decedent's  estate 
into  custody,  and  administers  it  for  the  benefit  of  creditors,  legatees,  devisees, 
and  heirs,  and  delivers  the  residue  that  remains,  after  discharging  all  obliga- 
tions, to  the  distributees  entitled  to  receive  it.  One  of  the  legal  obUgations  to 
which  every  estate  that  is  to  go  to  collateral  kindred  is  subject  is  this  ♦  •  ♦ 
duty  to  the  commonwealth.  And  it  Is  not  until  this  work  of  admlnisti'ation  is 
performed  that  the  right  of  succession  attaches." 

The  nature  of  a  succession  tax  is  well  described  in  the  extract 
quoted.  The  tax  in  this  case  is  in  no  proper  sense  on  the  United 
States  bonds  owned  by  Mr.  Whiting  and  on  deposit  here  at  the 
time  of  his  death.  Nor  is  it  at  aH  material,  now,  that  the  succes- 
sion is  such  as  is  prescribed  or  ordained  by  the  laws  of  Rhode  Is- 
land. So  much  of  the  estate  as  consisted  of  these  bonds,  and  some 
other  personal  property  passing  to  the  executor,  was  within  this 
state,  and  the  Romaine  Case  clearly  applied  to  that  other  prop- 
erty, as  counsel  for  the  appellants  concedes;  and  we  must  hold  that 
the  United  States  bonds  are  also  within  the  principle  of  that  ease. 

We  are  therefore  of  the  opinion  that  the  order  appealed  from 
should  be  affirmed,  with  costs. 

WILLIAMS  and  O'BRIEN,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  The  appellants,  the  executors  and 
trustees  of  this  estate,  appeal  from  an  order  of  the  surrogate,  which 
order  affirmed  an  order  made  confirming  an  appraisement  of  the 
value  of  the  inheritance  of  Charlotte  Whiting  under  the  will  of 
Augustus   Whiting,   deceased.     The   testator    was   a   nonresident, 


Digitized  by  VjOOQIC 


Sup.  Ct.)  IN    RE   WHITING.  135 

living  at  Newport,  in  the  state  of  Rhode  Island,  and  by  his  will 
he  left  all  his  estate,  real  and  personal,  to  his  executors,  the  ap- 
pellants, in  trust,  to  receive  the  income  and  apply  the  same  to  the 
edncation  and  support  of  his  daughter,  Charlotte  Whiting,  until 
she  arrived  at  the  age  of  21,  and  after  21  to  pay  all  the  income  of 
the  estate  to  the  said  Charlotte  during  her  life,  and  upon  her  death 
to  pay  the  said  principal  of  the  trust  over  to  the  issue  of  the  said 
Charlotte,  and,  in  case  she  should  leave  no  issue,  to  the  testator's 
next  of  kin.  The  beneficiary,  Charlotte  Whiting,  is  also  a  resi- 
dent of  Rhode  Island,  and,  so  far  as  appears,  neither  the  testator 
nor  the  beneficiary  has  ever  been  a  resident  of  this  state.  The 
testator  died  at  Newport,  and  his  will  was  admitted  to  probate  at 
Newport,  R.  L,  on  August  20,  1894.  The  appellants  appeal  from 
the  action  of  the  surrogate  by  which  he  assessed,  as  liable  to  tax- 
ation, bonds  of  foreign  corporations  secured  by  a  mortgage  upon 
railroads  outside  of  the  state  of  New  York,  at  the  par  value  of 
$15,000,  and  4  per  cent,  bonds  of  the  United  States  of  the  par  value 
of  146,500. 

The  question  presented  affects  two  kinds  of  securities:  First, 
bonds  of  foreign  corporations  secured  by  a  mortgage  upon  property 
outside  of  the  state  of  New  York;  and,  second,  bonds  of  the  United 
States.  It  does  not  appear  whether  these  various  bonds  were  cou- 
pon bonds  or  registered  bonds,  but  I  do  not  think  that  that  is  ma- 
terial. The  act  under  which  this  assessment  is  made,  which  was 
in  force  at  the  time  of  the  death  of  the  testator,  is  chapter  390  of 
the  Laws  of  1892. 

The  first  section  of  the  act  in  question  provides  that: 
"A  tax  shaU  be  and  is  hereby  Imposed  upon  the  transfer  of  any  property, 
real  or  pei*sonal.  *  ♦  ♦  to  persons  or  corporations  not  exempt  by  law  froiu 
taxation  on  real  or  personal  property  in  the  foUowing  cases:  ♦  •  ♦  (2) 
When  the  transfer  is  by  will  or  Intestate  law,  of  property  within  the  state,  and 
the  decedent  was  a  nonresident  of  the  state  at  the  time  of  his  death." 

And  by  section  22  of  the  act  it  is  provided  that: 

•*The  words  'estate*  and  'property*  as  used  In  this  act  shall  be  taken  to  mean 
the  property  or  interest  therein  of  the  testator,  ♦  ♦.  ♦  passing  or  transferred 
to  those  not  herein  specifically  exempted  from  the  provisions  of  this  act. 
*  *  *  and  shall  include  all  property  or  interest  therein,  whether  situated 
within  or  without  this  state,  over  which  this  state  has  any  jurisdiction  for 
the  purpose  of  taxation." 

There  has  been  considerable  discussion,  and  some  conflict  of 
judicial  opinion,  as  to  whether  the  tax  imposed  under  the  provi- 
sions of  this  act  is  a  tax  upon  **property,"  or  a  tax  upon  the  right 
of  succession;  but  it  now  seems  to  be  settled  that  the  tax  is  im- 
posed on  the  right  of  succession  under  a  will,  or  devolution  in 
case  of  intestacy.  See  In  re  Merriam's  Estate,  141  N.  Y.  484,  36 
N.  E.  505.  There  can  be  no  doubt  but  that  it  was  the  intention 
of  the  legislature  to  include  within  the  property  subject  to  this 
tax  all  property  that  was  within  this  state  over  which  the  state 
had  jurisdiction  for  the  purpose  of  taxation,  so  that  a  legatee,  dev- 
isee, heir,  or  next  of  kin  would  take  the  property  subject  to  this 
tax,  imposed  upon  the  right  to  take  under  a  will  or  a  devolution 
in  case  of  intestacy. 
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Before  the  state,  however,  can  subject  a  person  to  whom  prop- 
erty is  thus  devised  or  bequeathed  to  this  tax,  it  seems  to  be  cleaj 
that  the  state  must  have  acquired,  in  some  way,  jurisdiction  ovei 
the  persons  who  were  or  who  become  the  owners  of  the  property 
by  the  transfer,  or  over  the  property  itself  that  passes  by  the  will 
or  by  operation  of  law.  Under  the  22d  section  of  the  act  the  prop- 
erty, as  defined  in  the  act,  the  right  to  take  which  is  taxed,  is  to 
include  property  over  which  the  state  has  jurisdiction  for  the  pur- 
pose of  taxation.  If  it  appears  that  the  state  has  no  jurisdiction 
over  the  specific  property,  then  we  must  get  jurisdiction  over  this 
right  of  succession.  Where  did  this  right  of  succession  to  this 
property  accrue?  In  whose  favor  had  it  accrued?  The  testator 
was  a  resident  of  Rhode  Island.  He  died  there.  His  will  was 
admitted  to  probate  there.  Upon  the  granting  of  letters  there  to 
his  executors,  the  title  to  his  property  vested  in  them.  And  his 
title  is  recognized  by  the  laws  of  this  state  as  giving  a  right  to 
an  executor  to  maintain  an  action  Individually  to  recover  the  pos- 
session of  the  property  as  its  legal  owner,  without  a  grant  of  let- 
ters by  the  courts  of  this  state.  See  Toronto  General  Trust  Co. 
V.  Chicago,  B.  &  Q.  R.  Co.,  123  N.  Y.  45,  25  N.  E.  198.  Thus,  the 
right  to  succeed  to  this  property  became  vested  upon  the  probate 
of  the  will  and  the  grant  of  the  letters  there.  Over  that  right^  if 
that  can  be  considered  property,  and  taxable,  this  state  had  no 
jurisdiction,  for  it  vested  under  the  laws  of  a  foreign  state,  en- 
tirely uncontrolled  or  unaffected  by  any  law  of  this  state.  Thus, 
the  former  owner  and  the  beneficiary  under  the  will  were  both 
without  this  state,  and  the  title  passed  unaer  the  laws  of  a  foreign 
state.  So  that  the  right  of  succession,  or  right  to  take  the  prop- 
erty, was  never  within  the  jurisdiction  of  this  state.  I  do  not 
think  this  act  should  be  extended  so  as  to  include,  by  a  forced  con- 
struction, property  or  interests  not  fairly  within  its  provisions. 
And  the  intention  of  the  court  of  appeals  so  to  construe  it  is  ap- 
parent from  the  case  of  In  re  Seaman's  Estate,  147  N.  Y.  77,  41 
N.  E.  401. 

There  are  three  subdivisions  to  section  1  of  this  act  imposing 
the  tax.  The  first  subdivision  applies  to  property  of  a  resident 
of  this  state  passing  by  will  or  intestate  laws,  and  the  second  ap- 
plies to  the  property  of  a  decedent  who  was  a  nonresident  of  the 
state  at  the  time  of  his  death.  The  first  subdivision,  applying  the 
legal  principle  that  the  situs  of  all  the  personal  property  of  a 
decedent  was  at  the  place  of  his  domicile,  taxed  all  such  personal 
property  located  in  this  state  or  in  a  foreign  state;  thus  asserting, 
in  a  most  general  way,  the  right  by  the  state  to  impose  upon  one 
of  its  citizens  a  tax  upon  his  property,  irrespective  of  its  actual 
locality.  When  the  statute  comes  to  deal  with  nonresidents,  how- 
ever, a  different  problem  is  presented.  The  state  has  no  jurisdic- 
tion over  the  residents  of  other  states  to  compel  them  to  pay  a  tax 
upon  property  which  is  not,  when  the  tax  is  imposed,  within  the 
jurisdiction  of  this  state.  But  it  says,  however,  that,  when  the 
property  of  such  nonresident  is  here, — is  within  the  jurisdiction  of 
the  state, — such  property  shall  pay  a  tax  to  this  state.  A  consist- 
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ent  scheme  can  be  given  to  this  act  by  confining  it  to  such  prop- 
erty as  has  a  tangible,  visible  existence  here,  as  distinct  from  the 
residence  or  domicile  of  the  owner;  so  that,  in  both  cases,  the  tax 
is  upon  the  right  of  succession, — in  the  one  case  because,  the  tes- 
tator being  a  resident  of  this  state,  that  right  of  succession  passes 
to  the  legatee,  devisee,  heir  at  law,  or  next  of  kin,  under  and  by 
virtue  of  the  laws  of  this  state,  in  consequence  of  such  residence; 
in  the  other  case,  such  right  of  succession  is  within  the  jurisdiction 
of  this  state  because  of  the  fact  that  the  property  is  so  located 
within  this  state,  and  under  the  control  of  its  laws,  that  the  right 
to  succeed  is  created  by  the  law  of  this  state,  and  the  title  to 
the  property  passes  under  its  law.  It  is  this  property,  the  right 
of  succession  to  which  is  taxed,  over  which  the  courts  of  this  state 
have  jurisdiction  for  the  purpose  of  taxation,  and  thus  is  included 
within  the  definition  contained  in  section  22  of  the  act 

The  question  as  to  whether  this  state  had  any  jurisdiction  over 
these  bonds  of  foreign  corporations  seems  to  be  answered  by  the 
judgment  of  the  supreme  court  of  the  United  States  in  the  For- 
eign Bond  Case,  15  Wall.  300.  In  that  case  a  corporation  organ- 
ized under  the  laws  of  the  state  of  Pennsylvania  issued  bonds,  se- 
cured by  a  mortgage  upon  its  property,  some  of  which  bonds  were 
held  by  the  plaintiff  in  error,  a  resident  of  Ireland,  in  the  kingdom 
of  Great  Britain.  Under  the  laws  of  the  state  of  Pennsylvania, 
that  state  assumed  to  tax  the  interest  payable  upon  such  bonds, 
and  to  require  the  Pennsylvania  corporation  to  deduct  from  the 
interest  that  it  paid  upon  such  bonds  the  amount  of  the  tax.  And 
the  supreme  court  of  the  United  States  held  that  such  a  tax  was 
invalid.  An  extract  from  the  opinion  seems  to  be  decisive  of  this 
question: 

"But  debts  owing  by  corporations,  like  debts  owing  by  individuals,  are  not 
pronerty  of  the  debtors  in  any  sense.  Tliey  are  obligations  of  the  debtors,  and 
only  possess  value  in  the  hands  of  the  creditors.  With  them  they  are  property, 
and  in  their  hands  they  may  be  taxed.  To  call  debts  property  of  the  debtors 
is  simply  to  misuse  terms.  All  the  property  there  can  be,  in  the  nature  of 
things,  in  debts  of  corporations  belongs  to  the  creditors  to  whom  they  are 
payable,  and  follows  their  domicile,  wherever  that  may  be.  Their  debts  can 
have  no  locality  separate  from  the  parties  to  whom  they  are  due.  This  prin- 
ciple might  be  stated  In  many  different  ways,  and  supported  by  citations 
from  numerous  adjudications;  but  no  number  of  authorities  and  no  forms  of 
expression  could  add  anything  to  its  obvious  truth,  which  is  recognized  upon 
its  simple  statement." 

And,  on  page  323,  the  court  say: 

"A  mortgage  being  there  a  mere  chose  In  action,  it  only  confers  upon  the 
holder,  or  the  party  for  whose  benefit  the  mortgage  is  given,  a  right  to  proceed 
against  the  property  mortgaged,  upon  a  given  contingency,  to  enforce  by  its 
sale  the  payment  of  his  demand.  This  right  has  no  locality  independent  of  the 
party  In  whom  it  resides.  It  may,  undoubtedly,  be  taxed  by  the  state  when 
held  by  a  resident  therein;  but,  when  held  by  a  nonresident,  it  is  as  much  beyond 
the  jurisdiction  of  the  state  as  the  person  of  the  owner.  It  is  undoubtedly 
true  that  the  actual  situs  of  personal  property  which  has  a  visible  and  tangible 
existence,  and  not  the  domicile  of  its  owner,  wlU  in  many  cases  determine  the 
state  in  which  it  may  be  taxed.  The  same  thing  is  true  of  public  securities, 
consisting  of  state  bonds  and  bonds  of  municipal  bodies  and  circulating  notes 
of  banking  institutions.    The  former,  by  general  usage,  have  acquired  the  . 
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character  of,  and  are  treated  as,  property  In  the  place  where  they  are  found, 
though  removed  from  the  domicile  of  the  owner.  The  latter  are  treated  and 
passed  as  money  wherever  they  are.  But  other  personal  property,  consisting 
of  bonds,  mortgages,  and  debts  generally,  has  no  situs  Independent  of  the 
domicile  of  the  owner,  and  certainly  can  have  none  where  the  instruments,  as 
in  the  present  case,  constituting  the  evidences  of  debt,  are  not  separated  from 
the  possession  of  the  owners." 

Applying  the  principles  here  established,  it  seems  to  me  plain 
that  these  obligations  of  a  foreigii  corporation,  secured  by  a  mort- 
gage upon  its  property,  are  not  property  over  which  this  state  has 
jurisdiction  for  the  purpose  of  taxation.  The  testator  was  a  non- 
resident, as  are  the  beneficiaries  under  his  will.  Over  them  this 
state  has  no  jurisdiction;  and  debts  due  to  them,  or  rights  of  ac- 
tion vested  in  them,  are  their  property,  which  are  subject  to  taxa- 
tion in  the  state  or  country  of  their  domicile.  There  is  no  evidence 
as  to  the  length  of  time  that  either  of  these  obligations  remained 
within  this  state.  It  does  not  appear  that  they  were  permanently 
located  here,  or  that  they  were  not  here  for  some  special  purpose 
of  a  temporary  nature.  The  legislature  might  as  well  authorize 
its  oflBlcers  to  break  into  every  safe-deposit  company  in  this  state, 
and  seize  the  securities  or  obligations  held  in  such  safe-deposit  com- 
panies, and  tax  them  during  the  lifetime  of  their  owners,  regard- 
less of  their  domicile,  as  to  seize  them  upon  the  death  of  a  person 
to  whom  such  obligations  are  due,  and  tax  them  before  they  are 
allowed  to  be  sent  to  the  legal  representatives  of  the  testator  in 
the  foreign  country  for  distribution  according  to  the  laws  of  such 
country.  In  such  a  case,  as  in  the  case  at  bar,  if  the  claim  of  the 
comptroller  were  to  be  allowed,  as  was  said  by  Mr.  Justice  Field 
in  the  case  before  cited: 

"It  is  only  one  of  many  cases  where,  under  the  name  of  taxation,  an  op- 
pressive exaction  is  made  without  constitutional  warrant,  amounting  to  little 
less  than  an  arbitrary  seizure  of  private  property.  It  is,  in  fact,  a  forced  con- 
tribution levied  upon  property  held  in  other  states,  where  it  is  subjected;  or 
may  be  subjected,  to  taxation  upon  an  estimate  of  its  full  value." 

That  the  same  right  of  succession  would  be  subject  to  taxation 
in  the  state  of  the  testator's  domicile,  if  the  laws  of  that  state  were 
the  same  as  the  act  in  question,  is  clear;  and  we  thus  would  sub- 
ject this  right  of  succession  to  double  taxation,  simply  because,  for 
some  reason  not  disclosed,  the  obligation  of  the  debtor  evidencing 
the  debt  happened  to  be  within  this  state  at  the  time  of  the  death 
of  the  testator. 

The  Romaine  Case,  127  N.  Y.  80,  27  N.  E.  759,  does  not  determine 
this  question.  That  case  is  distinguished  by  the  court  of  appeals 
in  Re  James,  144  N.  Y.  12,  38  N.  E.  961,  where  the  court  say: 

"The  property  of  the  nonresident  decedent,  In  that  case,  which  was  held  to 
be  liable  to  taxation,  was  stated  to  be  a  mortgage  upon  real  estate  in  the  city 
of  New  York,  deposits  in  savings  banks  in  that  city,  and  stocks  and  bonds  of 
different  corix)rations,  but  whether  domestic  or  foreign  it  was  not  made  tx> 
appear." 

The  Romaine  Case,  therefore,  is  not  an  authority  for  holding  that 
the  stock  and  bonds  of  foreign  corporations  are  property  within  this 
state;  and  the  court  in  Re  James,  in  discussing  whether  or  not  the 
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certificates  of  stock  of  fprei^  corporations  which  were  in  this  state 
at  the  time  of  the  death  of  the  testator,  who  was  a  nonresident,  say: 

**The  appeHant,  in  substance,  argues  that  the  provision  for  a  tax  on  ^property 
♦  •  •  within  this  state/  which  the  act  of  1887  contains,  shows  that  the  legis- 
latnre  intended  to  include  as  property,  for  the  purpose  of  taxation,  in  the  estate 
of  a  nonresident  decedent,  evidences  of  property,  like  certificates  of  stock; 
but,  without  discussing  the  power  of  the  legislature  to  do  any  such  thing,  we 
think  that  he  is  straining  construction  and  importing  a  sense  in  the  word 
•property*  which  the  law  has  not  attached.  Both  in  the  Swift  Case,  137  N.  Y. 
77.  32  N.  E.  1096,  and  in  the  Merrlam  Case,  141  N.  Y.  479,  36  N.  B.  505,  the 
testator  was  a  resident  of  the  state,  and  we  held  that  certain  personal  chattels 
without  the  state  in  the  one  case,  and  the  stocks  of  foreign  corporations  in  the 
other  case,  should  be  Included  in  the  appraisement  of  the  estate  for  the  pur- 
pose of  taxation.  The  decision  in  each  case,  of  course,  rested  upon  the  theory 
that  the  legal  situs  of  the  personalty  could  be  regarded  as  at  the  owner's  domi- 
cUe." 

Thus,  reading  these  four  cases  together,  the  rule  would  seem  to 
be  that  the  situs  of  stock  in  foreign  corporations  owned  by  a  de- 
cedent would  be  regarded  as  at  the  owner's  domicile,  and  that  the 
same  would  apply  to  bonds  of  foreign  corporations,  under  the  rule 
as  laid  down  in  the  Foreign  Bond  Case,  supra;  and,  the  legal  situs 
of  such  stocks  and  bonds  not  being  within  this  state,  this  state  could 
have  no  jurisdiction  over  the  property  in  them  for  the  purpose  of 
taxation.  The  Homaine  Case,  thus  limited  by  the  James  Case,  is 
not  opposed  to  this  view. 

Section  4  of  the  statutory  construction  act,  being  chapter  677  of 
the  Laws  of  1892,  is  relied  upon  as  in  some  way  changing  the  mean- 
ing of  the  term  "i)er8onal  property,"  contained  in  the  act  in  question. 
This  section  provides  that  the  term  "personal  property*'  includes 
things  in  action  and  written  instruments  themselves,  as  distinguished 
from  the  rights  or  interests  to  which  they  relate.  This  act  became  a 
law  at  the  same  session  of  the  legislature  as  chapter  399  of  the  Laws 
of  1892,  but  subsequent  to  the  passage  of  the  last-named  act;  the 
statutory  construction  act  having  become  a  law  May  18,  1892,  and 
chapter  399,  the  tax  law,  ha\ing  become  a  law  April  30, 1892,  This 
statutory  construction  act  does  not,  in  express  terms,  apply  to  stat- 
utes passed  prior  to  the  time  of  its  passage.  Section  1  provides  that 
the  act  "is  applicable  to  every  statute  unless  its  general  object  or  the 
context  of  the  language  construed,  or  other  provisions  of  law,  indi- 
cate that  a  different  meaning  or  application  was  intended  from  that 
required  to  be  given  by  this  chapter.''  It  is  a  general  rule  in  the 
construction  of  statutes  that  they  will  not  be  given  retroactive  effect 
unless  the  language  used  expressly  indicates  such  an  intention.  And 
I  do  not  think  that  this  general  language  could  be  held  applicable  to 
statutes  in  force  at  the  date  of  its  passage.  It  would  certainly  be 
a  most  dangerous  principle  to  modify  existing  law  seriously  affecting 
property  rights  by  the  passage  of  an  act  which  did  not  specifically 
change  the  existing  laws,  but  which  assumed  to  provide  definitions 
for  words  used,  and  which  did  not,  by  its  express  terms,  have  a  retro- 
active effect.  This  statutory  construction  act  only  applies  to  a 
statute  where  its  general  object,  or  the  context  of  the  language  con- 
strued, or  other  provisions  of  law,  did  not  indicate  that  a  different 
meaning  or  application  was  intended.     Now,this  act  of  1892^ction  j 
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22  l)efore  cited),  which  was  a  law  at  the  time  of  the  passage  of  this 
construction  act,  does  give  a  definite  meaning  to  the  words  "personal 
property."  The  act  itself  attempts  to  define  what  is  to  be  taxed, 
and  it  thus  shows  that  the  legislature  intended  to  depend  upon  pro- 
visions of  the  act  itself  to  define  what  it  intended  to  tax,  and  not 
to  depend  upon  any  statutory  construction  law  theretofore  or  there- 
after passed.  It  would  come,  I  think,  expressly  within  the  limita- 
tion of  section  1  of  the  construction  law,  which  would  indicate  that 
a  different  meaning  or  application  was  intended  to  be  given  to  this 
word  "property,"  as  distinct  from  that  given  by  the  statutory  con- 
struction law. 

But,  even  assuming  that  section  4  applied,  it  still  does  not  affect  this 
question.  An  analysis  of  the  section  will  show  that  it  was  not  the 
intention  of  the  legislature  to  say  that  the  rule  of  law  that  regarded 
a  debt  as  property  where  the  creditor  resided  was  to  be  changed.  It 
simply  said  that  the  term  "personal  property"  should  include  the  obli- 
gation or  written  instrument  itself,  as  distinguished  from  the  right  or 
interest  to  which  it  relates,  so  that,  when  the  word  "property"  was 
used,  it  should  include  both  the  written  instrument  and  the  obligation 
created  by  it.  And  that  this  was  not  intended  to  have,  and  has  not 
had,  the  effect  of  changing  the  rule  theretofore  existing,  is  apparent 
from  the  cases  which  decide  that,  where  a  resident  of  this  state  dies, 
his  property,  wherever  actually  located,  is  taxable  here.  That  this 
statutory  construction  act  did  undoubtedly  give  a  specific  meaning 
to  the  word  "property"  in  statutes  that  were  thereafter  passed,  by 
which  the  word  "property,"  when  used,  unless  a  different  meaning 
was  clearly  intended,  so  that  such  word  "property"  should  apply  to 
the  instruments  evidencing  an  indebtedness,  as  well  as  the  debt  itself, 
is  clear.  But  nothing  therein  would  indicate  an  intention  of  the 
legislature  to  change  the  well-settled  rule  of  law  that  the  actual 
property  was  the  indebtedness,  and  that  that  vested  in  the  creditor. 
And  when  the  instrument  evidencing  the  indebtedness  was  separated 
from  the  domicile  of  the  creditor,  and  the  court  had  to  determine 
which  of  the  two  places  should  be  taken  as  the  situs  of  the  property 
(namely,  the  indebtedness),  the  statute  does  not  provide  that  the  set- 
tled rule  should  not  apply,  as  had  been  the  law  prior  to  this  time; 
that  is,  that  the  situs  of  such  indebtedness  should  be  at  the  residence 
of  the  debtor,  rather  than  at  the  location  of  the  instrument  evi- 
dencing the  indebtedness. 

Considering  the  debt  or  demand  due  to  the  creditor  as  property, 
it  is  clear  that  the  obligation  to  pay  a  debt  cannot  be  separated 
from  the  debt  itself,  so  as  to  make  two  separate  and  distinct  pieces 
of  property, — one  a  debt,  and  the  other  the  obligation  to  pay  the 
debt.  The  debt,  and  the  writing  creating  or  evidencing  the  obliga- 
tion to  pay  the  debt,  together  constitute  the  specific  property,  which 
vests  in  the  a'editor,  and  which  is  the  right  to  receive  from  the 
debtor  the  amount  due.  And  the  question  is,  where  is  that  right 
to  receive  the  amount  due  actually  situated?  There  is  nothing  in 
this  act,  under  which  this  tax  is  imposed,  to  show  that  the  legis- 
lature intended  to  give  a  different  situs  to  property  in  subdivision 
1  than  it  did  to  property  in  subdivision  2.     Subdivision  1  has  been 
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expressly  construed  to  include  all  personal  property,  wherever  sit- 
uated, which  vested  in  a  resident  of  this  state,  on  the  ground  that 
the  legal  situs  of  such  property  is  at  the  residence  of  its  owner. 
Nothing  that  is  contained  in  the  act  justifies  us  in  assuming  that 
it  was  intended,  by  section  2  of  the  act,  to  change  that  rule,  and  to 
say  that  the  situs  of  personal  property  of  nonresidents  was  else- 
where than  was  the  situs  of  the  personal  property  of  residents,  as 
applied  to  such  a  piece  of  property  as  a  debt  or  demand  due  to  an 
individual.  On  the  contrary,  the  construction  given  by  the  court 
of  appeals  to  this  section  in  the  case  of  In  re  James,  supra,  clearly 
indicates  that  such  an  intention  was  not  to  be  assumed  from  the 
language  of  the  act  in  question. 

The  next  question  is  as  to  the  right  of  the  state  to  tax  the  United 
States  bonds,  or  to  tax  the  transfer  of  the  United  States  bonds.  In 
determining  this  question  it  should  be  noticed  that  the  act  in  ques- 
tion is  entitled  "An  act  in  relation  to  taxable  transfers  of  property"; 
and  section  1  of  the  act  provides:  "A  tax  shall  be  and  is  hereby 
imposed  upon  the  transfer  of  any  property,  real  and  personal,"  etc 
Has  this  state  a  right  to  tax  the  transfer  of,  or  right  of  succession  to, 
bonds  issued  by  the  United  States?  This  question,  I  think,  is  clearly 
settled  by  one  or  two  decisions  of  the  supreme  court  of  the  United 
States.  In  the  case  of  Weston  v.  City  CJouncil,  2  Pet.  460,  an  ordi- 
nance of  the  city  council  of  Charleston  was  passed  imposing  a  tax 
of  25  cents  upon  every  fl^OOO  of  all  personal  estate  consisting  of 
6  and  7  per  cent,  stock  of  the  United  States;  and  the  supreme 
court  of  the  United  States,  Marshall,  C.  J.,  delivering  the  opinion, 
held  that  the  act  was  unconstitutional.  The  court  thus  states  the 
question: 

"Is  the  stock  Issued  for  loans  made  by  the  government  of  the  United  States 
liable  to  be  taxed  by  states  and  corporations?" 

And,  in  holding  that  the  ordinance  was  in  conflict  with  the  con- 
stitution, he  said: 

•The  American  people  have  conferred  the  power  of  borrowing  money  on 
their  government,  and,  by  making  that  govemmi.it  supreme,  have  shielded 
Its  action  in  the  exercise  of  this  power  from  the  action  of  the  local  govern- 
ments. The  grant  of  the  power  is  incompatible  with  a  restraining  or  con- 
trolling power,  and  the  declaration  of  supremacy  is  a  declaration  that  no  such 
restraining  or  controlling  power  shall  be  exercised.  The  right  to  tax  the 
contract  to  any  extent,  when  made,  must  operate  upon  the  power  to  borrow 
before  it  is  exercised,  and  have  a  sensible  influence  on  the  contract.  The  ex- 
tent of  this  influence  depends  on  the  will  of  a  distinct  government.  To  any 
extent,  however  inconsiderable,  it  is  a  burden  on  the  operations  of  govern- 
ments. It  may  be  carried  to  an  extent  which  shall  arrest  them  entirely. 
•  ♦  ♦  The  tax  on  government  stock  is  thought  by  this  court  to  be  a  tax  on. 
the  contract,  a  tax  on  the  power  to  borrow  money  on  the  credit  of  the  United 
States,  and,  consequently,  to  be  repugnant  to  the  constitution." 

In  the  case  of  People  v.  Commissioners  of  Taxes,  2  Black,  628,  it 
was  held  that  this  principle  applied  to  an  act  taxing  the  capital 
of  a  bank  organized  under  the  laws  of  the  state  of  New  York  where 
a  portion  of  the  capital  of  the  bank  was  invested  in  United  States 
stock;  and  the  difference  was  noted  between  the  ordinance  of  the 
city  of  Charleston  and  the  law  of  New  York,  which  "consists  in  the  T^ 
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circumstance  that  the  tax  in  the  former  case  was  imposed  on  the 
stock,  eo  nomine,  whereas,  in  the  present  case,  it  is  taxed  on  the 
aggregate  of  the  taxpayer's  property,  and  to  be  valued  at  its  real 
worth  in  the  same  manner  as  all  other  items  of  his  taxable  prop- 
erty."  It  was  still  held  that  it  was  a  tax  upon  the  power  of  the 
United  States  to  borrow  money,  and  was  repugnant  to  the  consti- 
tution. And  in  the  Bank  Tax  Case,  2  Wall.  20G,  this  principle  was 
applied  to  an  act  by  which  a  tax  was  imposed  on  a  valuation  equal 
to  the  amount  of  the  capital  paid  in  or  secured  to  be  paid  in  by  a 
state  bank,  and  it  was  held  that,  where  a  portion  of  the  capital  of 
the  bank  was  invested  in  the  stock  of  the  United  States,  it  was  a 
tax  upon  the  property  of  such  bank.    The  court  then  said: 

"Having  come  to  the  conclusion  that  the  tax  on  the  capital  of  the  Bank  of 
the  Commonwealth  is  a  tax  on  the  propeity  of  the  institution,  and  which  con- 
sists of  the  stock  of  the  "United  States,  we  do  not  see  how  the  case  can  be  dis- 
tinguished from  that  of  People  v.  Commissioners  of  Taxes,  2  Black,  620.  That 
the  bonds  or  obligations  of  the  United  States  cannot  be  subject  to  taxation 
by  a  state  is  settled  law.  It  is  a  tax  upon  the  exercise  of  the  power  of  congress 
to  borrow  money.  Nor  can  this  inhibition  upon  the  states  be  evaded  by  any 
change  in  the  mode  or  foim  of  taxation  provided  the  same  result  is  effected; 
that  is,  an  impediment  is  thereby  interposed  to  the  exercise  of  a  power  of  the 
United  States.  That  which  cannot  be  accomplished  directly  cannot  be  ac- 
complished indirectly.  Through  all  such  attempts  the  court  will  look  to  the 
end  sought  to  be  reached;  and,  if  that  would  trench  upon  a  power  of  the  gov- 
ernment, the  law  creating  it  wUl  be  set  aside,  or  Its  enforcement  restrained." 

Home  Ins.  Co.  v.  New  York  State,  134  U.  S.  598,  10  Sup.  Ct.  593. 

In  these  cases  the  one  principle  was  applied  that  any  tax,  direct 
or  indirect,  upon  stock  of  the  United  States,  or  upon  money  or  prop- 
erty invested  in  the  stock  of  the  United  States,  was  repugnant  to 
the  constitution  of  the  United  States,  as  being  a  tax  upon  the  power 
granted  to  the  government  of  the  United  States  to  borrow  money; 
and  thus  such  bonds  or  stocks  were  property  over  which  the  state 
had  no  jurisdiction  for  the  purpose  of  taxation.  This  statute  in 
express  terms  imposes  a  tax  upon  the  transfer  of  the  property,  and 
it  seems  too  clear  for  argument  that  a  tax  upon  a  transfer  of  prop- 
erty, or  a  right  to  receive  or  own  property,  is  a  tax  upon  the  prop- 
erty, within  the  principle  thus  settled.  So  far  as  it  affecta  the 
power  of  the  United  States,  it  is  just  as  much  an  interference  with 
that  power  to  tax  the  transfer  of  the  stock  as  to  tax  the  stock  it- 
self; and  it  clearly  follows,  I  think,  that  over  this  stock  of  the 
United  States  this  state  had  no  jurisdiction  for  the  purpose  of  tax- 
ation. 

Tlie  order  of  the  surrogate  should  therefore  be  reversed,  and  the 
proceedings  remitted,  with  instructions  to  strike  out  the  bonds  and 
stock  mentioned  in  the  notice  of  appeal  of  the  executors  from  the 
property  subject  to  taxation,  with  costs  and  disbursements  in  fnvAf 
of  the  appellants. 

VAN  BRUNT,  P.  J.,  concurs. 
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In  re  FREGL. 
(Supreme  Court,  Special  Term,  Kings  County.    February,  1805.) 

1.  Coktracts—Perfokmanck— Liability  of  Contractor. 

Under  a  contract  to  furnish  labor  and  material  for  the  construction  of  a 
public  work,  which  provided  that  the  contractor  should,  as  to  the  quality  of 
material  furnished  and  the  manner  in  which  the  work  was  done,  be  subject 
to  the  directions  of  the  engineer  in  charge,  and  that  he  should  be  paid 
monthly  for  the  materials  furnished  and  work  done,  such  contractor  is  not 
responsible  for  defects  in  the  work  as  a  whole,  if  the  directions  of  the  engi- 
neer were  complied  with. 

2,  Mandamus— Information  and  Belief. 

In  mandamus,  denials  and  affirmations,  to  be  of  avail,  must  be  specific 
and  positive,  and  not  merely  general  conclusions  based  on  information  and 
belief. 
8.  Municipal  Corporations— Officers— Charter  of  City  of  Brooklyn. 

Under  the  provisions  of  the  charter  of  the  city  of  Brooklyn,  all  claims 
against  the  city  must  be  audited  and  approved  by  the  mayor  and  comptrol- 
ler as  well  as  the  auditor. 

Application  by  James  Freel  for  peremptory  writ  of  mandamus 
to  compel  the  comptroller  of  the  city  of  Brooklyn  to  draw  a  war- 
rant in  payment  for  work  done  and  material  furnished  under  eon- 
tract.    Granted. 

Tracy,  Boardman  &  Piatt,  for  petitioner. 

Albert  G.  McDonald,  Corp.  Counsel,  for  defendant. 

GAYNOR,  J.  This  is  an  application  for  a  writ  of  mandamus  to 
compel  the  comptroller  of  the  city  of  Brooklyn  to  issue  and  sign 
a  warrant  upon  the  treasurer  of  the  city  in  payment  of  a  claim  at 
the  petitioner  against  the  city  for  work  done  under  a  contract 
with  the  city.  The  contract  was  for  the  laying  of  water  pipes 
and  the  constructing  of  a  reservoir.  It  was  made  in  the  name 
of  the  city,  by  the  mayor  and  the  commissioner  of  city  works,  they 
being  the  officials  authorized  to  make  it.  The  work  itself  was, 
by  the  city  charter,  done  under  the  authority  and  control  of  the 
said  commissioner.  Laws  1888,  c.  583,  tit.  15,  §  11.  The  contract 
required  that  the  chief  engineer  of  the  department  should,  once 
every  month  during  the  progress  of  the  work,  make  an  estimate 
in  writing  of  the  work  done  and  material  delivered,  and  the  value 
thereof  according  to  the  prices  by  units  of  measure  established  by 
the  contract;  and  that  the  city  should  thereupon  pay  the  con- 
tractor 80  per  cent,  of  such  estimate;  and  that  "whenever,  in  the 
opinion  of  the  engineer,  the  party  of  the  second  part  [contractor] 
shall  have  completely  performed  this  contract  on  his  part,  the 
said  engineer  shall  so  certify  in  writing  to  the  commissioner  of 
city  works,  and,  in  his  certificate,  shall  state,  from  actual  meas- 
urements, the  whole  amount  of  work  done  by  the  said  party  of 
the  second  part,  and  also  the  value  of  such  work,  under  and  ac- 
cording to  the  terms  of  this  contract'-;  and  that,  upon  the  ex- 
piration of  30  days  after  the  acceptance  by  the  commissioner  "of 
the  work  herein  agreed  to  be  done,"  the  city  should  pay  the  con- 
tractor the  amount  then  due  and  unpaid  for  work  and  material,  T^ 

Digitized  by  '     Lc 


144  38  NEW  YORK  SUPPLEMENT.  (Sup.  Ct. 

to  be  arrived  at  by  deducting  all  previous  payments  upon  the 
monthly  estimates,  and  also  8  per  cent,  of  the  total  contract  price, 
which,  by  the  terms  of  the  contract,  waa  to  be  retained  to  remedy 
any  defects  which  might  develop  in  the  work  during  six  months 
thereafter,  unless  the  contractor  remedied  them  upon  notice.  It 
will  be  observed  that  monthly  payments  were  to  be  made  upon 
estimates  of  the  engineer,  while  the  final  payment  was  to  be  ar- 
rived at  by  actual  measurements.  The  engineer  made  30  of  such 
monthly  estimates  as  the  work  went  on,  which  were  paid.  Each 
went  the  regular  course  prescribed  by  the  city  charter,  namely: 
It  was  certified  by  the  engineer  to  the  commissioner  of  city  works, 
who  also  certified  it;  it  was  then  audited  by  the  auditor,  where- 
upon the  comptroller  drew  a  warrant  for  the  amount  upon  the 
treasurer,  and  signed  it,  which  was  then  signed  by  the  mayor  and 
city  clerk,  and  sent  to  the  treasurer,  who  paid  it.  The  thirty-first 
monthly  estimate  was  so  made,  certified,  and  audited,  but  the 
comptroller  refused  to  draw  and  sign*  the  warrant  for  the  amount 
thereof.  Each  monthly  estimate  was  styled  such  upon  its  face, 
in  these  very  words.  Finally,  the  engineer  made  out  and  certified 
what  is  styled  on  its  face  the  "Final  Monthly  Estimate."  It  is  not 
an  estimate,  but  an  adjustment  of  the  whole  account  upon  actual 
measurements,  the  work  having  been  completed.  It  shows  the 
total  amount  of  work  and  material,  and  the  total  price  therefor 
according  to  the  prices  by  units  of  measure  fixed  by  the  contract. 
It  deducts  all  previous  payments,  and  also  8  per  cent  of  such 
total  price,  as  the  contract  requires  shall  be  done  by  the  final 
certificate,  as  has  already  been  seen.  It  does  not  say  in  so  many 
words  that  the  contract  has  been  completely  performed,  but  ft 
gives  the  total,  and  makes  the  deductions,  and  shows  the  final 
balance,  all  as  the  contract  requires  of  the  final  certificate;  the 
8  per  cent,  being  deducted  and  kept,  as  aforesaid,  against  the  de- 
velopment of  any  defects  in  the  work  during  the  next  six  months, 
whereas  20  per  cent,  had  theretofore  been  retained  out  of  the 
monthly  estimates.  This,  certificate  must  be  deemed  the  final  one 
required  by  the  contract,  as  certifying  the  completion  of  the  con- 
tract,— ^that  is  to  say,  of  all  items  of  work  to  be  done  under  the 
contract, — after  which  was  to  come  the  six-months  test  of  the 
work  as  a  whole.  It  is  styled  an  "estimate,"  but  it  was  not  an 
estimate,  nor  is  it  claimed  that  it  was,  the  claim  being  that  it 
does  not  amount  to  an  acceptance  of  the  work  as  a  whole,  which 
is  correct;  for  the  work,  as  a  whole,  by  the  terms  of  the  contract, 
was  not  to  be  finally  accepted  until  six  months  thereafter,  the  8 
per  cent,  being  held  meanwhile.  By  the  words  of  the  contract,  the 
commissioner's  acceptance  was  only  of  "the  work  herein  agreed  to 
be  done."  This  final  certificate  was  approved  by  the  commissioner 
on  November  1,  1893,  and  audited  by  the  auditor,  like  all  its  pred- 
ecessors, but  the  comptroller  has  not  made  and  signed  a  warrant 
therefor.  He  refused  to  do  so  in  the  case  of  this  and  the  preceding 
one,  though  they  were  duly  certified  by  the  engineer  and  the  com- 
missioner (who  are  made  by  the  contract  the  judges  of  the  work 
and  of  the  execution  of  the  contract),  and  audited  by  the  auditor. 
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The  refusal  seems  to  have  been  based  on  nothing  except  an  in- 
formality which  the  legislature  has  since  cured.  Chapter  595, 
Laws  1894. 

A  few  days  after  this  case  was  argued  the  court  of  appeals  of 
this  state  rendered  a  decision  that,  in  such  a  case  as  this,  min- 
isterial oflBcers  of  a  city,  whose  duty  it  is  to  pay,  or  to  raise  money 
to  pay,  claims  thus  arising  under  contract,  and  certified  and  al- 
lowed by  the  oflficials  intrusted  by  law  with  that  duty,  may  not 
refuse  to  do  so  upon  the  allegation  or  claim  by  them  that  the 
work  was  not  done,  or  even  that  the  certificate  of  it  was  false,  or 
given  under  a  mistake  of  facts;  that  it  is  for  the  city  itself  to 
make  such  an  issue;  and  that  such  ministerial  officers  cannot 
make  it  for  the  city.  People  v.  City  of  Syracuse,  144  N.  Y.  63,  38 
N.  E.  1006.  It  is  for  me  to  yield  implicit  obedience  to  this  far- 
reaching  decision,  and  I  do  so;  but  it  does  not  control  this  case, 
unless  the  duties  of  the  comptroller  of  the  city  of  Brooklyn  in 
respect  of  claims  presented  against  the  city  are  only  clerical  or 
ministerial,  and  this  I  do  not  concede.  The  charter  of  the  city 
prescribes  a  succession  of  safeguards  to  the  city  treasury.  In  the 
first  place,  no  bill  or  claim  can  be  audited  unless  it  be  made  out 
in  items,  and  certified  by  the  officer  or  head  of  department  by  or 
under  whom  it  is  incurred.  Laws  1888,  c.  583,  tit.  5,  §  13.  In 
that  form  it  goes  to  the  auditor,  an  official  whose  duties  are  ju- 
dicial in  their  nature,  and  of  the  highest  importance.  He  has  to 
examine  and  pass  upon  the  claim  in  all  its  aspects,  both  of  fact 
and  of  law.  It  cannot  be  paid  until  he  certifies  that  the  work  has 
been  done  and  the  materials  furnished,  and  that  the  charges  are 
just,  or  according  to  contract,  if  there  be  one,  and  lawfully  in- 
curred. Section  1.  To  satisfy  himself  of  this,  he  has  the  right, 
and  it  is  his  duty,  when  necessary  or  prudent,  to  take  evidence 
and  inspect  books  and  papers.  If  he  fail  in  this,  it  is  either  be- 
cause he  does  not  understand  the  nature  of  the  duties  of  hia 
office,  deeming  them  merely  perfunctory,  and,  it  may  be,  to  be 
turned  over  to  a  deputy  or  clerk,  or  else  because  he  refuses  to  inV 
fill  his  trust.  The  charter  allows  him  to  appoint  a  deputy  to  act 
"during  his  absence,"  which  means  an  occasional  temporary  ab- 
sence from  his  office,  from  sickness  or  the  like.  Title  22,  §  26. 
It  does  not  mean  that  the  auditor  may,  in  general,  turn  his  office 
and  judicial  duties  over  to  a  deputy.  Throop,  Pub.  Off.  §  586: 
People  V.  Hopkins,  55  N.  Y.  74.  A  bill  or  claim,  after  being  thus 
examined  and  allowed  by  the  auditor,  becomes  a  voucher,  which 
must  be  "also  approved  by  the  comptroller"  (title  5,  §  2)  before  he 
may  draw  and  sign  a  warrant  on  the  treasurer  therefor;  and, 
finally,  such  comptroller's  warrant  has  also  to  be  signed  by  the 
mayor,  but  the  mayor  is  expressly  prohibited  from  signing  it 
"unless  a  proper  voucher  therefor  shall  have  been  first  examined 
and  certified  to  by  him"  (title  3,  §  11). 

Thus  are  these  three  officials  placed  by  law  at  the  gateway  to 
the  public  treasury  of  the  city  of  Brooklyn.  I  have  been  at  pains 
to  show  that  auditing  duties  are  given  to  and  required  of  the 
comptroller  and  mayor,  as  well  as  the  auditor  (not  in  sp^scrut-, 
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inizing  and  minute  a  degree,  it  may  be,  but  still  actually),  in  or- 
der to  make  plain  that  the  case  which  I  have  cited  does  not 
govern  the  case  now  in  hand.  If  either  the  mayor  or  comptroller 
doubt  the  correctness  of  a  voucher,  he  has  the  power,  and  it  is 
his  duty,  to  examine  into  the  claim;  if,  for  instance,  the  voucher, 
in  a  given  case,  should  show  1,000  feet  of  common  lumber  at, 
say,  |2,000  or  f  10,000,  or  the  like,  or  should  not  be  itemized,  or 
should  be  for  an  expenditure  the  city  has  no  power  to  make,  he 
would  be  inexcusable  if  he  should  sign  it,  because  his  duties  are 
not  perfunctory,  but,  on  the  contrary,  they  cast  upon  him  the 
obligation  of  judgment  and  discretion. 

It  being,  therefore,  the  duty  of  the  comptroller  to  examine  and 
approve  all  vouchers  coming  to  him  from  the  auditor,  and  that 
being  a  duty  of  substance,  as  well  as  of  form,  as  we  have  seen, 
it  only  remains  to  inquire  whether,  upon  the  facts  before  me,  he 
is  justified  in  his  refusal  in  this  instance.  That  inquiry  is  met  at 
the  threshold  by  difficulties  growing  out  of  the  contract  itself, 
which,  instead  of  binding  the  contractor  to  definite  specifications, 
leaves  the  most  essential  particulars  in  respect  of  work  and  ma- 
terial to  the  discretion  of  the  engineer,  to  be  fixed  or  changed  by 
him  as  the  work  goes  on.  Indeed,  the  contract,  in  this  respect, 
may  be  called  extraordinary.  It  might  well  be  supposed  that  the 
best  material  for  the  sides  or  the  bottom  of  a  reservoir — ^for 
instance,  the  materials,  and  the  proportion  in  which  they  should 
be  mixed,  to  make  puddle  which  will  hold  water  in  a  reservoir — 
are  well  known;  and  yet  by  this  contract  the  contractor  is  not 
bound  by  specifications  in  these  essential  particulars,  they  being 
left  to  the  direction  of  the  engineer.  And  therefore,  if  this  res- 
ervoir leaks,  the  question  obviously  is  whether  the  blame  lies  with 
the  engineer,  and  not  with  the  contractor.  If  the  contractor  fol- 
lowed the  direction  of  the  engineer,  as  he  was  bound  to  do,  his  ob- 
ligation was  fulfilled,  whatever  the  result. 

The  petition  makes  out  a  full  case  for  a  peremptory  writ.  It 
states  the  contract;  the  performance  of  the  work  as  directed  by 
the  engineer;  the  certification  thereof,  and  of  the  amounts  due  by 
the  engineer  and  by  the  commissioner;  and  the  audit  of  the 
amounts  due  by  the  auditor.  The  petitioner  thus  presents  a  com- 
plete case,  not  depending  upon  his  word  alone,  but  upon  the  of- 
ficial action  of  the  officials  to  whom  the  contract  subjected  him. 
It  is  met  first  by  the  affidavit  of  the  comptroller,  which  is  ex- 
pressly made  upon  information  alleged  to  be  "received  from  the 
department  of  city  works,"  except  the  general  and  unspeciflc  state- 
ment that  '*the  reservoir  is  defective  and  incomplete,  and  not 
according  to  said  agreement."  I  am  therefore  required  by  law 
to  disregard  it,  for  it  is  a  rule  that  denials  upon  information  and 
belief,  in  a  proceeding  for  a  mandamus,  and  affirmations  which 
are  not  specific  and  positive,  or  are  only  of  conclusions,  are  of 
no  avail.  Merrill,  Mand.  §  274;  Spell.  Extr.  Relief,  §  1664;  Peo- 
ple V.  Common  Council  of  City  of  Brooklyn,  77  N.  Y.  503.  More- 
over, the  court  has  before  it  the  affidavits  of  the  engineer  and 
commissioner  of  the  department  of  city  works,  which  makes  of  no 
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consequence  the  comptroller's  allegations  of  information  from 
them.  Next  is  the  affidavit  of  the  former  deputy  auditor,  who 
audited  the  claims.  It  impeaches  the  claims  in  no  way,  and  shows 
nothing  except  that  the  auditor  did  not  audit  them,  but  that  the 
deputy  did;  a  fact  well  deserving  of  notice  elsewhere,  though  of 
no  potency  here,  the  validity  of  the  audit  not  being  questioned. 
Next  is  the  affidavit  of  the  former  chief  engineer,  which  alleges, 
in  the  most  general  terms,  that  the  contractor  "has  not  yet  com- 
plied with  all  the  terms  and  conditions"  of  the  contract,  and  that 
the  work  has  not  yet  been  accepted  by  the  city.  As  we  have  seen, 
such  indefinite  allegations  are  worthless.  They  are  mere  state- 
ments of  conclusions.  But,  of  course,  the  contractor  has  not  yet 
complied  with  "all  the  terms  and  conditions"  of  the  contract.  No 
one  claims  that  he  has.  He  has  yet  to  remedy  any  defects  dis- 
covered by  the  use  of  the  reservoir,  as  a  guaranty  of  which  the 
8  per  cent,  is  withheld.  It  also  says  that  the  two  unpaid  certifi- 
cates were  only  intended  as  a  statement  of  the  work  done  and 
material  furnished.  Certainly;  no  one  claims  more  concerning 
them;  and  that  the  final  one  was  not  an  acceptance  of  the  work 
does  not  need  to  be  vouched  for  by  affidavit,  for  such  is  the  con- 
tract as  we  have  seen, — ^the  work  to  remain  thereafter  on  test  for 
six  months.  It  further  avers  that  thereafter  the  reservoir  was 
tested,  and  is  now  being  tested,  'by  having  water  stand  in  it,  but 
no  defect  whatever  is  specified.  But  this  all  has  to  do  with  the 
8  per  cent,  reserved  under  the  contract  to  remedy  any  defects 
which  should  be  shown  by  test  or  use  of  the  reservoir  after  the 
work  and  material  had  all  been  certified  and  paid  for.  If  there 
were  any  knOwn  defects,  the  engineer  is  the  one  who  could  specify 
them  to  the  court.  And  if  the  reservoir  leaks,  which  the  engineer 
does  not  say,  it  would  be  for  the  engineer  to  show  how  the  con- 
tractor is  responsible  for  it;  for,  as  I  have  pointed  out,  he  was 
obliged  to  use  the  puddling  and  other  material  specified  by  the 
engineer,  and  as  directed  by  the  engineer.  Next  is  the  affidavit 
of  the  former  commissioner.  It  does  not  impeach  the  certified 
work  and  material,  nor  the  work  as  a  whole,  either  generally  or 
in  any  particular;  and  it  points  out  that  8  per  cent,  was  reserved, 
under  the  terms  of  the  contract,  as  a  guaranty  that  any  defects 
developed  upon  test  would  be  remedied.  Next  comes  the  affidavit 
of  the  present  commissioner,  in  which  he  says  that  since  Feb- 
ruary 1,  1894,  he  has  examined  the  work,  and  "that  the  petitioner 
has  not  fully  complied  with  all  the  terras  and  conditions  contained 
in  the  said  agreement,  to  be  kept  and  performed  by  him,  and  he 
has  not  fully  performed  the  said  agreement  on  his  part,  and  he 
has  not  completed  the  work  to  be  done  by  him  under  the  said 
agreement,  and  such  work  so  to  be  performed  by  him  has  not 
been  accepted."  But,  again,  such  unspecific  statements  are  worth- 
less. They  are  not  statements  of  facts,  but  of  conclusions,  whereas 
the  court  is  to  draw  the  conclusions,  and  may  do  so  only  upon 
specific  statements  of  fact.  That  the  work  was  not  accepted  by 
the  final  certification  of  work  and  material  does  not  need  to  be 
sworn  to,  for  such  is  the  contract.    The  test  was  to  come  later.  and| 
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8  per  cent,  was  reserved  to  meet  it.  That  test  was  begun,  and 
is  still  going  on,  without  a  result,  according  to  the  engineer's  affi- 
davit, as  we  have  seen.  The  affidavit  then  states  information  re- 
ceived from  the  said  engineer.  But,  again,  that  cannot  count; 
and,  besides,  the  affidavit  of  the  engineer  is  before  the  court.  The 
affiant  then  states  that  after  he  became  commissioner  the  petitioner 
worked  upon  the  reservoir  to  remedy  defects,  which  are  not  speci- 
fied, and  that  in  September,  1894,  he  informed  the  commissioner  that 
he  thought  they  were  corrected,  and  that,  to  ascertain  whether 
that  was  the  fact,  the  affiant  began  a  new  test,  which  he  says  **is 
still  being  continued  as  rapidly  as  practicable,  with  unsatisfactory 
results  thus  far,  as  the  water  let  into  and  stored  in  the  reservoir 
for  such  test  has  still  continued  to  leak  out  to  an  improper  extent, 
and  to  such  an  extent  as  would  not  have  occurred  had  the  work, 
under  the  said  contract,  including  that  stated  in  the  thirty-first 
and  thirty-second  estimates,  been  properly  done."  It  would  be 
difficult  to  be  more  indefinite  than  this.  How  or  where  the  res- 
ervoir leaks,  or  of  the  specific  cause  thereof,  the  court  is  not  in- 
formed. The  commissioner  says  it  leaks  to  an  improper  extent. 
Whether  this  covers  a  gallon  or  10,000  gallons  a  day  is  not  stated. 
It  is  a  mere  conclusion,  supported  by  no  stated  fact.  And,  if  the 
puddling  leaks,  is  it  the  fault  of  the  engineer,  who  specified  its 
ingredients  and  their  proportion,*  or  is  it  that  of  the  contractor, 
who  had  to  obey  him?  And  let  it  again  be  stated  that  the  8  per 
cent,  is  reserved  as  a  guaranty  that  the  contractor  will  remedy 
defects,  and  the  commissioner's  affidavit  shows  his  willingness  to 
do  so.  The  work  and  material  actually  done  and  furnished  are 
required  by  the  contract  to  be  certified  and  paid  for  monthly.  For 
defects  which  should  develop  after  the  completion  of  the  work  as 
a  whole,  the  contract  makes  separate  and  independent  provision, 
as  we  have  seen.    The  affidavit  then  continues: 

'It  has  not  yet  been  practicable  to  ascertain  the  fuU  extent  of  the  defects  in 
the  reservoir,  which  can  only  be  revealed  after  such  a  test  of  the  sides  of  the 
reservoir  as  has  not  yet  been  practicable." 

It  cannot  be  expected  that  from  this  statement  the  court  is  to 
presume  there  are  defects  which  the  commissioner  has  not  yet 
been  able  to  find.  And  why  has  "such  a  test"  as  the  commissioner 
seems  to  have  in  mind  not  yet  been  practicable?  The  six  months 
allowed  by  the  contract  have  elapsed,  and  the  8  per  cent,  is  still 
retained.  When  is  the  test  to  be  practicable  which  is  to  dis- 
cover defects  which  should  have  been  discovered  in  six  months, 
but  are  not  yet  discovered,  and  may  not  exist  at  all?  The  affidavit 
then  states  that  **the  defects  disclosed,  and  likely  to  be  disclosed, 
in  said  reservoir,  are  likely  to  require"  more  expenditure  than  the 
amount  reserved  by  the  contract.  This  court  is  not  informed  what 
this  succession  of  likelihoods  is  based  upon.  The  defects  disclosed 
are  not  described,  and  those  likely  to  be  disclosed  are  not  even 
hinted  at.  The  affiant  then  states  that,  upon  investigation  since 
he  came  into  office,  he  has  ascertained  that  the  clay  used  for  pud- 
die  was  the  property  of  the  city,  "having  been  taken  by  petitioner 
from  the  property  of  the  city  at  Smith's  pond,  a  little  over  a 
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mile  from  the  reservoir,  and  without  agreement  or  consent  of 
the  city*';  and  then  follows  an  argument  that  the  city  has  a 
valid  claim  therefor.  The  commissioner  does  not  state  how  he 
ascertained  this,  nor  any  fact  which  enables  him  to  allege  it, 
but  the  affidavit  of  L.  R.  fclapp  is  produced  to  substantiate  it.  He 
is  an  assistant  engineer  in  the  department  of  city  works,  and  his 
affidavit  avers  that  he  remembers  the  contract  of  the  petitioner 
with  the  city  "for  digging  out  and  enlarging  Smith's  pond";  that 
he  had  the  supervision  of  the  work;  that  he  is  also  "familiar  with 
the  contract"  to  construct  the  reservoir,  which  is  the  subject  of 
the  present  controversy;   and  he  then  adds: 

"None  of  the  day  dug  and  taken  by  said  Edward*  Freel  from  the  property  of 
the  city  at  Smith's  pond,  and  which  was  by  him  used  as  clay  for  puddle  in  the 
construction  by  him  of  the  said  reservoir,  was  either  dug  or  taken  under  any 
of  the  provisions  of  the  said  contract  or  plans,  or  orders  of  the  engineer,  nor 
was  it  necessary  to  dig  the  same  in  order  to  perform  the  said  contract  for  dig- 
ging and  enlarging  Smith's  pond." 

Here  is  a  general  statement  that  none  of  the  clay  in  question  was 
taken  from  Smith's  pond  under  the  reservoir  contract  I  do  not 
see  the  use  of  this  statement.  If  the  earth  was  taken,  the  terms 
of  the  reservoir  contract  determine  whether  it  was  taken  under  it. 
And  the  concluding  statement,  "nor  was  it  necessary  to  dig  the 
same  in  order  to  perform  the  said  contract  for  digging  and  en- 
larging Smith's  pond,"  is  worthless,  it  being  a  mere  conclusion  of 
the  affiant.  He  does  not  say  that  it  was  not  dug  out  of  Smith's 
pond  in  carrying  out  the  contract  for  enlarging  Smith's  pond,  but 
that  it  was  not  necessary  to  dig  it  out  in  performing  such  con- 
tract. The  real  truth  is  obviously  veiled  by  this  affidavit.  No 
doubt,  the  clay  was  dug  out  of  Smith's  pond,  and  the  court  is  not 
permitted  to  take  this  affiant's  conclusion  that  it  was  unneces- 
sarily dug  out.  And,  if  it  was  unnecessarily  dug  out,  it  is  not 
seen  how  that  would  make  any  difference,  and  no  fact  is  stated 
from  which  the  court  may  draw  the  conclusion  that  it  does  make 
a  difference.  The  earth  excavated  at  Smith's  pond  would  pre- 
sumably belong  to  the  contractor,  and  it  would  be  his  duty  to 
get  it  out  of  the  way.  Cooper  v.  Kane,  19  Wend.  386.  The  "con- 
tract now  before  the  court  expressly  contains  such  a  requirement. 
But  the  answer  to  this  claim  against  the  petitioner,  left  wholly 
unsubstantiated  by  any  facts  from  which  the  court  may  draw  a 
conclusion,  is  that  it  does  not  enter  into  the  question  of  the  per- 
formance of  his  reservoir  contract ;  it  pertains  to  his  Smith's  pond 
contract;  and,  if  the  city  actually  has  any  such  claim  for  the 
larceny  or  conversion  of  its  property,  it  is  for  it  to  bring  action 
upon  it,  so  that  the  case  may  be  tried.  It  cannot  be  mixed  up 
^^ith  the  audit  of  the  contractor's  claims  under  the  reservoir  con- 
tract, for  the  auditing  officers  have  no  power  to  pass  upon  it. 
They  can  only  audit  claims  against  the  city,  not  claims  by  it. 

Finally,  the  affidavit  of  the  commissioner  asserts  a  liquidated 
claim  against  the  contractor  for  |250  a  day  for  not  completing  the 
work  within  the  time  prescribed  by  the  contract.  The  contract 
requires  the  contractor  to  begin  the  work  on  a  written  notice  fi'om^ 
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the  engineer,  and  to  complete  it  within  2J  years  thereafter,  and 
provides  that  if  he  fail  to  complete  the  work  within  that  time, 
"or  within  such  further  time  as  may  be  allowed  by  the  commis- 
sioner of  city  works,'-'  he  shall  pay  to  the  city  |250  a  day  for  each 
day  he  shall  be  in  default,  "as  the  liquidated  damages  which  the 
party  of  the  first  part  will  suffer  by  reason  of  such  default,  and 
not  by  way  of  penalty."  And,  after  providing  that  such  liquidated 
damages  might  be  deducted  from  moneys  that  should  come  due 
under  the  contract,  the  clause  ends  as  follows:  "Provided,  how- 
ever, that  said  commissioner  of  city  works  shall  have  the  right  to 
extend  the  time  for  the  completion  of  said  work  if  he  should  decide 
so  to  do.*'  The  commissioner,  in  his  affidavit,  says,  on  informa- 
tion and  belief,  that  such  written  notice  was  given  to  the  con- 
tractor on  Januai'y  3,  1890.  Here,  again,  is  a  statement  on  in- 
formation and  belief,  which  must  be  disregarded.  The  last 
monthly  estimate  includes  work  and  material  done  and  furnished 
up  to  August  21,  1893.  The  final  certificate  is  not  of  further  work, 
but  is  only  an  adjustment  of  the  whole  account  upon  actual  meas- 
urements, and  was  approved  by  the  commissioner  of  city  works 
on  November  1,  1893,  which  was  before  the  present  commissioner 
came  into  office.  The  question  of  exacting  the  f250  a  day  was  left 
by  the  contract  wholly  to  the  commissioner,  he  being  empowered 
to  prolong  the  contract  time  at  pleasure.  Prom  the  undisputed 
facts,  and  especially  from  the  final  certificate,  it  appears  that  the 
commissioner  under  whom  the  work  was  done  did  not  claim  any 
damage  for  delay,  but,  on  the  contrary,  accepted  the  work  and 
material,  and  certified  it  for  audit  in  full.  This,  in  view  of  the 
power  and  discretion  vested  in  him  concerning  time  of  perform- 
ance, is  conclusive.  I  have  not  omitted  to  notice  the  provision  of 
the  contract  upon  which  stress  is  laid, — that  no  certificate  of  the 
engineer  shall  bind. the  city,  or  any  department  or  officer;  but, 
at  the  same  time,  I  have  noted,  that  it  does  not  say  certificates 
of  the  commissioner  shall  not  be  binding,  and  while  the  auditor, 
comptroller,  and  mayor  have  powers  of  audit,  they  have  not  the 
power  to  abrogate  the  lawful  acts  of  the  commissioner.  *But,  at 
all  events,  the  affidavit  of  the  present  commissioner  fails  to  make 
out  a  claim  on  this  head,  and  the  able  brief  of  the  learned  counsel 
for  the  city  seems  to  concede  this  by  failing  to  press  such  a  claim. 
The  commissioner's  affidavit  states  that  on  March  12,  1894,  he 
served  a  notice  upon  the  contractor  that  the  city  would  hold  him 
liable  for  all  its  rights  under  tlie  contract,  and  he  specifically 
claims  the  liquidated  damages  from  that  date.  But  this  is  based 
upon  a  misconception  of  the  contract.  No  such  damages  could 
accrue  after  that  date.  The  reservoir  was  then,  by  the  terms  of 
the  contract,  and  had  been  from  the  date  of  the  final  certificate, 
as  we  have  seen,  and  as  is  alleged  by  both  sides,  undergoing  the 
period  of  test  provided  by  the  contract  for  the  development  of 
defects  for  which  the  8  per  cent,  is  held. 

In  conclusion,  the  contract  is  not  for  a  gross  sum,  but  provides 
that  the  actual  work  done  and  material  furnished  each  month  shall 
be  paid  for  according  to  the  prices  fixed  for  the  units  of  mea&ure 
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specified  herein.  It  subjects  the  contractor  to  the  direction  and 
control  of  the  engineer  in  every  particular  concerning  which  there 
is  any  question  suggested  in  this  case,  and  also  generally;  and 
the  affidavits  on  behalf  of  the  city  do  not  specify  any  particular 
in  which  the  contractor  failed  in  his  contract.  No  particular  work 
is  said  to'  be  badly  done,  nor  is  any  material  said  to  be  unfit  or 
inferior.  The  finger  of  objection  is  put  upon  nothing.  And  when 
we  conie  to  the  matter  of  the  discovery  or  development  of  de- 
fects by  test,  for  which  the  contract  reserves  six  months  in  time 
after  the  last  certificate  for  work  and  material,  and  8  per  cent 
of  the  total  contract  price,  as  we  have  seen,  it  has  to  be  said  that 
although  not  only  the  six  months,  but  more  than  a  year,  had 
elapsed  from  the  date  of  the  final  certificate  to  the  date  of  the 
submission  of  this  case  to  the  court,  there  is  not  a  specific  defect 
shown,  and  the  affidavit  of  the  commissioner  goes  to  the  extremity 
of  saying  that  the  reservoir  is  now  being  tested  for  defects  "likely 
to  be  disclosed.'^  Nor  is  it  even  suggested  that  the  contractor  has 
manifested  any  unwillingness,  much  less  that  he  has  refused,  to 
supply  any  and  all  omissions  and  defects  that  have  been  or  may 
be  pointed  out,  but  the  contrary  is  shown  by  the  respondent,  ft 
seems  to  me  that,  if  there  were  any,  the  commissioner  of  city  works 
and  his  engineers  could  readily  discover  and  particularize  them. 
Gteneral  and  indefinite  statements  will  not  do  in  law,  any  more 
than  in  any  other  relation.  I  have  made  a  careful  examination 
of  this  case,  with  a  result  which  I  had  not  expected,  and  which 
justice  requires  that  I  do  not  try  to  avoid. 
The  motion  is  granted,  subject  to  the  credits  shown. 


(16  Misc.  Rep.  449.) 

SILBERMAN  v.  FRETZ. 

(Supreme  Court,  Trial  Term,  New  York  County.    March,  1806.) 

Entire  and  Severable  Contracts— Action  for  Price. 

Plaintiff  agreed  to  deliver  to  defendant  on  a  certain  day  20  pieces  of  cloth 
of  a  certain  kind,  and  20  of  another,  and,  later  in  the  month,  10  pieces  of 
each  kind,  the  prices  for  each  kind  being  fixed.  Prior  to  the  day  of  <le- 
liyery,  on  which  20  pieces  were  delivered  and  accepted,  defendant  was  In- 
formed that  that  was  all  plaintiff,  had  in  stock,  and  that  no  more  could  be 
expected  till  the  following  January'  or  February,  when  he  hoped  to  obtain 
the  remainder.  When  the  contract  was  made,  defendant  agreed,  on  re- 
ceiving the  40  pieces,  to  pay  a  debt  which  he  then  owed  plaintiff.  This  waa 
IMiid  when  the  20  pieces  were  received.  HeUf,  that  the  parties  had  divided 
the  contract,  so  that  an  action  for  the  20  pieces  would  lie,  though  the  others 
were  not  delivered,  any  remedy  of  defendants  being  limited  to  recoupment 
for  nondelivery  of  the  other  pieces. 

Action  by  Joseph  Silberman  against  Samuel  S.  Fretz.     Judgment 
for  plaintiff. 

J.  J.  Frank,  for  plaintiff. 

Carter,  Hughes  &  Cravath,  for  defendant. 

McADAM,  J.     The  action  is  by  the  plaintiff,  as  the  assignee  of 
Luckmeyer,  Shef er  &  Co.,  to  recover  ^THS.SO  for  20  pieces  of  B^lvetiaL 
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delivered  to  the  defendant  November  18,  1886.  The  defense  is  that 
the  goods  were  but  a  partial  delivery  under  entire  and  indivisible 
contracts  made  on  August  12  and  18,  1886,  for  a  much  larger  quan- 
tity, and  that  payment  was  not  to  be  made  until  after  full  perform- 
ance, which  was  a  condition  precedent. 

There  is  no  principle  more  firmly  established  in  our  jurisprudence 
than  that  under  an  entire  contract  there  is  no  right  of  action,  and 
can  be  no  recovery,  until  the  entire  quantity  contracted  for  is  deliv- 
ered. Mead  v.  Degolyer,  16  Wend.  632;  Champlin  v.  Rowley,  18 
Wend.  187;  Ming  v.  Corbin  (Sup.)  10  N.  Y.  Supp.  641;  Smith  v.  Brady, 
17  N.  Y.  173;  Baker  v.  Higgins,  21  N.  Y.  398;  Catlin  v.  Tobias,  26 
N.  Y.  217;  Kein  v.  Tupper,  52  N.  Y.  550;  Butler  v.  Butler,  77  N.  Y. 
472;  Nightingale  v.  Eiseman,  121  N.  Y.  288,  24  N.  E.  475.  The  de- 
fense was  made  on  the  assumption  that  the  contracts  of  August  12th 
^nd  18th  were  subsisting  obligations,  and  that  the  delivery  made 
was  in  i)art  performance  thereof.  But  exhibit  5  shows  that  a  new 
understanding  was  had  and  reduced  to  writing  October  22,  1886,  by 
which  the  defendant  was  to  receive  on  November  1  "20  pieces  Hel- 
vetia, according  to  sample,  44  inches;  20  pieces  Helvetia,  according 
to  sample,  48  inches.  Further,  in  the  course  of  November,  addi- 
tional 10  pieces,  44  inches;  10  pieces,  48  inches,"  etc.  The  writ- 
dug  then  contains  the  significant  sentence,  "This  disposes  of  the 
old  contract,"  which,  interpreted  according  to  the  obvious  intention 
of  the  parties,  means  that  in  consideration  of  the  new  agreement  the 
orders  of  August  12th  and  18th  were  canceled;  and  they  may,  for 
this  reason,  be  regarded,  as  out  of  the  case. 

It  is  sometimes  difficult  to  determine  what  constitutes  an  entire 
^contract,  for  there  is  a  class  of  mixed  cases,  partaking  of  the  char- 
acter both  of  entire  contracts  and  of  severable  contracts,  in  which, 
although  a  certain  definite  number  or  quantity  of  things  are  bought 
together,  the  price  is  fixed  either  by  a  certain  agreed  rate,  to  be  paid 
per  single  article  or  measure,  or  by  affixing  a  particular  valuation 
to  each  thing,  if  the  things  be  of  different  kinds.  Story,  Sales,  §  243. 
Or,  as  another  writer  states  it: 

"No  precise  rule  can  be  given  by  wblch  this  question,  in  a  given  case,  may 
be  settled.  Like  most  other  questions  of  construction,  It  dei>end8  upon  the 
intention  of  the  parties,  and  this  must  be  discovered  in  each  case  by  consider- 
ing the  language  employed,  and  the  subject-matter  of  the  contract."  Pars. 
iGont.  (6th  Ed.)  517. 

Indeed,  the  entirety  or  divisibility  of  several  items  in  one  contract 
iis  always  a  question  of  intent,  and  frequently  one  of  fact.  Ming  v. 
Corbin,  142  N.  Y.,  at  page  341,  37  N.  E.  105.  In  the  case  cited  the 
court  (at  pages  340,  341, 142  N.  Y.,  and  page  105,  37  N.  E.),  in  reiterat- 
ing the  rule  that  "a  contract  is  ^entire  when  the  parties  intend  that 
the  promise  by  one  party  is  conditional  upon  entire  performance  of 
ills  part  of  the  contract  by  the  other  party,"  observed: 

"The  contract  Is  said  to  bo  sevemble  when  the  part  to  be  performed  by  one 
party  consists  of  several  and  distinct  items,  and  the  price  to  be  paid  by  the 
other  is  apportioned  to  each  item  or  Is  left  to  be  Implied  by  law." 

The  plaintiff  proved  that  prior  to  the  delivery  of  the  20  pieces  in 
November,  188G,  the  defendant  was  informed  that  they^onstitnted 
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all  the  Helvetia  the  plaintlflf's  assignors  had  in  stock,  and  that  no 
more  could  be  expected  until  the  following  January  or  February, 
when  they  hoped  to  obtain  the  remainder.  The  defendant  therefore 
knew  that  the  delivery  of  the  20  pieces  was  complete  in  itself,  and, 
as  no  different  time  for  payment  had  been  specified,  the  price  became 
due,  by  operation  or  law,  immediately  after  their  delivery.  Sickles  v. 
Pattison,  14  Wend.  258;  Benj.  Sales  (1st  Am.  Ed.)  §  314.  In  this 
respect  the  case  differs  from  Nightingale  v.  Eiseman,  supra,  and 
other  authorities  relied  on  by  the  defendant. 

The  writing  of  October  22,  1886,  signed  by  the  defendant,  contains 
the  following: 

"As  soon  as  I  receive  the  above-mentioned  40  pieces  of  Helvetia,  I  bind  myself 
to  pay  with  them  40  pieces  of  Gloria  I  received  October  18th,  amounting  to 
$l478.93,  after  deducting  7  per  cent,  discount." 

After  receiving  the  20  pieces,  to  recover  the  price  of  which  the 
action  is  brought,  the  defendant  paid  the  f  1,278.93,  which  is  signifi- 
cant as  tending  to  show  that  the  delivery  made  was,  under  the  cir- 
cumstances, regarded  by  him  as  a  satisfactory  performance  of  the 
order  he  had  given.  The  acts  or  consent  of  parties  may  make  an 
entire  contract  divisible.  Winne  v.  McDonald,  39  N.  Y.  233;  Stokes 
V.  Recknagel,  38  N.  Y.  Super.  Ct.  368.  In  Tipton  v.  Feitner,  20  N.  Y. 
423,  the  plaintiff,  in  one  agreement,  contracted  to  deliver  forthwith 
a  quantity  of  dressed  pork  to  the  defendant  for  a  certain  price,  and 
also  to  sell  him,  upon  their  arrival,  at  a  different  price,  a  number  of 
live  hogs,  then  on  their  way,  and  expected  in  a  few  days,  no  stipula- 
tion being  made  as  to  the  time  of  payment  for  either.  The  pork 
wag  delivered,  but  the  plaintiff  violated  his  contract  by  not  delivering 
the  live  hogs.  Held,  that  this  did  not  preclude  him  from  recovering 
the  price  of  the  dressed  pork,  subject  to  recoupment  for  the  defend- 
ant's damages  from  the  breach  of  contract  as  to  the  live  hogs.  See, 
also.  Swift  V.  Opdyke,  43  Barb.  274.  Here  the  price  of  the  20  pieces 
delivered  was  conceded  to  be  f  758.86,  and  this  eliminates  questions 
which  might  have  arisen  if  an  aggregate  value  only  had  been  fixed. 
True,  the  defendant  was  not  bound  to  accept  a  delivery  of  20  pieces 
only,  if  not  in  accordance  with  the  understanding  of  the  parties.  He 
had  a  right  to  reject  or  retain  them,  as  he  saw  fit.  Yet  if  he  elected 
to  accept  the  part  delivered,  appropriated  the  same  to  his  own  use, 
and  by  his  acts  evinced  a  waiver  of  the  condition  as  to  entire  delivery, 
he  then  became  liable  to  pay  for  what  was  actually  delivered.  Sick- 
ens V.  Pattison,  14  Wend.  258;  Brady  v.  Cassidy,  9  Misc.  Rep.  107, 
29  N.  Y.  Supp.  45,  aflBrmed  145  N.  Y.  171,  39  N.  E.  814;  O'Neill  v. 
Crotty  (Com.  PI.)  12  N.  Y.  Supp.  280;  Avery  v.  Wilson,  81  N.  Y.  341. 
The  correspondence  between  the  parties  shows  that  the  defendant 
did  not  expect  to  avoid  payment  for  the  goods  delivered,  except  by 
recouping  his  damages  for  nondelivery  of  the  remainder.  He  put 
himself  squarely  upon  this  position,  which  is  entirely  "inconsistent 
with  the  claim  now  made  that  he  is  not  liable  at  all."  Avery  v. 
Wilson,  supra.  If  the  attitude  he  assumed  was  warranted  by  his 
understanding  of  the  facts,  the  defendant  should  have  recouped  his 
damages  for  nondelivery  of  the  other  pieces ;  for  this,  according  to  the 
rulings  in  Tipton  v.  Feitner  and  Avery  v.  Wilson,  supra,  was  the  onlvj 
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course  then  available  to  him.     For  some  unexplained  reason,  how- 
ever, he  did  not  see  fit  to  invoke  this  means  of  defense. 

Upon  the  record  the  plaintiff  is  entitled  to  judgment  for  $1,175.60, 
the  amount  claimed,  and  interest,  with  costs. 


(16  Misc.  Rep.  416,  419.) 

BROOKLYN  EL.  R.  CO.  v.  CITY  OF  BROOKLYN. 

KINGS  COUNTY  EL.  R.  CO.  v.  SAME. 

(Supreme  Court,  Special  Term,  Kings  County.    March  24,  1806.) 

1.  Public  Officers — Duties — Attestation — Impeachment. 

Assessors  who,  as  required  by  law,  attest  by  aflSdavit  the  assessment  roll, 
are  estopped  to  contradict  such  attestation. 
3b  Taxation— Assessment. 

The  provision  of  the  city  charter  of  Brooklyn,  requiring  property  to  be 
designated  on  assessment  rolls  by  lot  and  block  number,  does  not  apply  to 
railroad  tracks,  telegraph  lines,  etc.,  in  the  street,  but  only  to  lots. 
8.  Same— Reduction— JuKisDiCTioN  of  Courts. 

A  court  has  no  authority  to  reduce  taxes  with  consent  of  city  officers. 
^4,  Same-Review— Jurisdiction  of  Courts. 

Assessments  for  general  taxation  are  not  subject  to  review  by  the  courts 
for  excessiveness  except  under  a  writ  of  certiorari  allowed  by  Laws  1880, 
c.  209,  §  2. 

5.  Same— Assessed  Valuation— Reasonableness. 

An  assessment  for  taxation  of  the  property  of  an  elevated  railroa^J  com- 
pany owning  20  miles  of  road  bonded  for  $12,968,000,  and  stocked  for  $13,- 
283,000,  with  a  net  income  of  $843,970.28,  at  $2,903,965,  on  which  the  tax 
would  be  $80,000,  is  not  excessive. 

6.  Same. 

An  assessment  for  taxation  of  the  property  of  an  elevated  railroad  com- 
pany owning  nine  miles  of  road,  bonded  for  $9,200,000,  and  stocked  for 
$3,550,000,  at  $1,111,190,  is  not  excessive. 

Actions  by  the  Brooklyn  Elevated  Railroad  Company  and  the 
Kings  County  Elevated  Railroad  Company,  respectively,  against  the 
city  of  ^Brooklyn,  to  enjoin  a  sale  of  their  properties  for  delinquent 
taxes,  consolidated.  On  motions  to  continue  temporary  injunction. 
Denied,  and  injunction  vacated. 

Hoadley,  Lauterbach  &  Johnson,  for  plaintiffs. 
A.  G.  McDonald,  Corp.  Counsel,  for  defendant. 

GAYNOR,  J.  This  railroad  corporation  brings  this  action  to 
obtain  an  injunction  to  prevent  the  registrar  of  arrears  of  the  city 
of  Brooklyn  from  selling  its  structure  for  nonpayment  of  its  taxes. 
The  alleged  grounds  upon  which  it  seeks  to  evade  payment  of  its 
share  of  taxes  for  the  support  of  government,  and  throw  the  same 
upon  the  other  taxpayers,  are  without  merit.  It  saj«  that  two 
assessors  did  not  together  examine  its  structure  each  year  before 
valuing  the  same  for  taxation.  It  is  enough  to  say  in  answer  tfiat 
each  assessment  roll  is  attested  by  the  aflSdavit  of  two  assessors,  as 
required  by  law,  that  they  did  so  examine  all  taxable  property  therein 
set  down.  The  papers  before  me  show  the  apparent  willingness  of 
at  least  two  of  the  assessors  to  make  doubtful,  if  not  to  contradict, 
this  solemn  attestation  and  oath  by  them  of  public  duty  done;  but 
the  law,  for  reasons  of  sound  public  policy,  does  not  permit  public 
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officers  charged  with  the  doing  of  duties  in  their  nature  judicial  to 
impeach  the  good  faith  and  verity  of  their  acts.  Assessors  act  under 
the  law  upon  a  notice  of  hearing  to  all  persons  interested,  and  after 
liearing  all  who  come  before  them.  Their  attestation  of  the  assess- 
ment rolls  in  the  form  and  words  prescribed  by  law  is  a  judicial  act 
of  unquestionable  verity.  Barhyte  v.  Shepherd,  35  N.  Y.  238;  Cooley, 
Tax'n,  260.  If  they  were  allowed  to  impeach  it  by  their  testimony, 
no  tax  levy,  however  exactly  and  legally  cast,  would  be  safe.  But 
beyond  this  it  is  clear  as  a  matter  of  fact  that  at  least  two  of  the 
assessors  did  together  examine  the  plaintiff's  property  in  each  ward. 
It  is  also  claimed  that  the  taxes  are  void  because  the  sections  of 
structure  of  the  plaintiff  in  each  ward  have  not  been  designated  upon 
the  assessment  roll  by  lot  and  block  numbers.  The  requirement  of 
such  designation  in  the  charter  of  Brooklyn  applies  only  to  lots.  It 
was  not  intended  to  apply  to  railroad  tracks,  telegraph  lines,  and  the 
like  in  the  streets;  and  the  obstacles  in  the  way  of  so  applying  it  are 
obvious.  It  is  also  alleged  that  the  valuation  is  excessive.  It  would 
be  enough  to  say  that  that  is  not,  and  never  was,  ground  for  main-  ^ 
taining  an  action  like  this.  The  courts  have  no  power  to  review 
assessments  for  general  taxation  for  alleged  inequality  or  excessive- 
ness,  except  under  a  writ  of  certiorari  as  allowed  by  chapter  269  of 
the  Laws  of  1880,  which  statute  is  part  and  parcel  of  our  process  of 
taxation,  and  to  be  invoked  at  the  time.  Canal  Co.  v.  Atkins,  121 
N.  Y.  246,  24  N,  E.  319;  People  v.  Parker,  117  N.  Y.  86,  22  N.  E.  752. 
That  act  was  passed  only  because  prior  to  that  time  the  courts  had 
no  power  in  the  premises  at  all,  except  such  as  could  be  exercised 
strictly  upon  a  return  to  a  common-law  writ  of  certiorari  of  the 
record  of  the  assessors'  proceedings.  People  v.  Smith,  24  Hun,  66; 
People  V.  Board  of  Sup'rs,  60  N.  Y.  381.  Something  is  said  in  the 
papers  before  me  of  tjiis  company's  taxes  having  been  reduced  several 
years  ago  by  a  judgment  upon  consent  of  certain  city  officials. 
There  must  be  some  inaccuracy  or  inadvertency  about  this,  for  this 
court  has  no  power  to  reduce  taxes  upon  consent  of  officials.  If  the 
power  to  reduce  taxes  were  possessed  by  officials,  the  way  would  be 
open  to  more  political  favoritism  and  greater  official  corruption  than 
has  yet  been  known.  But  it  seems  timely  to  notice  upon  the  actual 
figures  and  the  merits  the  claim  of  this  company  that  its  structure 
is  excessively  valued  for  taxation,  especially  as  it  is  urged  that  the 
assessors  did  not  duly  consider  the  earnings  of  the  company  in  fixing 
such  valuation.  The  20  miles  of  structure  of  the  company  is  valued 
upon  the  assessment  rolls  at  a  total  valuation  of  only  |2,903,965, 
making  a  tax  of  about  f  80,000  each  year.  And  yet  the  company  is 
bonded  f or  ^12,968,000,  and  stocked  for  $13,283,000,  making  a  total 
of  over  126,000,000.  If  the  company's  structure  is  not  worth  the 
assessors'  valuation  of  |2,903,965,  what  is  to  be  said  of  this  total  of 
126,000,000  in  bonds  and  stock?  What  was  it  issued  for?  If  this 
assessed  value  were  doubled,  and  put  at  |6,000,000  (for  illustration), 
or  trebled,  and  put  at  f  9,000,000,  in  order  to  get  the  actual  value,  the 
iisparity  between  the  actual  value  and  the  amount  of  bonds  and  stock 
would  still  be  striking.  And  due  consideration,  in  this  connection, 
of  the  earnings  of  the  road,  makes  no  better  case  for  the  company,  j 

Digitized  bv  LC 


156  38  NEW  YORK  SUPPLEMENT.  (Sup.  Ct. 

The  papers  before  me  show  that  during  the  time  in  question  it  has 
been  carrying  an  average  of  upward  of  95,000  passengers  a  day. 
This  enables  the  gross  receipts  to  be  accurately  stated.  In  fact,  the 
company's  report  to  the  railroad  commissioners  in  1893  (the  year  in 
question)  gives  the  gross  receipts  from  operation  as  $1,035,(583.84.  If 
55  per  cent,  be  allowed  for  operating  expenses,  including  repairs,  the 
remainder  will  be  net  earnings.  But  the  said  report  gives  the  net 
earnings  as  $843,970.28,  which  sum  I  take.  This  is  a  net  income 
of  over  28  per  cent,  on  the  value  which  the  assessors  have  placed 
apon  the  company's  structure  (viz.  $2,903,965,  or,  in  round  numbers, 
$3,000,000),  or  of  over  14  per  cent,  on  double  that  value  (viz.  $6,000,- 
000),  or  of  over  9  per  cent,  on  treble  that  value  (viz.  $9,000,000). 
There  is  no.  house,  store,  or  factory  property  in  Brooklyn  favored  like 
this  in  taxation.  To  say  that  this  company  cannot  pay  its  taxes  out 
of  its  net  income,  because  it  is  all  consumed  in  paying  interest  upon 
its  said  excessive  itsue  of  bonds,  is  not  a  permissible  answer.  If  it 
was,  it  has  only  to  continue  to  issue  more  bonds,  and  never  pay  any 
taxes.  These  bonds  are  not  upon  the  actual  property  of  the  com- 
pany alone,  which  it  says  the  assessors  have  excessively  valued  at  less 
than  $3,000,000,  but  also  upon  the  valuable  franchises  which  have 
been  given  to  it  by  government.  For  the  company  to  issue 
bonds  on  such  franchises,  gift  of  the  government  to  it,  and  then 
say  to  government  that  it  cannot  or  shall  not  pay  any  taxes  upon 
its  actual  taxable  property,  out  of  its  income  upon  actual  investment, 
because  it  first  has  to  pay  interest  upon  such  bonds,  is  a  position 
which  cannot  be  justified  either  in  law  or  in  morals.  The  excessive 
issuing  of  bonds  and  stock  by  corjwrations  enjoying  public  fran- 
chises, naturally  leads  to  the  unjust  cutting  down  by  them  of  all 
natural  and  just  expenses,  as  well  as  the  refusal  to  pay  just  taxes,  in 
order  that  interest  and  dividends  may  be  paid  upon  such  excessive 
obligations.  The  first  duty  of  this  company  is  to  government, 
which  gave  it  life  and  endowed  it  with  valuable  privileges  and  fran- 
chises. If  all  taxpayers  should  follow  the  example  of  this  company, 
and  refuse  to  pay  their  taxes,  government  would  be  brought  to  a 
downfall.  I  find  no  truth  or  merit  whatever  in  the  assertion  of  the 
company  that  its  property  is  overvalued.  That  it  has  overbonded 
and  overstocked  itself,  thereby  to  create  inflated  values  or  unearned 
fortunes,  is  no  reason  why  its  obligation  to  pay  its  just  share  of 
taxes  upon  its  actual  property  should  be  made  second  to  its  obli- 
gation to  pay  interest  upon  such  bonds  or  dividends  upon  such  stock. 
It  is  no  reason  why  its  share  towards  the  support  of  government 
should  be  thrown  upon  the  other  taxpayers. 

The  motion  to  continue  the  temporary  injunction  igP denied,  and 
the  said  injunction  is  vacated. 

In  the  similar  case  of  the  Kings  County  Elevated  Railroad  Com- 
pany against  the  city  of  Brooklyn  Mr.  Justice  GAYNOR  at  the  same 
time  filed  the  following  opinion : 

GAYNOR,  J.     The  opinion  filed  herewith  in  the  similar  case  of 
the  Brooklyn  Elevated  Railroad  Company  is  applicable  to  this  corn- 
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panv's  case.  I  have  examined  into  its  financial  condition  with  care, 
as  I  did  also  into  that  of  the  other  company.  It  is  pertinent  to  add 
that  this  company  is  assailing  as  excessive  an  assessed  valuation  of 
its  nine  miles  of  road  at  a  total  of  only  f  1,111,190  for  taxation,  al- 
though it  has  issued  |9,200,000  of  bonds  and  |3,550,000  of  stock,  mak- 
ing  a  total  of  f  12,750,000.  Its  bonds  alone  average  over  $1,000,000 
a  mile,  while  the  total  assessed  value  of  its  whole  line  is  only  about 
11,000,000.  The  company  seems  to  labor  under  the  false  notion  that 
its  obligation  to  pay  interest  upon  this  grossly  excessive  issue  of 
bonds  is  superior  to  its  obligation  to  pay  its  just  share  towards  the 
support  of  government,  which  gave  it  life  and  protects  it,  and  that 
it  is  therefore  permissible  for  it  to  refuse  to  pay,  and  try  to  shoulder 
that  share  off  upon  the  other  taxpayers.  Government  which  per- 
mitted the  like  could  not,  in  the  nature  of  things,  long  endure. 
The  motion  to  continue  the  temporary  injunction  is  denied,  and 
the  said  injunction  is  vacated. 


(2  N.  Y.  Ann.  Cas.  117.) 

O'BRIEN  V.  O'BRIEN 

(Supreme  Ck)urt,  Special  Term,  New  York  County.    September,  1895.) 

LuKATic — Appointment  of  GiARDr an— Practice. 

In  a  proceeding  for  the  appointment  of  a  guardian  for  an  alleged  lunatic, 
who  has  not  been  Judicially  declared  such,  the  proper  practice  is  to  apply 
to  the  court  for  an  order  under  Code  Civ.  Proc.  §  427,  designating  a  person 
on  whom  service  shall  be  made  in  addition  to  the  defendant  himself,  and 
the  order  may  require  such  person  to  appear,  and  protect  the  interest  of 
the  lunatic.  There  is  no  provision  in  such  cases  for  the  appointment  of  a 
guardian  ad  litem. 

Action  by  Margaret  O'Brien  against  William  O'Brien.  Motion  by 
plaintiff  for  the  appointment  of  a  guardian  for  defendant,  an  alleged 
lunatic. 

N.  J.  O'Connell,  for  the  plaintiff. 

BEEKMAN,  J.  In  this  case  the  proper  practice  is  to  commence 
the  proposed  action,  and  upon  the  summons  and  complaint  and  an 
affidayit  showing  that  the  defendant  is  mentally  incompetent,  but 
has  never  been  judicially  declared  to  be  so,  to  apply  to  the  court  for 
an  order  designating  some  person  upon  whom  a  copy  of  the  summons 
and  complaint  shall  be  served  as  provided  in  section  427  of  the  Code 
of  Civil  Procedure.  Of  course,  the  defendant  must  also  be  served. 
There  is  no  objection  to  inserting  in  the  order  a  provision  requiring 
the  person  so  designated  to  appear  in  the  action  for  the  purpose  of 
protecting  the  interests  of  the  lunatic.  There  seems  to  be  no  provi- 
sion in  the  Code  for  the  appointment  of  a  special  guardian  ad  litem 
for  a  lunatic,  except  where  the  latter  has  been  judicially  declared  to 
be  incompetent,  and  his  committee  is  not  deemed  fit  to  represent  him. 
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(2  N.  Y.  Ann.  Ca8.  114.) 

HUBBARD  V.  JAEGER  ELECTRIC  LAMP  CO. 

(Supreme  Court,  Special  Term,  New  York  County.     September.  1895.) 

Sheriffs— Costs— Fees  of  Auctionker. 

1  Rev.  St.  p.  532,  §  23,  having  limited  the  commission  which  may  be 
charged  by  auctioneers,  in  the  absence  of  written  contract,  to  2%  per  cent 
on  the  amount  of  sales,  Laws  1800,  c.  523,  §  12,  authorizing  a  sheriff  to 
employ  an  auctioneer,  and  pay  him  a  fee  not  to  exceed  the  "customary 
market  rate,"  must  be  construed  to  mean  the  market  rate  not  exceeding 
2%  per  cent,  and  a  custom  to  charge  5  per  cent  cannot  be  shown  to  estab- 
lish a  market  rate  In  violation  of  law. 

Action  by  one  Hubbard  against  the  Jaeger  Electric  Lamp  Com- 
pany. The  property  of  defendant  was  sold  on  execution.  Motion 
to  tax  the  fees  of  sheriff. 

G.  S.  Carpenter,  for  plaintiff. 
Charles  F.  McLean,  for  the  sheriff. 

BEEKMAN,  J.  The  objection  made  to  the  charge  of  the  sheriff 
for  a  keeper  is  untenable.  The  statute  (Laws  1890,  c.  523,  §  15)  ex- 
pressly authorizes  him  to  appoint  and  pay  a  keeper  of  property  on 
which  a  levy  has  been  made  "not  more  than  three  dollars  for  each 
day  of  twelve  hours"  he  is  actually  and  necessarily  employed  in  the 
safe-keeping  of  such  goods  or  property.  In  the  present  case  the 
aflSdavit  of  the  keeper  is  furnished,  showing  an  employment  and  occu- 
pation within  the  terms  of  the  statute.  The  most  serious  objection 
presented  to  me  for  my  consideration  is  to  the  auctioneer's  charge 
for  his  commissions,  which  have  been  computed  at  the  rate  of  5  per 
cent,  upon  the  amount  made  on  the  execution,  the  claim  being  that 
he  is  entitled  to  charge  only  2^  per  cent.  I  think  this  exception  is 
well  taken.  Laws  1890,'  c.  523,  §  12,  which  authorizes  the  sheriff 
to  employ  an  auctioneer,  provides  that  the  former  shall  "withhold 
from  the  proceeds  of  the  sale  a  sum  sufficient  to  compensate  the  auc- 
tioneer for  the  services  rendered  by  him  in  conducting  such  sale, 
together  with  all  necessary  disbursements  of  such  auctioneer  as  may 
be  approved  by  the  sheriff  or  by  the  attorneys  for  the  parties  to  the 
said  action  or  proceeding,  and  to  pay  over  such  sum  to  the  said  auc- 
tioneer; but  in  no  case  shall  such  auctioneer's  fee  exceed  the  custom- 
ar}'  market  rate  of  auctioneer's  fees  for  similar  services."  It  is  con- 
tended on  the  part  of  the  sheriff  that  5.  per  cent,  is  such  customary 
mai'ket  rate.  However  that  may  be,  the  statute  of  this  state  which 
regulates  the  charges  of  auctioneers  provides  that  "no  auctioneer 
shall  demand  or  receive  a  higher  compensation  for  his  services  than 
a  commission  of  two  and  one-half  per  cent,  on  the  amount  of  any 
sales,  public  or  private,  made  by  him,  unless  by  virtue  of  a  previous 
agreement  in  writing  between  him  and  the  owner  or  consignee  of 
the  goods  or  effects  sold."  1  Rev.  St.  p.  532,  §  23.  For  a  violation  of 
this  mandate  he  is  made  liable  to  the  party  aggrieved  for  a  penalty 
of  1250  and  the  moneys  illegally  received.  The  act  of  1890,  which 
limits  the  charges  of  the  sheriff's  auctioneer  to  the  "customary  mar- 
ket rate,"  must  be  construed  as  meaning  such  market  rate  not  ex- 
ceeding 2^  per  cent.  The  law  will  not  recognize  a  custom,  how- 
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ever  general,  which  rests  upon  a  breach  of  the  law.  To  hold  that 
"the  customary  market  rate"  referred  in  the  act  of  1890  was  in- 
tended to  include  unlawful  charges  customarily  made  by  auctioneers 
involves  an  absurdity  which  the  courts  will  not  impute  to  the  legis- 
lature. This  item  must  therefore  be  reduced  one-half.  The  item 
for  advertising,  charged  at  |8.10,  has  been  reduced  by  the  sheriff  to 
13.60,  the  amount  first  charged  having  been  erroneously  computed 
by  the  bookkeeper.  I  do  not  find  any  other  errors  in  the  charges 
submitted.  It  may  be  that  the  property  sold  has  realized  much  less 
than  its  actual  value,  but  there  is  nothing  in  the  papers  to  show  that 
this  was  the  result  of  any  negligence  on  the  part  of  the  sheriff.  It 
is  perhaps  a  misfortune  that  the  plaintiff's  attorney  did  not  have 
notice  of  the  sale,  but  there  is  nothing  in  the  law  which  requires  the 
sheriff  to  give  him  any  such  notice.  He  should  have  inquired  him- 
self in  respect  to  the  levy  and  the  time  of  sale.  It  was  certainly 
more  his  duty  to  do  so  than  it  was  that  of  the  sheriff  to  seek  him  out 
and  give  him  the  desired  notice.  Let  an  order  be  submitted  in  con- 
formity with  the  above  views. 


(2  N.  y.  Ann.  Cas.  371.) 

MUNSEY  et  al.  v.  TADELLA  PEN  CO. 

(Supreme  CJonrt,  Special  Term,  New  York  County.     December  19,  1885.) 

Contract— Construction— Entikety— Performance. 

A  contract  recited  that  defendant's  quarter-page  advertisement  was  to 
be  inserted  in  every  issue  of  plaintiff's  magazine,  not  less  than  12,  during 
the  year  following  its  first  insertion,  and  that  every  term  of  the  contract 
was  material,  and  a  condition  upon  the  strict  performance  whereof  defend- 
ant was  to  pay  a  certain  sum  per  quarter  page.  The  advertisement  was 
inserted  in  three  successive  numbers.  Defendant  paid  for  the  first  inser- 
tion, and  plaintiff  brought  suit  for  the  contract  price  of  the  two  other  in- 
sertions. Held,  that  the  contract  was  entire,  and  that  plaintiff  could  not 
legally  demand  payment  for  any  portion  of  the  advertisements  until  the 
expiration  of  the  year,  and  that  defendant's  payment  did  not  show  that 
the  parties  intended  another  construction  to  be  given  to  the  contract. 

Action  by  Frank  A,  Munsey  &  Co.  against  the  Tadella  Pen  Com- 
pany on  a  contract.  Plaintiff  demurs  to  the  answer  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  defense. 
Overruled. 

Stern  &  Rushmore  (Charles  E.  Rushmore,  of  counsel),  for  plaintiff. 
Wayland  E.  Benjamin,  for  defendant. 

LAWRENCE,  J.  This  is  a  demurrer  to  an  answer  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  defense  to  the 
cause  of  action  set  forth  in  the  complaint.  The  defendant  made  an 
offer  in  writing  to  the  plaintiff  in  these  words: 

"Please  insert  our  one-quarter  page  advertisement  In  Munsey's  Magazine 
for  one  year.  This  advertisement  is  to  appear  in  every  issue  (not  less  than 
twelve)  of  Munsey's  Magazine  during  the  year  following  its  first  insertion 
hereunder,  beginning  with  August,  1804.  To  appear  always  on  back  cover 
page.  Matter  is  to  be  changed  as  often  as  we  direct,  and  proof  is  always  to 
be  submitted  to  and  approved  by  us  before  publication.     Every  term^f  this 
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offer  is  material,  and  a  condition  upon  the  strict  performance  whereof  we  are 
to  pay  you  one  hundred  and  eighty  dollars  per  quarter  page  at  our  office  In 
New  York.  This  price  you  warrant  to  be  the  lowest  at  which  you  sell  adver- 
tising space  on  back  cover  in  said  publication,  and  if  hereafter,  during  the 
continuance  of  this  contract,  you  sell  space  on  back  cover  page  for  a  lower 
price,  then  the  price  to  us  shall,  be  reduced  to  equal  such  lowest  price.  On 
business  which  you  place  through  advertising  agents,  the  term  *prlce*  includes 
the  commission  which  you  pay  or  allow  such  agent. 

**Tadella  Pen  Company,  by  L.  K.  Merrill." 

This  offer  was  accepted  by  the  plaintiff,  and  the  offer  and  accept- 
ance constitute  the  contract  between  the  parties.  It  is  alleged  in 
the  complaint  that  the  plaintiff  has  inserted  and  published  in  said 
magazine  the  one-quarter  page  advertisement  supplied  to  it  by  the 
defendant,  in  accordance  with  the  terms  of  the  contract  above  re- 
ferred to,  in  the  issues  of  said  magazine  for  August,  September,  and 
October,  1894;  also,  that  there  is  now  due  to  the  plaintiff  from  the 
defendant  the  sum  of  |180  for  the  insertion  of  the  defendant's  ad- 
vertisement in  the  August  number,  and  the  further  sum  of  |180  for 
the  insertion  of  said  advertisement  in  the  September  number,  and 
the  further  sum  of  |180  for  the  insertion  of  said  advertisement  in 
the  October  number,  of  said  magazine,  making  in  all  the  sum  of 
f  540,  and  that  no  part  of  said  sum  has  been  paid,  except  the  sum  of 
$180,  which  was  paid  on  August  31,  1894.  The  answer  admits  that 
the  plaintiff  has  inserted  and  published  in  its  magazine  the  one- 
fourth  page  advertisement  supplied  to  it  by  the  defendant,  in  accord- 
ance with  the  contract  above  set  forth,  in  the  issues  of  said  magazine 
of  August,  September,  and  October,  1894,  but  denies  each  and  every 
other  allegation  in  respect  to  said  contract,  and  its  liability  thereon. 
It  is  claimed  by  the  plaintiff  that  the  contract  is  not  entire,  in  the 
sense  that  the  plaintiff  is  postponed  in  the  ri8:ht  to  demand  the  pay- 
ment for  any  part  until  the  completion  of  the  whole.  It  is  claimed 
by  the  defendant  that  the  contract  is  an  entire  one,  to  publish  the 
advertisement  for  one  year,  and  that,  if  the  plaintiff  failed  to  pub- 
lish the  advertisement  for  the  full  year,  it  would  not  be  entitled  to 
recover  anything.  After  examining  the  contract,  I  am  of  the  opin- 
ion that  the  contention  of  the  defendant  is  correct.  The  contract 
does  not  say  that  f  180  becomes  due  every  month,  but  requires  a 
one-fourth  page  advertisement  for  one  year,  to  appear  in  every  issue, 
"not  less  than  twelve,"  during  the  year  beginning  August,  1894.  It 
also  provides  that  "every  term  of  this  offer  is  material,  and  a  condi- 
tion upon  the  strict  performance  whereof  we  are  to  pay  you  one 
hundred  and  eighty  dollars  for  one-quarter  page."  The  term  of 
publication  for  one  year  is  certainly  a  material  matter.  It  was  a 
condition  which  the  parties  agreed  upon,  and  the  court  ought  not,  by 
construction,  to  substitute  a  different  condition.  The  authorities 
cited  by  the  defendant  seem  to  me  fully  to  sustain  its  contention. 
In  Davis  v.  Maxwell,  12  Mete.  (Mass.)  286,  Davis  contracted  to  work 
on  Maxwell's  farm  "seven  months  at  $12  per  month."  It  was  held 
that  the  contract  was  entire,  and  required  merely  payment  of  |84  at 
the  end  of  seven  months,  not  $12  at  the  end  of  each  month,  and  that 
Davis,  by  voluntarily  quitting  before  seven  months  elapsed,  lost  the 
right  to  recover  anything  for  the  time  he  worked.     In  Baker  v.  Hig- 
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gins,  21  N.  Y.  397,  the  contract  was,  "I  will  deliver  25,000  pale  brick 
for  f 3  per  M.,  and  50,000  hard  brick  at  f 4  per  M.,  cash."  The  offer 
was  accepted,  but  after  delivering  10,000  pale  and  10,500  hard  brick, 
in  one  delivery,  payment  therefor  was  demanded  and  refused.  In 
the  action  for  the  price  it  was  held  that  the  delivery  of  the  entire 
quantity  was  a  condition  precedent  to  any  payment.  In  Casten  v. 
Decker,  3  N.  Y.  St.  Rep.  429,  the  plaintiff  made  an  agreement  with 
the  defendant  that  he  and  his  wife  would  work  for  him  for  a  stated 
term  at  a  fixed  compensation  per  month.  Before  the  end  of  the 
term  agreed  upon  the  plaintiff  ceased  work  under  the  contract,  alleg- 
ing as  a  reason  the  sickness  of  his  wife.  It  was  held  that  the  agree- 
ment was  an  entire  and  indivisible  one,  for  services,  and  that  the 
plaintiff  was  not  entitled  to  recover  without  complete  performance, 
unless  such  performance  was  in  some  manner  excused,  but  that  the 
sickness  of  his  wife  was  an  adequate  excuse.  To  the  same  effect  is 
the  case  of  Fahy  v.  North,  19  Barb.  341.  In  Mount  v.  Lyon,  49  N. 
Y.  552,  the  defendant  contracted  to  sell  and  deliver  to  the  plaintiff, 
within  three  months,  400,000  brick,  at  fl0.50  per  M.  The  defend- 
ant delivered  213,500  brick  during  the  specified  time.  In  an  action 
to  recover  damage^  for  the  nondelivery  of  the  residue,  it  was  held 
that  the  delivery  of  the  entire  quantity  was  a  condition  precedent 
to  the  right  of  the  defendants  to  demand  payment,  and  the  fact  that 
when  they  discontinued  the  delivery  the  plaintiff  had  not  paid  for 
thlB  delivery  was  not  an  excuse  for  the  nondelivery  of  the  residue. 
In  that  case  it  would  appear  that  the  plaintiff  had  paid  for  the  por- 
tion of  bricks  that  had  been  delivered  before  the  commencement  of 
his  action.     Allen,  J.,  says: 

**The  delivery  of  the  entire  quantity  was  a  condition  precedent  to  the  right 
of  the  seUer  to  demand  payment  for  any  part.  No  time  of  payment  being 
fixed  by  the  contract,  the  law  makes  the  price  payable  upon  the  deUvery  of 
all  the  brick,  and  not  before,"  citing  Baker  v.  Higglns,  supra,  and  JIusted  v. 
Craig.  36  N.  Y.  221. 

Upon  these  authorities,  I  am  of  the  opinion  that  the  contract  was 
entire,  and  that  the  plaintiff  could  not  legally  demand  payment  for 
any  portion  of  the  advertisements  until  the  expiration  of  the  year,. 
and  that  the  mere  fact  of  the  defendant's  having  made  one  payment 
to  the  plaintiff  is  not  such  a  practical  construction  of  the  contract 
by  the  parties  as  to  take  the  case  out  of  the  general  rule.  As  before 
remarked,  in  the  case  of  Mount  v.  Lyon  it  appeared  that  the  plaintiff 
had  paid  for  a  portion  of  the  goods;  and  yet  it  was  held  that  the 
contract  being  entire,  and  no  time  of  payment  being  fixed,  the  de- 
fendants were  not  entitled  to  demand  payment  for  any  portion  of  the 
brick  until  the  whole  had  been  delivered. 

For  these  reasons  I  am  of  the  opinion  that  there  should  be  jndg- 
ment  for  the  defendant  upon  the  demurrer  to  the  answer,  with  leave 
to  the  plaintiff  to  amend  upon  payment  of  costs. 
v.88N.Y.s.no.2— 11 
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In  re  BLOOMINGDALE  et  al. 

(Supreme  Court,  Special  Term.  New  York  County.    October  3,  1S04.) 

Liquor  License— Surrender  of  Outstanding  License. 

Laws  1803,  c.  481,  provides  that.  If  the  court  determines  that  an  appUca- 
tlon  for  a  liquor  license  has  been  denied  arbitrarily,  or  without  valid  rea- 
sons therefor,  the  court  may  command  said  board  to  grant  said  applica- 
tion. HeW,  that  the  court  would  not  Interfere  with  the  enforcement  by 
said  board  of  a  rule  retiuirlng  applicants  to  surrender  a  current  or  existing 
license  before  the  Issuance  of  a  license  for  a  new  place. 

Certiorari  by  Joseph  B.  Bloomingdale  and  othefa,  to  review  the 
action  of  the  excise  commissioners  in  refusing  to  grant  a  liquor 
license.     Quashed. 

Hornitz  &  Hershfield,  for  petitioner, 

Julius  M.  Mayer,  for  Board  of  Excise. 

LAWRENCE,  J.  The  relators,  on  the  8th  of  Auprust,  1894,  made 
an  application  for  a  storekeeper's  license  for  the  premises  990-1008 
Third  avenue.  The  application  was  referred  to  one  of  the  inspect- 
ors of  the  board  of  excise,  who  reported  favorably  thereon.  On 
the  7th  of  September,  1894,  the  bond  which  was  attached  to  said 
application  was  approved  by  the  board  of  excise,  and  notice  given  to 
the  relators  that,  upon  complying  with  the  rule  established  by  the 
respondents,  the  license  applied  for  by  them  would  be  issued;  such 
rule  being,  in  brief,  that  the  board  of  excise  required  that,  before 
the  issuance  of  a  license  for  a  new  place,  such  as  the  relators  made 
application  for,  they  must  surrender  a  current  or  existing  license. 

This  application  is  made  under  the  provisions  of  chapter  481  of 
the  Laws  of  1893,  which  is  entitled  "An  act  to  amend  chapter  401 
of  the  Laws  of  1892,  regulating  the  sale  of  intoxicating  liquors." 
That  act  provides  that: 

"Whenever  a  board  of  excise,  in  cities  of  over  30,000  Inhabitants,  shall  have 
determined  to  deny  an  application  for  a  license,  or  a  board  of  excise  In  other 
cities,  or  in  any  town,  shall  have  determined  to  deny  an  application  for  a  hotel 
or  an  innkeeper*s  license  in  such  other  city,  or  In  a  town,  such  board  shall 
file  in  its  office,  with  such  application,  a  statement  of  the  reasons  for  such  de- 
termination, and  shall,  if  so  requested,  furnish  the  applicant  or  applicants  a 
copy  of  such  statement,  and  of  the  resolution  entered  upon  its  records  express- 
ing such  determination.  Such  applicant  or  applicants  shall  have  the  right  to 
a  writ  of  certiorari  to  review  the  action  of  such  board.  The  writ  may  be  made 
returnable  to  and  the  cause  heard  by  a  city  court,  a  superior  court,  a  court  of 
common  pleas  or  a  county  court  In  the  county,  or  the  supreme  court  or  a  Jus- 
tice thereof.  In  the  judicial  district  in  which  the  premises  sought  to  be  licensed 
are  situated.  If  the  writ  shall  be  granted,  the  board  of  excise  to  which  It  is 
directed  shall,  In  its  return  thereto,  Include  copies  of  aU  papers  on  which  its 
action  was  based,  and  a  statement  of  its  reasons  for  refusing  to  grant  such 
application.  If  such  court  shall,  upon  the  hearing,  determine  that  such  ap- 
plication for  a  license  has  been  by  such  board  arbitrarily  denied,  or  denied 
without  good  or  valid  reasons  therefor,  such  court  may  make  an  order  com- 
manding such  board  of  excise  to  grant  such  appUcation  and  to  issue  a  license 
to  such  applicant  upon  the  payment  of  the  proper  license  fee." 

A  certiorari  has  been  issued  pursuant  to  said  act,  and  return  has 
been  made  by  the  board  of  excise  of  the  record  of  the  proceedings 
upon  which  the  action  of  the  board  was  based.  In  such  return  the 
respondents  deny  that  they  have  wrongfully  refused  to  issue  the 
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license  op  withheld  the  same  from  the  relators,  and  they  set  forth 
a  copy  of  a  rule  passed  May  15,  1893,  and  amended  on  November  3, 
1893,  in  the  preamble  to  which  it  is,  in  substance,  stated  that,  by  a 
rule  heretofore  adopted,  the  board  refused  to  increase  the  number 
of  licenses  for  saloons  where  liquors  are  sold  to  be  drank  on  the 
licensed  premises,  and  provided  that  a  new  saloon  should  not  be  li- 
censed unless  an  existing  licensed  saloon  was  closed,  and  that  the 
result  of  the  passage  of  that  rule  has  been  that  the  number  of  sa- 
loonkeepers' licenses  has  been  materially  decreased,  while  the  reve- 
nue therefrom  has  increased,  and  that  the  policy  thus  adopted  has 
been  received  by  nearly  all  classes  of  citizens  with  approval,  and 
has  received  the  unqualified  support  of  the  municipal  authorities  for 
its  enforcement.  In  said  preamble  it  is  also  stated  that,  since  the 
enforcement  of  the  above  rule,  there  has  been  a  very  large  increase  in 
the  number  of  storekeepers'  licenses,  which  only  license  the  sale  of 
strong  and  spirituous  liquors,  etc.,  not  to  be  drank  on  the  licensed 
premises;  that  said  licenses  have  been  obtained  for  a  much  less  fee 
than  those  issued  to  saloonkeepers,  and  that  such  increase  tends  to 
defeat  the  purpose  for  which  the  restriction  upon  the  number  of 
drinking  places  was  made,  etc  It  was  therefore  resolved  that  for 
all  storekeepers'  licenses  issued  on  and  after  May  15,  1893,  to  sell 
strong  and  spiritous  liquors,  etc.,  not  to  be  drank  on  the  licensed 
premises,  the  license  fee  shall  be  f 200,  and  that  the  board  of  excise 
will  not  grant  any  increase  in  the  number  of  storekeepers'  licenses 
beyond  the  number  now  licensed,  and  that  a  storekeeper's  license 
will  not  be  issued  for  a  new  place  except  upon  the  closing  of  a  place 
for  which  a  storekeeper's  or  saloon  license  exists,  and  the  surrender 
of  such  license  for  cancellation. 

It  has  been  frequently  held  that  a  license  to  sell  liquor  is  not  a 
matter  of  right,  and  that  a  large  discretion  is  necessarily  vested  in 
the  excise  board  in  determining  whether  to  grant  or  refuse  an  ap- 
plication therefor.  People  v.  Waters,  4  Misc.  Rep.  1,  23  N.  Y.  Supp. 
691;  Metropolitan  Board  of  Excise  v.  Barrie,  34  N.  Y.  657;  Ex  parte 
Persons,  1  Hill,  655;  People  v.  Norton,  7  Barb.  477;  People  v.  Jones, 
54  Barb.  315;  People  v.  Wright,  3  Hun,  306.  It  has  also  been  held, 
under  the  act  of  1893,  that,  upon  the  refusal  of  an  excise  board  to 
grant  a  license  to  sell  liquor,  the  court  will  not,  on  certiorari,  re- 
view the  facts  and  reasons  which  influenced  the  excise  board,  but 
will  confine  its  review  to  the  question  of  whether,  in  refusing  the 
license,  the  board  committed  an  error  of  law.  People  v.  Waters, 
supra;  I'eople  v.  Bennett,  4  Misc.  Rep.  10,  23  N.  Y.  Supp.  695.  Upon 
the  facts  presented  by  the  papers,  I  do  not  think  that  an  order  should 
be  made  commanding  the  board  of  excise  to  grant  the  application  of 
the  relators  upon  any  other  conditions  than  those  upon  which  it  has 
already  been  granted,  to  wit,  upon  the  relator's  complying  with  the 
rule  in  question.  It  will  be  seen  that  the  act  of  1893,  above  set 
forth,  only  authorizes  the  court  to  interfere  where  it  determines, 
upon  a  hearing,  that  the  application  has  been  arbitrarily  denied,  or 
denied  without  good  and  valid  reasons.  It  cannot,  it  seems  to  me, 
be  maintained  that  the  rule  which  is  set  forth  in  the  return  of  the 
excise  commissioners  is  an  arbitrary  one,  or  that  the  commissioners  [g 
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were  not  justified  in  passing  it,  and  making  it  a  condition  of  the 
granting  of  an  additional  storekeeper's  license. 

I  therefore  discover  no  reason  for  reviewing  or  reversing  the  action 
of  the  commissioners,  and  the  writ  of  certiorari  heretofore  issued 
must  be  quashed. 

(3  App.  Div.  149.) 

PAUKEK  V.  SKLYE. 

(Supreme  Court,  Appollate  Division,  Tourtli  LK  partment.    March  14,  1800.) 

1.  Abatement— Another  Action  Pending. 

A  complaint  alleged  that  plaintiff  had  previously  commenced  an  action 
against  one  S.  and  his  wife,  the  present  defendant,  to  recover  an  interest 
in  land,  and  that  notice  of  pendency  was  filed  with  the  complaint  therein; 
that  an  interlocutory  judgment  was  entered,  adjudging  plaintiff  to  be  en- 
titled to  an  undivided  one-half  of  the  property,  and  directing  S.  to  account 
for  that  portion  which  he  had  not  sold;  that  after  the  commencement  of 
said  action,  but  before  the  trial,  defendant  in  the  present  suit  filed  a  deed 
from  S.,  conveying  to  her  a  portion  of  the  premises.  The  original  com- 
plaint, referred  to  as  a  part  of  the  complaint  herein,  showed  that  defend- 
ant was  made  a  party  to  the  first  suit  merely  as  the  wife  of  S.,  and  that 
no  relief  was  sought  against  her,  though  the  decision  directed  her  to  ex- 
ecute, with  S.,  a  deed  of  the  property  still  unsold.  In  the  present  suit 
plaintiff  asked  that  the  premises  conveyed  by  S.  to  defendant  be  subjected 
to  the  former  judgment.  Held,  that  the  complaint  did  not,  on  its  face, 
show  that  another  action  was  pending  between  the  same  parties  "for  the 
same  cause." 

2.  Same— Supplemental  Complaint. 

A  complaint  is  not  demurrable,  on  the  ground  that  another  action  is  pend- 
ing between  the  same  parties  for  the  same  cause,  merely  because  it  shows 
that  the  same  cause  might  have  been  embraced  in  the  former  suit  by  an 
amended  or  supplemental  complaint. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Josephene  S.  Parker  against  Anna  G.  Selye.  From  a 
judgment  sustaining  a  demurrer  to  the  complaint,  on  the  ground 
that  it  showed  that  another  action  was  pending  between  the  same 
parties  for  the  same  cause,  plaintiff  appeals.     Reversed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WARD, 
and  GREEN,  JJ. 

Quincy  Van  Voorhis,  for  appellant. 
William  F.  Cogswell,  for  respondent. 

WARD,  J.  Lewis  Selye,  of  Rochester,  N.  Y.,  deceased,  was  the 
owner  of  about  32  acres  of  land  in  the  city  of  Rochester,  of  great 
value.  He  died  intestate,  leaving,  as  his  heirs  at  law,  his  grand- 
daughter, Josephene  S.  Parker,  the  plaintiff  and  appellant  here^ 
and  his  son,  De  Villo  W.  Selye;  but  the  property  was  largely  in- 
cumbered by  various  mortgages  which  the  deceased  had  executed. 
The  complaint  in  this  action  alleges,  in  substance,  that  on  the  16th 
of  February,  1893,  the  plaintiff  commenced  an  action  in  the  su- 
preme court  against  the  said  De  Villo  W.  Selye  and  the  defend- 
ant, Anna  Selye,  for  the  purpose  of  asserting  the  plaintiff's  rights 
in  the  said  real  estate,  and  having  it  adjudged  that  she  was  the 
owner  of  an  undivided  half  thereof;  that  such  action  was  brought 
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to  trial  on  the  18th  day  of  May,  1894,  and  an  interlocutory  judg- 
ment was  entered  in  said  action,  by  which  it  was  adjudged  that 
title  to  the  premises  inured  to  the  benefit  of  Selye  and  the  plain- 
tiff as  tenants  in  common;  that  on  the  15th  day  of  December, 
1893,  a  deed  from  De  Villo  W.  Selye  to  his  wife,  the  defendant 
here,  of  21  building  lots,  parts  of  said  premises,  was  placed  upon 
record  in  Monroe  county  clerk's  office.  The  complaint  refers,  as  a 
part  of  it,  to  the  complaint  in  the  original  action,  and  to  the  judg- 
ment roll  in  that  action,  and  "that  said  complaint  and  notice  of 
pendency  of  the  said  action  were  filed  in  the  clerk's  office  of 
Monroe  county  on  the  16th  day  of  February,  1893."  The  plain- 
tiff succeeded  in  such  action,  and  an  interlocutory  judgment  was 
entered  therein,  adjudging  her  to  be  entitled  to  an  undivided  one- 
half  of  the  property,  and  requiring  the  said  De  Villo  W.  Selye  to 
account  for  the  proceeds  of  that  portion  of  the  property  which  he 
had  sold  under  a  power  of  attorney  from  the  plaintiff,  and  that 
an  accounting  be  had  before  Arthur  E.  Sutherland  as  referee. 
By  reference  to  the  complaint  in  the  original  action,  it  appears 
that  the  plaintiff  in  this  action  was  the  plaintiff  therein,  and  that 
De  Villo  W.  Selye,  Anna  C.  Selye,  his  wife,  and  Selye  Park  Build- 
ing-Lot Association  were  the  defendants.  No  relief  was  sought 
therein  against  the  defendant  in  this  action,  nor  any  claim  made 
against  her,  and,  indeed,  she  is  only  mentioned  in  the  title  of  the 
action  as  the  wife  of  De  Villo  W.  Selye;  but  the  decision  of  the 
court  and  the  judgment  in  the  former  action  directed  that  she 
should  execute,  in  conjunction  with  her  husband,  and  deliver  to 
the  plaintiff,  a  deed  of  conveyance  of  all  that  portion  of  the  prem- 
ises which  had  not  been  conveyed  pursuant  to  contracts  of  sale 
theretofore.  The  complaint  in  this  action  further  alleged  "that 
the  defendant  now  claims  that  the  said  lots  were  conveyed  to  her 
by  De  Villo  W.  Selye  prior  to  the  commencement  of  said  action 
[the  first  action],  and  that  therefore  they  are  not  in  any  manner 
affected  by  said  action  or  said  judgment."  The  relief  demanded 
in  this  action  is  that  the  real  estate  described  in  the  deed  to  the 
defendant  be  subjected  to  the  judgment  in  the  first  action,  and  for 
such  further  relief  as  the  court  might  grant. 

The  demurrer,  to  be  successful,  must  establish  the  fact,  from  the 
face  of  the  complaint,  that  another  action  is  pending  for  the  same 
cause  between  the  same  parties.  Code,  §  488,  subd.  4.  Tlie  first 
action  is  undoubtedly  pending  as  to  the  defendant  De  Villo  W. 
Selye,  as  only  an  interlocutory  judgment  has  been  obtained  there- 
in, and  an  accounting  ordered,  preparatory  for  final  judgment, 
which  must  be  obtained  before  the  action  can  be  regarded  as  ter- 
minated. The  parties  in  the  first  action  were  the  plaintiff  in  this, 
the  defendant  herein,  with  her  husband,  and  one  other  defendant. 
So  far  as  the  parties  here  are  concerned,  they  may  be  regarded  as 
the  same  parties,  though  not  all  of  the  parties,  in  the  first  action. 
The  difficulty  with  the  demurrer  lies  in  the  fact  that  it  does  not 
appear,  upon  the  face  of  the  complaint,  that  the  present  action  is 
for  the  same  cause  as  the  first.  The  first  action,  as  we  have  seen, 
was  aimed  at  the  husband,  De  Villo  W.  Selye,  to  compel  him  )^9Qle 
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account  for  the  interest  of  the  plaintiff  in  the  property;  and  in 
that  action  no  relief  was  sought  by  the  complaint  therein  against 
the  defendant  here.  It  is  true  that  the  decision  of  the  court  and 
the  judgment  direct  that  she  shall  unite  with  her  husband  in  the 
conveyance,  as  above  stated,  but  there  is  nothing  in  that  judgment 
which  grants  or  anticipates  the  relief  sought  in  this  action.  The 
relief  here  sought  is  to  bind  the  defendant,  who  claims  to  be 
the  grantee  of  her  husband  of  a  portion  of  the  lands  in  contro- 
versy, by  the  judgment  in  the  former  action.  The  deed  under 
which  the  defendant  here  claims,  was  recorded  subsequent  to  the 
commencement  of  the  first  action,  and  no  mention  thereof  appears 
in  the  complaint  in  that  action,  and  the  rights  of  the  defendant 
under  said  deed  could  not  be  determined  in  that  action  without  an 
amended  or  supplemental  complaint  therein,  alleging  the  fact  of 
the  giving  of  such  deed  and  the  fraudulent  character  of  the  trans- 
action ;  and  there  is  no  rule  of  law  which  requires  a  party  to  file  a 
supplemental  complaint.  It  is  not  compulsory.  Geery  v.  Web- 
ster, 11  Hun,  430;  CJordier  v.  Cordier,  26  How.  Prac.  187.  The  rule 
in  equity  is  that  it  must  appear  that  the  whole  effect  of  the  second 
suit  be  attainable  in  tJie  first  (Bradley  v.  Bosley,  1  Barb.  Ch.  125), 
and  this  rule  is  founded  in  reason  (Geery  v.  Webster,  supra;  In 
re  Hood's  Estate,  27  Hun,  579,  and  cases  cited). 

The  learned  counsel  for  the  defendant,  upon  the  argument, 
seemed  to  rely  upon  the  allegation  in  the  complaint  of  the  filing 
of  the  complainant  and  the  notice  of  pendency  in  the  first  action,  as 
above  quoted,  and  claims  that,  under  section  1671  of  the  Code  of 
Civil  Procedure  (which  provides  that  "the  pendency  of  the  action 
is  constructive  notice,  from  the  time  of  so  filing  the  notice,  only 
to  a  purchaser  or  incumbrancer  of  the  property  affected  thereby, 
from  and  against  a  defendant  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  per^ 
son  whose  conveyance  or  incumbrance  is  subsequently  executed  or 
subsequently  recorded,  is  bound  by  all  proceedings  taken  in  the 
action,  after  the  filing  of  the  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action")  the  defendant  was  bound  by  the  pro- 
ceedings in  the  first  action.  It  will  be  seen,  by  this  section,  that 
the  defendant  is  only  bound  to  the  same  extent  by  this  notice  that 
she  was  bound  by  the  proceedings  in  the  former  action;  and,  as 
those  proceedings  did  not  embrace  the  deed  in  question,  or  the 
controversy  arising  thereunder,  this  notice  does  not  aid  the  de- 
fendant. Besides,  this  notice  only  affects  a  purchaser  or  incum- 
brancer from  a  defendant  with  respect  to  whom  the  notice  is  di- 
rected to  be  indexed,  as  prescribed  in  section  1672  of  the  Code; 
and  by  that  section  the  clerk  must  index  the  name  of  each  de- 
fendant specified  in  a  direction  appended  at  the  foot  of  the  no- 
tice and  subscribed  by  the  attorney  for  the  plaintiff.  The  com- 
plaint contains  no  allegation  that  this  was  done,  or  that  the  in- 
dexing was  against  the  name  of  De  Villo  W.  Selye,  the  defendant's 
grantor.  Indeed,  this  section  of  the  Code  (1671)  has  no  applica- 
tion to  a  party  to  an  action  who  has  been  duly  served  with  process 
therein.     A  party  has  notice,  from  the  complaint,  of  the  purpose 
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of  tliie  action.  This  notice  is  merely  a  statutory  substitute  for 
actual  notice  to  the  snbsequent  purchasers  and  incumbrancers. 
Hall  V.  Nelson,  14  How.  Prac.  32. 

The  question  remains  whether  the  relief  sought  in  this  action 
could  have  been  maintained  in  the  first,  so  far  as  it  appears  from 
the  complaint  in  this  action;  and,  as  we  have  reached  the  con- 
clusion that  it  could  not,  it  follows  that  this  action  is  properly  main- 
tained, and  the  judgment  sustaining  the  demurrer  should  be  re- 
versed, and  with  costs  of  this  appeal  and  of  the  special  term,  with 
leave  to  the  defendant,  upon  the  payment  of  such  costs,  to  answer 
the  complaint  within  20  days  after  the  service  of  the  order  herein 
upon  the  defendant    All  concur. 


(15  Misc.  Rep.  (i48.) 

In  re  SCHOMAKER. 

(Ck>mmon  Pleas  of  New  York  City  and  County,  Special  Term.    December,  1895.) 

Board  of  Excise— Refusal  of  License— Review. 

Refusal  by  the  board  of  excise  of  an  hotel  license  will  not  be  disturbed, 
there  being  evidence  from  which  It  cannot  be  said  that  they  acted  arbi- 
trarily, or  without  good  and  valid  reasons,  in  refusing  the  license,  on  the 
ground  that  there  was  no  public  necessity  therefor,  and  that  applicant  was 
not  a  fit  and  proper  person  to  be  intrusted  with  the  license;  the  power  to 
review  their  action  being  limited  to  this  question. 

Certiorari  by  John  Schomaker  to  review  the  action  of  the  board 
of  excise  in  refusing  a  license. 

David  McClure  and  F.  J.  Bischoff,  for  relator. 
Julius  M.  Mayer,  for  respondents. 

BOOKSTAVER,  J.  On  the  24th  of  September,  1895,  the  re- 
lator made  application  to  the  board  of  excise  for  an  hotel  license 
for  the  premises  Nos.  57  and  59  Lexington  avenue.  On  Novem- 
ber 13,  1895,  a  hearing  was  had  by  the  board  upon  the  applica- 
tion, and  on  the  same  day  it  was  rejected  by  the  unanimous  vote 
of  the  board,  w^hich  assigned  the  following  grounds  for  such  re- 
jection: 

"The  application  of  John  Schomaker  for  an  hotel  license  for  the  premises 
Nos.  57  and  59  Lexington  avenue  is  rejected,  and  a  Ucense  refused,  for  the  rea- 
son that,  considering  the  rights  and  interests  of  the  property  owners  and  resi- 
dents of  the  neighborhood,  and  the  number  of  existing  licensed  places  in  the 
vicinity  of  the  place  for  which  the  license  is  sought,  the  board  of  excise  is  sat- 
isfied that  there  is  no  immediate  public  necessity  or  convenience  to  be  served 
in  granting  such  license  at  this  time.  On  the  further  ground  that  said  place 
is  not  a  fit  and  proper  place  to  be  licensed,  reference  being  had  to  the  minutes 
of  the  board  showing  that  an  hotel  license  issued  for  this  place  was  revoked  by 
the  board  on  April  18,  1895,  upon  complaint  made  and  hearing  had,  alleging 
that  the  former  licensee  had  permitted  the  said  licensed  premises  to  become 
disorderly,  and  the  resort  of  disorderly  and  immoral  persons,  and  a  place  for 
persons  to  visit  for  unlawful  sexual  intercourse,  and  for  lewd,  obscene,  and 
indecent  purposes.  For  the  additional  reason  that  the  board  of  excise  is  satis- 
fled,  from  the  records  of  the  board  and  the  testimony  taken  upon  the  hearing 
had  before  the  board,  that  said  appUcant  is  not  a  fit  and  proper  person  to  be 
licensed,  a  license  issued  to  him  for  the  premises  No.  755  Sixth  avenue  having 
been  revoked."  r^^^^^T^ 
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Thereafter  a  writ  of  certiorari  was  obtained  by  the  relator  to 
review  the  action  of  the  board,  but  upon  such  a  review  the  court 
can  only  inquire  whether  the  determination  of  the  board  of  ex- 
cise has  been  arbitrary,  or  made  without  good  and  valid  reasons. 
Laws  1893,  c.  480,  §  24.  In  other  words,  the  court  can  only  inquire 
into  the  question  as  to  whether  or  not  fair  and  debatable  grounds 
exist  to  form  the  foundation  of  a  discretion  which  is  to  be  exer- 
cise by  the  board.  People  v.  Murray  (Super.)  38  N.  Y.  Supp.  177; 
In  re  Bloomingdale,  (Sup.)  Id.  162;  People  v.  Bennett,  4  Misc.  Rep. 
10,  23  N.  Y.  Supp  695;  People  v.  Waters,  4  Misc.  Rep.  1,  23 
N.  Y.  Supp.  691.  And  therefore  it  differs  from  certiorari  to 
review  the  action  of  the  board  of  police  upon  charges  preferred 
(People  V.  French,  119  N.  Y.  502,  23  N.  E.  1061),  or  the  board  of 
excise  in  revoking  a  license  upon  charges  made.  In  the  latter 
class  of  cases  the  court,  upon  certiorari,  must  look  into  the  evi- 
dence, and  if  it  finds  there  is  a  preponderance  of  evidence  against 
the  determination  of  the  commissioners,  then  it  has  the  same 
jurisdiction  to  reverse  the  determination  that  it  has  to  set  aside 
the  verdict  of  the  jury  as  against  the  weight  of  evidence,  and  also 
to  reverse  if  manifest  error  in  law  has  been  committed  to  the 
prejudice  of  the  party  accused.  But  in  a  case  like  this  the  only 
questions  to  be  considered  are  those  above  stated.  In  fact  an 
applicant  for  a  license  has  not  any  statutory  or  legal  right  to  a 
"hearing,  and  the  hearing,  if  granted,  is  a  matter  of  custom  and 
courtesy.  The  excise  law  provides  for  a  hearing  only  in  cases 
enumerated  under  section  28,  c.  480,  Laws  1893,  upon  which  a  com- 
plaint must  be  made,  and  upon  which  a  revocation  of  a  license 
may  be  had.  On  the  other  hand,  in  the  granting  of  a  license  it  is 
the  right  and  duty  of  a  board  of  excise  to  make  all  the  investiga- 
tions within  its  power.  To  that  end  its  members  may  personally 
inspect  the  place  sought  to  be  licensed,  may  of  their  own  motion 
investigate  the  character  of  the  applicant,  make  all  inquiries  of 
every  kind  which  are  necessary  for  their  information,  and  when 
they  grant  a  hearing  that  hearing  is  had  solely  for  the  purpose  of 
giving  them  information.  Upon  such  hearing  they  are  not,  I  ap- 
prehend, bound  by  the  strict  rules  of  evidence  which  are  applicable 
in  the  cases  of  a  hearing  had  upon  complaint  made  under  section 
28  (People  v.  Murray,  42  N.  E.  725,  in  which  the  court  of  appeals 
affirmed  the  decision  of  the  general  term  of  the  supreme  court  [34 
N.  Y.  Supp.  426]),  and  for  the  purpose  of  investigation  may  refer 
to  all  the  records  in  its  possession  irrespective  of  whether  the 
application  is  made  during  the  tenure  of  office  of  any  particular 
commission.  It  is  proper,  therefore,  for  the  return  to  the  writ  of 
certiorari  to  contain  all  of  such  records  and  all  of  the  acts  of  the 
excise  board  which  were  before  the  board  at  the  time  of  consider- 
ing this  application,  and  upon  which  they  acted. 

Upon  the  hearing  of  the  13th  of  November,  1895,  a  number  of 
witnesses  were  called  on  behalf  of  the  applicant,  all  of  whom  tes- 
tified as  to  his  standing  and  character.  Some  of  them  had  been 
his  landlords,  and  others  had  been  engaged  expressly  in  investi- 
gating his  conduct,  and  from  their  testimony  I  do  not4iesitate  to 

Digitized  by  VjOOQIC 


Com.   PL)  IN   RE   SCHOMAKER.  169 

flay  that  I  believe  him  to  be  a  man  of  good  cliaracter.  But  the 
statute  does  not  prescribe  that  the  person  shall  be  a  man  of  moral 
character,  or  that  his  character  or  reputation  must  not  be  such  as 
to  subject  him  to  contumely  among  his  fellow  men,  but  whether  he 
is  a  fit  and  proper  person  to  be  intrusted  with  a  license.  And  even 
in  this  respect  the  court  is  not  to  determine  whether,  in  its  judg- 
ment, the  applicant  is  a  fit  and  proper  person,  or  whether  the 
court,  acting  as  a  board  of  excise,  would  have  granted  a  license 
to  him;  but  the  question  rather  is  whether  there  was  any  reason- 
able ground  on  which  one  public  oflSeer  might  differ  from  another 
as  to  the  fitness  of  the  applicant  to  be  a  licensee  of  the  board. 
And  in  arriving  at  a  determination  on  this  point  they  are  not 
confined  to  the  testimony  given  by  the  relator  himself,  or  on  his 
behalf,  but  may  inquire  into  all  the  facts  and  circumstances  re- 
lating to  him  and  his  application.  In  this  case  the  relator  had 
been  convicted  before  it  of  keeping  a  disorderly  house,  and  on 
the  face  of  the  application,  as  returned  to  us,  this  is  admitted  un- 
der his  own  signature  to  his  application.  It  is  true  that  the  re- 
lator claimed  that  the  note  in  red  ink  made  upon  the  application, 
to  the  effect  that  the  relator  was  the  owner  of  the  property  at 
the  time  of  the  revocation,  was  an  error,  and  ought  not  to  affect  the 
conclusion  to  which  I  would  otherwise  arrive.  It  was  further 
claimed  that  it  was  not  made  by  the  relator,  or  any  one  on  his 
authority,  but  was  simply  an  unauthorized  note,  made  by  the  clerk 
of  the  commissioners.  Now,  the  fact  as  it  appears  from  the  re- 
turn is  that  the  license  for  the  premises  No.  755  Sixth  avenue  had 
been  revoked  while  the  license  stood  in  the  name  of  the  relator; 
but  he  claimed  that  at  the  time  of  such  revocation  he  was  no  longer 
its  owner,  nor  in  any  way  connected  with  the  property,  and  that 
his  connection  with  it  had  ceased  some  months  before  the  revoca- 
tion. It  seems  to  me  that  the  proper  course  for  the  relator  to  have 
taken  in  order  to  excuse  himself  from  all  responsibility  for  the 
conduct  of  the  house  in  question  was  to  have  informed  the  board 
of  excise  or  the  police  department  of  the  sale  of  the  licensed  prem- 
ises, or  have  had  the  license  transferred  to  the  purchaser  thereof,  ^ 
under  the  authority  of  People  v.  Meyers,  95  N.  Y.  223.  Until  this 
was  done,  the  licensee  was  liable  for  the  acts  of  his  agent  or  any 
other  person  in  charge  of  the  premises,  or  any  person  holding 
himself  out  to  the  world  as  such  with  the  knowledge  of  the  licensee. 
The  relator,  therefore,  stood  before  the  board  of  excise  upon  this 
question  in  one  of  two  positions:  either  he  knew  that  the  Sixth 
avenue  premises  were  being  conducted  as  a  disorderly  house,  or 
he  had  such  little  regard  for  the  privilege  of  a  license  to  sell 
liquor  that  he  paid  no  attention  to  the  manner  in  which  those  prem- 
ises were  conducted,  and  subjected  himself  to  risk  of  revocation. 
In  either  dilemma  the  board  may  well  have  concluded  that  one 
acting  in  such  a  manner  under  such  circumstances  was  not  one 
to  be  safely  trusted  with  a  license.  But  it  further  appears  that 
the  relator  has  been  for  many  years  an  hotel  keeper,  and  was  pre- 
sumably well  acquainted  with  the  business  and  its  vicissitudes. 
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Upon  the  hearing  he  testified,  he  entered  into  a  contract  involv- 
ing the  aum  of  $35,000,  and  yet  that  he  did  not  know  that  a  license 
for  the  premises  which  he  thus  undertook  to  obtain  possession 
of  had  been  revoked,  and  that  he  did  not  know  the  character  of 
the  business  which  had  been  carried  on  there,  although  the  place 
had  been  a  notoriously  disorderly  house.  Moreover,  he  testified 
he  made  no  inquiry  to  find  out  the  reason  for  the  revocation  of  the 
license  at  that  place.  It  seems  to  me  that  the  board  might  well 
offset  these  facts  against  the  testimony  of  the  witnesses  produced 
by  the  relator. 

Again,  the  board  assigned  as  a  reason  for  not  granting  the  license 
that  the  place  was  not  a  fit  and  proper  one  to  be  licensed,  ref- 
erence being  had  to  the  minutes  of  the  board  showing  that  an  hotel 
license  issued  for  that  place  had  theretofore  been  revoked  by  the 
board  on  the  ground  that  the  former  licensee  had  permitted  the 
premises  to  become  disorderly  and  the  resort  of  disorderly  and 
immoral  persons,  etc.;  and  the  return  shows  that  when  the  board 
revoked  the  former  license  it  had  abundant  grounds  for  doing  so. 
In  my  opinion,  however,  the  fact  that  the  premises  had  at  one 
time  been  used  as  the  resort  of  disorderly  and  immoral  persons 
does  not  stamp  upon  the  real  property  permanent  disability  by 
reason  of  the  faults  of  a  tenant  no  longer  in  occupancy  or  con- 
trol of  the  premises.  It,  however,  justifies  the  board  in  exercis- 
ing the  utmost  caution  in  granting  a  license  to  a  place  which 
had  thus  been  occupied  and  used,  even  without  the  consent  of  the 
landlord.  And  some  regard  must  be  had  to  such  a  fact  in  de- 
termining whether  the  board  acted  arbitrarily,  and  without  good 
and  valid  reasons,  in  arriving  at  a  particular  conclusion.  As 
shown  by  the  diagram  annexed  to  the  report  of  Inspector  Welch, 
there  was  at  the  time  this  license  was  refused  a  full  liquor  license 
at  No.  52  Lexington  avenue,  almost  opposite  the  premises  in  ques- 
tion; at  the  northeast  comer  of  Lexington  avenue  and  Twenty- 
Fourth  street  there  was  an  hotel  license;  and,  as  shown  by  the  ex- 
tracts from  the  record  map  of  the  board,  there  were  in  the  vicinity 
,  altogether  12  licensed  places.  The  necessity  which  calls  upon 
the  board  to  grant  a  license  must  be  a  public  necessity.  The  fact 
that  25  or  30  people  or  100  desire  that  liquor  be  sold  on  the  prem- 
ises in  which  they  live  argues  nothing,  and  does  not  make  it  a 
public  necessity;  nor  does  the  fact  that  the  place  is  now  used  as 
an  hotel  create  such  a  necessity.  If  this  were  the  case,  then  the 
board  might  be  required  to  grant  a  license  to  any  of  the  large 
boarding  houses,  apartment  houses,  or  other  places  of  dwelling 
which  exist  in  the  thickly  populated  portions  of  the  city.  '  If,  in 
the  judgment  of  the  board,  the  person  applying  for  the  license  was 
not  a  fit  and  proper  person  to  be  intrusted  with  a  license,  if  there 
was  no  public  necessity  for  it,  it  would  seem  to  follow  that  the  rights 
and  interests  of  the  neighboringproperty  owners  and  residents  would 
be  injured.  It  seems  to  me,  under  all  the  circumstances  of  the 
case,  that  the  board  was  not  wholly  without  grounds  for  the  con- 
clusions to  which  it  arrived,  and  that  there  was  such  evidence 
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before  it  that  I  cannot  say  its  members  acted  arbitrarily,  and  with- 
out good  and  valid  reaBonfl,  in  «efi»iag  to  the  conclusion  they  did. 
The  application  will,  therefore,  be  denied,  with  costs. 
Application  denied,  with  costs. 


(1  N.  Y.  Ann.  Cas.  406.) 

GARVEY  V.  UNITED  STATES  HORSE  &  CATTLE  SHOW  SOO. 

(Common  Pleas  of  New  York  City  and  County,  Special  Term.    March,  1895.) 

CosT»— Denial  of  New  Tkial. 

On  the  denial  of  a  motion  for  new  trial  on  a  case  settled,  the  successful 
party  is  entitled,  as  of  right,  to  the  same  costs  as  on  appeal. 

Action  by  James  Garvey,  as  receiver,  against  the  United  States 
Horse  &  Cattle  Show  Society.  Complaint  dismissed.  Motion  for 
new  trial  denied. 

J.  B.  Hands,  for  plaintifif. 
Jay  &  Candler,  for  defendant. 

PRYOR,  J.  The  disallowance  of  costs  to  defendant  was  improv- 
ident. Upon  denial  of  a  motion  for  a  new  trial  on  a  case  settled, 
the  successful  party  is  entitled  to  costs  as  of  right,  and  those  costs 
are  the  same  as  on  appeal.  The  cases  cited  by  plaintiff  sustain  his 
contention,  but  they  are  contrary  to  Atkinson  v.  Truesdell  (Super. 
N.  Y.)  7  N.  Y.  Supp.  801,  and  Wilcox  v.  Daggett,  15  N.  Y.  Wkly.  Dig. 
208,  and  to  the  adjudication  of  this  court  in  Perkins  v.  Quarry  Co. 
(Com.  PI.)  32  N.  Y.  Supp.  236. 


(1  N.  Y.  Ann.  Cas.  192.) 

WINTERSON   V."  HITCHINGS. 

(Common  Pleas  of  New  York  City  and  County,  Special  Term.    January,  1895.) 

Skt-Off  op  Judgment— When  Allowable— Attorney's  Lien. 

Against  a  Judgment  for  costs,  assigned  by  the  judgment  plaintiff  to  his 
attorney  In  payment  for  services,  the  Judgment  defendant  cannot  set  off  a 
Judgment  in  another  action  against  such  Judgment  plaintiff,  assigned  to 
such  defendant 

Action  by  Maria  L.  Winterson  against  Hector  M.  Hitchings,  in 
which  there  was  a  judgment  in  favor  of  plaintiff  for  certain  costs. 
Defendant  moves  to  set  off  such  judgment  against  a  judgment 
against  plaintiff  rendered  in  another  action,  and  assigned  to  defend- 
ant.    Motion  denied. 

Hector  M.  Hitchings,  for  the  motion. 
E.  F.  &  E.  G.  Bullard,  opposed. 

BISCHOFF,  J.  Defendant  is  the  assignee  of  a  judgment  against 
the  plaintiff,  which  was  recovered  in  the  city  court  of  New  York. 
After  the  recovery  and  assignment  of  the  judgment  this  action  was 
instituted,  and  therein  the  plaintiff  recovered  the  costs  of  the  defend- 
ant's demurrer  and  appeal.     Defendant  now  asks  that  the  costs  be 
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set  off  against  the  judgment  of  the  city  court,  and  the  plaintiff  ob- 
jects because  she  has  assigned  the  costs  to  her  attorney  of  record, 
and  because  he  has  a  lien  tliereon  for  his  services  in  this  action. 

The  motion  should  not  be  granted.  Unquestionably,  judgments 
between  the  same  parties,  though  had  in  different  courts,  may  be  set 
off  against  each  other.  Brewerton  v.  Harris,  1  Johns.  145;  Cooke 
V.  Smith,  7  Hill,  186;  Simson  v.  Hart,  1  Johns.  91;  Id.,  14  Johns. 
73;  Schermerhorn  v.  Schermerhorn,  3  Caines,  190;  Ewen  v.  Terry, 
8  Cow.  126;  Kimball  v.  Munger,  2  Hill,  364.  So  a  set-off  may  be 
directed  in  favor  of  the  assignee  of  a  judgment.  Chamberlain  v. 
Day,  3  Cow.  333;  People  v.  New  York  Common  Pleas,  13  Wend. 
649;  Turner  v.  Satterlee,  7  Cow.  480.  But  a  motion  for  set-off  is 
addressed  to  the  discretion  of  the  court  (Alexander  v.  Durkee,  112 
N.  Y.  655,  19  N.  E.  514),  and  should  not  be  allowed  if  the  equities 
of  third  persons  intervene.  Costs  primarily  belong  to  the  party, 
but  the  attorney  has  a  lien  thereon  for  his  services.  To  that  ex- 
tent the  attorney  is  an  equitable  assignee  of  the  costs  awarded. 
Where  the  several  awards  asked  to  be  set  off  against  each  other 
were  made  in  the  same  action,  the  equities  of  the  parties  are  superior 
to  tho^e  of  the  attorney,  and  a  set-off  may  be  ordered;  the  attor- 
ney's lien  in  such  a  case  attaching  only  to  the  balance  remaining  in 
his  client's  favor.  Smith  v.  Chenoweth,  14  Daly,  166;  Dunkin  v. 
Vandenbergh,  1  Paige,  622.  Where,  however,  the  awards  were  made 
in  different  actions,  the  attorney's  lien  has  the  sui)erior  equity,  and 
a  set-off  between  the  parties  should  not  be  allowed  to  defeat  it 
Zogbaum  v.  Parker,  55  N.  Y.  120;  Dunkin  v.  Vandenbergh,  1  Paige, 
622.  Again,  a  party  may  assign  prospective  costs  to  his  attorney 
for  the  tetter's  compensation  for  services  to  be  performed  in  the  ac- 
tion; and  where  such  a  transfer  has  been  made,  and  the  costs  are 
awarded,  the  claim  of  the  attorney  should  not  be  defeated  by  setting 
off  against  the  costs  a  prior  judgment  recovered  in  another  action 
and  in  favor  of  the  party  from  whom  the  costs  are  due.  Perry  v. 
Chester,  53  N.  Y.  240;   Bradt  v.  Koon,  4  Cow.  416. 

Since  the  award  in  this  action  was  wholly  for  costs,  it  operated, 
without  anything  more,  as  notice  of  the  attorney's  lien  (Marshall  v, 
Meech,  51  N.  Y.  141) ;  but,  if  express  notice  is  requisite  for  the  pro- 
tection of  the  lien^  the  plaintiff's  objections  upon  this  motion  are 
adequate  in  that  behalf. 

The  motion  is  denied,  with  $10  costs. 


(2  N.  Y.  Ann.  Cas.  124.) 

In  re  ATLAS  IRON  CONSTRUCTION  CO. 

(Superior  Court  of  New  York  City,  Special  Term.    September,  1895.) 

1.  EQurrv— Corporations— Jurisdiction  to  Appoint  Receiver. 

A  court  of  equity  bas  no  Jurisdiction  to  appoint  a  receiver  for  a  corpora- 
tion, except  as  conferred  by  statute. 

S.  Same— Solvent  Corporation. 

A  court  of  equity  Is  without  jurisdiction  to  appoint  a  receiver  to  take 
charge  of,  and  continue  the  business  of,  a  solvent  cori)oratIon,  on  a  petition 
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which  does  not  contemplate  the  dissolution  of  the  corporation,  and  seeks 
the  appointment  for  the  purpose  of  preventing  creditors  whose  claims  are 
due  from  enforcing  their  collection  by  suit. 

In  the  matter  of  the  Atlas  Iron  Construction  Company,  certain 
creditors  of  the  company  moved  to  vacate  an  order  appointing  a  re- 
ceiver.    Motion  granted. 

Almet  R.  Latson,  Thomas  D.  Rambout,  and  Henry  E.  Pranken- 
berg,  Jr.,  for  the  motion. 
S.  Van  Wyck,  opposed. 

FREE  OMAN,  J.  The  proceeding  in  which  the  order  appointing 
a  receiver  of  the  property  and  assets  of  the  corporation  was  made 
was  instituted  by  petition.  Upon  its  face,  it  is  not  an  action.  If 
anything,  it  is  a  special  proceeding.  As  such,  it  should  be  justified 
by  some  statutory  provision.  Unless  it  can  be  found  to  fall  within 
some  statute,  it  is  a  serious  question  whether  the  court  acquired 
jurisdiction,  and  had  power  to  appoint  a  receiver.  It  is  not  a  pro- 
ceeding for  the  voluntary  dissolution  of  tjie  corporation,  under  sec- 
tions 2419-2431  of  the  Code,  It  does  not  fall  within  sections  1784- 
1796,  for  they  apply  to  creditors'  actions  for  the  sequestration  of 
the  property  of  a  corporation,  and  for  its  distribution.  Nor  does  it 
fall  within  any  provision  of  section  1810,  for  the  first  three  subdivi- 
sions of  that  section  apply  only  to  actions,  and  the  fourth  subdivi- 
sion applies  to  a  special  proceeding  for  the  voluntary  dissolution  of  a 
corporation.  The  present  proceeding  is  not  of  that  character,  for 
no  dissolution  is  sought  to  be  had.  Indeed,  no  statutory  provision 
can  be  found  which  justifies  the  institution  of  the  proceeding.  The 
question  then  remains  whether  this  court,  as  a  court  of  equity,  pos- 
sesses inherent  jurisdiction  to  entertain  it.  It  has  been  the  settled 
law  of  this  state,  for  many  years,  that  chancery  has  no  jurisdiction 
•  over  corporations,  either  on  common-law  principles,  or  through  its 
general  equitable  powers,  and  that  it  is  only  by  the  statute,  and 
for  particular  causes  there  enumerated,  that  the  court  acquires  juris- 
diction. A  court  of  equity  has  no  visitorial  power  over  corpora- 
tions, except  such  as  is  expressly  conferred  on  it  by  statute.  Lati- 
mer V.  Eddy,  46  Barb.  61;  Belmont  v.  Railway  Co.,  52  Barb.  668. 
Nor  has  a  court  of  equity,  by  virtue  of  its  general  or  inherent  pow- 
ers, the  right  to  dissolve  a  corporation,  but  such  right  is  entirely 
statutory.  Bliven  v.  Iron  Co.,  9  Abb.  N.  C.  205.  In  Hitch  v.  Haw- 
ley.  132  N.  Y.  212,  30  N.  E.  401,  Van,  J.,  said: 

"Whether  courts  of  equity  have  Inherent  power  to  dissolve  corporations,  it 
is  unnecessary  for  us  to  consider,  as  the  method  of  effecting  corporate  disso- 
lution, when  prescribed  by  statute,  as  in  this  state,  is  exclusive,  and  must  be 
substantially  followed." 

And,  in  a  late  case  decided  by  the  court  of  appeals,  Bartlett,  J., 
said: 

"It  has  lonjr  been  the  settled  law  of  the  state  that  the  jurisdiction  of  chancery 
does  not  extend  to  the  sequestration  of  the  property  of  a  coiporatlon  by 
means  of  a  receiver."  In  re  Binghamton  General  Electric  Co.,  143  N.  Y.  2G3, 
38  N.  E.  297.  and  cases  cited. 
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Even  where  all  of  the  stockholders,  joined  by  the  creditors  and  ac- 
companied by  the  attorney  general,  come  voluntarily  before,  the 
court,  and  request  the  appointment  of  a  receiver,  the  court  does  not 
possess  the  power  to  grant  the  relief  asked  for,  unless  the  statute  has 
been  strictly  complied  with.  In  re  Mart  (Sup.)  5  N.  Y.  Supp.  82. 
In  the  case  at  bar  it  is  not  claimed  that  the  company  is  insolvent, 
nor  does  the' proceeding  contemplate  dissolution.  Upon  a  petition 
showing  sufficient  assets  to  meet  all  liabilities  eventually,  and  that 
some  creditors  whose  claims  have  matured  threaten  suit,  and  that 
the  institution  of  such  suits  would  be  prejudicial  to  the  interests  of 
the  creditors  whose  claims  are  not  yet  due,  the  court  was  asked  to 
appoint  a  receiver  to  take  charge  of  the  property  and  assets  of  the 
corporation,  and  to  continue  the  business.  No  other  ultimate  re- 
lief was  sought.  The  appointment  of  the  receiver  upon  the  pres- 
entation of  the  petition  at  once  terminated  the  proceedings  accord- 
ing to  the  prayer  of  the  petition.  Nothing  else  remains  to  be  done 
under  the  petition.  The  only  power  possessed  by  the  receiver  is 
that  conferred  by  the  order  of  his  appointment,  and  under  that  order 
he  has  no  power  to  sell  or  distribute,  but  simply  to  take  charge  and 
to  continue  the  business.  When  the  receivership  is  to  terminate, 
and  what  is  to  be  done  eventually  with  the  property  and  assets  held 
by  the  receiver,  are  matters  left  to  conjecture.  If  such  a  proceed- 
ing could  be  sustained,  it  might  readily  be  used  to  hinder,  delay,  or 
defraud  the  creditors  of  every  corporation ;  and  in  the  case  at  bar  it 
is  evident  that  it  was  instituted  for  the  very  purpose  of  hindering 
and  delaying,  if  not  to  defraud,  certain  creditors  who  threatened 
suit.  Under  all  the  autliorities,  there  was  neither  statutory  nor  in- 
herent power  in  the  court  to  assume  jurisdiction,  and  the  order  ap- 
pointing the  receiver  is  null  and  void.  I  have  looked  at  all  the  cases 
cited  by  the  counsel  for  the  receiver,  and  satisfied  myself  that  they 
are  wholly  inapplicable.  Even  if  the  proceeding,  as  Instituted,  could, 
be  held  tantamount  to  a  proceeding  for  the  dissolution  of  the  corpo- 
ration, or  to  a  proceeding  for  the  distribution  of  the  property  and 
assets  of  the  corporation,  the  order  appointing  a  receiver  would  nev- 
ertheless be  void  under  the  statute,  for  the  reason  that  no  notice 
was  given  to  the  attorney  general.     Laws  1883,  c.  378. 

The  conclusions  already  reached  render  it  unnecessary  to  discuss 
other  points  which  were  made  and  argued.  The  corporation,  the 
petitioning  officers  of  the  corporation,  and  the  receiver  having  been 
duly  served  with  notice  of  this  motion,  George  W.  Tice  and  Jacob 
Jacobs,  who,  pursuant  to  leave  granted  to  them,  have  specially  ap- 
peared as  creditors  for  the  purposes  of  the  motion,  are  entitled,  for 
the  reasons  above  stated,  to  an  order  declaring  the  proceeding,  as 
to  them,  null  and  void,  and  vacating  and  setting  aside  the  order  ap- 
pointing a  receiver.  They  are  also  entitled  to  jlO  costs  of  this  mo- 
tion. For  the  same  reasons  the  motion  made  by  the  receiver  for  an 
order  vacating  the  lien  filed  by  Tice  &  Jacobs,  and  the  lien  filed  by 
the  Pennsylvania  Steel  Company,  etc.,  must  be  denied,  with  f  10  costs 
to  each  of  said  creditors. 
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a  N.  Y.  Anu.  Cas.  897.) 

MULLER  V.  SCANDINAVIAN  &  FINLANDERS*  EMIGRANT  CO..  Limited, 

et  fl]. 

(Superior  Court  of  New  York  City,  Special  Term.    May,  1895.) 

Assignment  for  Benefit  of  Creditors — Corporation— Fraudulent  Trans- 
fer OF  Property. 

A  general  assignment  by  a  corporation,  following ^a  transfer  of  assets  and 
money  to  others  In  contemplation  of  tbe  assignment,  and  in  pursuance  of  a 
plan  to  defraud  Its  creditors,  will  be  set  aside  at  the  suit  of  a  judgment 
creditor. 

Action  by  Edward  M.  Muller  against  the  Scandinavian  &  Finland- 
era'  Emigrant  Company,  Limited,  and  others,  to  set  aside  an  assign- 
ment for  the  benefit  of  creditors.  Judgment  for  plaintiff.  Another 
creditor  then  moved  for  a  reargument,  and  to  set  aside  the  judgment 
for  want  of  consideration.     Motion  denied. 

R  J.  Moses,  for  the  motion. 

£.  Jacob  and  W.  M.  Bosebault,  opposed. 

McADAM,  J.  The  issues  in  this  action  having  been  tried  before 
me,  after  hearing  the  proofs  and  allegations  of  the  parties  I  decide 
that  the  plaintiff  is  entitled  to  judgment  declaring  the  general  as- 
signment referred  to  in  the  complaint  fraudulent  and  void  as  against 
the  plaintiff,  a  judgment  creditor  of  the  assignor.  Belgard  v.  Mc- 
Laughlin, 44  Hun,  558.  The  reasons  for  this  decision,  briefly  stated, 
are  that  upon  the  whole  case  the  plaintiff  has  established  to  my  sat- 
isfaction, by  a  preponderance  of  evidence,  that  said  assignment  was 
made  and  delivered  for  the  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  the  said  assignor;  that  it  purports  to  trans- 
fer all  the  property  of  the  corporation;  that  shortly  prior  to  the 
transfer  the  said  corporation,  being  insolvent  and  contemplating  the 
making  of  said  assignment;  did,  to  prevent  the  passing  to  the  as- 
signee thereunder,  transfer  to  persons  other  than  the  assignee  mon- 
eys and  property  of  the  said  corporation  to  a  large  amount,  and 
did  withhold  from  the  said  assignee  moneys  and  property  which 
ought  to  have  gone  to  him  to  pay  the  creditors  of  said  corporation; 
and  that  such  acts,  independent  of  the  question  whether  a  domestic 
corporation  can  by  general  assignment  dispose  of  its  entire  prop- 
erty (see  People  v.  Ballard,  134  N.  Y.  269,  32  N.  E.  54;  Vanderpoel 
V.  Gorman,  140  N.  Y.  563,  35  N.  E.  932;  Sibell  v.  Remsen,  33  N.  Y. 
95;  Compton  v.  Mellis  [City  Ct.  N.  Y.]  19  N.  Y.  Supp.  691),  consti- 
tute a  fraud  upon  judgment  creditors,  and  render  the  assignment,  as 
to  them,  void.  See  Shultz  v.  Hoagland,  85  N.  Y.  464;  White  v.  Benja- 
min, 3  Misc.  Rep.  490,  23  N.  Y.  Supp.  981.  I  therefore  direct  that  judg- 
ment be  entered  as  aforesaid,  with  costs.  The  plaintiff  will  be  allowed 
to  conform  the  complaint  to  the  facts  proved.  Oode,  §  723.  The  facts 
developed  were  proved  by  persons  connected  with  the  corporation, 
and  the  proof  in  no  manner  misled  the  defendants  to  their  prejudice, 
nor  could  it  have  surprised  them.  The  form  of  the  judgment  to  be 
settled  on  notice. 
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(1  N.  Y.  Ann.  Cas.  102.) 

HOPPER  V.  EUSLER  et  al. 

(Superior  Court  of  New  York  City,  Special  Term.    October,  1894.) 

Set-Ofp— Judgments— Attorney's  Lien. 

Where  defendant  is  insolvent,  a  judgment  for  costs,  recovered  by  him  on 
an  appeal,  though  It  has  been  assigned,  through  his  attorney,  to  a  third 
person,  will  be  set  off  against  the  judgment  subsequently  reovered  by 
plaintiff  against  defendant. 

Action  by  one  Hopper  against  Ersler  and  others.  Judgment  for 
costs  for  defendant  on  appeal  to  the  general  term.  Thereafter  plain- 
tiff recovered  judgment,  and  moved  to  set  off  a  judgment  for  costs 
against  the  second  judgment.  The  judgment  for  costs  had  in  the 
meantime  been  signed.     Motion  granted. 

Carpenter  &  Hassett,  for  the  motion. 
Joseph  Kearney,  opposed. 

McADAM,  J.  The  action  was  commenced  in  this  court  prior  to 
November,  1892,  and  on  April  12,  1893,  the  defendants  recovered 
judgment  therein  against  the  plaintiff  for  J90.80,  costs  of  an  appeal 
to  the  general  term.  22  N.  Y.  Supp.  1050.  The  action  thereafter 
proceeded,  and  the  plaintiff,  on  August  28,  1894,  recovered  a  judg- 
ment against  the  defendants  for  |1,681.46,  which  he  has  been  unable 
to  collect.  The  present  motion  is  by  the  plaintiff  to  set  off  the  first 
judgment  (as  far  as  applicable)  against  the  second.  Objection  is 
made  that  the  first  judgment  was  tor  costs  only,  and  was  equitably 
the  property  of  the  attorney;  that  it  was  assigned  to  him  by  his 
clients;  and  that  he  in  turn  transferred  it  to  one  Foss,  who  has  made 
an  affidavit  claiming  to  own  the  judgment.  Set-off  is  of  equitable 
origin,  and  depends  upon  the  equitable  control  which  every  court 
may  exercise  over  its  own  suitors  and  j)rocess.  Where  the  judg- 
ments were  in  different  actions,  the  fact  that  one  had  been  assign^ 
before  the  application  for  set-off  was  made  was  generally  regarded 
as  a  complete  answer  to  the  application.  See  cases  cited  in  3  Wait, 
Law  &  Prac.  745.  But  where,  as  in  this  case,  both  judgments  were 
recovered  in  the  same  action,  the  rule  is  that  the  equities  of  the 
parties  are  superior  to  the  lien  of  the  attorney  or  the  rights  of 
assignees.  Hoyt  v.  Godfrey,  11  Daly,  278;  Smith  v.  Chenoweth,  14 
Daly,  166;  Davidson  v.  Alfaro,  80  N.  Y.  660;  Warden  v.  Frost,  35 
Hun,  141;  Hayes  v.  Carr,  44  Hun,  372.  Besides,  the  defendants  are 
insolvent,  and  every  principle  of  equity  requires  the  set-off  claimed. 
The  assignment  held  by  Foss  was  subject  to  this  prior  equitable 
lijrht,  and  does  not  defeat  it.  Motion  to  set  off  granted,  without 
costs. 
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PKOPLJS  ex  rel.  CONNOLLY  v.  MURRAY  et  al.i 
(Superior  Court  of  New  York  City,  Special  Term.    April  13,  1895.) 

1.  Liquor  Lick xse— Grounds  for  DaNiAii — Discretion  of  Board. 

The  board  of  excise  refmed  to  grant  a  liquor  license  on  the  grounds  (1) 
that  considering  the  rights  of  the  property  owners  and  residents  of  the 
neighborhood,  and  the  numl>er  of  licensed  premises  in  the  vicinity  for 
which  license  Is  sought,  the  board  was  satisfied  that  there  was  no  im- 
mediate public  necessity  or  convenience  to  be  served  in  granting  such  a 
license  at  the  time;  (2)  that  the  existing  number  of  licenses  to  drink  liquors 
,  oiii  the  premises  was  sufficient  to  meet  all  the  requirements  of  the  Inhab- 
itants, and  that  in  the  Judgment  of  the  board  the  public  interests  would 
not  be  served  by  increasing  the  number  of  such  licenses;  (3)  that  prior  ap- 
plications had  been  r^ected  on  protests  made  against  the  granting  of  a 
license  at  the  place  applied  for.  Held,  that  the  refusal  to  grant  said  license 
was  not  an  arbitrary  act,  and  that  the  discretion  vested  in  the  board  was 
not  abused. 

2.  Bame—Surrbxder  of  Outstanding  License. 

The  fact  that  an  applicant  Is  about  to  purchase  and  surrender  an  out- 
standing license  for  another  place  does  not  deprive  the  board  of  its  discre- 
tion to  determine  whether  a  license  for  the  place  applied  for  ought  to  be 
granted. 

Oertiorapi  by  the  people  on  the  relation  of  Connolly  against  Mur- 
ray and  others,  constituting  the  board  of  excise,  to  compel  said 
board  to  grant  a  liquor  license.     Quashed. 

G.  M.  Curtis  and  Thos.  W.  Pittman,  for  petitioner. 
A.  R  Page,  for  defendants. 

GILDERSLEEVE,  J.  The  relator  applied  to  the  board  of  excise 
f6r  a  license  to  sell  strong  and  spirituous  liquors,  also  wines  and  beer, 
to  be  drunk  on  and  off  the  premises  No.  335  Amsterdam  avenue, 
being  the  southeast  corner  of  that  avenue  and  Seventy-Sixth  street. 
The  board  denied  the  application  for  the  following  reasons :  (1)  That 
considering  the  rights  and  interests  of  the  property  owners  and  resi- 
dents of  the  neighborhood,  as  well  as  the  number  of  existing  licensed 
places  in  the  vicinity  of  the  place  for  which  the  license  is  sought, 
the  board  of  excise  is  satisfied  that  there  is  no  immediate  public 
necessity  or  convenience  to  be  served  in  granting  such  a  license  at 
this  time.  (2)  That  in  the  judgment  of  the  board  the  public  inter- 
ests will  not  be  served  by  increasing  the  number  of  saloon  liquor 
licenses  for  the  sale  of  liquors  to  be  drunk  on  the  licensed  prem- 
ises, the  number  of  such  class  now  in  existence  being  in  excess  of 
6,500,  mo«t  of  which  are  in  active  business  operation.  This  number, 
in  the  opinion  of  the  board,  is  suflBcient  to  meet  all  the  requirements 
of  the  inhabitants  of  the  city  at  the  present  time.  (3)  That  the  re- 
lator applied  for  a  liquor  license  on  March  4,  1895,  and  that  the  rea- 
sons above  given  were  considered  by  the  board  as  sufficient,  from 
the  fact  that  several  prior  applications  had  been  rejected  for  the 
same  premises,  on  protests  made  against  the  granting  of  a  license 
at  said  place  applied  for.  And  the  board  enumerates  in  its  return 
these  diiTerent  applications.  It  appears,  therefore,  by  the  return, 
that  the  commissioners  exercised  the  discretion  vested  in  thejn  by  , 

1  Order  affirmed.    See  38  N.  Y.  Supp.  114a  u,g,t,zeaDyL,OOgle 

v.38N.Y.8.no.2— 12 


178  38  NEW  TOEK  SUPPLBMBNT.  (SuiT.  C5L 

law;  and,  that  discretion  not  having  been  abused,  the  refusal  to 
grant  a  license  to  the  relator  is  not  arbitrary  or  capricious,  under 
the  act.  See  People  v.  Dalton,  7  Misc.  Rep.  558,  28  N.  Y.  Supp.  491; 
In  re  Excise  License,  38  N.  Y.  Supp.  425;  Board  v.  Barrie,  34  N.  Y. 
657;  People  v.  Wright,  3  Hun,  306;  People  v.  Perry,  13  Barb.  206; 
and  kindred  cases. 

The  fact  that  the  relator  is  about  to  purchase  and  surrender  to 
the  board  an  outstanding  license  for  another  place  does  not  deprive 
the  board  of  its  discretion  to  determine  whether,  in  view  of  all  the 
surroundings,  the  license  for  this  particular  place  ought  to  be 
granted. 

Application  denied,  and  writ  of  certiorari  dismissed. 


(15  Misc.  Rep.  416.) 

In  re  ARKENBURGH  et  al. 

(Surrogate*8  Court,  Rockland  County.    January,  1896.) 

Contempt— Refusal  of  Executor  to  Obey  Surrogate's  Decree. 

An  executor  Is  not  guilty  of  contempt  in  refusing  to  obey  a  decree  di- 
recting him  to  pay  over  money  within  four  days  after  service  of  copy  of 
the  decree,  where  he  is  advised  by  contestants  of  the  account  that  an  ap- 
peal will  be  taken  from  such  decree. 

Judicial  settlement  of  the  accounts  of  Eliza  J.  Arkenburgh  as 
executrix,  and  another  as  executor,  of  the  estate  of  Robert  H.  Arken- 
burgh, deceased.  The  executor  moves  to  punish  the  executrix  for 
contempt  in  refusing  to  comply  with  the  decree  of  the  surrogate  di- 
recting payment  of  various  amounts  for  costs  and  on  account  of 
legacies.     Motion  denied. 

Robt.  F.  Little,  for  executor. 
Charles  E.  Souther,  for  executrix, 

TOMPKINS,  S.  The  decree  settling  the  account  of  the  executor 
and  executrix  was  made  on  the  30th  day  of  December,  1895,  after  a 
prolonged  contest,  and  many  delays  in  efforts  to  settle  the  decree 
after  the  decision  was  filed.  Two  accounts  were  filed,^-one  by  the 
executor,  and  one  by  the  executrix.  Numerous  objections  were 
filed  by  legatees  to  items  of  the  executor's  account.  The  decree 
directs  payment  of  various  amounts  for  costs,  and  on  account  of 
legacies.  An  order  was  made,  during  the  contest  over  the  account, 
requiring  all  moneys  to  be  deposited  in  the  Fanners'  Loan  &  Trust 
Company,  in  the  name  of  the  estate,  to  be  drawn  only  on  orders  or 
checks  signed  by  both  the  executor  and  executrix.  A  certified  copy 
of  the  decree  was  served  upon  the  attorney  for  the  executrix  on  the 
2d  day  of  January,  189(5,  and  on  the  same  day  a  like  copy  was  per- 
sonally served  upon  the  executrix.  The  executor,  on  the  3d  of 
January,  requested  the  executrix  to  sign  certain  checks  with  which 
to  pay  certain  amounts  ordered  to  be  paid  by  the  decree.  This  the 
executrix  refused  to  do.  In  brief,  she  refused  to  make  or  partici- 
pate in  any  of  the  payments  directed  by  the  decree.  On  the  6th  day 
of  January,  1896,  the  executor  procured  an  order  directiijg  the  £xec- 
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utrix  to  show  cause  on  the  9th  day  of  January,  1896,  why  she  should 
not  unite  with  the  executor  in  making  payments  required  to  be  made 
by  the  decree,  and  why  she  should  not  comply  with  the  decree,  and 
why  she  should  not  be  punished  for  her  alleged  contempt,  etc.  The 
executrix,  for  answer  to  the  motion,  says  that  she  has  been  informed 
that  certain  of  the  legatees,  who  were  contestants  on  the  accounting, 
intend  to  appeal  from  the  decision  of  the  surrogate,  and  from  the 
decree.  In  fact,  the  executrix  alleges  that  she  has  been  informed 
by  counsel  for  some  or  one  of  the  contestants  that  an  appeal  would 
be  taken  and  perfected  within  the  statutory  time.  I  tliink  this  is  a 
sufficient  answer  to  the  motion.  An  executor  should  not  be  com- 
pelled to  comply  with  the  directions  of  a  decree,  where  he  is  prompt- 
ly advised  that  an  appeal  is  to  be  taken,  until  at  least  a  reasonable 
time  is  allowed  within  which  to  take  and  perfect  such  an  appeal. 
Here  only  three  or  four  days  elapsed  between  the  service  df  the  copy 
of  the  decree  and  the  making  of  this  motion.  If  an  executor  is 
satisfied,  and  satisfies  the  court,  that  an  appeal  will  be  taken  which 
may  result  in  a  reversal  of  the  decision  of  the  surrogate,  or  some  part 
of  it,  and  necessitate  a  modification  of  the  decree,  he  should  not  be 
punished  for  contempt  for  failing  to  comply  therewith  until  the  time 
to  appeal  expires.  Of  course,  the  surrogate  can  compel  compliance, 
but  should  not  punish  for  contempt  unless  there  is  evidence  of  bad 
faith  or  a  willful  refusal.  It  might  very  easily  and  naturally  occur 
that  on  a  modification  of  the  decree,  if  payments  were  now  made 
under  it,  there  might  not  be  assets  enough  to  comply  with  the  de- 
cision of  the  appellate  court.  The  executrix  should  not  be  forced 
into  such  a  position,  where  she  would  be  likely  to  suffer  a  personal 
loss,  by  an  order  of  the  court  at  this  time.  There  has  been  no 
willful  refusal  on  the  part  of  the  executrix  to  comply  with  the 
executor^s  request;  hence  she  should  not  be  punished.  Nor  should 
she  be  compelled  to  pay  out  moneys  under  the  decree  while  she  is 
satisfied  that  a  timely  appeal,  in  good  faith,  is  to  be  taken. 
Motion  denied,  with  |10  costs  against  the  executor. 


(15  Misc.  Rep.  50G.) 

In  re  OOSTERHOUDTS  ESTATE. 

(Surrogate's  Court.  Cattaraugus  County.    January,  1896.) 

1.  Executors— Liability. 

An  executor  is  personally  liable  for  personalty  which  he  transfers  to 
legatees,  leaving  claims  against  the  estate  unprovided  for. 

a.  Bamk— Interest. 

Executors  who  transfer  personalty  to  legatees,  leaving  claims  against  the 
estate  unprovided  for,  will  not  be  charged  interest  on  the  value  thereof, 
they  having  borrowed  money  with  which  to  pay  debts,  and  not  being  en- 
titled to  credit  for  Interest  paid  thereon,  for  the  reason  that,  but  for  the 
transfer  to  the  legatees  they  would  not  have  been  obliged  to  negotiate  the 
loan. 

8.  Same— Paying  Outlawed  Claims. 

An  executor  who  pays  a  claim  barred  by  the  statute  cannot  have  credit 
therefor. 
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4  Notes— Indorsement. 

Where  a  person  living  in  New  York  there  indorses  and  gets  discounted  a 
note  payable  in  Ohio,  the  contract  of  indorsement  is  a  New  York  contract, 
and  an  action  thereon  is  governed  by  its  statute  of  limitations. 
5.  Estoppel — Silence. 

A  legatee  is  not  estopped  to  make  claim  against  the  executors  who  pay  a 
claim  barred  by  the  statute  because,  when  they  propose,  in  her  presence 
and  that  of  other  legatees,  to  pay  such  claim,  she  makes  no  response. 
C  Same— Who  Bound  Thereby. 

Though  legatees  are  estopped  by  their  acts  to  make  a  claim  against  ex- 
ecutors for  paying  an  outlawed  claim,  this  does  not  prevent  creditors  of 
the  estate  making  claim  because  of  such  payment. 

Proceeding  for  settlement  of  the  accounts  of  the  surviving  ex- 
ecutors of  Samuel  Oosterhoudt,  deceased. 

James  l^*  Waring,  for  executors. 
O.  S.  Vreeland,  for  contestant. 

DAVIE,  S.  Samuel  Oosterhoudt  died  at  the  town  of  Olean  No- 
vember 12,  1884,  leaving,  him  surviving,  his  widow,  Marv  H.  Ooster- 
houdt, a  son,  Samuel  F.,  and  two  daughters,  Eva  E.  Smith"  and  Mary 
A.  Allen.  His  will,  bearing  date  November  3,  1884,  was  admitted 
to  probate  on  the  26th  of  the  same  month.  The  widow  and  the 
son  and  John  B.  Smith,  the  husband  of  one  of  the  daughters,  were 
named  executors,  and  each  duly  qualified.  The  widow  died  June 
10,  1890,  without  having  participated  to  any  great  extent  in  the 
management  of  the  estate.  The  testator  devised  certain  real  es- 
tate to  his  widow  absolutely,  and  bequeathed  to  her  the  income 
of  his  bank  stock  during  life.  He  de\i8ed  to  each  of  his  children 
and  to  a  granddaughter  certain  real  estate,  and  bequeathed  to 
the  son  and  to  each  of  his  two  minor  grandsons  20  shares  of  his 
bank  stock  after  the  death  of  the  widow.  The  balance  of  his  es- 
tate he  devised  and  bequeathed  to  his  three  children,  share  and 
share  alike.  Shortly  after  the  probate  of  the  will,  the  legatees, 
by  mutual  agreement,  took  possession  of  the  various  parcels  of 
real  estate  devised  to  them  respectively.  There  were  certain  lia- 
bilities existing  against  the  testator  at  the  time  of  his  death, 
some  of  which  were  absolute,  and  others,  by  way  of  indorsements, 
contingent.  In  the  account  filed,  the  executors  charge  themselves 
with  total  receipts  to  the  amount  of  |18,493.17.  They  credit  them- 
selves with  having  expended  in  the  administration  of  said  estate 
131,930.14.  They  report  outstanding  demands  against  the  estate 
exceeding  f  15,000. 

The  testator  was  the  owner  of  60  shares  of  the  capital  stock 
of  the  First  National  Bank  of  Olean,  of  the  par  value  of  flOO  per 
share,  but  actually  worth  much  more.  No  certificates  for  such 
stock  had  been  executed  or  delivered  to  the  testator,  but  his  name 
was  entered  on  the  books  of  the  bank  as  the  owner  of  and  enti- 
tled to  such  shares.  Dividends  were  declared  by  the  bank  upon 
such  stock  from  time  to  time,  usually  semiannually,  and  paid  to 
the  widow  to  the  time  of  her  death.  On  the  23d  day  of  Septem- 
ber, 1890,  the  officers  of  the  bank,  by  direction  of  the  surviving 
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executors,  executed  certificates  for  such  stock  directly  to  the  leg- 
atees, that  is,  for  20  shares  to  the  son  and  to  each  of  the  two 
grandsons.  On  October  9th  following,  Samuel  F.  Oosterhoudt  sold 
his  stock  to  one  Dusenbury  for  f 4,200,  and  on  April  23,  1893,  the 
20  shares  of  stock  issued  to  the  grandson  S.  E.  Smith  were  trans- 
ferred by  his  general  guardian  to  Dusenbury  for  J4,160.  The 
only  reference  made  by  the  executors  to  this  stock  in  their  ac- 
count is  that  it  was  specifically  bequeathed,  and  had  been  turned 
over  by  them  to  the  legatees.  All  the  other  assets  were  disposed 
of  by  the  executors,  as  well  as  the  land  not  specifically  devised, 
the  legatees  all  joining  in  the  conveyance,  and  the  proceeds  aris- 
ing from  the  disposition  thereof  expended  by  them  in  the  coui'se 
of  administration.  This  being  the  situation  of  the  estate,  it  is 
claimed  on  behalf  of  the  contestant  that  this  bank  stock  should 
have  been  applied  by  the  executors  in  the  payment  of  debts,  and 
that  they  were  not  authorized  to  transfer  it  to  the  legatees,  al- 
though specifically  bequeathed,  leaving  the  debts  unprovided  for. 
The  rule  is  well  settled  that  the  personal  property  is  the  primary 
fund  for  the  payment  of  debts.  The  order  of  marshaling  assets 
for  the  payment  of  debts  is:  First,  the  general  personal  estate; 
second,  estates  specifically  devised  for  the  payment  of  debts; 
third,  estates  descended;  and,  fourth,  estates  specifically  devised, 
though  charged  generally  with  the  payment  of  debts.  1  Birds- 
eye's  Rev.  St.  1131,  The  testator  is  presumed  to  act  upon  this 
legal  rule  in  making  a  testamentary  disposition  of  his  estate 
until  some  distinct  and  unequivocal  intention  to  the  contrary  is 
shown.  Hoes  v.  Van  Hosen,  1  N.  Y.  120;  In  re  Smith,  19  N.  Y. 
St.  Rep.  898.  There  is  nothing  in  the  express  provisions  of  the 
will  exonerating  the  bank  stock  from  the  operations  of  this  gen- 
eral rule;  nor  does  the  evidence  relating  to  the  extrinsic  circum- 
stances indicate  any  such  intent  on  the  part  of  the  testator.  An 
arbitrary  construction  of  the  terms  of  the  will  so  as  to  exonerate 
the  personal  estate  specifically  bequeathed  from  all  the  burdens 
of  debts  and  expenses  of  administration,  thereby  charging  such 
debts  and  expenses  upon  the  real  estate  specifically  devised,  would 
be  entirely  unsustained  by  authority.  This  is  not  a  debatable  ques- 
tion. It  has  been  distinctly  held  that  personal  property,  although 
specifically  bequeathed,  must  be  applied  to  the  payment  of  debts 
before  land  specifically  devised  can  be  charged  therewith;  and, 
in  consequence,  where  an  executor  first  applied  the  rents  of  the 
real  estate  to  the  paynient  of  debts,  in  such  a  case  it  was  held  to 
be  a  misappropnation  of  the  funds,  for  which  the  executor  was 
held  liable  personally.  Nagle  v.  McCfinniss,  49  How.  193;  Rogers 
V.  Rogers,  3  Wend.  503;  In  re  Smith,  supra;  Hoes  v.  Van  Hoesen, 
1  Barb.  Ch.  379;  Hoes  v.  Van  Hosen,  1  N.  Y.  120;  Dodge  v.  Man- 
ning, 11  Paige,  334.  This  question  has  frequently  claimed  the 
consideration  of  other  courts,  where  it  has  been  distinctly  held 
that  even  a  charge  of  the  testator's  debts  upon  his  lands  generally, 
however  formally  framed,  will  not  exonerate  the  personalty. 
White  V.  White,  2  Vern.  43;  Bridgman  v.  Dove,  3  Atk.  20;  Han- 
cox  V.  Abbey,  11  Ves.  186;   Duke  of  Ancaster  v.  Mayer,  1  Brown^C 
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Ch.  454.  The  executors  having  made  an  unauthorized  and  in>- 
proper  application  of  this  portion  of  the  assets,  they  are  personally 
liable  therefor  as  for  a  devastavit.  Conduct  on  the  part  of  rep- 
resentatives amounting  to  devastavit  is  defined  to  be  "such  a 
mismanagement  of  the  estate  and  effects  of  deceased  in  squander- 
ing and  misapplying  the  assets  contrary  to  the  duty  imposed  on 
them  for  which  executors  and  administrators  shall  answer  out  of 
their  own  pockets  so  far  as  they  have  had  or  might  have  had  as- 
sets of  deceased."  Williams'  Ex'rs  (Eng.  Ed.)  1796;  7  Am.  &  Eng. 
Enc.  Law,  346,  note  1.  Paying  debts  or  legacies  out  of  order, 
making  mispayments,  paying  legacies  before  debts,  applying  the 
assets  in  undue  funeral  expenses,  delivering  property  to  next  of 
kin,  leaving  debts  unpaid,  are  all  adjudged  instances  of  such  mal- 
administration as  constitute  devastavit.  7  Am.  &  Eng.  Enc.  Law, 
346,  note  2;  Cobb  v.  Muzzey,  13  Gray,  58;  Place  v.  Oldham,  10  B.  Mon. 
400;  McNair  v.  Ragland,  1  Dev.  Eq.  516.  The  responsibility  for 
this  misappropriation  rests  upon  both  of  the  accounting  executors. 
Each  participated  in  the  transaction  for  the  disposition  of  the 
bank  stock.  One  of  the  executors  and  a  minor  son  of  each  were 
the  beneficiaries  of  the  transaction.  Moreover,  the  executors  each 
join  in  the  account,  and  that  is  an  admission  of  joint  action  and 
joint  liability.  Glacius  v.  Fogel,  88  N.  Y.  434-443.  Oosterhoudt 
received  J4,200  for  his  stock;  Smith,  as  guardian,  f 4,160;  and  the 
stock  transferred  to  Oosterhoudt's  son  was  worth  |4,200, — ^mak- 
ing a  total  amount  of  |12,560  with  which  the  executors  must  be 
personally  charged. 

It  is  also  claimed  on  the  part  of  the  contestant  that  the  execu- 
tors should  be  charged  with  interest  upon  the  value  of  the  bank 
stock  from  the  time  of  its  misapplication.  The  liability  of  exec- 
utors and  administrators  for  interest  must  depend  largely  upon 
the  particular  facts  of  each  individual  case.  There,  are,  however, 
certain  well-defined  principles  applicable  thereto.  In  Dunscomb 
V.  Dunscomb,  1  Johns.  Ch.  508,  it  is  said:  "Executors  and  other 
trustees  are  chargeable  with  interest  if  they  have  made  use  of 
the  money  themselves,  or  have  been  negligent  either  in  not  paying 
over  the  money  or  in  not  loaning  or  investing  it  so  as  to  render 
it  productive."  This  rule  has  been  frequently  recognized  and  ap- 
plied. Cowing  V.  Howard,  46  Barb.  580;  Duffy  v.  Duncan,  32 
Barb.  593.  They  are  liable  for  interest  on  moneys  of  the  trust 
fund  converted  to  their  own  use.  Schieffelin  v.  Stewart,  1  Johns. 
Ch.  624;  Brown  v.  Rickets,  4  Johns.  Ch.  303;  Manning  v.  Manning's 
Ex'rs,  1  Johns.  Ch.  535;  Mumford  v.  lilurray,  6  Johns.  Ch.  1;  Kell- 
ett  V.  Rathbun,  4  Paige,  102;  De  Peyster  v.  Clarkson,  2  Wend.  78. 
The  law  exacts  fidelity  of  a .  trustee  in  the  management  of  his 
trust.  If  he  is  guilty  of  fraud  or  mismanagement,  or  is  guilty  of 
a  breach  of  trust,  or  has  used  the  trust  funds  for  his  own  purpose, 
he  may  be  compelled  to  pay  interest.  Price  v.  Holman,  135  N. 
Y.  133,  32  N.  E.  124.  Executors  have  been  charged  with  interest 
where,  by  their  wrongful  acts,  as  by  mispayments,  they  have  dis- 
appointed claimants  (Jones  v.  Ward,  10  Yerg.  161);  where,  with- 
out reason,  they   have  recalled  funds  %u1j.^g;||  interest   (Verner  s 
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Estate,  6  Watts,  250);  where  they  unreasonably  refuse  or  neg- 
lect to  account  (Gray  v.  Thompson,  1  Johns.  Oh.  82).  An  appli- 
cation of  the  principles  enunciated  in  the  authorities  cited  to  the 
case  at  bar,  considering  the  transaction  of  the  disposition  of  the 
bank  stock  independent  of  any  other  features  of  the  case,  would 
render  the  executors  liable  for  interest  to  some  extent  upon  the 
value  of  the  stock;  but  the  conclusions  reached,  as  hereinafter  set 
forth,  regarding  the  executors'  credits  in  their  account  for  dis- 
counts paid  by  them  indirectly  reaches  the  same  result.  The  ex- 
ecutors ought  not  to  be  charged  with  interest,  and  their  claim 
for  reimbursement  for  discounts  paid  by  them  also  disallowed. 
This  would  be  subjecting  them  to  a  double  penalty. 

The  accounting  executors  from  time  to  time  made  their  prom- 
issory notes  as  executors,  and  caused  them  to  be  discounted  at 
the  First  National  Bank  of  Olean.  One  of  such  notes,  dated  Feb- 
ruary 8,  1893,  was  for  f3,265;  another,  dated  March  19,  1893,  for 
11,077.63;  another,  dated  March  9th  of  the  same  year,  for  f750; 
another,  dated  April  29th  of  the  same  year,  for  |250;  and  each 
due  in  three  months  from  date.  Such  notes  have  been  renewed 
from  time  to  time,  and  are  still  outstanding,  and  held  by  the  bank. 
The  total  amount  paid  by  the  executors  as  discount  to  this  bank 
was  the  sum  of  f2,246.69.  On  the  11th  day  of  June,  1888,  the  ex- 
ecutors made  their  promissory  note  as  executors  for  the  sum  of 
93,000,  and  procured  the  same  to  be  discounted  at  the  bank  of 
Henry  Hamlin;  and  again,  on  the  14th  day  of  May,  1889,  they 
made  another  note  for  |3,000,  which  they  also  discounted  at  the 
same  bank.  The  executors  renewed  these  notes  from  time  to  time, 
paying  various  sums  upon  the  principal,  until  the  first  note  was 
reduced  to  ?1,400,  and  the  second  to  |1,700.  The  total  amount 
paid  by  the  executors  to  Hamlin  as  discount  upon  these  two  notes 
and  their  various  renewals  was  the  sum  of  |1,082.58.  The  exec- 
utors in  their  account  credit  themselves  and  charge  the  estate 
with  the  discount  so  paid,  amounting  in  all  to  the  sum  of  93,329.27. 
The  contestant  objects  to  the  allowance  of  this  item.  No  question 
is  raised  but  what  the  executors  used  the  proceeds  of  these  various 
notes  in  payment  of  pressing  demands  against  the  estate,  yet  the 
conclusion  already  reached  in  regard  to  the  application  of  the 
bank  stock  made  by  the  executors  necessarily  haa  some  bearing 
upon  this  question.  It  is  evident  that,  if  this  stock  had  been 
properly  applied  by  the  executors  in  extinguishment  of  the  liabili- 
ties of  the  estate,  the  necessity  for  raising  funds  with  which  to 
pay  debts  through  the  instrumentality  of  repeated  discounts  would 
not  have  existed.  The  power  of  executors  and  administrators  to 
borrow  money  for  the  benefit  of  their  estates  is  restricted,  and 
ordinarily  not  justifiable.  The  line  of  conduct  of  such  represent- 
atives is  clearly  defined  by  law.  They  are  required  to  proceed 
with  reasonable  diligence  in  applying  the  personal  estate  in  the 
extinguishment  of  debts.  In  case  of  insuflficiency  of  the  personal 
estate  the  real  estate  should  be  resorted  to  in  the  manner  pre- 
scribed by  statute  relating  to  the  disposition  of  decedents'  real 
estate  for  the  payment  of  debts.    This  the  executors  have  not  done^ 
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They  have  not  only  delivered  the  personal  estate  to  the  legatees, 
regardless  of  debts,  but  have  also  permitted  the  devisees  to  take  pos- 
session of  the  real  estate,  without  taking  any  measures  to  meet  the 
debts  of  the  estate.  This  was,  in  effect,  turning  over  to  the  legatees 
more  than  they  were  entitled  to  receive,  and  then  borrowing  money 
and  paying  heavy  discounts  to  meet,  or  rather  defer,  the  pay- 
ment of  valid  claims.  It  has  been  held  that  executors  are  not 
entitled  to  be  credited  with  interest  paid  to  raise  money  for  ad- 
vances to  beneficiaries  in  excess  of  their  distributive  shares.  Adair 
V.  Brimmer,  74  N.  Y.  539-557.  The  executors  are  not  entitled  to 
be  credited  with  any  part  of  this  discount. 

The  testator,  at  the  time  of  his  death,  and  for  some  years  prior 
thereto,  had  been  a  member  of  the  firm  of  Oosterhoudt  &  Grimes, 
and  as  such  engaged  to  some  extent  in  dealing  in  lumber.  This 
firm  became  the  owner  of  three  promissory  notes  made  by  Hall, 
Anderson  &  Co.,  of  East  Liverpool,  Ohio,  dated  April  23,  1875.  The 
first  was  for  J776,  due  in  90  days;  the  second,  for  f 803.60,  due  in 
6  months;  and  the  third,  for  f  1,219.26,  due  in  9  months  from  date, 
— ^all  payable  to  the  order  of  Oosterhoudt  &  Grimes  at  a  bank  in 
East  Liverpool.  Before  the  maturity  of  either  note  the  firm  of 
Oosterhoudt  &  Grimes  indorsed  each  of  them,  and  procured  them 
to  be  discounted  at  the  First  National  Bank  of  Olean.  These  notes, 
when  due,  were  presented  at  the  bank  in  East  Liverpool  for  pay- 
ment, and  payment  denied,  and  each  note  protested,  and  the  firm 
of  Oosterhoudt  &  Grimes  duly  charged  as  indorsers  thereon.  After 
their  dishonor  these  notes  were  delivered  by  the  cashier  of  the 
First  National  Bank  of  Olean  to  its  attorney,  and  by  him  for- 
warded to  one  Hall,  an  attorney  at  East  Liverpool,  for  collection. 
The  first  note  was  so  delivered  August  31,  1875;  the  second,  Oc- 
tober 30,  1875;  and  the  third,  February  25,  1876.  Two  payments 
were  made  on  the  first  note,  viz.  J450,  December  8,  1875,  and 
1249.30,  January  3,  1876.  Nothing  else  was  paid  on  either  of 
them,  and  the  First  National  Bank  of  Olean  continued  to  hold  the 
notes  down  to  the  death  of  the  testator.  After  his  death,  and 
on  the  29th  day  of  June,  1885,  one  Lawton,  who  was  the  cashier 
of  this  bank,  took  up  these  notes,  and  became  the  owner  of  them, 
paying  the  bank  the  amount  remaining  unpaid  thereon,  to  wit, 
the  sum  of  $2,863;  and  thereafter  the  executors  made  their  own 
note  as  executors,  and  delivered  the  same  to  Lawton  in  place  of 
the  original  Hall,  Anderson  &  Co.'b  notes.  Lawton  held  such  new 
note  for  a  time,  but  subsequently  transferred  it  to  the  Cuba  Na- 
tional Bank.  The  executors  paid  to  Lawton,  for  interest  on  such 
note  accruing  while  he  held  it,  the  sum  of  $331.95.  They  subse- 
quently paid  the  note  to  the  Cuba  National  Bank,  paying  thereon, 
June  16,  1887,  |2,270.20,  and  on  September  15th  of  the  same  year  the 
balance,  $883.40.  The  other  partner.  Grimes,  having  died  intestate, 
an  administrator  of  his  estate  was  appointed,  who  transferred  to 
one  J.  H.  Giimes  such  interest  as  belonged  to  his  estate  in  said 
copartnership  affairs,  and  J.  H.  Grimes  began  an  action  in  supreme 
court  against  the  executors  of  the  Oosterhoudt  will  for  an  ac- 
counting, claiming  a  large  balance.    The  executors  appeared  and 

Digitized  by  VjOOQIC 


Surr.Ct)  IN   KE  OOflTKRHOUDT'a  ESTATE.  .185 

answered,  alleging,  among  other  things,  the  payment  of  the  Hall, 
Anderson  &  Co/s  notes.  The  case  was  tried  before  a  referee,  who 
reported  thereon,  finding  the  facts  substantially  as  herein  set 
forth,  and,  as  matter  of  law,  that  the  payment  by  the  executors 
of  said  notes  was  nnauthorized  and  illegal,  inasmuch  as  the  right 
of  action  existing  thereon  against  the  indorsi.^,  Oosterhoudt  & 
Orimes,  was  barred  by  the  statute,  and  judgment  was  entered 
thereon,  and  affirmed  on  appeal  to  the  general  term.  Grimes  v. 
Osterhoudt  (Sup.)  2  N.  Y.  Supp.  436.  The  executors  credit  them- 
selves in  the  account  filed  with  the  amount  paid  by  them  in  ex- 
tinguishment of  the  Hall,  Anderson  &  Co.'s  notes,  to  which  pay- 
ment the  contestant  objects. 

It  is  entirely  evident  that  the  right  of  action  against  the  testator 
npon  his  indorsement  of  each  of  these  notes  was  fully  barred  by 
the  statute  prior  to  his  decease.  The  evidence  shows  that  Ooster- 
houdt conferred,  from  time  to  time,  with  the  attorney  of  the  bank 
in  regard  to  the  collection  of  these  notes;  but  it  does  not  show, 
directly  or  inferentially,  any  arrangement  or  agreement  suspend- 
ipg  the  running  of  the  statute  as  against  the  cause  of  action  upon 
his  indorsement.  Over  eight  years  elapsed  after  the  testator  be- 
came charged  as  indorser,  and  before  his  death.  During  all  that 
time  the  testator  was  a  resident  of  the  same  town  in  which  the 
bank  was  located*  No  legal  impediment  existed  to  the  bringing 
of  an  action  in  favor  of  the  bank  against  him  at  any  time  during 
the  six  years  next  Immediately  following  the  protest  of  the  notes. 
The  original  notes  having  been  made  and  delivered  in  Ohio,  and 
made  payable  there,  the  laws  of  that  state  would,  of  course,  reg- 
ulate the  liability  of  the  makers;  but  the  discounting  of  the  notes 
at  the  First  National  Bank  of  Olean,  and  the  indorsement  made 
for  that  purpose,  were  transactions  consummated  entirely  with 
reference  to  and  governed  by  the  laws  of  this  state.  The  indorser 
of  a  bill  or  note  is  regarded  as  undertaking  to  pay  at  the  place 
where  his  indorsement  is  made,  and  he  is  bound  by  the  laws  of 
the  place  of  indorsement  even  though  the  note  be  expressly  pay- 
able elsewhere.  2  Daniel,  Neg.  Inst.  §  399.  Upon  indorsement  a 
new  contract  arises  governed  by  the  laws  of  the  place  where  it 
is  made.  2  Am.  &  Eng.  Enc.  Law,  384;  Edmunds,  Bills  &  N. 
262.  In  determining  the  lex  loci  contractus  the  engagements  of 
the  maker  and  indorser  of  a  note  are  to  be  treated  as  independent 
•contracts.  Lee  v.  Selleck,  33  N.  Y.  615;  Van  Staphorst  v.  Pearce, 
4  Mass.  258;  Kllgore  v.  Bulkley,  14  Conn.  362;  Cook  v.  Litch- 
field, 9  N.  Y.  279.  Where  a  party  residing  in  this  state  holds  a 
note  payable  in  another  state,  indorses  it,  and  procures  it  to  be 
discounted  here,  his  contract  is  that,  upon  such  note  being  pre- 
sented where  it  is  payable,  and  there  dishonored,  he  will  pay  it 
here.  Artisans'  Bank  v.  Park  Bank,  41  Barb.  599.  The  First  Na- 
tional Bank  of  Olean  could  have  maintained  an  action  against  the 
testator  upon  his  indorsement  immediately  after  the  protest  of 
these  notes.  The  right  of  action  accrued  at  that  time,  and  was 
barred  by  the  statute  at  the  end  of  six  years. 

This  demand  being  barred,  it  was  the  duty  of  the  executors  toj 
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resist  payment.  An  executor  is  bound  to  set  op  the  bar  of  the 
statute,  and  he  has  no  authority  to  allow  a  claim  so  barred  as 
against  an  estate.  A  debt  so  barred,  so  far  as  the  liabilities  of 
an  executor  is  concerned,  is  to  be  regarded  as  no  debt.  Butler  v. 
Johnson,  111  N.  Y.  204,  18  N.  E.  643.  An  executor  cannot  be  al- 
lowed upon  his  accounting  any  sum  paid  by  him  on  such  a  de- 
mand. Bloodgood  V.  Bruen,  8  N.  Y.  362;  Bucklin  v.  Chapin,  1 
Lans.  443;  Burnett  v.  Noble,  5  Redf.  69.  But  it  is  contended  on 
behalf  of  the  accounting  executors  that  this  demand  was  adjusted 
and  paid  by  consent  of  all  the  heirs,  including  the  contestant.  Mrs. 
Smith  did  undoubtedly  acquiesce  in  such  payment,  but  the  evi- 
dence is  somewhat  conflicting  in  so  far  as  it  relates  to  the  con- 
testant's participation  in  such  arrangement  Mrs.  Smith,  the  wife 
of  the  executor,  testified  as  follows: 

**Q.  After  a  time,  was  there  any  talk  In  the  famUy  about  a  claim  that  Mr. 
Lawton  had  against  the  estate?  A.  Yes,  sir.  Q.  More  than  once?  A.  Tes, 
sir.  Q.  Where  did  It  take  place?  A.  Always  at  my  father^s  house  Id  the  city. 
Q.  How  many  different  conyersatlons  can  you  remember  that  took  place 
when  Mrs.  Allen  was  present?  A.  I  can't  remember.  I  heard  It  talked  so 
much  I  can't  give  any  number  at  all.  It  was  always  talked  so  much  that  we 
were  all  tired  of  It.  Q.  You  may  relate  the  different  conversations  had  In 
respect  to  this  matter?  A.  I  can*t  teU;  only  that  my  mother  always  said  that 
It  was  to  be  paid;  that  my  father's  hoppr  was  to  be  preserved  under  any  cir- 
cumstances. Q.  Was  this  matter  talked  over  there  in  the  family  before  the 
arrangement  was  made  with  Mr.  Lawton  for  the  payment?   A.  Yes,  sir." 

On  her  cross-examination  this  witness  testified  as  follows: 

"Q.  I  don't  understand  you  to  claim  that  Mrs.  AUen  ever  consented  that  this 
Lawton  debt  should  be  paid,  did  you?  A.  I  have  never  heard  the  slightest  ob- 
jection. Q.  You  don't  claim  that  you  ever  heard  Mrs.  Allen  consent  that  this 
Lawton  debt  be  paid  ?    A.  Only  by  silence  giving  consent." 

The  executor  Smith  testified  that  on  one  occasion  the  subject  of 
the  payment  of  this  debt  was  discussed  between  himself  and  wife 
and  Mrs.  Allen,  the  executor  Oosterhoudt  and  the  widow,  and  that 
he  (Smith)  informed  them  that  he  had  seen  Lawton,  and  looked 
the  matter  over,  and  become  convinced  that  the  testator  had  had 
the  money,  and  that  the  widow  said,  if  they  were  convinced  that 
testator  had  had  the  money,  she  wanted  it  paid;  and,  quoting  from 
his  testimony, 

"My  wife  said,  I  think,  that  she  wanted  It  paid,  and  Mr.  Oosterhoudt  (the 
executor)  wanted  it  paid,  and  I  think  Mrs.  Allen  expressed  herself  in  so  many 
words;  but  I  am  not  able  to  say.  Q.  What,  if  anything,  did  Mrs.  Allen  say? 
A.  Mrs.  Allen  said  the  only  objection  she  had  to  paying  it  was  that  old  Lawton 
would  get  it;  that  she  had  always  despised  the  man.  That  Is  all.  In  substance. 
Q.  Was  there  anything  more  said?  A.  We  said  we  were  going  to  pay  It  Q. 
Did  Mrs.  Allen  say  anything  else?  A.  No,  sir.  Q.  Was  it  after  you  had  stated 
that  you  were  going  to  pay  it  that  Mrs.  Allen  made  the  remark  you  have  stated 
she  did  make?    A.  Yes,  sir." 

The  evidence  of  the  other  executor  throws  no  light  on  this  sub- 
ject. The  contestant  gave  her  version  of  the  transaction  as  fol- 
lows: 

"Mr.  Smith  said  that  Lawton  had  been  down  to  the  mlU  again,  bounding 
Frank  about  that  debt.  I  said  I  did  not  think  the  claim  ought  to  be  paid.  I 
gave  my  reasons.  I  said  that  my  father  said  that  he  was  not  to  pay  It,  and  that 
his  children  should  never  pay  it    I  remember  that  my  mother  said  she  did  not 
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Bee  why  Lawton  expected  the  estate  to  pay  It  Pa  had  said  that  he  ought  not 
to  pay  it  At  that  time  Smith  said  that  he  didn't  tliink  we  ought  to  pay  it  ^ 
know  that  I  said,  on  that  occasion,  that  I  objected  to  it  on  the  ground.  Just  as  I 
did  at  first,  that  my  father  said  he  shouldn't  pay  it,  and  that  none  of  his 
children  should  pay  it;  that  it  was  not  his  to  pay.  Q.  Did  Mr.  Smith  ever  say, 
in  your  presence,  that  he  intended  to  pay  it?  A.  No,  sir.  Q.  When  did  you 
first  learn  that  the  claim  had  been  paid?   A.  The  fall  of  1889." 

This  was  substantially  all  the  evidence  bearing  upon  this  prop- 
osition. The  most  that  the  executors  can  claim  from  the  evidence 
presented  on  their  behalf,  if  entirely  uncontradicted,  was  that  when 
the  subject  of  paying  this  claim  was  discussed  in  the  family  the 
contestant  expressed  no  dissent;  that  she  remained  silent.  So  the 
question  presented  is  simply  this:  The  executors  proposed,  in  the 
presence  of  the  contestant,  to  pay  an  outlawed  claim.  The  con- 
testant makes  no  response.  Does  silence,  under  such  circumstan- 
ces, establish  consent  or  acquiescence,  constituting  estoppel?  It 
is  stated,  as  a  rudimentary  principle,  that: 

"When  a  man  has  made  a  declaration  or  representation,  or  caused,  or  in  some 
cases  not  prevented,  a  false  impression,  or  done  some  significant  act,  with 
intent  that  others  should  rely  and  act  thereon,  and  upon  which  others  have 
honestly  relied  and  acted,  he  should  not  be  permitted  to  prove  that  the  repre- 
sentation was  false,  or  the  act  unauthorized  or  ineffectual,  if  injury  would  oc- 
cur to  the  innocent  party  who  had  acted  in  fuU  faith  in  its  truth  or  validity." 
2  Pars.  Cont  793,  c.  4,  §  4. 

If  the  contestant  had  made  any  positive  declaration  of  assent, 
which  had  been  acted  upon  by  the  executors,  she  would  not  now 
be  permitted  to  question  their  authority.  She  would  be  estopped 
under  the  principle  above  enunciated.  But  mere  silence  on  her 
part  cannot  have  that  effect  To  constitute  an  estoppel,  there 
must  have  been  some  act  or  admission  by  the  contestant  incon- 
sistent with  the  claim  she  now  makes,  done  with  the  intention  of 
influencing  the  conduct  of  the  executors,  and  which  she  had  rea- 
son to  believe  would,  in  fact,  have  that  effect.  Silence  will  not 
estop,  except  in  those  cases  where  there  is  not  only  a  right,  but 
a  duty  to  speak.  Rubber  Co.  v.  Rothery,  107  N.  Y.  310,  14  N.  E. 
269;  Viele  v.  Judson,  82  N.  Y.  32;  Diffenbach  v.  Vogeler,  61  Md. 
370.  The  only  reasonable  construction  to  be  given  to  the  entire 
evidence  bearing  on  this  question  is  that  the  contestant  expressed 
a  decided  and  positive  objection  to  the  payment  of  this  claim  when 
the  matter  was  discussed  in  her  presence,  and  that,  so  far  as  she 
was  concerned,  the  executors  were  unauthorized  to  make  the  pay- 
ment. 

But  there  is  another  feature  of  this  case  absolutely  precluding 
the  right  to  allow  this  credit  to  the  executors  upon  this  accounting. 
The  account  filed,  as  already  stated,  concedes  that  there  is  a  large 
amount  of  unpaid  indebtedness  existing  against  the  estate.  This 
accounting  is  an  intermediate  one.  The  creditors  are  not  parties 
to  this  proceeding,  not  having  been  cited.  They  are  interested  in 
the  determination  of  this  question,  which  must  be  disposed  of  in 
the  same  manner  as  if  the  creditors  were  present  and  objecting 
to  the  allowance  of  this  claim.  Whatever  arrangement  may  have 
been  made  between  the  executors  and  the  heirs  with  refereny^M^ 
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the  payment  of  the  Lawton  claim,  the  creditors  are  not  bound 
thereby;  there  being  no  pretense  that  any  of  the  creditors  assented 
thereto.  After  the  death  of  the  testator  and  the  probate  of  the 
will,  the  dividends  declared  upon  the  bank  stock  owned  by  the 
testator  were  paid  to  the  widow  to  the  time  of  her  death.  Seven 
dividends  of  f300  each  were  so  declared  and  paid  to  her.  It  is 
claimed  on  the  part  of  the  contestant  that  the  executors  should 
account  for  and  be  charged  with  such  dividends.  The  representa- 
tive of  the  estate  of  the  widow  was  not  cited  upon  this  account- 
ing; consequently  the  determination  of  this  question  should  be 
postponed  until  the  final  judicial  settlement  of  the  accounts  of 
the  executors. 

The  propositions  to  which  I  have  referred  are  the  principal  ones 
involved  in  this  litigation.  There  are  numerous  other  subjects  of 
controversy  to  which  I  have  not  alluded  in  this  decision,  but  I  have 
endeavored  to  make  my  findings  of  fact  sufficiently  explicit  in  re- 
gard to  each,  that  there  may  be  no  misapprehension  as  to  the  con- 
clusions to  which  I  have  arrived.  A  decree  will  be  entered  in 
conformity  to  my  findings  of  fact  and  conclusions  of  law  herewith 
submitted. 

Ordered  accordingly. 


(15  Misc.  Rep.  598.) 

In   re   FLINT'S   ESTATE.  , 

(Surrogate's  CJourt,  Otsego  County.    February,  1896.) 

Administrator— AccouNTiNO — Who  mat  Petition. 

The  bolder  of  a  claim  for  funeral  expenses,  not  being  entitled  to  sue  the 
executor  or  administrator,  as  such,  therefor,  is  not  within  Code  Civ.  Proc. 
I  2727,  providing  that  a  petition  for  accounting  by  an  administrator  may 
be  presented  by  a  **creditor"  or  a  "person  interested"  In  the  estate  or  fund; 
section  2514,  subd.  3,  defining  "debts"  as  including  every  claim  and  de- 
mand on  which  a  money  judgment  could  be  recovered  in  an  action,  and 
"creditor"  as  every  person  having  such  a  claim  or  demand;  and  subdi- 
vision 11  of  said  section,  defining  the  expression  "person  Interested," 
when  used  In  connection  with  an  estate,  as  any  person  entitled  to  share 
therein,  "as  husband,  wife,    *    *    •    or  otherwise,  except  as  a  creditor." 

Petition  by  William  Drane  to  compel  an  accounting  by  Elisha 
Flint,  as  administrator  of  Frederick  G.  Flint,  deceas^.  Petition 
dismissed. 

S.  W.  Barnum,  for  petitioner. 
C.  M.  Bates,  for  administrator. 

ARNOLD,  S.  Frederick  G.  Flint  died  on  the  1st  day  of  June, 
1894,  intestate.  His  only  heir  at  law  and  next  of  kin  is  his  brother, 
Elisha  Flint.  On  the  death  of  Frederick,  Elisha  engaged  the  pe- 
titioner here,  who  is  an  undertaker,  to  furnish  a  casket  and  render 
the  necessary  services  in  the  burial  of  decedent.  Soon  after  the 
funeral  the  undertaker  duly  presented  his  bill  for  J192  to  Elisha 
Flint  for  the  casket  so  furnished  and  the  services  so  rendered. 
On  the  4th  day  of  October,  1894,  Elisha  Flint  paid  to  the  under- 
taker, on  account  of  the  bill  so  presented,  the  sum  of  J50.    The 

Digitized  by  VjOOQIC 


Burr.  Ct.)  in  re  punt's  estate.  189 

remainder  of  the  bill  is  not  disputed,  but  no  further  payment  has 
been  made.  On  the  4th  day  of  December,  1894,  Elisha  Flint  was 
duly  appointed  administrator  of  the  estate  of  decedent,  duly  quali: 
fled  and  entered  upon  the  discharge  of  his  duties  as  such  adminis- 
trator, and  is  still  acting  as  such.  On  the  6th  day  of  January^ 
1896,  the  petitioner,  William  Drane,  instituted  these  proceedings 
against  the  administrator  for  a  compulsory  accounting  and  for  pay- 
ment of  his  claim.  On  the  return  day  of  the  citation  the  admin- 
istrator appeared  and  filed  objections  to  the  jurisdiction  of  the 
court  to  entertain  the  proceeding.  No  other  proceeding  has  ever 
been  taken  to  collect  the  claim,  and  no  action  has  ever  been  brought 
for  its  collection.  The  administrator  has  sufficient  assets  to  pay 
the  same. 

£very  person  has  the  right  to  a  decent  Christian  burial.  The 
common  law  casts  upon  some  one  the  duty  of  seeing  that  the  de- 
cedent is  accorded  that  right.  In  the  case  at  bar  the  duty  was  cast 
upon  the  brother,  who  is  now  acting  as  administrator  of  the  de- 
cedent's estate.  2  Bl.  Comm.  508;  Beg.  v.  Btewart,  12  Adol.  & 
E.  773;  Bappelyea  v.  Bussell,  1  Daly,  214;  Ferrin  v.  Myrick,  41 
N.  Y.  315.  The  expenses  incurred  in  this  case  were  reasonable 
and  proper.  If  the  administrator  had  paid  them,  as  was  his  duty,, 
he  would  be  allowed  for  the  amount  so  paid  on  his  final  account- 
ing. But  he  neglects  to  pay  the  same,  and  it  becomes  necessary 
to  consider  the  rights  and  remedies  which  the  holder  of  such  a 
claim  has  to  obtain  payment.  It  seems  to  have  long  been  the 
rule  of  common  law  that  necessary  funeral  expenses  should  be 
allowed  prior  to  other  debts  and  charges.    2  Bl.  Comm.  508. 

The  common  practice  is  for  executors  or  administrators  to  pay 
these  expenses  before  any  others.  An  executor  is  authorized  by 
statute  to  pay  funeral  expenses  before  letters  testamentary  are 
granted.  2  Rev.  St.  p.  71,  §  16.  It  is  certainly  the  duty  of  an  ad- 
ministrator or  executor  to  pay  the  funeral  expenses  of  the  decedent 
fr<Mn  his  estate.  Ferrin  v.  Myrick,  41  N.  Y.  315;  Patterson  v.  Pat- 
terson, 59  N.  Y.  582.  The  funeral  expenses  are  a  charge  upon 
the  estate.    Id. 

It  seems  that  in  many  states  an  action  may  be  maintained  against 
an  executor  or  administrator,  as  such,  for  the  funeral  expenses 
of  the  decedent,  and  that  judgment  may  be  rendered  de  bonis 
decedentis.  Hapgood  v.  Houghton,  10  Pick.  154;  Samuel  v.  Estate 
of  Thomas,  51  Wis.  549,  8  N.  W.  361;  Seip  v.  Drach,  14  Pa.  St. 
352;  Campfield  v.  Ely,  13  N.  J.  Law,  150.  But  this  does  not  seem 
to  be  the  modem  English  doctrine  (Comer  v.  Shew,  3  Mees.  & 
W.  350),  nor  the  law  of  this  state.  In  this  state  the  leading  case 
in  point  seems  to  be  Ferrin  v.  Myrick,  41  N.  Y.  315.  In  that  action 
it  appeared  that  gravestones  had  been  furnished  to  mark  the  graves 
of  the  administrator's  intestate.  Suitable  gravestones  are  a  part 
of  the  funeral  expenses.  2  Williams'  Ex'rs  (9th  Ed.)  171;  lifatter 
of  Howard's  Estate,  3  Misc.  Rep.  170,  23  N.  Y.  Supp.  836;  Owens 
V.  Bloomer,  14  Hun,  296.  The  administrator  had  sufficient  assets 
of  the  estate  in  his  hands  to  pay  the  same.  Plaintiff,  who  fur- 
nished the  tombstone,  sued  the  administrator  in  his  representative  j 
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capacity,  and  the  administrator  filed  a  demurrer.    The  court,  after 
carefully  reviewing  the  authorities,  say: 

"The  following  principles  are  settled  by  these  authorities:  (1)  That  for  aU 
causes  of  action  arising  upon  a  contract  made  by  the  testator  in  his  lifetime, 
an  action  can  be  sustained  against  the  executor  as  such,  and  the  Judgment 
would  be  de  bonis  intestatoris.  <2)  That  In  all  causes  of  action  where  the 
same  arises  upon  a  contract  made  after  the  death  of  the  testator,  the  claim  is 
against  the  executor  personally,  not  against  the  estate,  and  the  judgment  must 
be  de  bonis  propriis.  That  these  different  causes  of  action  cannot  be  united 
In  the  same  complaint"    Ferrin  v.  Myrick,  41  N.  Y.  322. 

The  court  further  say,  at  page  325: 

"It  is  certainly  t^ie  duty  of  the  executor  to  pay  the  funeral  expenses  of  the 
deceased  from  his  estate,  and  it  has  been  well  held  that  suitable  gravestones 
are  a  part  of  such  expenses.  2  Williams'  Ex'rs,  871,  and  note;  2  Redf.  WUls, 
224.  The  expenses  do  and  should  fall  upon  the  estate  and  not  upon  the  ex- 
ecutor. But  it  does  not  follow,  as  a  logical  sequence,  that  an  action  at  law  can 
be  maintained  against  the  estate  to  recover  the  amount.  I  have  endeavored 
already  to  show  why  the  action  should  not  be  sustained  against  the  executor 
as  such,  and  why  it  may  be  sustained  against  him  personally.  It  ought  to  be 
added  that.  In  case  of  the  fraud  or  Insolvency  of  the  executor,  an  equitable 
cause  of  action  would  probably  be  thereby  created  against  the  estate,  which 
could  be  enforced  in  behalf  of  the  creditor,  and  which  would  enable  him  to 
maintain  a  claim  against  the  estate  directly." 

This  case  seems  to  have  been  cited  with  approval  in  many  cases 
in  the  court  of  appeals  and  the  lower  courts.  Austin  v.  Munro, 
47  N.  Y.  366;  Casoni  v.  Jerome,  58  N.  Y.  321;  Patterson  v.  Pat- 
terson, 59  N.  Y.  586;  Cardot  v.  Barney,  63  N.  Y.  288;  Wood  v. 
Tunnicliff,  74  N.  Y.  46;  In  re  Knapp,  85  N.  Y.  297;  Wetmore  v. 
Porter,  92  N.  Y.  82;  Barry  v.  Lambert,  98  N.  Y.  309,  516;  Schmitt- 
ler  V.  Simon,  101  N.  Y.  558,  5  N.  E.  452;  Blood  v.  Kane,  130  N. 
Y.  520,  29  N.  E.  994. 

In  the  case  at  bar  the  contract  was  made  with  Elisha  Flint  in* 
dividually,  and  under  the  above  authorities  the  undertaker  would 
be  obliged  to  sue  him  as  an  individual.  He  could  not  maintain 
an  action  against  him  as  administrator  in  the  first  instance.  7 
Am.  &  Eng.  Enc.  Law,  340.  Can  the  undertaker  maintain  this 
special  proceeding? 

Section  2727  of  the  Code  of  Civil  Procedure  provides  that: 

"A  petition  praying  for  the  judicial  settlement  of  an  account,  and  that  the 
executor  or  administrator  be  cited  to  show  cause  why  he  should  not  render 
and  settle  his  account,  may  be  presented  in  a  case  prescribed  in  tlie  last  section 
by  a  creditor  or  a  person  Interested  in  the  estate  or  fund.    ♦    ♦    •" 

Section  2514,  subd.  3,  defines  the  words  "debts"  and  "creditor^ 
as  follows: 

"The  word  'debts'  includes  every  claim  and  demand  upon  which  a  Judgment 
for  a  sum  of  money,  or  directing  the  payment  of  money,  cuuld  be  recovered 
in  an  action;  and  the  word  'creditor'  includes  every  person  having  such  a  claim 
or  demand." 

Subdivision  11  of  said  section  defines  the  expression  "person  in- 
terested" as  follows: 

"The  expression  'person  interested,'  where  it  is  used  in  connection  with  an 
estate  or  a  fund,  includes  every  person  entitled  either  absolutely  or  contin- 
gently to  share  in  the  estate  or  the  proceeds  thereof,  or  in  the  fund,  as  husband, 
wife,  legatee,  next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise,  except 
as  a  creditor.    ♦    •    ♦" 


Digitized  by  VjOOQIC 


Snrr.  Ct)  in  ke  flint's  estate.  191 

The  jurisdiction  of  surrogates'  courts  must  be  exercised  in  the 
cases  and  in  the  manner  prescribed  by  statute.  Section  2472.  It 
seems  that,  under  the  decisions,  and  under  the  definition  above 
quoted,  the  holder  of  a  claim  for  funeral  expenses  is  not  a  "creditor" 
of  the  estate.  These  expenses  are  not  to  be  treated  as  a  "debt" 
against  the  decedent,  but  as  a  charge  upon  the  estate,  the  same  as 
the  necessary  expenses  of  administration.  Patterson  v.  Patter- 
son, 59  N.  Y.  574,  585.  See,  also,  cases  above  cited.  This  rule  is 
universally  recognized  by  the  text  writers.  Crosw.  Ex'rs  &  Adm'rs, 
§  391;  Schouler,  Ex'rs,  §  421;  Woerner,  Adm'n,  §  357;  2  Williams' 
Ex'rs,  §  169.  Although  the  holder  of  a  claim  for  funeral  expenses 
is  not  a  creditor  of  the  estate,  his  claim  is  a  first  charge  upon  the 
assets  of  the  estate,  and  is  payable  with  the  other  expenses  of  ad- 
ministration, before  the  claim  of  any  creditor  of  decedent.  Pat- 
terson V.  Patterson,  59  N.  Y.  574;  Ferrin  v.  Myrick,  41  N.  Y.  315. 
Does  this  make  him  a  "person  interested"  in  the  estate  or  fund, 
within  the  meaning  of  that  expression  as  used  in  the  Ck)de?  If 
it  does  he  is  entitled  to  maintain  this  proceeding. 

To  be  a  "person  interested"  one  must  be  entitled  to  "share"  In 
the  estate  or  the  proceeds  thereof,  or  in  the  fund.  Upon  the  facts 
above  stated,  is  this  petitioner  now  entitled  to  share  with  any  one 
in  the  assets  of  the  estate  or  the  proceeds  thereof?  Is  he  entitled 
to  share  in  the  proceeds  of  this  estate  with  the  surviving  brother 
of  decedent?  Under  the  above  statement  of  law,  it  cannot  be  said 
that  he  is.  He  made  his  contract  with  the  brother  as  an  individ- 
ual. He  has  his  remedy  for  the  collection  of  his  claim. ,  The  law 
says  his  claim  is  against  the  brother  individually.  The  cases  hold 
that,  under  certain  circumstances,  equity  will  step  in  and  help 
him  to  collect  the  claim  out  of  the  estate  of  decedent;  but  no  facts 
are  shown  here  requiring  the  aid  of  equity,  and  this  is  probably 
not  the  tribunal  in  which  the  petitioner  could  obtain  equitable 
relief,  if  he  was  entitled  to  the  same. 

In  the  administration  of  estates,  there  seems  to  be  two  classes 
of  persons  created  by  the  Code  who  may  be  entitled  to  participate 
in  the  distribution  of  the  assets,  namely,  "creditors"  and  "persons 
interested."  The  creditors  of  an  estate  are  entitled  to  be  paid  out 
of  the  proceeds  thereof  before  there  can  be  any  distribution  to  the 
persons  who  are  interested  therein  as  "husband,  wife,  legatee,  next 
of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise."  The  law 
creates  another  class,  whose  claims  are  a  charge  upon  the  estate, 
and  who  are  entitled  to  be  paid  out  of  the  assets  before  either 
"creditors"  or  "persons  interested."  This  class  is  composed  of  per- 
sons holding  claims  against  the  estate  for  expenses  of  administra- 
tion. The  cases  hold  that  the  expenses  of  administration  are  the 
funeral  expenses,  the  expense  of  probating  will  or  of  obtaining 
letters  of  administration,  the  expenses  of  settling  the  estate,  in- 
cluding necessary  attorney  and  counsel  fees.  All  these  charges, 
which  are  necessarily  incurred,  and  which  are  reasonable  in 
amount,  are  to  be  first  paid  by  the  executor  or  administrator  in 
the  due  course  of  administration.    Although  these  charges  are  not 
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created  by  the  contract  of  decedent,  the  law  recognizes  that  they 
are  incurred  for  the  benefit  of  the  estate;  that  there  is,  therefore^ 
an  obligation  on  the  part  of  the  estate  to  pay  the  same,  and  it 
makes  them  a  first  charge  upon  it.    Keener,  Quasi  Cont  341,  344. 

Upon  the  final  judicial  accounting  of  an  executor  or  administra- 
tor, the  common  law  gave  the  probate  courts  the  pow^er  to  allow 
the  executor  or  administrator,  out  of  the  estate,  the  expenses 
which  he  had  necessarily  incurred  in  the  course  of  administration. 
Young  V.  Brush,  28  N.  Y.  6G7,  673.  The  power  was  afterwards 
conferred  by  statute.  See  2  Rev.  St.  p.  93,  §  58.  And  it  is  now 
provided  in  the  Code  that  "in  all  cases  such  allow^ance  must  be 
made  for  their  necessary  expenses  actually  paid  by  them  as  ap- 
pears just  and  reasonable."  Code  Civ.  Proc  §  2730.  But,  so  far 
as  I  can  find,  it  has  always  been  held  by  these  courts  that  persons 
holding  these  claims  cannot  obtain  payment  of  them  by  proceed- 
ings in  a  surrogate's  court.    Hoes  v.  Halsey,  2  Dem.  Sur.  577. 

Counsel  for  petitioner  relies  on  Patterson  v.  Patterson,  59  N. 
Y.  582,  Dalrymple  v.  Arnold,  21  Hun,  110,  Laird  v.  Arnold,  25 
Hun,  4,  and  In  re  Laird,  42  Hun,  136,  to  support  his  contention  that 
the  petitioner  is  a  creditor  of  the  estate  of  decedent,  and  that  he 
is  also  a  "person  interested''  in  the  estate.  Patterson  v.  Patterson 
simply  holds  that  one  who  has  paid  the  funeral  expenses  of  a  de- 
cedent is  entitled  to  set  the  amount  of  such  payment  up  as  a 
counterclaim  in  an  action  brought  against  him  by  the  decedent's 
personal  representative.  This  right  is  recognized  by  all  the  author- 
ities. The  decision  in  the  remaining  cases  seems  to  have  been 
founded  on  chapter  267  of  the  Laws  of  1874,  which  has  been  re- 
pealed by  chapter  245  of  the  Laws  of  1880.  The  provisions  of 
chapter  267  of  the  Laws  of  1874  do  not  seem  to  have  been  re- 
enacted  in  any  of  the  subsequent  statutes.  It  is  now  held  that  the 
holder  of  a  claim  for  funeral  expenses  is  not  entitled  to  maintain 
a  proceeding  for  the  sale  of  real  estate  to  pay  the  same.  In  re 
Corwin's  Estate,  10  Misc.  Rep.  196,  31  N.  Y.  Supp.  426. 

Under  the  law  as  it  now  stands,  the  estate  of  a  person  dying 
intestate  is  to  be  distributed  as  follows:  (1)  All  charges  upon  the 
estate  for  expenses  of  administration  are  to  be  paid.  (2)  The  cred- 
itors of  the  intestate  are  next  to  be  paid.  (3)  The  balance  remain- 
ing after  these  payments  is  to  be  distributed  among  the  "persons 
interested"  in  the  estate  as  "husband,  wife"  etc.,  according  to  their 
respective  interests.  The  petitioner  belongs  to  the  first  class.  It 
follows  that  he  is  not,  within  the  cases  cited,  and  the  definitions 
given  in  the  Code,  a  "creditor"  or  a  "person  interested"  in  the  es- 
tate. He  is,  therefore,  not  entitled  to  institute  these  proceedings, 
and  his  petition  must  be  dismissed. 

Petition  dismissed. 
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(3  App.  Div.  155.) 

PEOPLE  ex  rel.  BYRNE  v.  BRUGMAN  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.     April  14,  1896.) 

1.  Parent  and  Child— Cdstodt  op  Infant—Husband  and  Wife— Survivor. 
Under  Laws  1893,  c.  175,  which  gives  to  husband  and  wife  equal  rights 
in  the  custody  of  their  infant  children,  in  the  event  of  the  death  of  either 
parent  the  sole  right  of  custody  remains  in  the  survivor,  and  cannot  be  af- 
fected by  any  testamentary  disposition  of  the  child  by  the  decedent. 

8.  Deposition— Deceased  Witness. 

The  reading  of  the  testimony  of  a  deceased  witness  given  on  the  trial  of 
an  action  or  hearing  of  a  special  proceeding  is  limited  by  Code  Civ.  Proc. 
f  830,  to  a  new  trial  or  hearing  of  the  same  action  or  proceeding;  and  the 
deposition  of  a  witness  which  was  taken  to  be  used  in  one  action  cannot  be 
read  In  another  after  the  death  of  the  witness. 

Appeal  from  special  term,  Westchester  county. 

Petition  of  Cornelius  Byrne  against  Alfred  E.  Brugman  and  Frank 
Brugman  to  recover  the  custody  of  Arthur  Byrne,  infant  son  of  peti- 
tioner. There  was  an  order  awarding  the  custody  to  plaintiff,  and 
defendants  appeal.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  J  J. 

J.  C.  Julius  Langbein,  for  appellants. 
William  L.  Snyder,  for  respondent. 

BROWN,  P.  J.  The  controversy  between  the  parties  to  this  pro- 
ceeding relates  to  the  custody  of  Arthur  Byrne,  an  infant  of  the  age 
of  about  four  years,  and  a  son  of  the  petitioner.  The  appellants  are 
the  maternal  uncles  of  the  infant,  and  claim  to  be  entitled  to  retain 
custody  of  him,  on  the  ground  (1)  that  they  are  his  testamentary 
guardians,  under  the  last  will  and  testament  of  his  mother,  and  (2) 
Siat  the  petitioner  is  not  a  fit  and  proper  person  to  have  the  custody 
of  his  son.  The  learned  judge  who  heard  the  case  at  special  term 
overruled  both  of  these  claims,  and  we  concur  with  his  conclusions. 

The  appellants  wholly  failed  to  show  anything  in  the  character  of 
the  petitioner,  or  in  reference  to  his  copduct  towards  the  infant  or 
its  mother,  which  would  have  permitted  the  court  to  have  denied  to 
him  the  care  and  custody  of  his  son.  The  appellants  acquired  no 
right  in  reference  to  the  child,  under  its  mother's  will.  The  peti- 
tioner had  the  legal  right  to  have  the  custody  of  his  son,  and  the  at- 
tempt upon  the  part  of  Mrs.  Byrne  to  dispose  of  his  custody  during 
his  minority,  by  her  last  will  and  testament,  created  no  right  what- 
ever in  the  appellants  as  against  the  petitioner.  At  common  law, 
the  father  had  the  legal  right  to  control  his  minor  child,  and  was 
entitled  to  its  custody  absolutely,  to  the  exclusion  of  its  mother. 
This  rule  has  been  modified  by  the  statutes  of  this  state,  and  the 
course  of  legislation  upon  the  subject  appears  in  2  Rev.  St.  p. 
150,  §  1;  Laws  1871,  c.  32;  Laws  1888,  c.  454;  Laws  1893,  c.  175. 
In  the  last  statute  cited,  every  married  woman  is  declared  to  be  the 
joint  guardian  of  her  children  with  her  husband,  with  rights  and  du- 
ties in  regard  to  them  equal  to  her  husband;  anj:l  upon  the  death  of 
either  parent  the  survivor  is  given  the  right,  by  deed  or  will,  (g(4©Qlp 
v.38N.Y.s.no.3 — 13  '^''^^    ^  o 
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pose  of  the  custody  of  such  child  or  children  during  their  minority, 
or  for  any  less  time.  This  statute  is  still  in  force,  and  the  petitioner, 
being  the  surviving  parent,  has  the  sole  right  to  appoint  the  testa- 
mentary guardian  of  the  child,  and  his  right  to  its  custody  is  abso- 
lute, assuming  him  to  be  a  fit  person.  In  re  Schmidt,  77  Hun,  201, 
28  N.  Y.  Supp.  350. 

It  appears  that  the  petitioner  and  his  wife  were  married  in  1890, 
and  in  May,  1892,  Mrs.  Byrne  commenced  an  action  in  the  court  of 
common  pleas  in  the  city  of  New  York  to  obtain  a  separation  from 
her  husband,  on  the  ground  of  cruel  treatment.  The  petitioner  ap- 
peared, and  put  in  an  answer  in  the  action.  The  case,  however,  was 
never  brought  to  trial,  and  was  pending,  undetermined,  in  August, 
1895,  when  Mrs.  Byrne  died.  Prior  to  her  death,  her  deposition  was 
taken  in  the  action  de  bene  esse,  and  was  filed  May  1,  1894.  In  this 
deposition  she  testifies  to  acts  of  cruel  treatment  upon  the  part  of 
her  husband  towards  her.  Upon  the  hearing  of  this  proceeding,  this 
deposition  was  offered  in  evidence  by  the  appellants,  and,  upon  the 
petitioner's  objection,  was  excluded,  to  which  there  was  an  exception. 
Tlie  learned  counsel  for  the  appellants  strenuously  contends  that  this 
ruling  was  erroneous.  We  are  of  the  opinion,  however,  that  the  dep- 
osition was  properly  excluded.  The  question  is  now  controlled  by 
section  830  of  the  Code  of  Civil  Procedure.  This  section  limits  the 
admission  of  the  testimony  of  a  deceased  witness,  given  upon  the 
trial  of  an  action  or  fhe  hearing  of  a  special  proceeding,  to  a  new 
trial  or  hearing  of  the  same  action  or  proceeding  in  which  the  testi- 
mony was  given.  The  ruling  excepted  to  was  therefore  clearly  cor- 
rect, and  the  order  must  be  affirmed,  with  flO  costs  and  disburse- 
ments. 


(3  App.  DIv.  3G1.) 

MERRILL  V.  BISCHOFP  et  al. 

(Supreme  Court,  Appellate  DivlsiOD,  Second  Department.     April  14,  1896.) 

1.  MoRTGAOB—FoRBCLOsu RE— Parties. 

A  mortgagee  who  has  assigned  the  debt  and  mortgage  is  a  proper, 
though  not  a  necessary,  party  to  an  action  by  the  assignee  to  foreclose. 

2.  Same— Costs. 

No  costs  should  be  awarded  the  plaintiff,  on  an  answer  admitting  the  as- 
signment, where  no  relief  is  asked  against  him. 

Appeal  from  special  term,  Kings  county. 

Action  by  Samuel  D.  Merrill,  as  generaf  guardian  of  Irene  0.  Mer- 
rill and  William  J.  Merrill,  against  Heniy  Bischoff,  impleaded  with 
others.  Order  for  judgment  for  plaintiff,  and  defendant  Bischoff  ap- 
peals.    Modified. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Ira  Leo  Bamberger,  for  appellant 
John  Brunnemer,  for  respondent. 

PER  CURIAM.  The  complaint  demanded  no  relief  against  the 
defendant  Henry  Bischoff.     It  stated  facts  showing  that>he  wap  the 
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original  mortgagee,  to  whom  the  bond  and  mortgage  were  deliv- 
ered; that,  subsequently,  he  entered  into  an  agreement  with  the  de- 
fendant Herman  Reiners,  to  whom  the  property  had  been  conveyed, 
whereby  he  extended  the  time  for  the  payment  of  the  moneys  secured 
by  the  mortgage;  and  that,  still  later,  and  on  or  about  the  18th  day 
of  December,  1894,  by  a  deed  of  assignment  bearing  date  on  that 
day,  he  "duly  assigned  said  mortgage,  together  with  said  bond  or  ob- 
ligation, to  this  plaintiff,  and  therein  covenanted  that  the  sum  of 
^,000,  with  interest  thereon  from  November  1,  1894,  was  unpaid 
and  owing  thereon."  There  is  no  other  allegation  in  the  complaint 
in  reference  to  the  appellant. 

By  his  answer,  the  defendant  Henry  Bischoff  admitted  that  he  as- 
signed and  transferred  the  bond  and  mortgage  as  alleged  in  the 
complaint  It  was,  doubtless,  the  object  of  the  plaintiff,  in  making 
him  a  party,  to  procure  this  admission,  either  expressly,  in  the  an- 
swer, or  by  the  failure  of  the  defendant  Bischoff  to  plead  at  all.  For 
this  purpose  he  was  a  proper  party  to  the  action,  although  not  a  nec- 
essary party.  His  admission  of  tiie  allegation  that  he  had  assigned 
and  transferred  the  bond  and  mortgage,  as  alleged  in  the  complaint, 
left  him  without  any  defense  to  the  plaintiff's  cause  of  action;  and 
the  court  at  special  term  was  therefore  right  in  holding  that  the  an- 
swer constituted  no  obstacle  to  the  rendition  of  judgment  in  favor  of 
the  plaintiff.  We  are  of  the  opinion,  however,  that  the  order  should 
not  have  awarded  any  costs  to  the  plaintiff,  inasmuch  as  the  answer 
was  a  benefit,  instead  of  an  injury,  to  him. 

Order  affirmed,  except  the  provision  £^s  to  costs,  which  is  reversed. 
No  costs  of  appeal. 


(3  App.  Div.  213.) 

PALMER  V.  PALMER. 

(Supreme  Court,  AppeUate  Division,  Second  Department     April  14,  1890.) 

Claim  against  Decedent— How  Dktebmined. 

A  personal  claim  by  an  administrator  against  the  estate  of  his  decedent 
cannot  be  determined  on  motion,  in  an  action  for  partition  of  decedent's 
land,  to  direct  a  referee  to  take  proof  thereof,  but  must  be  determined  by 
the  surrogate  in  regular  course  of  administration. 

Appeal  from  special  term,  Kings  county. 

Action  by  Arthur  W.  Palmer,  an  infant,  by  Frederick  A.  Reid,  his 
guardian  ad  litem,  against  Noyes  F.  Palmer,  individually,  and  as  ad- 
ministrator of  the  estate  of  Noyes  G.  Palmer,  deceased.  From  an  or- 
der denying  a  motion  to  modify  an  interlocutory  judgment,  defend- 
ant appeals.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

William  E.  C.  Mayer,  for  appellant. 
Cyrus  V.  Washburn,  for  respondent 

CULLEN,  J.  After  the  trial  of  the  issues  in  this  action,  which 
is  brought  for  a  partition  of  certain  cemetery  lots,  and  the  entry  of 
an  ipterlocutory  judgment  herein,  the  appellant  moved  to  modify  that  , 
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judgment  by  directing  the  referee  to  take  proof  of  the  claims  of  the 
appellant,  as  a  general  creditor  of  the  deceased  ancestor,  through 
whom  all  parties  derived  their  title  to  the  premises  in  suit.  The 
application  was  denied  by  the  special  term.  We  think  this  was  the 
proper  disposition  of  the  application.  More  than  three  years  had 
elapsed  since  letters  of  administration  had  been  granted.  It  is  there- 
fore probable  that,  under  section  2750  of  the  Code,  the  property  had 
become  relieved  from  the  lien  of  the  debts  of  the  deceased  owner. 
The  provisions  of  the  Code  relative  to  a  sale  of  a  decedent's  real  es- 
tate for  the  payment  of  his  debts  have  been  so  entirely  changed 
since  the  time  of  Mead  v.  Jenkins,  95  N.  Y.  31,  that  there  is  little 
or  nothing  in  the  decision  in  that  case  applicable  to  the  present  state 
of  the  statute.  However  that  may  be,  it  is  plain  that  the  amount 
and  existence  of  any  claim  of  the  appellant  against  tlie  estate  of  the 
decedent  should  not  be  determined  in  this  proceeding,  but  estab- 
lished in  the  mode  provided  by  law.  Hogan  v.  Kavanaugh,  138  N.  Y. 
417,  34  N.  E.  292,  was  an  action  to  direct  the  sale  of  real  estate  for 
the  payment  of  legacies  charged  upon  it.  One  of  the  parties  to  the 
action  claimed  a  lien  upon  the  lands,  as  a  general  creditor  of  the  tes- 
tator, alleging  insufficiency  of  personfil  assets.  This  lien  was  al- 
lowed to  the  party.  On  appeal  the  judgment  was  reversed,  the 
court  holding  that  such  claims  against  the  real  estate  of  a  deceased 
person  could  only  be  established  in  the  regular  process  of  adminis- 
tration, before  the  tribunal  provided  by  law  to  administer  upon  the 
estate.  This  rule  applies  with  peculiar  force  to  the  case  of  the  pres- 
ent appellant  He  is  the  administrator  of  the  deceased.  By  the 
statute  his  claim  can  only  be  determined  by  the  surrogate.  He  has 
had  entire  control  of  the  proQeedings  of  administration.  As  to  him 
there  is  no  reason  why,  if  he  has  a  claim  against  the  estate  of  his 
intestate,  that  claim  should  not  have  been  established  before  the  sur- 
rogate, his  accounts  as  administrator  passed,  and,  if  there  was  a  defi- 
ciency of  personal  assets  to  pay  the  charges  against  the  estate,  that 
fact  be  judicially  established  by  the  decree  of  the  surrogate. 

The  order  appealed  from  should  be  affirmed,  with  |10  costs  and  dis- 
bursements.    All  concur. 


(3  App.  Div.  318.) 

WOOD  V.  POWELI.  et  al. 

(Supreme  Court,  AppeUate  Division,  Second  Department     April  14,  1896.) 

1.  Partition  Salb— Rights  of  Life  Tenant— Election  to  Take  Gross  Stm 

IN  Lieu  of  Income. 

In  partition  between  life  tenants,  a  receiver  of  defendant's  property,  ap- 
pointed in  supplementary  proceedings,  and  who  represents  judgments  ag- 
gregating more  than  the  value  of  defendant's  life  estate,  is  entitled  to  file 
a  consent  to  take  a  sum  in  gross  (Code  Civ.  Proc.  §  1569),  in  lieu  of  the  in- 
come from  defendant's  share  in  the  proceeds  of  the  partition  sale. 

2.  Same — Rights  of  Remainder-Man — Receivers. 

Since  a  remainder-man  takes  subject  to  the  right  of  the  life  tenant  to  ac- 
cept a  gross  sum  in  lieu  of  the  income  on  such  tenant's  interests  in  the 
proceeds  of  a  partition  sale  (Code  Civ.  Proc.  §  15G9),  he  cannot  object  to  an 
order  allowing  a  receiver  of  the  property  of  the  life  tenant  to  make  such 
election,  on  the  ground  that  it  would  prejudice  the  estate  in  remainder. 
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8.  Same— When  Election  Made. 

Where  the  failure  of  a  receiver  of  the  property  of  a  life  tenant  to  file  a 
consent  to  accept  a  gross  sum  in  lieu  of  the  Income  of  such  tenant's  interest 
in  the  proceeds  of  a  partition  sale,  at  the  time  of  the  filing  of  the  report  of 
sale  (Code  Cir.  Proc.  §  15C9),  was  due  to  his  belief  that  the  life  tenant  would 
file  snch  consent  at  such  time,  the  court  properly  allowed  the  filing  to  be 
made  subsequently. 

Appeal  from  special  term. 

Action  by  Mary  Eimna  Wood  against  Robert  T.  Powell  and  Robert 
S.  Powell  for  partition.  From  an  order  making  William  Onderdonk, 
receiver  of  the  goods  and  chattels  of  Robert  T.  Powell,  a  defendant 
in  the  action,  and  authorizing  him  to  file  a  consent  to  accept  a  sum 
in  gross  in  lieu  of  the  life  estate  of  said  Powell  in  the  lands  in  suit, 
defendants  Powell  appeal.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

A.  N.  W^eller,  for  appellants. 

Edward  E.  ISprague,  for  respondent  Onderdonk. 

HATCH,  J.  Charles  Powell,  by  his  will,  densed  an  undivided  one- 
third  of  certain  premises  to  his  son  Robert  T.  Powell  for  his  life,  with 
remainder  over  to  his  issue.  Robert  S.  Powell  is  the  only  child  of 
Robert  T.,  and  takes  as  remainder-man  under  the  devise.  The  plain- 
tiff is  the  daughter  of  the  testator,  and  also  took  a  life  estate  in  one- 
third  of  the  premises  under  the  will.  She  brought  this  action  to 
partition  the  lands.  An  interlocutory  decree  was  entered  therein,  by 
virtue  of  which  the  premises  were  sold,  and  the  proceeds,  less  ex- 
penses, were  paid  over  to  the  county  treasurer  of  Queens  county. 
Prior  to  the  commencement  of  the  partition  action,  judgments  were 
recovered  by  Richard  Brower  and  George  Willets  against  the  life 
tenant  Robert  T.  Powell,  and  the  judgment  creditors  were  made  par- 
ties defendant  therein.  While  this  action  was  pending,  proceedings 
supplementary  to  execution  were  instituted  against  the  life  tenant, 
upon  said  judgment,  and  Onderdonk  was  duly  appointed  receiver. 
The  interlocutory  decree  in  the  partition  action  provided  that,  unless 
the  life  tenant  should  file  his  consent  to  accept  a  sum  in  gross,  on 
or  before  the  filing  of  the  report  of  sale,  the  one-third  of  the  net  pro- 
ceeds of  the  sale  should  be  paid  into  court  to  be  invested,  and  that,  in 
case  such  consent  be  filed,  the  value  of  the  life  estate  be  ascertained 
and  paid  into  court  as  a  separate  fund,  subject  to  its  further  order. 
The  life  tenant  failed  to  file  his  consent  to  receive  a  gross  sum,  and, 
the  pit)ceeds  of  the  sale  having  been  paid  over  to  the  county  treas- 
urer, the  receiver  applied  to  the  court  to  be  admitted  as  a  party  to 
the  action,  and  for  leave  to  file  his  consent  as  receiver,  and,  as  the 
person  upon  whom  the  life  estate  had  descended,  to  receive  a  gross 
sum  in  lieu  of  the  income.  The  application  was  granted,  and  from 
the  order  entered  thereon  the  life  tenant  and  the  remainder-man 
bring  this  appeal. 

The  judgments  which  the  receiver  represents  more  than  equal  the 
value  of  the  life  estate.  Consequently,  with  the  disposition  of  this 
appeal  the  life  tenant  has  little  concern.     By  virtue  gf.^hi|i^appoint-  [g 
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ment,  the  receiver  became  vested  with  all  the  right,  title,  and  inter- 
est of  the  life  tenant  in  the  estate  (Powell  v.  Waldron,  89  N.  Y.  328; 
O'Connor  v.  Bank,  54  Hun,  272,  7  N.  Y.  Supp.  380),  and  became,  by 
his  appointment,  literally,  a  tenant  pur  autre  vie  (2  Bl.  Conmi.  123); 
and  whether  he  be  permitted  to  take  a  gross  sum,  or  is  to  be  remit- 
ted to  the  income  to  be  derived  by  investment,  the  life  tenant  is  not 
prejudiced,  for  in  either  event  his  life  estate  is  gone  beyond  recall. 
He  is  therefore  without  substantial  interest  upon  this  appeal. 

By  section  1569,  Code  Civ.  Proc,  it  is  provided  that,  where  the  es- 
tate of  a  life  tenant  is  converted  into  money,  he  becomes  entitled  to 
receive  from  the  proceeds  a  gross  sum,  to  be  fixed  according  to  the 
principles  of  law  applicable  to  annuities,  in  satisfaction  of  such  in- 
terest. In  order  to  accomplish  this  result  the  life  tenant  is  required 
to  file  a  consent  in  writing  to  receive  such  gross  sum,  which  con- 
sent must  be  acknowledged  and  certified  in  like  manner  as  a  deed 
to  be  recorded,  at  the  time  of  or  before  the  filing  of  the  report  of 
sale.  If  such  consent  is  not  filed  then,  the  proceeds  of  the  sale 
must  be  invested  for  the  benefit  of  the  life  tenant.  In  the  present 
case  the  life  tenant  made  and  filed  no  consent  to  accept  a  gross  sum, 
and  it  is  now  claimed  that  the  court  is  without  power  to  allow  the 
receiver  to  file  a  consent  to  take  a  sum  in  gross,  for  the  reason  that 
it  is  a  personal  right,  resting  in  the  life  tenant,  and  does  not  pass  to 
the  receiver,  and,  further,  that  it  is  in  derogation  of  the  property 
rights  of  the  remainder-man. 

As  to  the  first  claim,  it  is  not  contended  but  that  the  whole  in- 
terest in  the  life  estate  passed  to  and  vested  in  the  receiver.  He  be- 
came, in  fact  and  in  law,  the  life  tenant,  and  we  think  he  succeeded 
to  all  the  rights  and  privileges  which  the  life  tenant  possessed  in  the 
property,  and  could  exercise  any  right  with  respect  thereto  which  the 
life  tenant  might  have  exercised.  We  are  unable  to  see  that  the 
remainder-man  is  prejudiced  by  this  ruling.  He  takes  the  estate  un- 
der the  devise,  subject  to  this  contingency  of  election.  Consequently, 
in  no  legal  sense  is  he  deprived  of  any  property  or  right.  The  re- 
ceiver has  added  no  burden  to  the  remainder-man's  estate,  nor  sub- 
jected it  to  any  other  or  greater  or  different  charge  than  it  was  sub- 
ject to  in  the  hands  of  the  life  tenant.  When  the  gross  sum  is  taken, 
the  estate  of  the  remainder-man  is  left  to  accumulate  during  the  ex- 
istence of  the  life  tenancy.  At  the  expiration  of  that  period,  in  the 
eye  of  the  law,  the  estate  will  then  equal  in  value  what  it  was  when 
the  gross  sum  was  carved  therefrom.  At  common  law  the  right  of 
succession  to  a  life  estate  was  recognized,  and  the  successor  in  inter- 
est took  the  entire  estate  and  rights  of  the  life  tenant.  The  Code 
provision  has  not  changed  any  property  right  in  this  regard.  It  has 
provided  a  remedy  to  meet  existing  conditions,  and  simplified  meth- 
ods of  determining  property  rights  under  such  circumstances.  There 
is  no  difference  in  principle,  that  we  can  discover,  between  reaching 
the  life  estate,  which  obtained  in  this  proceeding,  and  proceeding  by 
forms  of  law  to  reach  the  dower  interest  of  a  widow,  w^hich  author- 
ity has  sustained.  Payne  v.  Becker,  87  N.  Y.  153.  We  readily  con- 
cur in  the  suggestion  that  there  may  be  circumstances  where  the 
court  would  not  permit  a  creditor,  who  had  succeeded  ito  the  liife  in- 
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terest,  to  take  a  gross  sum  from  the  proceeds  of  the  estate,  or  permit 
the  life  tenant  to  do  so.  Such  case  would  be  presented  where  its 
allowance  would  defeat  the  intent  of  the  testator,  or  where  it  ap- 
peared that  the  life  tenant  could  only  survive  for  a  short  period,  and 
it  would  be  manifestly  unjust  to  the  remainder-man.  It  is  suflBcient, 
now,  to  say  that  we  are  presented  with  no  such  case. 

As  to  the  claim  that  the  right  of  election  must  be  made  when  the 
report  is  filed,  we  are  of  opinion  that  it  was  clearly  within  the  power 
of  the  court  to  grant  relief  therefrom.  Code  Civ.  Proc.  §  783.  There 
was  evidence  from  which  the  court  could  find  that  the  receiver  was 
led  to  believe  that  the  life  tenant  would  file  the  necessary  consent 
at  the  proper  time,  and  that  he  omitted  to  take  affirmative  steps  to 
produce  this  result  on  account  thereof.  Consequently,  a  case  was 
made  in  which  it  was  proper  for  the  court  to  grant  relief. 

It  follows  that  the  order  appealed  from  should  be  aflBrmed,  with 
f  10  costs  and  disbursements.     All  concur. 


(3  App.  Div.  2CG.) 

CULLIFORD  V.  WALSER  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.      April  7,  1S96.) 

1.  Bail— Release. 

Bail,  undertaking  to  pay  the  jndj^ment  recovered  against  their  principal 
or  render  his  body  amenable  to  process,  arc  not  discharged  from  liability  be- 
cause a  surety  on  a  subsequent  appeal  bond  paid  the  Judgment  to  relieve 
himself  from  liability  and  with  no  intent  to  discharge  the  bail.  35  N.  Y. 
Supp.  475,  affirmed. 

2.  Same— Subrogation. 

On  payment  by  the  surety  on  the  appeal  bond,  he  became  subrogated  to 
any  rights  of  plaintiff  against  the  bail. 

8.  Same. 

Payment  by  the  surety,  in  such  a  case,  of  a  portion  of  the  Judgment,  the 
costs  on  appeal  bein^  still  unpaid,  under  agreement  that  the  plaintiff  shall 
prosecute  the  actions  against  the  bail  for  the  Joint  benefit  of  the  surety  and 
herself,  does  not  prevent  the  further  prosecution  of  the  action  against  the 
bail  by  plaintiff  in  her  own  name,  under  Code  Civ.  Proc.  §  449,  though  in 
fact  she  will  not  receive  any  of  the  amount  recovered  from  the  bail.  35 
N.  y.  Supp.  475,  afarmed. 

Appeal  from  circuit  court,  Rockland  county. 

Action  by  Elizabeth  A.  Culliford  against  Theodore  C.  Walser  and 
another.  Prom  a  judgment  for  plaintiff,  on  trial  without  a  jury  (35 
N.  Y.  Supp.  475),  defendants  appeal.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

John  A.  Grow,  for  appellants. 
F.  Spiegelberg,  for  respondent. 

HATCH,  J.  Plaintiff  instituted  an  action  against  one  Montgom- 
ery Gadd,  and  procured  to  be  issued  therein  an  order  of  arrest,  upon 
which  the  person  of  Gadd  was  taken  in  custody  by  the  sheriff.  For 
the  purpose  of  procuring  his  release  from  custody,  defendants  exe- 
cuted an  undertaking  of  bail,  in  the  sum  of  f  1,000,  whereby  they 
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jointly  and  severally  undertook,  pursuant  to  the  statute,  that  the 
said  Gadd  should  at  all  times  render  himself  amenable  to  the  pro- 
^ss  of  the  court  during  the  pendency  of  the  action,  and  would  at  all 
times  render  himself  amenable  to  any  mandate  which  might  be  is- 
sued to  enforce  final  judgment  against  him  in  the  action.  Final 
judgment  was  obtained  against  Gadd,  and  duly  entered.  From  this 
judgment  he  appealed  to  the  general  term,  where  the  same  was  af- 
firmed, and  judgment  of  affirmance,  with  costs,  entered.  17  N.  Y. 
Supp.  457.  From  this  determination  he  appealed  to  the  court  of 
appeals.  This  appeal  was  dismissed  for  fraud  in  the  undertaking 
given  to  stay  proceedings,  and  a  judgment  for  costs  was  entered 
upon  the  dismissal.  Subsequently  he  filed  a  new  notice  of  appeal  to 
the  court  of  appeals,  and  procured  the  execution  of  a  new  undertak- 
ing staying  proceedings.  This  appeal  was  heard  upon  the  merits, 
and  resulted  in  a  judgment  of  affirmance,  with  costs  (35  N.  E.  205), 
and  judgment  was  duly  entered  thereon.  Intermediate  the  dismis- 
sal of  the  appeal  and  the  perfecting  of  the  new  one,  property  execu- 
tions were  issued  upon  the  three  judgments  first  referred  to,  and  all 
were  returned  unsatisfied.  Upon  the  affirmance  of  the  judgment  in 
the  court  of  appeals,  a  property  execution  was  issued  upon  the  judg- 
ment entered  therein,  which  was  returned  unsatisfied.  Thereupon 
the  plaintiff  issued  executions  upon  all  of  the  judgments  against  the 
person  of  Gadd,  and  they  were  each  returned  by  the  sheriff  as  '^ot 
found."  Upon  the  first  appeal  to  the  general  term,  Gadd  procured 
to  be  executed  an  undertaking  staying  proceedings,  with  Cornelius 
C.  Ellis  and  Franklin  Wand  as  sureties  therein.  On  the  day  before 
the  last  appeal  was  perfected  in  the  court  of  appeals  by  the  filing  of 
the  undertaking,  plaintiff  commenced  an  action  against  Ellis  and 
Wand  as  sureties  upon  this  undertaking.  Service  of  the  summons 
therein  was  made  only  upon  Ellis.  He  made  default,  and  judgment 
was  entered  against  him  for  the  amount  of  the  recovery  against 
Gadd,  together  with  the  sum  entered  in  the  judgment  of  affirmance 
at  the  general  term  and  the  costs  of  the  action.  This  judgment  was 
obtained  and  entered  during  the  pendency  of  the  last  appeal  in  the 
court  of  appeals,  and  now  remains  wholly  unsatisfied  of  record. 
None  of  the  judgments  obtained  against  Gadd  have  ever  been  paid 
and  the  same  now  remain  undischarged  of  record.  Prior  to  the  af- 
firmance of  the  judgment  in  the  court  of  appeals,  and  while  the  appeal 
was  pending  therein,  plaintiff  issued  an  execution  upon  the  judgment 
recovered  against  Ellis,  under  which  a  levy  was  made  upon  his  real 
property,  and  the  same  advertised  for  sale.  Thereupon  Ellis  made 
a  motion  to  open  his  default,  and  for  leave  to  file  an  answer.  The 
motion  was  denied,  but  an  order  was  entered  providing  that,  upon 
payment  by  him  of  this  judgment,  with  interest,  disbursements,  and 
sheriff's  fees  upon  the  execution,  the  plaintiff  assign  the  judgments 
against  Gadd,  entered  on  the  recovery  and  upon  affirmance  at  the 
general  term,  together  with  any  cause  of  action  the  plaintiff  may 
have,  against  the  present  defendants,  upon  the  undertaking  now  the 
subject  of  consideration.  Both  parties  disregarded  this  order,  and 
thereafter  the  attorney  for  Ellis  paid  to  plaintiff's  attorney  a  sum  of 
jnoney  about  equaling  the  judgment  entered  against  Ellis,  and  the 
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parties  agreed  that  the  action  then  pending,  upon  appeal,  against 
Oadd,  should  be  prosecuted  to  a  final  determination  for  the  benefit 
of  Ellis,  and  that  thereafter  this  action  should  be  brought  by  and  in 
the  name  of  plaintiff,  for  her  and  Ellis'  benefit,  and  that  plaintiff 
should  account  to  Ellis  for  all  moneys  received  by  her.  Thereupon 
the  sheriff  was  directed  by  plaintiff's  attorney  to  withdraw  the  exe- 
cutions, and,  upon  the  payment  by  Ellis  of  the  expenses  and  fees,  the 
same  was  withdrawn,  and  the  levy  released. 

However  involved  and  complex  the  various  steps  and  proceedings 
which  have  been  had  make  this  case,  it  appears  with  absolute  clear- 
ness that  the  primary  liability  to  pay  rested  upon  Gradd,  and  when 
judgment  was  rendered  against  him  it  was  the  contract  of  defend- 
ants that  they  would  render  his  body  amenable  to  process,  or,  in  de- 
fault thereof,  pay  the  judgment,  not  exceeding  the  sum  stated  in  the 
undertaking.  This  was  the  primary  liability  as  between  the  parties 
hereto.  Code  Civ.  Proc.  §  575;  Metcalf  v.  Stryker,  31  N.  Y.  255- 
257.  And  the  fact  remains  that,  up  to  the  present  time,  neither 
Gadd  nor  the  defendants  have  paid  anything,  although  the  judg- 
ments against  the  former  remain  in  full  force  and  vigor,  and  defend- 
ants have  at  no  time  produced  his  body,  amenable  to  process.  When 
plaintiff  proceeded  against  the  sureties  in  the  undertaking  on  appeal, 
It  did  not  affect  the  liability  of  Gadd  to  pay  the  judgment,  and  de- 
fendants, by  virtue  of  their  contract  as  bail,  were  under  the  same  ob- 
ligations to  pay,  after  their  liability  became  fixed,  to  the  extent  of 
their  undertaking.  When  Ellis  paid  it  did  not  work  a  discharge  of 
their  liability,  or  affect  their  undertaking,  or  discharge  the  debt  of 
Gadd,  unless  it  was  so  intended.  There  was  no  privity  between  El- 
lis and  the  defendants.  He  paid  to  relieve  himself  from  liability  on 
the  judgment,  not  to  discharge  the  judgment  against  Gadd  or  relieve 
defendants.  This  position  finds  support  in  Bank  v.  Pierce,  137  N.  Y. 
444,  33  N.  E.  557;   Bank  v.  Hazard,  13  Johns.  353. 

It  is  said  that  these  cases  do  not  apply  to  the  present  case  for  the 
reason  that  the  question  arose  between  principal  and  surety,  and 
not  between  surety  and  bail,  and  a  distinction  is  sought  to  be  made 
between  sureties  and  bail.  But  it  has  been  said  that  ^'bail  are  sure- 
ties, with  the  rights  and  remedies  of  sureties  in  other  cases.''  Toles 
V.  Adee,  84  N.  Y.  222.  The  facts  found  and  the  evidence  disclosed 
that  there  was  no  intention  upon  the  part  of  plaintiff  or  Ellis  that  his 
payment  should  operate  as  a  discharge  of  defendants  from  liability. 
The  intention  to  work  such  a  result  must  be  clear;  otherwise,  the 
liability  remains  where  it  primarily  belongs.  Bank  v.  Hallett,  8 
Cow.  192;  Dunford  v.  Weaver,  84  N.  Y.  445;  Mullen  v.  Eno,  14  N. 
Y.  597-605.  When  Ellis  paid,  he  undoubtedly  became  subrogated 
to  all  the  rights  which  plaintiff  had  or  could  enforce  against  the  pri- 
mary debtors.  The  judgment  and  undertaking  were  not  affected  by 
the  act  of  Ellis  in  releasing  himself.  They  survived,  and  remained 
as  available  to  him  as  to  the  plaintiff  in  the  action.  Townsend  v. 
Whitney,  75  N.  Y.  425. 

We  quite  agree  with  the  claim  that  plaintiff  "cannot  have  two  sat- 
isfactions.*' But,  because  plaintiff  cannot  have  this  advantage,  it 
does  not  relieve  the  defendants  from  paying  once  the  amount^they  j 
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have  contracted  to  pay.  ,  Upon  the  facts,  it  is  quite  clear  that  plain- 
tiff  is  not  to  be  paid  twice.  She  has  not  assigned  any  judgment,  nor 
her  right  of  action  against  the  defendants,  nor  has  either  she  or  Ellis 
assumed  to  discharge  defendants  from  liability.  What  has  been  done 
is  this:  She  has  accepted  some  money  from  Ellis,  and  has  agreed 
with  him  that  she  will  prosecute  this  action  for  the  joint  benefit  of 
both,  accounting  to  him  for  what  she  receives  in  the  end.  Both 
have  an  interest.  It  appears  that  she  has  never  been  paid  her  judg- 
ments for  costs  on  the  dismissal  and  costs  on  the  affirmance  of  the 
judgment  in  the  court  of  appeals,  and  they  were  not  mentioned  in 
the  order  requiring  her  to  assign.  These  judgments  remain  undis- 
charged, and,  so  far  as  appears,  unimpaired  by  any  agreement  with 
Ellis.  The  liability  of  defendants  is  continuous  for  any  judgment 
that  may  be  obtained  against  Gadd,  to  the  extent  of  the  undertaking. 
Appleby  v.  Robinson,  44  Barb.  316.  She  has,  therefore,  a  direct  in- 
terest in  the  prosecution  of  this  action.  It  may  be,  as  stated,  that 
she  has  received  all  the  money  that  she  is  likely  to  receive;  but  that 
is  not  equivalent  to  saying  that  she  is  without  interest.  Because  a 
part  of  the  money  is  to  go  in  payment  of  legal  expenses  does  not 
deprive  her  of  interest,  as  the  presumption  is  that  she  is  personally 
liable  for  the  expenses  of  her  lawsuit.  In  any  event,  whether  she 
prosecutes  for  herself,  or  as  trustee  for  Ellis,  or  as  she  does,  in  fact,, 
in  both  capacities,  she  is  brought  within  the  provisions  of  the  law 
authorizing  her  to  maintain  the  action.  Code  Civ.  Proc.  §  449; 
Bank  v.  Pierce,  62  Hun,  493,  17  N.  Y.  Supp.  270. 

Defendants  are  not  prejudiced  by  this  result.  By  the  terms  of 
their  undertaking  they  are  required  to  pay  ^fl,000  and  no  more. 
They  are  required  to  pay  but  once.  When  they  have  done  that,  they 
erect  a  complete  barrier  to  any  further  demands  upon  them  on  ac- 
count of  this  undertaking.  Whether  plaintiff  gets  the  whole,  a  part, 
or  nothing,  is  of  no  consequence  to  them,  and  is  a  matter  in  which 
they  have  no  interest.  As  between  plaintiff  and  Ellis,  questions  may 
arise;  but  that  is  no  concern  of  defendants,  as  they  cannot  be  in- 
jured thereby. 

We  have  examined  the  other  questions  raised  by  appellants  but 
find  no  error  therein. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

BROWN,  P.  J.,  and  PRATT  and  BARTLETT,  JJ.,  concur. 

CULLEN,  J.  (concurring).  I  thjnk  it  clearly  settled,  in  this  state^ 
that  a  payment  by  the  surety  to  a  creditor  does  not  satisfy  the  debt; 
but  the  debt  itself  remains  outstanding,  to  be  enforced  by  the  surety 
against  all  persons  from  whom  he  may  obtain  satisfaction,  except 
those  whose  equities  are  paramount  to  his  own.  This  action  can, 
therefore,  be  maintained  by  this  plaintiff,  not  only  for  the  amount 
still  due  her  on  her  judgment,  but  also  for  the  benefit  of  the  surety 
on  appeal,  who  has  paid  her  a  part  of  that  judgment,  provided  that 
the  equities  of  the  surety  are  greater  than  those  of  the  bail.  Bail, 
in  one  sense,  are  sureties.  This  is  settled  by  authority.  .  Rathbone 
V.  Warren,  10  Johns.  587.     The  general  rule  is  that,  as  between 
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earlier  sureties  and  later  sureties  whose  suretyship  has  caused  a  stay 
of  proceedings,  the  later  sureties  are  primarily  liable.  So,  in  Hinck- 
ley V.  Kreitz,  58  N.  Y.  583,  it  was  held  that  the  sureties  on  an  under- 
taking to  the  court  of  appeals  were  liable  to  pay  the  judgment  ap- 
pealed from,  as  against  the  sureties  on  the  undertaking  to  the  gen- 
eral term.  In  Burns  v.  Bank,  1  Pen.  &  W.  395,  it  was  held  that  a 
surety  who  gave  bail  to  obtain  a  stay  of  execution  on  a  judgment 
against  the  principal  was  liable,  as  between  him  and  the  sureties  on 
the  original  obligation  of  the  principal.  So,  also,  in  the  case  of  a 
joint  judgment  entered  against  principal  and  surety,  where  another 
person  became  surety  to  stay  execution  against  the  principal,  it  was 
held  the  original  surety  was  entitled  to  subrogation  to  the  judgment^ 
and  might  recover  against  th^  surety  on  the  stay.  Schnitzel's  Ap- 
peal, 49  Pa.  St.  23.  The  ground  of  this  rule  is  stated  by  the  court 
of  appeals,  in  Hinckley  v.  Kreitz,  supra: 

•*The  later  surety  suffers  no  injustice  in  being  obliged  to  do  what  he  has. 
agreed,  and  his  equities  are  subordinate  to  those  of  the  original  surety,  be- 
cause his  interposition  may  have  been  the  means  of  involving  the  first  surety 
in  the  ultimate  liability  to  pay." 

Under  this  rule,  I  am  not  prepared  to  say  that,  in  certain  cases, 
bail  or  other  sureties  on  obligations  pending  the  action  may  not  have 
superior  equities  to  those  of  the  subsequent  sureties  on  appeal  from 
final  judgment.  The  undertaking  of  bail,  under  subdivision  2,  §  575, 
is  that  the  defendant  will  deliver  the  chattel  and  pay  any  sum  recov- 
ered against  him.  From  that  obligation  the  bail  can  only  be  dis- 
charged by  the  satisfaction  of  the  final  judgment,  either  by  them- 
selves or  their  principal.  Any  stay  obtained  by  their  principal 
would,  therefore,  necessarily  extend  the  duration  of  their  liability. 
But  other  bail,  under  section  591,  can  at  any  time  exonerate  them- 
selves by  a  surrender  of  their  principal.  The  stay  on  appeal,  ob- 
tained by  the  undertaking,  nowise  limits  or  prevents  the  exercise  of 
this  right. 

The  only  case  that  I  can  see  in  which  bail  might  be  injured  by  the 
stay  would  be  one  where  the  principal  would  be  inaccessible,  yet 
might  have  property  from  which  the  bail  could  realize  the  amount  of 
their  liability  on  the  judgment.  In  Rathbone  v.  Warren,  supra,  it  was 
held  that  an  agreement  by  the  creditor  that  he  would  not  issue  exe- 
cution against  the  body  of  the  debtor  before  a  specified  time  dis- 
charged the  bail  from  liability;  but  that  decision,  as  I  understand  it, 
was  based  on  the  particular  facts  of  the  case, — ^that  by  the  extension 
the  defendant  had  been  enabled  to  escape  to  a  foreign  country.  It  is 
not  authority  for  the  proposition  that  an  agreement  to  forbear  the 
issue  of  process  for  a  specified  time  will  discharge  the  bail.  I  am 
therefore  of  opinion  that,  to  relieve  the  bail  from  liability  to  a  surety 
on  appeal  who  has  paid  the  judgment,  it  is  necessary  for  the  bail  to 
show  affirmatively,  by  proof,  that  they  have  been  damaged  by  the 
delay  caused  by  the  stay.  As  no  proof  to  that  effect  was  given  on 
the  trial,  the  defendants  were  justly  held  liable. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 
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(3  App.  Dlv.  254.) 

FLYNN  V.  KINGS  COUNTY  EL.  RT.  CO. 

(Supreme  Court,  Appellate  Diyislon,  Second  Department      April  7,  1896.) 

1.  Eminent  DotfAiN— Injuries  to  Abutting  Pbopertt— Elevated  Railroad 

—Expert  Testimony. 

In  an  action  against  an  elevated  railway  company  for  damages  for  in- 
juries to  abutting  property,  testimony  of  an  expert  witness  tliat  the  decline 
in  the  fee  and  rental  value  of  the  premises  was  due  to  the  elevated  rail- 
road, was  improper. 

2.  Same— Rental  and  Fee  Values. 

The  owner  may  be  allowed  compensation  for  Injuries  to  the  rental  value 
of  the  premises,  though  the  fee  value  has  not  been  diminished;  but  no 
compensation  should  be  allowed  for  damages  to  the  fee  merely  on  account 
of  loss  of  rent,  in  the  absence  of  anything  to  show  that  the  market  value 
of  the  premises  has  been  diminished.  * 

Appeal  from  judgment  on  report  of  referee. 

Action  brought  by  Eleanor  Flynn  against  the  Kings  County  Ele- 
vated Railway  Company  for  damages  for  injuries  to  the  rental  and 
fee  value  of  her  property.  There  was  judgment  for  plaintiff,  and 
defendant  appealed.     Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Russell,  Poste  &  Percy,  for  appellant 
Charles  H.  Hodges,  for  respondent. 

PER  CURIAM.  This  Is  the  usual  action  of  an  abutter  against  an 
elevated  railroad  company  to  recover  damages  for  injuries  to  the 
rental  and  fee  values.  The  principal  error  urged  upon  this  appeal 
relates  to  the  admission  of  testimony.  The  following  question  was 
put  to  the  expert  witnesses  produced  for  the  plaintiff:  ^'Assuming 
that  as  soon  as  defendant's  road  came  into  Fulton  street,  opposite 
these  premises,  at  the  corner  of  Fulton  and  Cumberland  streets,  their 
values,  rental  as  well  as  fee,  declined,  and  assuming  that  at  the 
same  time  there  was  no  such  decline  in  the  value  of  premises  in  the 
neighboring  side  and  parallel  streets  where  there  was  not  an  elevated 
railroad,  what,  in  your  opinion,  occasi6ned  such  decline  in  these 
premises?"  Against  the  defendant's  objection  and  exception,  the  wit- 
nesses, with  one  exception,  answered:  "To  the  elevated  railroad." 
The  excepted  witness  answered:  "Two  reasons, — one,  the  elevated 
railroad;  the  other,  a  general  depreciation."  At  times  it  is  ex- 
tremely difficult,  following  the  many  decisions  of  the  court  of  last  re- 
sort as  to  the  competency  of  evidence  in  this  class  of  cases,  to  deter- 
mine whether  particular  opinions  of  witnesses  are  or  are  not  admis- 
sible; but  we  think  the  testimony  objected  to  in  this  case  has  been 
condemned  by  all  the  authorities.  In  Peyton  v.  Railroad  Co.,  62  Hun, 
536,  17  N.  Y.  Supp.  244,  the  witness  was  asked:  "To  what  do  you 
ascribe  this  change  in  the  character  of  the  tenants  or  dwelling  por- 
tion of  the  premises  on  Third  avenue,  which  you  stated  took  place?" 
The  witness  answered:  "To  the  elevated  road."  The  admission  of 
this  evidence  was  held  error,  and  the  judgment  reversed.  In  Mc- 
Gean  v.  Railway  Co.,  117  N.  Y.  219,  22  N.  E.  957,  it  wasjield:  jThe 
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opinions  of  witnesses  as  to  the  causes  which  occasioned  the  decrease 
of  rental  value,  as  well  as  to  the  amount  of  damages  done  thereby, 
were  clearly  improper."  In  Roberts  v.  Railroad  Ck>.,  128  N.  Y.  455, 
28  N.  £.  486,  it  was  held  improper  to  ask  an  expert  witness  to  what 
extent  the  rental  and  fee  values  of  the  premises  had  been  damaged 
by  the  elevated  railroad.  The  question  put  to  the  witness  in  this 
case  was  substantially  the  same  ae  that  in  the  case  last  cited,  for  the 
decrease  in  rent  had  been  already  established  by  other  witnesses,  and 
an  answer  that  such  decrease  was  caused  by  the  elevated  railroad  was 
the  same,  in  effect,  as  a  statement  that  the  rental  value  had  been 
damaged  by  the  railroad  to  the  amount  testified.  We  find  nothing 
in  the  Hunter  Case,  141  N.  Y.  261,  36  N.  E.  400,  overruling  or  limit- 
ing the  previous  decisions,  or  justifying  the  admission  of  this  testi- 
mony. In  that  case  the  opinions  of  experts  were  admitted  upon  the 
question  whether  the  existence  of  such  a  structure  as  an  elevated 
road  would  affect  the  rental  and  fee  values  of  abutting  premises  gen- 
erally, and  also  whether  there  was  anything  in  the  condition  of  ad- 
jacent streets  which  would  induce  a  different  course  of  values  in 
those  streets  than  the  one  on  which  the  elevated  railroad  was  con- 
structed. But  the  case  is  not  an  authority  for  the  proposition  that  an 
expert  witness  may  give  his  opinion  as  to  the  specific  damage  in- 
flicted on  a  particular  piece  of  property.  In  the  McGean  Case,  su- 
pra, the  judgment  was  not  reversed  on  account  of  the  admission  of 
the  objectionable  testimony  referred  to;  the  court  being  satisfied 
that  the  defendant  was  not  harmed  by  the  evidence  in  question,  the 
fact  testified  to  having  been  established  abundantly  by  other  compe- 
tent evidence,  and  the  case  having  been  tried,  on  both  sides,  on  the 
theory  that  such  evidence  was  admissible.  We  cannot  say  that  here 
the  error  has  been  harmless.  The  evidence  tends  to  show  that  for 
the  last  few  years  there  has  been  a  decline  in  the  value  of  real  estate 
generally  in  the  city  of  Brooklyn,  which,  of  course,  has  been  occa- 
sioned by  other  causes  than  the  construction  of  an  elevated  railroad. 
The  evidence  of  the  plaintiff's  own  experts  concedes  this,  despite  the 
fact  that,  by  their  answers  to  the  questions  quoted,  they  have  re- 
ferred all  such  decline  in  this  case  to  the  construction  and  operation 
of  the  railroad.  Therefore,  the  vital  inquiry  in  this  case  was,  what 
part  of  the  decline  was  to  be  attributed  to  the  defendant's  road?  and 
the  improperly  admitted  evidence  went  right  to  this  inquiry. 

Nor  are  we  entirely  satisfied  with  the  result  of  the  decision  of  the 
learned  referee.  Cook,  who  seems  to  be  the  most  reliable  of  the 
plaintiff's  witnesses,  being  a  real-estate  agent  of  large  experience 
and  long  in  the  business,  testified  that  the  fee  value  of  the  lot  itself 
of  plaintiff's  property,  without  the  building,  had  increased  since  the 
erection  of  the  road.  If  this  be  the  fact,  we  are  at  a  loss  to  see  how 
there  could  be  any  fee  damage  to  the  improved  property,  in  the  ab- 
sence of  any  proof  or  claim  that  the  improvement  was  of  a  character 
not  fitted  for  the  land  since  the  erection  of  the  railroad.  It  may 
well  be  that  part  of  the  diminution  of  the  rental  value  of  the  flats 
above  the  store  is  due  to  the  annoyances  and  inconveniences  of  an 
elevated  railroad.  It  is  also  entirely  possible  that  during  the  tran- 
sition period,  which  occurs  after  the  construction  of  such  a  road,  the  T^ 
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rents  of  abutting  property  may  be  injured  and  diminished.  For 
these  an  abutter  would  be  entitled  to  compensation,  even  though  the 
fee  value  had  not  been  diminished;  but  no  compensation  should  be 
allowed  for  damages  to  the  fee  merely  on  account  of  the  loss  of  rents, 
or  unless  it  was  shown  that  the  market  value  of  the  fee  was  depre- 
ciated. In  the  case  of  Jamieson  v.  Railway  Co.,  147  N.  Y.  322,  41  N. 
E.  693,  a  strict  rule  has  been  laid  down  as  to  the  effect  of  the  admis- 
sion of  improper  evidence  in  this  class  of  cases.  We  cannot  say  that 
here  the  defendant  has  not  been  prejudiced  by  it,  and  therefore  the 
judgment  should  not  stand. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  and  the 
reference  vacated;   costs  to  abide  event. 


<3  App.  Div.  370.) 

WELDON  V.  THIRD  AVE.  R.  CO. 

(Supreme  CJourt,  Appellate  Divlfiion,  Second  Department.      April  7,  1896.) 

1.  Negligence— Imputed  Contributory  Negligence— Agent. 

V^here  plaintiff,  at  the  time  of  being  injured  by  a  collision  with  a  street 
car,  was  riding  In  a  cab  driven  by  her  son,  who  had  his  own  horses,  and 
she  was  tiding  gratuitously,  in  the  absence  of  evidence  that  she  had  the 
right  to  control  the  movements  of  her  son  as  driver,  he  would  not  be  her 
agent,  so  as  to  charge  her  with  contributory  negligence  on  account  of  his 
want  of  care. 

8,  Trial— Instruction  as  to  Weight  of  Evidence. 

It  is  not  error  to  refuse  to  charge  that,  if  the  Jury  find,  as  a  fact,  that  de- 
fendant's witnesses  are  entitled  to  be  believed  equally  with  plaintiff's,  then 
defendant  is  entitled  to  a  verdict. 

S,  Same— Discretion  of  Court— Examination  op  Witness. 

Where  a  witness  has  become  confused  In  cross-examination,  and*  given 
incorrect  answers  as  to  points  of  the  compass,  but  on  matters  not  in  dis- 
pute, it  is  a  proper  exercise  of  discretion  for  the  court  to  excuse  him  from 
the  stand  for  a  time. 

Appeal  from  trial  term. 

Action  by  Catherine  Weldon  against  the  Third  Avenue  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BAET- 
LETT,  and  HATCH,  JJ. 

Hoadly,  Lauterbach  &  Johnson,  for  appiellant. 
Foley  &  Wray,  for  respondent. 

PRATT,  J.  This  action  was  brought  to  recover  damages  for  per- 
sonal injuries,  resulting  from  a  collision  between  a  cab  in  which  the 
plaintiff  was  riding  and  one  of  the  defendant's  cable  cars,  on  the 
28th  ot  April,  1895,  at  about  8  o'clock  p.  m.,  at  Ninety-Seventh  street 
and  Third  avenue.  New  York  City.  The  plaintiff  was  69  years  of 
age.  In  the  afternoon  of  that  day  she  asked  her  son  Patrick  to  get 
a  team  and  cab,  and  take  her  and  her  daughter-in-law  to  West  Farms, 
to  visit  a  niece.  Patrick  owned  a  pair  of  horses,  and  obtained  a  cab, 
and  took  in  his  mother  and  sister-in-law,  and  his  brother,  Mathew  Wel- 
don, rode  upon  the  seat  with  Patrick,  and  they  went  to  West  Farms. 

Digitized  by  VjOOQIC 


Sup.  Ct.)  WELDON   V.  THIRD   AVE.   R.   CO.  207 

On  returning  in  the  evening,  Patrick  drove  down  Third  avenue  in  the 
rear  of  one  of  defendant's  cars  with  a  trailer  attached.  How  near 
he  drove  to  the  trailer  car  is  one  of  the  disputed  questions  of  fact, 
but  it  is  conceded  that,  when  he  had  driven  down  to  Ninety-Seventh 
street  he  turned  out  to  the  left,  and  attempted  to  cross  the  uptown 
track,  upon  which  a  car  was  approaching.  How  near  to  Ninety-Sev- 
enth street  the  car  was  at  that  time  is  another  disputed  question  of 
fact.  The  plaintiff  claims  it  was  from  125  to  160  feet  away  from 
the  cab,  and  defendant  claims  it  was  only  from  8  to  30  feet  away. 
When  the  cab  had  nearly  cleared  the  uptown  track,  the  car  struck 
the  hind  wheel,  and  swung  the  cab  around,  breaking  the  windows 
and  lanterns,  and  otherwise  injuring  it,  and  throwing  the  plaintiff 
across  the  cab,  and  bruising  her  severely,  so  that,  as  she  claims,  she 
became  permanently  injured.  The  jury  returned  a  verdict  for  the 
plaintiff  of  13,500,  and  the  defendant  thereupon  made  a  motion  upon 
the  judge's  minutes  to  set  aside  the  verdict,  and  for  a  new  trial,  upon 
various  grounds,  which  was  denied.  This  motion,  as  well  as  the 
judgment,  is  brought  up  for  review.   . 

One  of  the  main  questions  upon  the  trial  was  as  to  the  relations 
of  the  plaintiff  with  Patrick  Weldon,  the  driver.  The  defendant  in- 
sisted that  the  judge  should  take  this  question  from  the  jury,  and 
should  charge  "that  the  driver  was  the  agent  of  the  plaintiff,  and  was 
so  shown  to  be  by  the  testimony  of  the  plaintiff  herself,"  and  to 
"make  her  liable  for  his  negligence."     This  was  refused. 

The  judge  had  already  charged  the  jury  as  follows: 

"The  mother  who  brings  this  suit  was  In  the  carriage.  She  was  not  driv- 
ing. So  I  am  not  able  to  say  to  you  that  the  negligence  of  the  driver  would  be 
her  negligence.  On  the  contrary,  you  may  not  attribute  the  negligence  of  the 
driver  to  her,  unless  she  was  associated  with  him,  or  directed  him  in  what  he 
was  doing.  It  is  only  her  negligence  that  you  may  attribute  to  her  on  the 
question  of  whether  she  was  negligent." 

We  think  this  charge  was  as  favorable  to  the  defendant  as  the 
facts  warranted.  The  jury  were  told  that,  if  they  found  he  was  un- 
der her  direction  in  what  he  was  doing,  or  she  was  associated  with 
him,  in  that  case  his  negligence  might  be  imputed  to  her.  But  it 
appears  that  the  sons,  or  Patrick,  took  entire  control  of  the  journey. 
He  says,  in  his  testimony:  "We  went  to  get  the  old  lady's  picture 
taken.  She  was  a  little  superstitious  about  it,  and  we  took  her  off, 
to  her  unbeknowns,  for  that  purpose," — which  negatives  the  claim 
that  she  was  giving  directions  at  the  time  of  the  accident.  If  the 
charge  rendered  it  necessary  for  us  to  pass  upon  the  question,  we 
are  of  the  opinion  that  the  case  falls  under  that  line  of  cases  where 
a  person  accepts  a  gratuitous  ride,  and  where  the  plaintiff  had  no 
control  of  the  vehicle  or  the  driver,  and  no  authority  to  give  direc- 
tions for  their  movements.  Hennessy  v.  Railroad  Co.,  73  Hun,  569, 
26  N.  Y.  Supp.  321;  aflSiTned  by  court  of  appeals,  November,  1895, 
42  N.  E.  723;  Hoag  v.  Railroad  Co.,  Ill  N.  Y.  199,  18  N.  E.  648; 
Brickell  v.  Railroad  Co.,  120  N.  Y.  290,  24  N.  E.  449. 

The  defendant  asked  the  court  to  charge  that  **if  the  jury  find,  as 
a  fact,  that  the  defendant's  witnesses  are  entitled  to  be  believed 
equally  with  the  plaintiff's,  then  the  defendant  is  entitled  ^^^cJ^hle 
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diet,"  which  was  refused,  and  excepted  to.  This  ruling  was  correct 
That  is  not  the  test  to  be  applied  to  a  case  when  the  evidence  is  in. 
In  that  connection  the  court  did  charge  "that  the  jury  are  not  bound 
to  believe  the  testimony  of  the  plaintiff,  even  though  it  was  not  con- 
tradicted or  impeached,"  and  also  charged  "that  if  the  weight  of  tes- 
timony was  even  to  give  the  benefit  to  the  defendant,"  He  further 
charged  that  the  burden  of  proof  was  upon  the  plaintiff,  and  the 
plaintiff  must  establish  her  case  by  a  fair  preponderance  of  evi- 
dence, and  also  that,  if  the  testimony  on  behalf  of  the  plaintiff  and 
on  behalf  of  the  defendant  is  equally  balanced,  then  the  plaintiff  can- 
not recover.  He  also  charged:  "If  either  the  conclusion  of  the  de- 
fendant's negligence,  or  the  absence  of  negligence  on  the  part  of  the 
defendant,  may  with  equal  fairness  be  drawn,  then  the  defendant  is 
entitled  to  a  verdict."  He  also  charged  "that  the  gripman  of  the 
car  had  a  right  to  assume  that  the  driver  would  use  ordinary  dili- 
gence, and  that,  if  in  a  place  of  safety,  he  would  not  take  chances  in 
passing  before  an  approaching  car,  and  encountering  great  risks." 
These  instructions  were  as  favorable  to  the  defendant  as  the  facts 
warranted. 

Defendant  also  requested  the  court  to  charge  that,  "if  Weldon  saw 
the  approaching  car,  and  attempted  to  cross  the  track  in  front  of  it, 
and  erred  in  judgment  as  to  the  chances  of  doing  so  safely,  then 
plaintiff  cannot  recover."  This  was  refused.  This  is  consistent  with 
the  previous  ruling,  where  the  court  refused  to  hold,  and  to  decide 
as  a  matter  of  fact,  that  Weldon  was  the  agent  of  the  plaintiff,  and 
his  negligence  should  be  imputed  to  her.  If  Weldon  had  been  the 
plaintiff,  that  charge  would  have  been  correct;  but  as  to  the  plain- 
tiff it  was  not  true,  and  the  ruling  was  consistent  with  the  judge's 
previous  ruling.  And  the  same  remark  is  ai)plicable  to  the  next  re- 
quest (No.  12)  of  the  defendant,  and  also  the  fifteenth,  sixteenth,  and 
seventeenth.  The  facts  of  this  case  were  determined  by  the  jury 
upon  conflicting  evidence.  The  issue,  as  to  the  negligence  of  the 
gripman,  was  clearly  and  fairly  submitted  to  the  jury.  The  claim 
of  the  plaintiff  was  that  the  gripman  was  not  looking  straight  ahead, 
so  as  to  observe  the  cab  when  it  first  turned  to  cross  the  uptown 
track,  and  while  the  gripman  used  his  best  endeavor  to  stop  the  car 
when  he  was  apprised  by  the  two  Weldons  of  the  danger  of  a  colli- 
sion, yet  the  plaintiff  claimed,  and  the  jury  must  have  so  found,  that 
he  was  not  looking  straight  ahead,  and  did  not  observe  the  cab  as 
soon  as  he  ought  to  have  done  if  he  had  been  tending  properly  to 
his  duties.  This  is  the  main  charge  of  negligence  against  the  grip- 
man. 

The  defendant  also  excepted  to  the  judge's  refusal  to  charge  that, 
"if  Weldon  saw  the  approaching  car,  and  attempted  to  cross  the 
track  in  front  of  it,  and  erred  in  judgment  as  to  the  chances  of  doing 
so  safely,  then  plaintiff  cannot  recover."  We  have  already  answered 
this  exception  by  saying  that  that  would  have  been  the  law  had  Pat- 
rick Weldon  been  the  plaintiff  in  the  case,  but  the  defendant  urges 
that  this  was  material  and  proper  in  another  view,  to  wit,  that  this 
was  an  inevitable  accident,  for  which  the  gripman  was  not  in  fault; 
that  it  was  purely  a  misadventure,  and  therefore  that  t|ie  plaintiff 
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cannot  recover,  on  the  ground  that  an  error  of  judgment  is  not  neg- 
ligence. But  the  court  was  not  asked  to  charge  that,  in  case  the 
jury  found  that  it  was  a  pure  accident,  the  defendant  cannot  be  held 
responsible;  but  the  case  was  presented  to  the. jury  upon  the  testi- 
mony as  to  the  distance  that  the  cab  was  from  the  car  when  it  first 
attempted  to  cross  the  street,  and  the  various  other  circumstances  of 
the  tase  authorized  the  jury  to  find  that  the  gripman  was  negligent 
in  observing  the  cab  and  in  failing  to  stop  the  car. 

We  now  come  to  the  exception  raised  by  the  defendant  for  the 
reason  that  the  court  stopped  the  cross-examination  of  the  witness 
John  Conway.  It  has  always  been  conceded  that  the  court  held  the 
power  to  control  all  matters,  in  the  exercise  of  sound  discretion,  in 
the  trial  of  a  case.  It  may  be  observed,  as  to  this  exception,  that  it 
appears  by  no  means  certain  that  the  defendant  was  injured  by  the 
court  sending  the  witness  from  the  stand.  It  appears,  beyond  all 
question  in  the  case,  by  all  the  witnesses  on  both  sides,  that  the  cab 
turned  to  the  left,  and  went  towards  the  east,  across  the  uptown 
track  of  defendant's  road.  The  examination  had  been  long,  and  the 
defendant's  counsel  says  that  the  witness  was  confused.  He  made 
a  mistake  in  the  points  of  the  compass,  but  it  was  upon  a  point  upon 
which  there  was  really  no  dispute  in  the  case,  and  the  cross-examina- 
tion seemed  calculated,  not  to  elicit  the  truth,  but  to  confuse  the  wit- 
ness. Under  these  circumstances,  we  think  it  was  in  the  discretion 
of  the  court  to  send  the  witness  from  the  stand.  It  also  appears 
that  the  defendant  had  the  privilege  of  assuming  and  continuing  the 
cross-examination  at  a  later  stage  of  the  case.  It  is  to  be  observed 
that  the  witness  did  not  see  the  collision,  and  was  not  in  a  position 
to  see  it  We  think  that  the  act  of  sending  the  witness  from  the- 
stand  was  clearly  in  the  discretion  of  the  trial  judge,  and  that  that 
discretion  was  not  abused.  The  whole  purpose  of  examining  wit- 
nesses is  to  elicit  the  truth,  and  when  a  judge  sees  that  a  witness  is 
so  confused,  by  a  long  or  irrelevant  cross-examination,  that  his  mem- 
ory seems  to  have  left  him,  it  is  a  proper  exercise  of  discretion  to  let 
the  witness  rest  for  a  short  time,  in  order  to  collect  his  thoughts  and 
become  composed,  so  as  to  continue  his  examination. 

We  think  the  judgment  should  be  afiSrmed,  with  costs.   All  concur.. 


(3  App.  Div.  198.) 

BIMSON  et  al.  v.  BULTMAN. 

(Supreme  Court,  AppeUate  Division,  Second  Department.      April  7,  1S96.) 

1.  Restriction  in  the  Use  of  Lands— Estoppel  in  Pais. 

An  improvement  company  laid  out  a  large  tract  In  building  lots,  and  cir- 
culated maps,  which  contained  the  statement  that  only  buildings  of  brick 
or  stone  would  be  allowed  to  be  built  thereon.  The  same  statement  ap- 
peared in  signs  placed  on  the  property,  and  was  made  orally  by  the  officers 
of  the  company  to  certain  grantees,  who  covenanted  in  the  deeds  to  them 
not  to  erect  on  the  lots  any  frame  buildings.  Held,  that  the  statement  was 
a  representation  of  an  existing  fact  relating  to  the  property,  and  that  the 
company  and  grantees  of  other  lots,  with  notice  of  the  restrictions  in  the 
deeds  to  the  earlier  grantees,  were  estopped  from  denying  its  truth.  Pratt, 
J.,  dissenting. 
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8.  Same — Oral  Promise— Injunction. 

At  the  suit  of  a  grantee  In  such  case,  a  court  of  equity  may  restrain  the 
grantor  from  doing  on  the  remaining  land  that  which  he  orally  promised 
not  to  do,  and  that  which  the  grantee  covenanted  not  to  do  on  the  land  con- 
veyed to  him. 

8.  Same— Proximity  of  Buildings. 

The  restraining  power  of  the  court  will  not  be  exercised  unless  the  lot 
whereon  a  frame  dwelling  is  being  erected  lies  In  the  same  street  or  the 
same  block  with  plaintiff's  lots,  or,  if  in  another  street  or  another  bl<x?k,  in 
close  proximity  to  plaintiff's  property. 

Appeal  from  city  court  of  Brooklyn,  special  term. 

Action  by  Cornelius  E.  Bimson  and  others  against  Albert  H.  Bult- 
man  to  restrain  him,  as  grantee  of  a  common  grantor,  from  erecting 
frame  buildings  on  certain  lots.  From  a  judgment  in  favor  of  plain- 
tiffs, defendant  appeals.     Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  OULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Charles  H.  Otis,  for  appellant. 
Charles  M.  Earle,  for  respondents. 

BROWN,  P.  J.  The  German  Improvement  Company,  in  the  year 
1892,  was  the  owner  of  a  tract  of  land  in  the  Twenty-Sixth  ward  of 
the  city  of  Brooklyn,  of  which  it  caused  maps  to  be  made,  upon 
which  said  tract  was  laid  out  into  streets  and  lots.  These  maps 
were  distributed  and  circulated  among  real-estate  brokers  and  pro- 
spective buyers,  and,  upon  the  reverse  side  thereof,  there  appeared  a 
lengthy  advertisement,  which  contained,  inter  alia,  the  following: 

**The  attention  of  builders,  buyers  of  houses  or  lots  is  called  to  the  largest 
and  most  perfect  real-estate  developing  enterprise  ever  attempted  in  either 
Brooklyn  or  New  York.  Over  1,000  city  lots,  20x100  feet,  located  in  the 
Twenty-Sixth  ward,  Brooklyn,  on  the  line  of  Kings  county  L.  road.  •  ♦  • 
Five  miles  of  streets  improved  under  direction  of  city  engineer.  The  entire 
tract  restricted  and  controlled  by  one  management.  All  buildings  must  be 
brick  or  stone;   no  frame." 

In  addition  to  the  map  and  the  statements  thereon,  signs  were 
erected  in  three  different  places  on  the  property,  containing  the  state- 
ment that  "only  brick  or  stone  buildings  were  allowed  to  l^  built;  no 
frame  buildings." 

In  1893  the  said  company  conveyed  six  lots  to  one  Eierman,  and 
two  lots  to  the  plaintiff  Bischoff.  The  deeds  to  these  parties  con- 
tained covenants  upon  the  part  of  the  grantees  that  they  would  not 
erect  upon  the  lots  conveyed  any  frame  building,  or  buildings  of 
material  other  than  brick  or  stone.  Eierman  and  Bischoff  built  up- 
on their  lots  dwellings  in  accordance  with  the  terms  of  the  deeds, 
and  subsequently  Eierman  conveyed  five  of  his  lots  to  the  respond- 
ents other  than  Bischoff.  At  the  time  of  the  sales  to  Eierman  and 
Bischoff,  the  officers  of  said  company  orally  repeated  the  statements 
contained  in  said  map  and  signs,  and  represented  that  no  frame 
buildings  would  be  permitted  to  be  erected  on  said  tract  of  land. 
On  August  28,  1895,  the  improvement  company  conveyed  to  the  ap- 
pellant three  of  said  lots  of  land  by  a  deed  which  contained  no  re- 
strictions against  the  erection  of  frame  buildings;  and,  immediately 
after  the  conveyance  to  him,  the  appellant  commenced  the  erection 
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thereon  of  two  frame  dwellings.  So  far  there  is  no  dispute  as  to 
the  facts  of  the  case. 

The  court  found  that  the  appellant  purchased  with  knowledge  of 
the  restrictions  in  the  deeds  to  Eierman  and  Bischoff,  and  of  the 
statements  and  representations  that  had  been  made  by  the  improve- 
ment company  and  its  oflflcers,  and  that  Eierman  and  Bischoff  pur- 
chased in  reliance  upon  such  representations;  and  these  conclusions, 
excepting  that  in  reference  to  Eierman's  having  been  induced  to 
purchase  by  said  representations,  we  think,  have  support  in  the  tes- 
timony. 

The  principle  which  supports  the  judgment  in  this  action  is  that, 
where  an  owner  of  land  contracts  with  the  purchaser  of  successive 
parcels  in  respect  to  the  manner  of  the  occupation  and  improve- 
ment of  such  parcels,  he  thereby  affects  the  remainder  of  the  land 
with  an  equity  which  requires  it  also  to  be  occupied  and  improved 
in  conformity  to  the  general  plan;  and  this  equity  is  binding  upon 
a  subsequent  purchaser  of  the  remaining  parcel,  who  has  notice  of 
the  prior  agreement,  though  his  legal  title  be  unrestricted.  Tall- 
madge  v.  Bank,  26  N.  Y.  105;  Trustees  v.  Lynch,  70  N.  Y.  440-447; 
Parker  v.  nightingale,  6  Allen,  341;  3  Pom.  Eq.  Jur.  §  1295,  and 
cases  cited  in  note. 

The  appellant  contends  that  as  the  promise  of  the  improvement 
company  that  the  whole  tract  should  be  made  subject  to  the  same 
restrictions  as  were  contained  in  the  deeds  to  Eierman  and  Bischoff 
was  by  parol,  and  related  to  an  incorporeal  right  in  real  estate,  it 
is  void  by  the  statute  of  frauds.  It  would  be  diflBcult  to  overcome 
this  objection  if  the  existence  of  a  contract  in  reference  to  the  use 
of  the  balance  of  the  land  by  the  improvement  company  was  essen- 
tial to  the  plaintiff's  right  of  action.  Cases  of  mutual  covenants  on 
the  part  of  grantor  and  grantee,  as  well  as  cases  between  grantees 
of  a  common  grantor,  both  of  whom  have  covenanted  to  restrict  the 
use  of  the  several  parcels  conveyed  to  them,  are  easily  taken  out  of 
the  operation  of  the  statute.  Parker  v.  Nightingale,  6  Allen,  341. 
But  in  this  case  no  interest  in  the  grantor's  land  has  been  created  by 
any  instrument  in  writing.  The  agreement  by  which  the  use  and 
improvement  of  such  land  is  claimed  to  be  restricted  rests  in  parol 
only.  In  Tallmadge  v.  Bank  and  the  other  cases  cited  by  the  re- 
spondents, the  oral  agreement  had  been  executed;  and,  of  course, 
neither  party  could  thereafter  recall  what  had  been  done.  New- 
man V.  Nellis,  97  N.  Y.  285.  In  the  disposition  of  this  case,  we  may 
assume,  I  think,  that  the  promise  of  the  improvement  company  could 
not  be  sustained  as  a  valid  contract  which  would  support  an  action 
either  for  its  enforcement  or  its  breach;  but  it  does  not  necessarily 
follow  from  that  conclusion  that  a  court  of  equity,  at  the  suit  of  a 
grantee,  may  not  restrain  a  grantor  from  doing  upon  the  remaining 
land  that  which  he  orally  promised  not  to  do,  and  that  which  the 
grantee  covenanted  not  to  do,  upon  the  land  conveyed  to  him.  The 
rule  applied  in  the  cases  upon  this  subject  rests  upon  the  doctrine  of 
estoppel.  Where  a  party,  by  his  declaration  or  conduct,  has  in- 
duced another  person  to  act  in  a  particular  manner,  he  will  not 
afterwards  be  permitted  to  deny  the  truth  of  the  admission,  if  the  Tp 
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consequence  would  be  to  work  an  injury  to  such  other  person,  or  to 
some  one  claiming  under  him.  Wendell  v.  Van  Rensselaer,  1  Johns. 
Ch.  344-554;  Storrs  v.  Barker,  6  Johns.  Ch.  166;  Dezell  v.  Odell,  3 
Hill,  215;  Brown  v.  Sprague,  5  Denio,  545;  Plumb  v.  Insurance  Co., 
18  N.  Y.  393;  Brown  v.  Bowen,  30  N.  Y.  519;  3  Washb.  Real  Prop, 
c.  2,  §  6,  subd.  8.  An  estoppel  in  pais  does  not  create  a  technical 
title  in  land.  Its  effect  is  to  conclude  a  party  from  denying  the 
effect  of  his  statements  or  admissions  designed  to  and  which  have 
influenced  the  conduct  of  another,  and,  when  so  applied,  it  is  as 
effectual  as  a  deed  would  be  from  the  party  estopped.  Numerous 
cases  on  the  subject  are  cited  by  Mr.  Washburn  in  his  work  on  Real 
Property,  supra,  and  others  are  collected  in  the  notes. 

The  statements  upon  the  map  circulated  by  the  improvement  com- 
pany, and  upon  the  signs  upon  the  property,  and  which  were  re- 
peated by  the  officers  of  the  company  to  Eierman  and  Bischoff,  were 
that  the  entire  tract  of  land  was  restricted,  and  that  all  buildings 
erected  thereon  must  be  of  brick  or  stone.  This  was  a  represen- 
tation of  an  existing  fact  relating  to  the  property,  of  the  same  char- 
acter as  a  representation  as  to  a  dividing  line  or  a  boundary  of 
land  conveyed;  and  neither  the  improvement  company  nor  the  ap- 
pellant can  be  permitted  to  deny  the  truth  of  those  statements. 
The  power  of  a  court  of  equity  to  grant  relief  by  an  injunction  in 
cases  of  this  character  is  too  well  settled  to  admit  of  dispute;  and, 
so  far  as  my  examination  has  informed  me,  it  is  within  proper  limits 
applied  with  general  approval  in  the  courts  of  this  country  and  Eng- 
land. But  cases  of  this  character  are  analogous  to  actions  to  en- 
force specific  performance  of  a  contract  to  convey  real  estate.  Such 
applications  are  addressed  to  the  sound  judgment  and  discretion  of 
the  court,  and  it  has  been  the  settled  doctrine  of  courts  of  equity  to 
refuse  such  relief  when  it  will  result  in  great  hardship  and  injustice 
to  one  party,  without  considerable  gain  or  utility  to  the  other.  Trus- 
tees V.  Thacher,  87  N.  Y.  311;  Conger  v.  Railroad  Co.,  120  N.  Y. 
29,  23  N.  E.  983. 

In  the  present  case  the  improvement  company  laid  out  into  streets 
and  lots  a  tract  fully  one-half  mile  in  length  and  a  quarter  of  a  mile 
in  width.  There  are  shown  upon  the  map  7  streets  running  north 
and  south,  and  8  streets  running  east  and  west.  There  are  about 
36  blocks,  containing  in  all  1,600  city  lots.  It  was,  undoubtedly, 
the  intention  of  the  improvement  company  that  the  whole  section 
should  be  built  up  with  brick  and  stone  dwellings.  It  made  the  rep- 
resentations in  that  regard  in  entire  good  faith,  without  any  inten- 
tion to  deceive  or  mislead.  After  four  years  of  effort,  86  lots  had 
been  built  upon,  all  of  which  are  owned  by  the  company  except  22. 
The  appellant's  lots  are  located  on  the  west  side  of  Bradford  street, 
about  500  feet  from  the  north  line  of  the  tract,  and  about  550  feet 
from  the  east  line  thereof.  The  lot  owned  by  Bischoff  is  on  the 
third  street  west  of  Bradford  street,  and  upon  a  block  further  to  the 
south.  In  a  direct  line  it  is  distant  from  appellant's  lot  about  800 
feet.  The  lots  owned  by  the  plaintiffs  Bimson  and  Lane  are  upon  the 
west  side  of  Wyona  street,  next  west  of  Bradford;  and  those  owned 
by  the  other  plaintiffs  are  on  Vermont  street,  one  bloiek  further  to 
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the  west.  The  question,  therefore,  is  presented  whether  the  court 
will  enforce  this  restriction  against  the  improvement  company,  or  a 
grantee  thereof  with  notice,  upon  every  lot  within  the  tract  described, 
or,  if  it  will  not,  within  what  distance  from  the  lot  where  the  restric- 
tion is  violated  will  it  enforce  it.  It  is  impossible,  of  course,  to  fix 
any  arbitrary  line  to  control  this  question.  We  are  of  the  opinion, 
however,  that  the  restraining  power  of  the  court  should  not  be  exer- 
cised unless  the  property  where  the  frame  dwelling  is  being  erected 
lies  in  the  same  street  or  the  same  block  with  the  plaintiffs'  lots,  or 
if  in  another  street  or  another  block  in  close  proximity  to  the  plain- 
tiffs' property.  In  all  the  rei)orted  erases  that  have  come  under  my 
observation  the  property  of  the  respective  parties  has  been  either 
adjoining  or  in  the  same  street.  The  covenant  in  the  deeds  permits 
the  erection  of  two-story  brick  buildings  for  residence  or  business 
purposes,  without  any  restriction  as  to  price;  and  it  is  quite  appar- 
ent that  buildings  could  be  erected  that  would  be  entirely  within  the 
restriction  which  would  be  more  detrimental  to  the  surrounding  prop- 
erty than  a  frame  cottage.  It  is  a  matter  of  common  observation 
in  cities  that  the  character  of  buildings  in  one  street  has  very  little 
effect  upon  the  value  of  property  in  parallel  streets.  That  has  been 
so  even  wih  the  elevated  railroads,  and  those  structures  have  caused 
little  or  no  depreciation  in  the  value  of  the  property  in  the  parallel 
streets.  We  are  of  the  opinion  that  Bischoff's  property  and  the 
lots  upon  Vermont  street  are  too  remote  from  the  appellant's  lots  to 
be  affected  by  the  erection  thereon  of  a  frame  building.  The  lots 
upon  Wyona  street,  next  west  of  Bradford,  are  owned  by  the  plain- 
tiffs Bimson  and  Lane,  and  they  derive  their  title  through  Eierman; 
and  the  testimony  does  not  satisfy  us  that  either  he  or  either  of  his 
said  grantees  purchased  in  reliance  upon  the  representation  that 
none  but  brick  or  stone  buildings  should  be  erected  within  the  tract 
owned  by  the  improvement  company.  Lane  was  not  called  as  a  wit- 
ness. Bimson  did  not  testify  that  he  bought  in  reliance  upon  any 
such  representation.  He  testified  that  he  had  so  informed  Bultman, 
but  he  did  not  say  that  such  was  the  fact.  Eierman  did  say  on  his 
direct  examination  that  he  relied  upon  the  statements  that  were 
made  to  him,  but  upon  his  cross-examination  he  testified  as  follows: 

"I  didn't  take  anj  stock  in  it  I  didn*t  care  what  came,  as  long  as  I  was 
above  board,  and  carried  out  my  agreement.  I  never  thought  no  more  of  it. 
♦  •  ♦  I  bought  the  lots  very  cheap;  xexy  low,  Indeed.  In  reference  to  this, 
Mr.  Brommer  said,  *We  will  sell  you  those  lots  very  cheap,  indeed,  if  you  wiU 
put  up  brick  buildings  upon  them,  setting  back  fifteen  feet  from  the  street.'  " 

This  testimony,  we  think,  is  not  sufficient  to  create  an  estoppel. 

We  are  of  the  opinion,  thc^refore,  that  the  judgment  as  to  all  the 
plaintiffs  except  Bimson  and  Lane  should  be  reversed,  and  the  com- 
plaint dismissed,  without  costs.  As  to  Bimson  and  Lane,  it  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event 

CULLEN,  BARTLETT,  and  HATCH,  JJ.,  concur. 

PRATT,  J.  (dissenting).  The  principle  is  well  established  that  a 
purchaser  of  real  estate  takes  subject  to  all  equities  of  which  he  hasjip 
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'notice.  In  the  present  case  it  sufficiently  appears  that  defendant 
knew  when  he  purchased  that  plaintiffs  bought  upon  the  faith  of  the 
restriction  announced  by  the  common  grantor.  The  defendant 
states  that  he  consulted  counsel  upon  the  matter,  and  was  adnsed 
that,  if  he  secured  a  deed  which  contained  no  restriction,  he  would  be 
able  to  use  his  land  as  he  desired.  We  think  he  was  badly  advised, 
and  that  he  must  abide  by  the  case  of  his  grantor.  The  plaintiffs 
were  prior  purchasers  in  point  of  time,  and  can  enforce  the  restric- 
tion against  subsequent  purchasers  with  notice.  It  appears  that 
plaintiffs  have  not  paid  for  their  lots,  and  the  circumstances  of  their 
alleged  purchase  create  a  good  deal  of  doubt  whether  it  was  more 
than  colorable.  What  would  probably  be  a  good  test  is  to  inquii-e  if 
their  grantor  could  have  built  the  house  in  question.  If  he  could 
not,  neither  could  his  grantee  with  notice.  In  a  case  where  the  lot 
was  so  far  away  as  that  the  damage  to  the  plaintiffs  was  not  appre- 
ciable, equity  would  not  take  cognizance  of  a  violation  of  the  restric- 
tions; but,  where  the  fact  is  found  that  the  plaintiffs  will  be 
materially  damaged,  equity  ought  to  intenene  and  grant  relief* 
Judgment  affirmed,  with  costs. 


(3  App.  Div.  5S2.) 

SHIELDS   V.    ROBINS. 

(Supreme  Court,  AppeUate  Division,  First  Department.      April  10,  189C.) 

1.  Statutory  Duty — Waiver  op  Pkrformance— Assumption  of  Risk, 

An  employ^  who,  knowing  that  there  was  no  roof  or  cover  to  an  elevator, 
continued  to  use  the  same,  assumed  the  risks  Incident  thereto,  and  waived 
the  performance  of  the  duty  to  provide  a  covering  for  said  elevatoi% 
whether  such  duty  was  imposed  by  statute  or  a  building  inspector  or  not. 

2.  Injury  to  Employe— Knowledge  op  Defects— Assumption  op  Risk. 

A  door  of  a  hatchway  in  the  roof  of  a  building  occupied  by  defendant 
closed  from  l>elow.  Leading  from  the  top  floor  to  the  hatchway  there  was 
a  ladder,  which  was  in  a  slippery  condition.  Plaintiff  had  knowietige  of 
the  changes  which  had  been  made  In  the  building  to  adapt  it  to  the  uses  of 
defendant's  business,  and  plaintiff  personally  directed  the  setting  up  of 
the  machinery,  and  reported  to  defendant  such  alterations.  Including  re- 
pairs to  the  elevator  and  the  floors  of  the  building,  as  were  necessary, 
which  were  made  imder  plaintiff's  direction.  One  of  defendant's  em- 
ployes, while  standing  upon  said  ladder,  endeavoring  to  fasten  said  door, 
slipped,  and  thereby  caused  to  fall  from  his  hand,  a  mallet  which,  after 
striking  the  floor,  bounded  into  the  elevator  shaft,  and  struck  plaintiff,  who 
was  coming  up  on  an  uncovered  elevator.  Held,  that  if  the  proiimate 
cause  of  the  accident  was  the  manner  of  closing  said  door  and  the  condition, 
of  said  ladder,  then  those  defects  were  obvious,  and  were  known  to  plain- 
tiff to  exist,  and,  as  he  therefore  ai^sumed  the  risk,  he  could  not  recover  for 
the  Injuries  sustained. 

Appeal  from  superior  court  of  New  York  City,  special  term. 

Action  by  John  Shields  against  John  N.  Robins  for  personal  in- 
juries. From  a  judgment  entered  upon  the  decision  of  the  court 
dismissing  the  complaint,  plaintiff  appeals.     Affirmed. 

The  action  was  brought  to  recover  damages  for  personal  Injuries  to  the 
plaintiff,  alleged  to  have  been  caused  by  the  negligence  of  the  defendant.  The 
defendant  occupied  the  building  No.  32  Washington  street,  where  he  carried 
on  the  business  of  repairing  steamships.    The  building  was  si^ stories jhigh. 
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with  an  elevator  shaft  rnnning  from  the  bottom  to  the  top.  The  elevator  was 
an  uncovered  platform  that  went  up  and  down  on  a  wire  cable,  and  was  used 
by  the  workmen  In  the  building  to  carry  iron  bars,  rods,  coal,  and  other  ma- 
terials used  in  the  business.  There  was  a  blacksmith's  shop  on  the  upper  floor. 
and  above  this  floor,  in  the  roof  of  the  building,  there  was  a  scuttle  or  hatch- 
way, which  was  closed  with  two  trapdoors,  one  shutting  down  from  above 
and  the  other  shutting  up  from  below.  The  upper  door  was  originally  provided 
with  a  hook  and  staple  to  fasten  it,  but  at  the  time  of  the  accident  the  staple 
was  broken,  and  a  nail  and  string  had  been  put  in  its  place.  The  lower  door 
was  hung  upon  hinges,  and  was  fastened  up  by  the  use  of  a  stick  resting 
upon  the  ladder  running  from  the  upper  floor  to  the  scuttle  or  hatchway.  This 
ladder  had  board  steps  about  four  inches  wide,  instead  of  round,  and  at  the 
time  of  the  accident  the  steps  were  greasy  and  slippery.  The  elevator  plat- 
form was  uncovered,  had  no  grating  or  screen  or  iron  above  it.  The  accident 
occurred  July  3,  1893.  The  plaintiff  was  going  upon  the  elevator  in  the  per- 
formance of  his  duties.  At  the 'same  time,  McDowell,  another  employ^,  had 
gone  up  the  ladder  to  fasten  the  lower  door  in  the  scuttle  or  hatchway  in  the 
roof.  He  had  with  him  a  piece  of  wood  and  an  oaken  mallet,  the  one  or  the 
other  to  be  used  in  securing  the  lower  door.  The  stick  generally  used  for  the 
purpose  was  gone.  McDowell  pushed  the  door  up  to  its  place,  and  tried  to 
fasten  it  with  the  piece  of  wood,  but  it  did  not  work.  He  tried  the  mallet,  and 
that  would  not  do.  He  then  held  the  mallet  in  one  hand,  and  tried  to  work 
the  piece  of  wood  in  tight  between  the  door  and  the  step  of  the  ladder,  and 
in  doing  this  his  foot  slipped  on  the  ladder,  and  the  mallet  slipped  out  of  his 
hand  and  fell.  It  struck  the  floor  below,  and  bounded  into  the  elevator  shaft, 
and,  falling  down,  struck  the  plaintiff,  who  was  coming  up  on  the  elevator, 
upon  his  head  and  shoulders,  and  caused  the  injuries  for  which  the  action  was 
brought.  McDowell  w^as  a  boiler  maker,  and  his  hands  were  greasy  and  sltp< 
pery  at  the  time  of  the  accident.  The  plaintiff  had  been  in  the  defendant's 
employ  for  21  years,  was  originally  a  machinist,  and  was  made  assistant 
superintendent  in  March  or  April,  1893.  The  business  was  moved  into  the 
Washington  street  building  a  few  months  before  the  accident  There  had  been 
a  soap  manufactory  in  the  building  before  that  Changes  were  made  in  the 
building  to  adapt  it  to  the  uses  of  the  business,  from  time  to  time,  before  the 
accident.  Plaintiff  had  knowledge  of  these  changes.  He  personally  directed 
the  location  and  setting  up  of  the  machinery.  He  reported  to  the  defendant 
such  alterations  and  repairs  as  were  necessary  to  be  made  in  the  building,  and 
they  were  generally  made  under  plaintiff's  direction.  As  to  the  elevator, 
boards  were  put  around  the  hatches  on  each  floor,  and  coverings,  like  trap- 
doors; new  pulleys  were  put  in  the  elevator,  and  a  new  wire  cable  for  it  to* 
run  on;  also  a  new  carriage  and  car.  Plaintiff  had  charge  of  these  changes 
and  repairs.  He  also  directed  reiMilrs  in  the  floors  of  the  building,  and  sug- 
gested any  other  alterations  or  repairs  that  he  thought  ought  to  be  made. 
-  On  the  trial  the  plaintiff  read  in  evidence  a  deposition  made  by  defendant, 
wherein  defendant  testified  that  the  inspector  of  buildings  called  upon  bim» 
after  he  went  into  the  Washington  street  building,  and,  among  other  things, 
directed  him  to  put  a  covering  or  roof  over  the  elevator;  but  he  did  not  comply 
with  this  direction  until  after  the  accident.  The  plaintiff  alleged  In  his  com- 
plaint that  bis  injuries  were  caused  solely  by  the  negligence  of  the  defendant, 
and  by  the  improper  and  defective  construction  of  the  hatchway  in  the  roof 
of  the  building;  and  plaintiff's  counsel,  in  his  brief,  claims  the  real  cause  of 
the  accident  was  the  defective  construction  of  the  hatchway  or  scuttle  in  the 
roof  and  the  defective  condition  of  the  ladder  leading  to  it. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Everett  P.  Wheeler,  for  appellant. 
Alden  S.  Crane,  for  respondent. 

WILLIAMS,  J.    The  complaint  hardly  alleges  as  ground  of  neg- 
ligence the  failure  of  defendant  to  comply  with  anv  statutory  duty  T^ 
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imposed  upon  him  to  provide  a  roof  or  cover  for  the  elevator  as 
directed  by  the  inspector  of  buildings.  But,  even  if  the  pleading 
was  suflScient  to  enable  him  to  litigate  that  question,  still  the  evi- 
dence, taken  all  together  was  insutficient  to  support  a  recovery  up- 
on such  a  theory.  The  plaintiff  knew  there  was  no  such  roof  or 
cover  to  the  elevator,  and  continuing  in  defendant's  employ,  and 
using  the  elevator  with  such  knowledge,  he  assumed  the  risks  inci- 
dent to  the  use  of  the  elevator  as  it  was,  and  waived  the  perform- 
ance of  the  duty  by  the  defendant  to  furnish  such  appliance,  whether 
required  by  the  statute  or. inspector  of  buildings  or  not.  Freeman 
V.  Mill  Co.,  70  Hun,  531,  24  N.  Y.  Supp.  403,  affirmed,  without  opin- 
ion, 142  N.  Y.  639,  37  N.  E.  567;  Knisley  v.  Pratt,  75  Hun,  323, 
26  N.  Y.  Supp.  1010,  reversed  148  N.  Y.  372,  42  N.  E.  986.  These 
cases  effectually  dispose  of  several  decisions  of  general  terms  in  the 
state  to  the  effect  that  an  employ^^  could  not  be  held  to  have  as- 
sumed the  risks  incident  to  the  use  of  defective  appliances,  where 
the  employer  had  failed  to  comply  with  provisions  of  the  statute, 
but  where  the  actual  condition  of  the  appliances  was  known  to  the 
employ^.  See,  also.  Marsh  v.  Chickering,  101  N.  Y.  396,  5  N.  E. 
56.  There  could,  therefore,  be  no  recovery  here  for  the  negligence 
of  the  defendant  in  failing  to  put  the  roof  or  cover  over  the  elevator. 
This  defect  was  obvious,  and  was  well  known  to  the  plaintiff,  and 
he  voluntarily  assumed  the  risks  incident  to  the  use  of  the  elevator 
without  this  appliance. 

The  only  question  remaining  is  whether,  under  the  evidence,  the 
jury  could  properly  have  found  negligence  on  the  part  of  the  de- 
fendant which  caused  the  accident  with  reference  to  the  construction 
or  condition  of  the  lower  door  of  the  hatchway  or  scuttle  in  the 
roof,  and  the  ladder  leading  to  it  from  the  upper  floor.  The  only 
defects  that  could  be  complained  of  were  in  the  manner  of  fastening 
the  doors,  and  greasy  and  slippery  condition  of  the  ladder.  It  is 
doubtful  if  these  defects  could  be  said  to  have  been  the  proximate 
cause  of  the  accident.  The  defendant  suggested  that  the  proximate 
cause  of  the  accident  was  the  carelessness  and  negligence  of  Mc- 
Dowell, the  co-employ^  of  the  plaintiff,  and  therefore  no  recovery 
could  be  had.  We  think  this  is  hainily  an  answer  to  the  plaintiff's 
theory  of  negligence.  Even  if  it  was  found  that  McDowell  was 
negligent,  still  the  question  would  remain  whether  the  accident 
would  have  occurred  but  for  the  negligence  of  the  defendant  him- 
«elf,  as  to  the  construction  and  condition  of  the  door  and  ladder. 
If  it  would  not,  then  the  defendant  would  be  liable,  notwithstand- 
ing the  negligence  of  McDowell  may  also  have  contributed  to  the 
accident.  This  question  would  have  been  one  of  fact  for  the  jury. 
The  appliance  for  fastening  the  door,  and  greasy  and  slippery  con- 
dition of  the  ladder,  might  well  have  been  found  by  the  jury  to 
be  defective  and  dangerous,  and,  if  the  accident  had  resulted  directly 
from  such  defective  condition,  they  might  have  been  found  to  have 
been  the  proximate  cause  of  the  accident.  It  is  said  the  direct  re- 
sult of  these  defects  was  the  dropping  by  McDowell  of  the  oaken 
mallet.  The  mallet  dropped  upon  the  floor  below,  and,  bounding, 
happened  to  go  down  the  elevator  shaft.    If  it  had  bounded  m  any 
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other  direction,  or  the  trapdoor  in  the  upper  floor  in  the  elevator 
shaft  had  been  closed,  or  there  had  been  a  cover  or  roof  over  the 
elevator,  no  injury  would  have  resulted  to  the  plaintiff.  It  is  doubt- 
ful, under  these  circumstances,  if  it  could  properly  be  said  that  these 
defects  were  so  directly  connected  with  the  accident  that  they  were 
the  proximate  cause  thereof.  It  seems  to  us,  however,  that  it  must 
be  said  these  defects  were  obvious,  and  were  known  to  the  plain- 
tiff to  exist,  and  that,  under  the  rule  hereinbefore  referred  to,  he 
must  be  held  to  have  assumed  the  risks  incident  to  the  use  of  the 
door  and  ladder  as  they  were.  They  were  open  to  observation;  and 
the  position  of  the  plaintiff,  his  employment,  and  the  duties  per- 
formed by  him  after  the  occupation  of  the  building,  were  such  as 
would  fully  apprise  him  of  the  condition  of  the  door  and  ladder  as 
they  actually  existed.  We  are  of  the  opinion,  therefore,  upon  the 
whole  case  that  the  complaint  was  properly  dismissed  by  the  trial 
court,  and  that  the  judgment  should  be  affirmed,  with  costs.  All 
concur. 


(3  App.  Div.  456.) 

PEOPLE  ex  rel.  THORN  v.  PANGBURN. 

(Supreme  Ctourt,  AppeUate  Division,  First  Department      April  10,  1896.) 

Corporations  —  Election  of  Directors  —  Ballots  —  I'rinted  and  Written 
Names. 

In  an  election  of  officers  of  a  corporation,  printed  ballots  had  been  pre- 
pared containing  the  names  of  such  candidates  as  had  been  theretofore 
placed  in  nomination,— among  others,  a  candidate  for  secretary.  Another 
candidate  was  nominated  for  the  position,  and  his  name  was  directed  to 
be  written  on  all  the  ballots  in  a  space  left  for  that  purpose.  In  casting 
the  ballots  the  greater  number  of  those  voting  erased  one  of  the  two  names, 
but  two  were  cast  containing  both  names,  with  neither  erased,  and,  dis- 
-  carding  such  ballots,  neither  nominee  had  enough  to  elect.  Held  that,  in 
such  case,  the  written  name  could  not  be  considered  as  controlling  the  one 
printed  in  indicating  the  choice  of  the  voter,  and  that  the  two  ballots  were 
properly  rejected,  and  a  new  vote  ordered. 

Appeal  from  superior  court  of  New  York  City. 

Proceeding  in  the  nature  of  quo  warranto  on  the  relation  of  Oscar 
Thorn  against  Jeremiah  Pangburn,  Jr.,  to  determine  the  right  to 
the  office  of  secretary  of  the  Retail  Coal  Exchange  of  the  city  of 
New  York,  a  domestic  corporation.  There  was  a  judgment  of  ouster 
against  the  defendant,  and  he  appeals.    Reversed. 

The  Retail  CJoal  Exchange  of  this  city  is  a  corporation  duly  organized  under 
the  laws  of  the  state  of  New  York,  having,  among  other  officers,  a  secretary, 
who,  according  to  the  by-laws,  is  to  be  elected  annually  at  the  first  meeting 
in  December  of  each  year,  which  election  is  to  be  by  ballot.  On  December  7, 
1894,  at  a  meeting  of  this  corporation,  nominations  for  officers  for  the  year 
1895  were  made,  at  which  Jeremiah  Pangburn,  Jr.,  was  nominated  for  secre- 
tary. The  annual  meeting  was  held  December  21,  1804.  The  secretary 
brought  to  this  meeting  the  printed  list  of  nominees,  whereon,  for  secretary, 
appeared  the  defendant's  name,  and  following  that  name  was  a  blank  space 
of  about  half  an  inch.  The  chairman  called  for  additional  nominations  for 
secretary,  and  the  relator  was  then  also  nominated.  The  printed  slips  were 
distributed  among  the  members,  and  the  presiding  officer  announced  the  ad- 
ditional nominations  made  at  this  meeting,  and  directed  "that  the  members 
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would  please  write  those  in;  that  is,  proceed  to  complete  the  baUot.  •  •  • 
After  which  a  recess  Was  declared  for  the  preparation  of  ballots."  Under  the 
by-laws,  "a  majority  vote  of  the  members  present  and  voting  shall  be  neces- 
sary to  elect,  and  the  mode  of  taking  a  vote  or  ballot  on  any  question  shall  be 
in  such  manner  as  the  meeting  shall  decide."  After  the  recess,  ballots  were 
cast,  and  the  count  showed  that,  of  the  42  ballots  cast,  21  had  the  printed  name 
J.  Pangbum,  Jr.,  and  the  name  Oscar  Thorn  In  writing  underneath  it,  with  a 
line  drawn  through  the  name  J.  Paugburn,  Jr.;  7  had  the  name  J.  Pangburn, 
Jr.,  in  print,  and  the  name  Oscar  Thorn  in  writing  underneath  it,  with  a  line 
drawn  through  the  name  Oscar  Thorn;  12  had  the  name  J.  Pangburn,  Jr.,  in 
print,  only;  and  2  had  the  name  J.  Pangbum,  Jr.,  in  print,  and  the  name  Oscar 
Thorn  In  writing  underneath  it  with  neither  name  crossed  off,  so  that  these 
two  ballots  read: 

"For  Secretary, 

**J.  Pangburn,  Jr.  [In  print]. 

"Oscar  Thorn  [in  writing]." 

The  Inspectors  of  election  decided  that  these  two  ballots  were  defective,  and 
the  president  of  the  exchange  declared  that  there  had  been  no  election  for  sec- 
retary, and  ordered  another  vote  to  be  taken,  which  was  immediately  done, 
and  showed  19  for  Mr.  Thorn  and  24  for  Mr.  Pangbum,  w'hereupon  Mr.  Pang- 
burn was  declared  duly  elected  and  installed  into  office.  The  action  was  tried 
by  the  court  without  a  jury,  and  the  decision  rendered  was  to  the  effect  that 
the  tellers  erred  in  declaring  the  said  two  ballots  defective;  and  from  the 
judgment  entered  upon  that  decision,  this  appeal  is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
O'BBIEN,  and  INGRAHAM,  JJ. 

Louis  Wertlieimer,  for  appellant. 
Robert  A.  B.  Dayton,  for  respondent. 

O'BRIEN,  J.  It  is  not  disputed  but  that,  if  these  two  ballots  were 
defective,  the  ruling  of  the  chairman  that  there  had  been  no  election 
for  secretary  was  right,  because,  in  that  event,  neither  of  the  candi- 
dates had  received  a  majority  vote  of  the  members  present  and  vot- 
ing, as  required  by  the  by-laws.  The  crucial  question,  therefore,  is^ 
were  these  ballots  defective? 

The  respondent  contends  that  they  were  not,  and  in  support  of 
such  contention  cites  the  case  of  People  v.  Saxton,  22  N.  Y.  310, 
which  was  followed  in  People  v.  Love,  63  Barb.  535.  In  the  Sax- 
ton  Case,  there  were  three  candidates  for  the  office  of  county  clerk, 
who  were  to  be  voted  for  upon  separate  printed  ballots.  Upon  the 
printed  ballots  containing  the  names  of  the  other  candidates  the 
name  of  Saxton  appeared  in  writing.  It  was  therein  held,  in  regard 
to  the  intention  of  the  voter,  as  to  whether  such  a  ballot  should  be 
counted  in  favor  of  the  written  or  the  printed  name,  that  ''writing 
a  name  upon  a  ballot  in  connection  with  the  title  of  an  oflBce  is 
such  a  designation  of  the  name  for  that  office  as  to  satisfy  the  stat- 
ute, although  he  omits  to  strike  out  a  name  printed  upon  it  in  con- 
nection with  the  same  office.  The  writing  is  to  prevail  as  the  high- 
est evidence  of  his  intention."  This  is  but  another  application  of 
the  well-settled  rule  that,  where  there  is  any  repugnancy  between 
the  written  and  printed  portions  of  an  instrument,  the  written  por- 
tion is  to  prevail  over  that  which  is  printed.  And  where,  as  in  that 
case,  upon  a  ballot  which  contained  the  name  of  another  candidate, 
a  person  wrote  the  name  of  the  candidate  Saxton,  jerasing.the  print- 
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ed  name,  there  was  no  difficulty  in  getting  at  what  was  the  intention 
of  the  voter. 

That  case,  however,  is  clearly  distinguishable  from  the  one  at  bar. 
Here  the  nominations  first  made  were  all  printed,  and  other  nom- 
inations were  permissible  upon  the  day  of  the  election;  and,  the 
relator  having  been  presented  for  the  office  of  secretary,  the  direc- 
tion of  the  president  was  that  his  name  should  then  be  written  on 
the  ballot  which  contained  the  printed  names  of  all  the  other  can- 
didates; and,  with  a  view  of  having  all  the  ballots  so  arranged  be- 
fore they  were  cast  for  any  candidate,  a  recess  was  ordered,  and  a 
direction  by  the  chairman  made  as  to  the  manner  of  making  up  the 
ballot.  It  is  true  that  some  of  the  members  neglected  to  complete 
the  ballots  by  writing  in  the  name  of  Thorn;  but  the  effect  of  this 
upon  the  validity  of  such  ballots,  when  cast,  we  are  not  called  upon 
to  determine.  The  by-laws  provide  that  the  "mode  of  taking  a  vote 
or  ballot  on  any  question  shall  be  in  such  manner  as  the  meeting 
shall  decide.''  And  the  acquiescence  of  members  in  the  direction  of 
the  president  as  to  the  manner  in  which  the  ballots  were  to  be  pre- 
pared before  proceeding  to  an  election  must  be  regarded,  in  the  ab- 
sence of  any  other  action  by  the  meeting,  as  controlling.  Be  that 
as  it  may,  however,  the  great  majority  of  those  present  and  voting 
proceeded  to  comply  with  the  directions  of  the  president  by  placing, 
in  writing,  under  the  printed  name  of  the  defendant,  the  name  of 
the  relator;  and  when  the  ballots  were  thus  all  prepared,  as  is 
shown  by  the  result,  many  who  desired  to  vote  for  Pangburn  erased 
the  name  of  Thorn  written  upon  the  ballot,  and  many  who  desired 
to  vote  for  Thorn  erased  the.  printed  name  of  Pangburn.  On  the  two 
ballots  in  question  both  names  appear,  without  either  being  erased; 
and,  as  there  was  no  means  of  determining  for  whom  these  were 
intended,  we  think  the  inspectors  of  election  were  right  in  holding 
that  they  were  defective,  and  should  not  be  counted. 

The  distinction  between  the  Saxton  Case  and  this  is  clear.  In  the 
former,  the  writing  of  the  name  raised  the  presumption  that  it  was 
the  voters  intention  to  vote  for  the  man  whose  name  he  wrote  upon 
the  ballot,  and  it  was  the  only  means  by  which  he  could  indicate 
such  choice,  while  here  the  voter  was  directed  to  write  the  name 
of  Thorn  on  the  printed  ballot  before  he  could  make  his  choice.  In 
the  Saxton  Case  the  voter  designated  his  choice  by  writing  a  name, 
while  in  this  case  he  could  only  designate  his  choice  by  striking  out 
a  name.  Under  such  circumstances,  therefore,  the  mere  writing  of 
a  name  upon  the  ballot  underneath  the  printed  name  for  the  same 
office  could  raise  no  presumption  that  the  person  writing  it  intended 
to  vote  for  the  one  whose  name  appeared  thereon  in  writing,  as 
against  the  person  whose  name  was  printed.  After  both  names  were 
on  the  ballot,  the  choice  of  the  voter  was  to  be  indicated  by  crossing 
out  the  one  for  whom  he  did  not  intend  to  vote.  Unless  this  were 
done,  there  was  nothing  to  indicate  the  voter's  choice.  It  was  error, 
therefore,  to  hold,  upon  the  facts  here  appearing,  that  the  written 
name  took  any  precedence  over  the  printed  one.  We  think  the  in- 
spectors were  right  in  holding  that  the  persons  casting  the  disputed 
ballots  had,  under  the  mode  prescribed,  failed  to  indicate  their  choice.  [^ 
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The  judgment  appealed  from  should  be  reversed,  and  there  should 
be  judgment  in  favor  of  the  defendant,  dismissmg  the  complaint, 
with  costs.    All  concur. 


(3  App.  Div.  448.) 

MARTIN  V.  SECOND  AVE.  R.  CO. 

(Supreme  Court,  AppeUate  Division,  First  Department.      April  10,  1896.) 

1.  Judgment — Evidence — Sufficiency. 

A  judgment  on  a  verdict  will  not  be  interfered  with  wbere  there  is  any 
evidence  to  sustain  it. 
a.  Carriers— NEGiiiGENCB— Burden  of  Proof. 

In  an  action  for  personal  injuries,  after  plaintiff  has  proved  that  the  acci- 
dent was  caused  by  a  sudden  movement  of  a  car  from  which  she  was 
alighting,  it  is  incumbent  on  defendant  to  prove  that  it  was  not  responsible 
for  the  happening  of  that  movement. 
8.  Same— Contributory  Negligence. 

Where  a  car  lias  stopped  for  the  purpose  of  permitting  its  passengers  to 
alight,  and  is  standing  perfectly  stlU,  it  is  not  negligence,  as  a  matter  of 
law,  for  a  person  to  step  off  it,  without  retaining  hold  of  supports. 

Appeal  from  superior  court  of  New  York  City,  trial  term. 

Action  by  Abby  S.  Martin  against  the  Second  Avenue  Railroad 
Company  for  personal  injuries.  From  a  judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.    Afifirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

P.  Merrill,  for  appellant. 

L  D.  Warren,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  for  per- 
sonal injuries  sustained  by  the  plaintiff,  who  claims  to  have  fallen 
while  alighting  from  one  of  the  defendant's  cars  on  the  8th  day  of 
August,  1893.  The  plaintiff  and  her  daughter  took  one  of  the  de- 
fendant's cars  at  Eighty-Second  street  and  Second  avenue,  to  go  to 
the  ferry  at  Ninety-Ninth  street.  It  was  an  open  summer  car,  with 
seats  running  across  it,  and  with  a  board  or  step  extending  the  en- 
tire length  of  the  car.  W^hen  the  car  arrived  at  Ninety-Sixth  street, 
at  which  the  depot  of  the  defendant  is  situated,  the  conductor  an- 
nounced that  passengers  going  to  Harlem  should  take  the  forward 
car,  as  the  car  upon  which  the  plaintiff  was  did  not  go  any  further. 
The  plaintiff  testified: 

"As  I  was  not  going  to  Harlem,  I  did  not  make  any  special  haste,  but  got  up, 
and,  after  most  of  the  passengers  had  stepped  off  the  car,  my  little  daughter 
stepped  off,  and  I  followed  her.  I  stepped  down  onto  the  platform  which  ran 
along  the  side  of  the  car,  and  a  sudden  jerk,  I  should  caU  it,-~I  don't  know  what 
other  word  would  express  it,— I  felt  as  if  I  were  pushed,  and  I  was  thrown  that 
way  to  the  right,  going  down  upon  the  bottom  of  my  hand.  ♦  ♦  ♦  When  the 
car  gave  that  start  I  was  on  the  platform,  ♦  ♦  ♦  just  about  to  step  down 
onto  the  ground.  ♦  ♦  ♦  i  think  it  was  the  horses  that  started  the  car.  I 
did  not  see  what  started  the  car.  •  ♦  ♦  Just  previous  to  the  time  when  I 
fell,  the  car  was  jerked,  and  pitched  me  off." 

She  could  not  tell  how  far  the  car  had  been  moved, — whether  it 
was  three  inches,  or  more,  or  less. 
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Upon  the  part  of  the  defendant  the  conductor  of  the  car  in  ques- 
tion testified  that,  after  the  car  stopped,  it  did  not  move  until  after 
the  plaintiff  fell;  that  he  had  just  stepped  from  the  rear  platform, 
and  was  going  along  the  easterly  side  of  the  car  when  the  plaintiff 
fell  over  towards  him;  that  he  could  not  see  what  made  her  fall, — 
did  not  see  her  stumble  or  do  anything;  that  as  soon  as  she  alighted 
she  fell  over  on  her  right  side.  The  driver  of  the  car  says  that, 
from  the  time  when  he  stopped  to  discharge  his  passengers  until 
his  car  was  taken  into  the  car  house  to  be  housed  for  the  night,  the 
car  did  not  move,  and  that  he  did  not  start  to  go  into  the  car  house 
until  after  the  accident.  The  transfer  clerk,  who  was  standing  be- 
side the  car  giving  transfer  tickets  to  passengers,  says  that  he  saw 
the  plaintiff  fall  when  she  was  about  five  feet  away  from  him,  and 
that  she  fell  as  she  stepped  upon  the  ground,  and  that  there  was 
no  movement  of  the  car  at  the  time.  The  conductor  of  the  car  fol- 
lowing stated  that  his  car  came  up  behind  the  car  upon  which  the 
plaintiff  was,  while  the  passengers  were  getting  off;  that  he  went 
up  from  his  car  to  see  whether  the  switch  was  right,  and  had  got 
abreast  of  the  car  in  question  when  the  plaintiff  fell,  and  that  there 
was  no  jerk  or  other  movement  of  the  car.  The  driver  of  the  fol- 
lowing car  witnessed  the  accident  from  the  front  platform  of  his 
own  car,  and  he  testifies  that  the  car  did  not  move  at  or  about  the 
time  of  the  accident.  A  patrolman  for  the  Commercial  Cable  Com- 
pany, who  was  looking  after  the  conduit  of  the  cable  company  in 
the  street,  says  that  he  saw  the  car  come  up  and  stop,  and  the 
plaintiff  fall;  and  he  swears,  also,  that  the  car  was  standing  still, 
and  that  there  was  no  jerk. 

Upon  this  state  of  the  evidence  the  jury  found  a  verdict  in  favor 
of  the  plaintiff.  We  do  not  see  that  such  conclusion  can  be  inter- 
fered with.  It  is  urged  upon  the  part  of  the  appellant  that  the  only 
person  who  testified  that  the  car  moved  or  jerked  says  that  she 
did  not  see  what  started  it.  The  car  having  stopped,  and  the  pas- 
sengers being  called  upon  to  alight,  if,  in  the  act  of  alighting,  the 
plaintiff  was  thrown  from  the  car  by  a  jerk  of  the  car,  it  was  nec- 
essary for  the  appellant  to  prove  that  it  was  not  responsible  for 
the  happening  of  that  movement  in  order  to  absolve  itself  from 
liability.  It  was  not  incumbent  upon  the  plaintiff  to  say  what 
caused  the  jerk.  It  was  negligence  upon  the  part  of  the  appellant 
to  allow  the  car  to  move  while  the  passengers  were  in  the  act  of 
alighting. 

There  was  some  evidence  given  that  there  were  handles  which  peo- 
ple could  take  hold  of  in  getting  down  from  the  car,  and  some  claim 
appears  to  have  been  made  that  it  was  negligence  on  the  part  of  the 
plaintiff  to  let  go  of  the  handle  in  getting  down.  But  the  evidence 
seems  to  be  that  a  party  alighting  could  not  hold  this  railing  with- 
out turning  entirely  round,  and  getting  off  backwards.  It  is  not 
negligence,  as  matter  of  law,  for  a  person  to  get  off  a  car  which 
is  perfectly  still,  and  which  has  stopped  for  the  purpose  of  permit-  . 
ting  its  passengers  to  alight,  without  holding  fast  to  a  handle. 

There  do  not  seem  to  J)e  any  exceptions  in  the  case  which  need 
especial  mention.    The  objection  raised  in  respect  to  the  question  j 
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as  to  whether  the  plaintiff's  injuries  would  be  lasting  or  not,  was 
not  sufficiently  specific  to  call  the  attention  of  the  trial  court  to  the 
particular  infirmity  which  is  now  complained  of. 

We  think  the  judgment  should  be  affirmed,  with  costs.    All  con- 
cur. 


<3  App.  Div.  164.) 

.    DYKER  MEADOW  LAND  &  IMPROVEMENT  CO.  v.  COOK. 
(Supreme  Court,  Appellate  Diyision,  Second  Department.     April  7,  1896.) 

1.  Constitutional  Law— Amendatory  Act— Title. 

Ijiws  1886,  c.  622,  entitled  "An  act  to  amend  the  title  of  and  to  amend 
an  act  entitled  *An  act,'  etc.,  passed  May  24,  1878,"  sufficiently  expresses 
the  subject  of  the  act,  within  Const,  art.  3,  S  16,  requiring  the  subject  of 
an  act  to  be  expressed  in  its  title. 

2.  Taxation-— Special  Assessments— Exemptions. 

Special  assessments  for  local  improvements  are  laid  in  the  exercise  of  the 
taxing  power,  and  the  legislature  has  power  to  exempt  property  from  their 
operation. 
8.  Municipal  Corporations — Opening  Street— Notice. 

The  length  of  notice  of  a  resolution  of  the  board  of  supervisors  for  the 
opening  and  grading  of  a  sti'eet  and  the  creation  of  a  special  assessment 
district  is  discretionary  with  the  board. 

ActioD  by  the  Dyker  Meadow  Land  &  Improvement  Company 
against  George  H.  Cook,  on  a  contract  for  the  conveyance  of  land, 
submitted  on  agreement  of  parties.     Judgment  for  defendant. 

Argued  before  BROWN,  P.  J.,  and  PEATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

(leorge  W.  Wingate,  for  plaintifif. 
John  L.  Devenney,  for  defendant. 
Joseph  A.  Burr,  for  city  of  Brooklyn. 

BROWN,  P.  J.  This  case  has  been  agreed  upon  by  the  parties, 
and  is  submitted  to  the  couit  pursuant  to  section  1279  of  the  Code 
of  Civil  Procedure.  The  plaiutitf  is  the  owner  of  land  on  the  west 
side  of  Seventh  avenue  in  that  part  of  the  city  of  Brooklyn,  which 
formerly  constituted  the  town  of  New  Utrecht.  It  has  entered  into 
a  contract  with  the  defendant  to  convey  to  it  a  portion  of  said  land, 
and  the  controversy  between  the  parties  relates  to  the  validity  of  an 
assessment  imposed  upon  said  land  for  the  grading  of  said  avenue. 
It  is  the  defendant's  contention  that  said  assessment  is  a  lien  upon 
the  land,  while  the  plaintiff  contends  that  it  is  void,  and  that  its 
invalidity  appears  upon  the  face  of  the  assessment  proceedings,  and 
that  for  that  reason  it  does  not  constitute  a  lien  upon  the  property. 
The  resolution  of  the  board  of  supervisiors  for  the  ojjening  and  grad- 
ing of  the  street  provided  that  the  assessment  district  should  extend 
to  the  distance  of  H50  feet  on  each  side  of  the  street  for  the  whole 
length  thereof.  Upon  the  assessment  map  the  Sisters  of  Mercy,  a 
charitable  corporation,  appears  to  be  the  owner  in  fee  of  lots  num- 
bered thereon  as  487  and  488.  Upon  neither  of  these  lots  was  any 
assessment  imposed  by  the  grading  commissioners,  but  the  case 
states  that  the  commissioners,  in  omitting  to  impose  any  assessment 
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thereon,  acted  pursuant  to  the  provisions  of  chapter  622,  Laws  1886, 
which  declared  that  real  property  situate  in  the  county  of  Kings, 
then  or  thereafter  owned  by  any  hospital,  orphan  asylum,  house  of 
industry,  or  other  charitable  corporation,  society  or  institution,  hav- 
ing for  its  object  the  refonnation  of  offenders,  the  care,  support,  or 
education  of  the  sick,  the  infirm,  the  destitute,  the  deaf,  the  dumb, 
or  the  blind,  should  be  exempt  from  all  assessments  for  local  im- 
provements. It  is  conceded  that  the  Sisters  of  Charity  fall  within 
the  class  of  corporations  designated  in  this  act. 

The  plaintiff's  first  proposition  is  that  the  act  referred  to  is  uncon- 
stitutional, in  that  it  is  a  local  act,  the  subject  of  which  is  not  ex- 
pressed in  the  title.  Const  iut.  3,  §  16.  It  appears  that  in  1878 
the  legislature  enacted  a  law  (chapter  364)  entitled  "An  act  relating 
to  the  assessment  of  real  property  in  the  city  of  Brooklyn,  county  of 
Kings,  owned  and  occupied  by  charitable  corporations,  societies  or 
institutions,"  which  exempted  from  local  assessments  the  real 
property  in  the  city  of  Brooklyn  owned  and  occupied  by  charitable 
corporations  and  societies  therein  named.  And  the  object  of  the  act 
of  1886  was  to  extend  such  exemption  to  the  real  property  owned  by 
the  same  class  of  charitable  corporations  and  societies  within  the  . 
county  of  Kings.  If  this  had  been  done  by  an  entirely  new  act,  no 
one  would  have  claimed  that  such  act  embraced  more  than  one  sub- 
ject. To  extend  the  exemption  to  all  property  owned  by  charitable 
corporations  and  societies  in  the  county  of  Kings  by  an  amendment 
to  the  law  of  1878,  it  was  necessary  to  amend  the  title  of  that  act; 
otherwise  the  subject  would  not  have  been  expressed  in  the  title.  I 
do  not  think  that  in  doing  only  that  which  was  necessary  to  legally 
accomplish  this  pui'pose  it  can  be  said  that  the  act  embraced  two 
subjects.  The  exemption  of  the  real  estate  from  assessments  was 
the  purpose  of  t^he  legislature,  and  the  sole  object  of  the  law.  The 
amendment  of  the  title  of  the  act  was  not  a  separate  subject,  but  a 
thing  necessary  to  carry  out  that  purpose,  and  effect  the  one  subject, 
to  wit,  the  exemption  of  the  land.  All  that  the  act  contains  is  the 
necessary  change  in  the  title  and  body  of  the  la^v,  and  its  provisions 
relate  to  the  details  of  one  general  subject.  It  was  not  essential 
that  the  amendment  should  api)ear  in  the  title.  An  expression  of 
the  general  subject  is  sufficient.  People  v.  Lawrence,  41  N.  Y.  137; 
Neuendorff  v.  Durj^ea,  69  X.  Y.  557.  An  act  which  pui-jwrts  to 
amend  an  existing  local  law  'expresses  its  subject  suflSciently  in  its 
title  if  it  refers  to  the  law  which  is  amended.  Peoi)le  v.  Briggs, 
50  N.  Y.  553.     In  that  case  it  was  said: 

**It  is  not  requisite  that  the  most  expressive  title  should  be  adopted,  nor 
should  courts  criticise  too  rigidly  the  details  of  a  bill  to  fiud  extraneous  matter. 
Every  presumption  is  In  favor  of  the  validity  of  legislative  acts,  and  they  are 
to  be  upheld,  unless  there  is  a  substantial  departure  from  the  organic  law." 

The  act  there  under  consideration  was  entitled  "An  act  to  amend 
the  several  acts  in  relation  to  the  city  of  Rochester,"  and  it  was  held 
that  "such  a  title  expresses  a  subject  comprehensive  enough  to  em-  ' 
brace  all  the  details  of  a  city  charter."  The  purpose  of  the  provision 
of  the  constitution  referred  to  has  been  frequently  stated.  In  Peo- 
ple V.  Briggs,  supra,  it  was  said  that  its  object  was  twofold: 
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"First.  To  prevent  a  combination  of  measures  in  local  bills,  and  secure  their 
passage  by  a  union  of  interests  commonlj-  known  as  *log-rolling.'  Second.  To 
require  an  announcement  of  the  subject  of  every  such  bill,  to  prevent  the 
fraudulent  insertion  of  provisions  upon  subjects  foreign  to  that  indicated  in 
the  title.  It  was  intended  that  every  local  subject  should  stand  upon  its  own 
merits,  and  that  the  title  of  each  bill  should  indicate  the  subject  of  its  pro- 
visions, so  that  neither  legislatures  nor  the  public  would  be  misled  or  de- 
ceived." 

In  Astor  v.  Railway  Co.,  313  N.  Y.  93,  20  N.  E.  594,  it  wa«  said: 

"Its  purpose  is  to  prevent  fraud  and  deception  by  concealment,  in  the  body 
of  acts,  of  subjects  not  by  their  titles  disclosed  to  the  general  public  and  legis- 
latures who  may  rely  upon  them  for  information  as  to  pending  legislation. 
AVhen  the  subject  is  expressed,  all  matters  fairly  and  reasonably  connected 
with  it,  and  all  measures  which  will  or  may  facilitate  Its  accomplishment,  are 
proper  to  be  incorporated  in  the  act,  and  are  germane  to  the  title.  The  title 
must  be  such,  at  least,  as  fairly  to  suggest  or  give  a  clue  to  the  subject  dealt 
with  in  the  act;  and  unless  it  comes  up  to  this  standard  it  falls  below  the  con- 
stitutional requirement" 

In  Re  Mayor,  etc.,  of  New  York,  99  N.  Y.  570,  2  X.  E.  642,  it  was 
said  the  most  valuable  test  of  such  a  title,  and  the  one  usually  em- 
ployed, is  to  inquire  whether  the  title  was  so  framed  as  to  be  de- 
ceptive or  misleading.  To  the  same  effect  is  In  re  Prospect  Park 
&  C.  L  R.  Co.,  67  N.  Y.  371.  There  is  nothing  misleading  or  decep- 
tive in  the  title  of  the  act  under  consideration.  To  any  one  reading 
it,  it  appears  that  it  amends  the  earlier  law  and  the  title  to  that 
law;  and  we  are  of  the  opinion  that  this  was  a  sufficient  expression 
of  the  subject  of  the  act.  It  follows  that  it  does  not  violate  the  con- 
stitutional provision  referred  to. 

The  plaintiff's  second  proposition  is  that  the  act  violates  the  con- 
stitutional provision  that  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.  This  proposition  rests  upon 
the  assumption  that  special  assessments  are  laid  in  the  exercise  of 
the  power  of  eminent  domain.  That  they  are  laid  in  the  exercise  of 
the  taxing  power  has  been  over  and  over  again  decided.  People  v. 
Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  419;  Public  School  v.  Davis,  31  N.  Y. 
574;  Howell  v.  City  of  Buffalo,  37  N.  Y.  267;  Litchfield  v.  Vernon,  41 
N.  Y.  124;  People  v.  Lawrence,  41  N.  Y.  137;  In  re  Van  Antwerp, 
56  N.  Y.  261;  Cooley,  Tax'n,  p.  424-430,  and  cases  cited  in  notes. 
Where  no  rule  for  exemptions  is  provided  in  the  constitution,  the 
power  to  make  them  is  unquestioned.  Such  power  is  not  limited 
to  exemption  from  general  taxation,  but  the  legislature  may  exempt 
property  from  the  operation  of  any  form  of  the  taxing  power.  Cooley, 
Tax'n,  p.  145.  The  question  as  to  the  extent  this  power  shall  be 
exercised  is  one  of  state  policy,  of  which  the  legislature  is  the  sole 
judge.  The  plaintiff  has  cited  no  authorities  to  the  contrary.  The 
cases  referred  to  in  the  brief  presented  questions  of  statutory  con- 
struction, and  are  in  accordance  with  the  current  of  authority,  "which 
holds  that  a  general  exception  of  property  from  taxation  will  not 
exempt  it  from  special  assessments  for  local  improvements.  Stuart 
V.  Palmer,  74  N.  Y.  189,  decided  nothing  applicable  to  the  question 
here  presented.  The  jurisdiction  of  the  board  of  supervisors  to 
direct  the  opening  of  the  avenue  is  not  assailed,  and  it  is  conceded 
by  the  learned  counsel  for  the  plaintiff  that  the  commissioners  who 
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made  the  assessment  were  legally  appointed,  and  the  assessment  is 
not  claimed  to  be  void  upon  any  other  ground  than  that  discussed. 
The  length  of  notice  to  be  given  of  the  presentation  of  the  commis- 
sioners' report  to  the  court  for  confirmation,  and  the  manner  of  publi- 
cation of  such  notice,  were  matters  resting  in  the  discretion  of  the 
board  of  supervisors.  All  the  law  required  was  that  the  parties  inter- 
ested should,  by  the  resolution  of  the  board,  be  afforded  an  oppor- 
tunity to  be  heard.  Stuart  v.  Palmer,  supra.  As  that  was  given, 
the  resolution  was  valid,  and  upon  the  completion  of  the  commis- 
sioners' report  the  assessment  became  a  lien  upon  the  property,  and 
the  defendant,  therefore,  cannot  be  compelled,  under  his  contract, 
to  accept  it. 

Judgment  must  therefore  be  rendered  for  the  defendant  on  the 
submitted  case,  with  costs.     All  concur. 


(3  App.  Dlv.  587;  25  Civ.  Proc.  R.  820.) 

KRONE  V.  KLOTZ  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department      April  10,  1896.) 

1.  Pbocebdinq  in  Aid  of  Execution— Ownership— Disputb. 

In  supplemental  proceedings  under  Code  Civ.  Proc.  §  2447,  to  require  a 
third  person  to  pay  over  to  the  sheriff  money  alleged  to  belong  to  a  judg- 
ment debtor,  the  court  has  no  power  to  determine  the  question  of  owner- 
ship; and,  wherever  a  dispute  exists  In  good  faith,  the  parties  should  be 
left  to  their  action. 

2.  Attorneys— Lien  for  Services. 

An  attorney  who  has  in  his  possession  money  belonging  to  a  client  has  a 
lien  thereon  for  services  rendered  in  proceedings  other  than  the  suit  In 
which  the  money  was  recovered. 

Appeal  from  special  term,  New  York  county. 

Supplemental  proceedings  in  an  action  by  Charles  Krone  against 
Frederick  E.  Klotz  to  require  a  third  party,  Frederick  Beltz,  to  pay 
over  to  the  sheriff,  to  be  applied  on  a  judgment  in  favor  of  plaintiff, 
a  sum  of  money  alleged  to  belong  to  defendant  Klotz.  From  an  or- 
der as  prayed,  defendant  Beltz  appeals.     Reversed. 

The  appellant,  the  third  person,  had  acted  as  attorney  for  the  Judgment 
debtor  in  an  action  against  the  Germania  Publishing  Company,  and  had  re- 
ceived In  that  action,  for  his  client,  $350,  about  January  1,  1895.  The  appel- 
lant was  paid  for  his  services  In  the  action  $150,  and  the  balance,  $200,  he 
held  for  his  client,  the  judgment  debtor.  His  client  had  another  claim  against 
the  Germania  Publishing  Company,  growing  out  of  the  alleged  fraudulent 
issue  to  him  of  stock  In  the  company,  and  a  suit  was  in  contemplation.  Ap- 
pellant also  rendered  services  for  the  Judgment  debtor  and  others  in  the  or- 
ganization of  a  corporation  in  the  state  of  New  Jersey,  for  which  he  was  to 
be  paid  $150,  but  had  been  paid  nothing,  and  his  client  had  acknowledged  this 
claim.  AprU  13,  1805,  the  appellant  wrote  his  client,  saying,  among  otli^r 
things,  that  his  clieBt*s  draft  upon  him  for  any  amount  not  exceeding  the  $200 
In  his  hands  belonging  to  his  client  would  be  honored.  April  16,  1895.  the 
sheriff,  having  an  attachment  In  this  action  against  the  property  of  the  Judg- 
ment debtor,  served  a  notice  thereof  upon  the  appellant;  and,  pursuant  there- 
to, the  appellant  gave  the  sheriff  a  certificate  to  the  effect  that  he  held  $200 
of  his  cUent*s  money  in  his  hands,  subject  to  the  appellant's  lien  for  fees. 
August  26,  1895,  and  again  October  10  and  18,  1895,  the  appellant  was  called 
and  examined  in  these  supplemental  proceedings,  and  the  fore^golng  facts  ap- 
peared.   The  appellant  then  claimed  that  he  was  entitled  to  retain  ±lre-$2Q(LT 
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for  his  services  In  the  suit  which  was  in  contemplation,  but  was  never  com- 
menced, and  for  his  services  in  organizing  the  New  Jersey  corporation,  all  of 
which  services  were  worth  fully  $200.  Upon  this  condition  of  things  appear- 
ing, the  court  made  the  order  appealed  from. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Fulton  McMahon,  for  appellant 
Julius  J.  Frank,  for  respondent 

WILLIAMS,  J.  It  seems  to  be  conceded  by  counsel  for  respond- 
ent that,  if  there  was  a  substantial  dispute  as  to  the  ownership  of 
the  |200,  the  order  appealed  from  was  improperly  granted  under 
section  2447,  Code  Civ.  Proc,  and  this  is  true.  Wherever  such  dis- 
pute exists  in  good  faith  the  court  cannot  settle  such  dispute  in 
supplemental  proceedings  but  should  leave  the  parties  to  their  ac- 
tion. Rodman  v.  Henry,  17  N.  Y.  482;  Banks  v.  Pugsley,  47  N. 
Y.  3G8;  Barnard  v.  Kobbe,  54  N.  Y.  516;  Waldron  v.  Walker  (Sup.) 
18  N.  Y.  Supp.  292.  The  fact  of  ownership  should  be  clearly  and 
conclusively  established,  in  order  to  warrant  the  making  of  the  or- 
der to  pay  over  the  money,  under  this  section  of  the  Code.  The 
appellant  claimed  a  right  to  retain  these  moneys  for  services  by 
him  for  the  judgment  debtor  in  proceedings  other  thau  the  suit  in 
which  the  money  was  recovered.  The  rendering  of  such  other  serv- 
ices and  the  value  thereof  were  proven,  and  apparently  were  uncon- 
tradicted. But,  if  there  was  any  conflict  of  evidence  in  reference 
thereto,  the  judge  had  no  power  to  determine  the  question  of  fact 
in  these  proceedings.  The  appellant  claimed  that  he  had  a  gen- 
eral lien  upon  the  money  for  these  services.  That  such  lien  exists, 
and  enables  the  attorney  to  hold  the  money  as  against  the  judgment 
debtor  himself,  seems  to  have  been  frequently  held  in  this  state.  In 
re  Attornev,  87  N.  Y.  521;  Ward  v.  Craig,  Id.  550;  In  re  Knapp,  85 
N.  Y.  284;'  Bank  v.  Todd,  52  N.  Y.  489. 

Our  attention  is  called  to  the  case*  of  Williams  v.  Ingersoll,  89 
N.  Y.  508  which,  it  is  claimed,  held  that  such  lien  was  confined  to 
the  judgment  in  the  same  action  in  which  the  services  were  ren- 
dered for  which  the  lien  was  claimed.  Let  us  see  what  these  various 
cases  do  really  decide.  In  Bank  v,  Todd,  supra,  the  action  was  to 
foreclose  a  mortgage.  After  the  decree  in  foreclosure  was  made,  a 
receiver  of  the  plaintiff  was  appointed.  He  continued  the  same  at- 
torneys, who  caused  the  mortgaged  property  to  be  sold,  and  re- 
ceived the  proceeds  of  such  sale.  Besides  their  costs  and  fees  in  that 
action,  the  attorneys  retained  a  sum  from  such  proceeds  to  apply  up- 
on the  indebtedness  of  their  client  to  them  for  otherj)rofessional  serv- 
ices. The  court  held  that  the  attorneys  had  a  lien  upon  the  papers 
in  the  foreclosure  suit,  not  only  for  costs  and  charges  of  that  suit, 
but  for  any  general  balance  due  them  for  any  other  professional 
service;  that  this  rule  was  not  peculiar  to  attorneys,  but  applied 
to  an  ordinary  factor  who  had  a  lien  upon  goods  consigned  to  and 
received  by  him  for  unpaid  balances  theretofore  accrued.  In  Re 
Knapp,  supra,  the  petitioner  applied  to  the  courts  to  compel  her 
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attorney  to  pay  over  to  her  94,411.50,  alleged  to  have  been  unlaw- 
fully retained  by  him  out  of  moneys  collected  for  her.  The  deceased, 
in  his  lifetime,  instituted  proceedings  to  recovier  moneys  due  him 
from  the  city  of  New  York  for  the  erection  of  an  armory,  and  em- 
ployed the  attorney  in  such  proceedings.  At  his  death  the  proceed- 
ings were  pending,  and  thereafter  the  petitioner  was  appointed  as 
executrix,  and  continued  the  same  attorney  in  the  proceedings.  Un- 
der a  power  from  her,  the  attorney  received  from  the  city  in  the 
proceedings  |6,781.85.  The  estate  was  insolvent.  The  attorney 
claimed  his  right  to  retain  from  the  moneys  so  received  by  him  f 4,- 
411.50,  not  alone  for  his  services  in  the  particular  proceedings  in 
which  the  money  was  recovered,  but  in  part  of  his  services  in  other 
matters  in  which  he  had  been  retained  by  the  deceased  and  the  ex- 
ecutrix. All  of  such  services  were  rendered  in  the  general  effort 
to  enforce  the  same  claim.  It  was  held  that  the  attorney  had  a  lien 
on  the  moneys  received  for  all  his  services  rendered  in  connection 
with  the  claim  sought  to  be  recovered,  which  lien  was  not  confined 
to  his  services  in  the  particular  proceedings  in  which  the  money  was 
recovered.  In  Re  Attorney,  supra,  the  proceeding  was  instituted  to  . 
compel  the  attorney  to  surrender  up  to  his  client  a  policy  of  insur- 
ance delivered  to  the  attorney  for  the  pui*pose  of  enabling  him  to 
perfect  or  confirm  the  rights  of  his  client  therein.  His  client  was  in- 
debted to  him  for  other  professional  services,  and  the  courts  held 
that  the  attorney's  lien  extended  to  a  general  balance  of  account 
for  professional  services,  and  was  not  confined  to  such  services  as 
were  rendered  in  the  litigation  which  terminated  in  the  particular 
judgment;  citing  Ward  v.  Craig,  and  In  re  Knapp,  supra.  In  Ward 
V.  Craig,  supra,  attorneys  were  employed  to  obtain  a  remission  of 
a  forfeiture  of  certain  property  by  the  United  States  government. 
Their  client  made  an  assignment  for  the  benefit  of  creditors,  and  the 
assignee  retained  the  attorneys  in  the  same  proceeding,  which  was 
continued  in  the  name  of  the  assignor,  and  resulted  successfully. 
The  action  was  brought  by  the  assignee  to  recover  from  the  attor- 
neys the  money  received  by  them  from  the  United  States  govern- 
ment. It  appeared  that  while  this  proceeding  was  pending,  and  be- 
fore the  assignment  was  made,  there  was  a  criminal  action  against 
the  assignor,  at  the  suit  of  the  United  States  government,  and  a  civil 
action  for  customs  due;  and,  after  the  assignment,  there  were  two 
other  actions  against  him  on  warehouse  bonds;  and  in  all  these  ac- 
tions these  same  attorneys  were  employed.  There  were  also  three 
other  civil  suits  for  customs  duties,  which  were  included  in  the  re- 
mission proceedings,  and  the  attorneys'  services  in  all  these  cases 
and  proceedings  were  worth  the  amount  the  attorneys  had  received 
in  the  remission  proceedings.  It  was  held  that  the  attorneys  had  a 
lien  upon  the  money  so  received  for  their  services  in  all  of  these  mat- 
ters. The  attorneys  did  not  set  up  a  technical  counterclaim,  but 
they  alleged  the  performance  of  the  services,  their  value,  and  the 
right  of  the  attorneys  to  retain  therefor  the  moneys  received  from 
the  government,  and  this  was  held  suflflcient.  The  cases  of  Bank  v, 
Todd  and  In  re  Knapp,  supra,  were  cited  in  that  case.  In  Wil- 
liams V.  Ingersoll,  supra,  the  plaintiffs  were  employed  as  attorneys  j 
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and  counsel  in  various  suits  and  legal  proceedings.  One  case  was 
for  malicious  prosecution  brought  by  their  client.  There  was  an 
oral  agreement  between  them  and  their  client  that  they  were  to  be 
paid  for  their  services  out  of  any  moneys  their  client  might  obtain 
or  become  entitled  to  from  any  of  the  suits  or  proceedings,  and  that 
they  should  have  a  lien  for  all  such  services  upon  such  moneys,  which 
should  be  superior  to  any  right  their  client  might  have.  All  these 
actions  were  finally,  by  agreement,  submitted  to  an  arbitrator,  who 
awarded  to  their  client  J10,000  for  malicious  prosecution.  The  serv- 
ices of  the  attorneys  in  all  these  matters  were  worth  |10,000.  It 
was  held  that  the  agreement  operated  as  an  equitable  assignment, 
which  attached  to  the  award  as  soon  as  made,  and  was  good  against 
the  client  and  any  attaching  creditor.  It  was  said  in  the  opinion 
that  the  attorneys  could  claim  no  general  lien  upon  the  award  as 
attorneys,  and  could  not  base  their  claim  to  an  e<iuitable  lien  upon 
mere  promise  of  their  client  that  they  should  be  paid  out  of  any 
moneys  recovered;  and  that  an  agreement,  oral  or  in  writing,  to 
pay  a  debt  out  of  the  designated  fund,  did  not  give  an  equitable  lien 
upon  the  fund,  or  operate  as  an  equitable  assignment  thereof.  These 
statements,  however,  were  with  reference  to  an  abstract  question, 
which  was  not  necessarily  involved  in  the  decision  of  the  case.  The 
attorneys  were  permitted  to  hold  the  reward  upon  the  theory  of  an 
equitable  lien,  as  above  stated,  and  all  that  was  said  thereafter  by 
the  court  was  clearly  obiter,  and  no  reference  was  made  to  the  cases 
above  analyzed,  nor  were  any  of  them  considered  or  criticised. 

The  theory  of  the  order  made  in  this  case  was  that  the  judgment 
debtor  himself  would  have  been  entitled  to  recover  the  |200  from 
his  attorney,  the  appellant,  if  the  order  had  not  been  made.  Sup- 
pose that  he  had  sued  the  attorney  for  the  money,  and  the  attor- 
ney had  counterclaimed  the  indebtedness  for  his  services;  would 
he  not  thereby  have  defeated  the  client's  right  to  recover?  In  this 
condition  of  authorities,  and  in  view  of  the  suggestions  we  have 
made,  it  cannot  be  said  that  the  claim  made  by  the  appellant  to 
the  |200  was  not  made  in  good  faith,  or  that  there  was  no  substan- 
tial dispute  as  to  the  debtor's  ownership  of  the  money  at  the  time 
the  order  was  made,  or  that  the  fact  of  the  debtor's  ownership  was 
clearly  and  conclusively  established.  We  are  not  called  upon  to 
determine  whether,  in  an  action  between  the  parties,  the  appellant 
or  the  judgment  debtor  would  be  found  to  be  such  owner.  The  fact 
of  such  ownership  of  the  debtor  was  in  doubt,  and  could  not  there- 
fore be  determined  in  these  supplemental  proceedings. 

It  seems  to  us  that  the  court  had  no  power  to  make  the  order 
appealed  from,  and  that  such  order  should  be  reversed,  with  costs 
of  the  appeal,  and  the  motion  should  be  denied,  with  (10  costs.  ^All 
concur. 
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(3  App.  DiV.  451.) 

WATERTOWN  PAPER  CO.  et  al.  v.  WEST  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.      April  10,  1896.) 

Pleading— Bill  op  Particulars. 

Defendant's  motion  for  a  bill  of  particulars,  made  before  answering,  de- 
murring, or  otherwise  moving  in  reference  to  the  complaint,  was  prema- 
turely granted,  there  being  no  allegation  that  such  bill  was.  necessary  to 
enable  defendant  to  prepare  his  answer. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Watertown  Paper  Company  and  another  against 
George  West  and  others  to  set  aside  a  general  assignment.  From 
an  order  granting  the  motion  of  defendant  West  for  a  bill  of  partic- 
ulars, plaintiffs  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

J.  A.  Arnold,  for  appellants. 

C.  De  H.  Brower,  for  respondent. 

PER  CURIAM.  It  appears  by  the  aflfldavit  upon  which  this  mo- 
tion was  made  that  this  defendant  has  not  answered  or  demurred  or 
otherwise  moved  in  reference  to  the  complaint  since  the  same  was 
served  npon  him.  There  is  no  allegation  in  the  moving  papers  that 
a  bill  of  particulars  is  necessary  to  enable  the  defendant  to  prepare 
his  answer;  and  it  is  quite  evident  that  it  is  not,  as  he  can  deny, 
either  expressly  or  upon  information  and  belief,  the  allegations  con- 
tained in  the  complaint.  We  think,  therefore,  that  this  motion  was 
prematurely  made,  and  that,  at  this  stage  of  the  action,  the  facts 
necessary  to  be  alleged  and  proved  were  not  before  the  court  to  jus- 
tify the  granting  of  a  bill  of  particulars. 

The  order  should  be  reversed,  with  |10  costs  and  disbursements, 
and  the  motion  denied^  with  f  10  costs. 


(3  App.  Dlv.  51.) 

PICARD  et  al.  v.  LAXG  et  al, 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  14,  1896.) 

1.  CouNTBROLAiM— Judgment. 

In  an  action  against  a  husband  and  wife  on  her  note  Indorsed  by  him, 
which,  with  certain  money,  he  gave  plaintiff  for  a  horse  which  plaintiff 
sold  and  warranted  to  him,— the  Jury  having  found  that  delivery  of  the 
note  to  plaintiff  was  without  consideration,  and  that  plaintiff  was  liable 
for  breach  of  warranty  pleaded  by  the  male  defendant  by  way  of  counter- 
claim,—damages  should  not  have  been  awarded  to  both  defendants,  but 
only  to  the  male  defendant;  and,  as  to  the  female  defendant,  the  com- 
Q^alnt  should  have  been  merely  dismissed. 

i2.  Nkw  Trial— Motion  for  Judgment. 

Though  one  does  not  move  for  nonsuit  or  direction  of  verdict,  or  except 
to  the  charge,  he  may,  on  motion  for  new  trial  on  the  minutes,  have  such 
Judgment  as,  on  the  evidence,  pleadings,  and  verdict  is  proper. 
8.  Appeal— Modification  of  Judgment. 

Where,  In  an  action  against  the  principal  and  surety  on  a  note  given  for 
the  purchase  of  a  horse,  a  counttn-claim  is  set  up  by  the  principal  for  breach 
of  warranty,  and  a  verdict  and  Judgment  in  excess  of  the  note  Is,  through 
inadvertence,  rendered  on  the  counterclaim  for  both  defendants,  the  Judg-   T^ 
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ment  on  appeal  will  be  merely  reversed  in  as  far  as  it  srrants  affirmative 
relief  to  the  surety,  and  affirmed  as  to  the  principal,  without  granting  a 
new  trial. 

Appeal  from  circuit  court,  Monroe  county. 

Action  by  Abraham  Picard  and  others  against  Rosa  Lang  and 
husband.  From  a  judgment  for  defendants,  and  an  order  denying  a 
new  trial,  Blaintiffs  aDneal.     Modified. 

This  action  was  brought  upon  a  promissory  note  made  by  the  defendant 
Rosa  Lang,  payable  to  the  order  of  the  plaintiffs  (appellants),  for  the  payment 
of  the  sum  of  $130,  with  interest,  two  months  after  date,  the  date  being  the 
9th  day  of  December,  1890.  This  note  was  indorsed  by  the  defendant  Fred 
W.  Lang,  and  delivered  to  the  plaintiffs  as  part  payment  upon  the  pur- 
chase of  a  horse  that  Fred  W.  Lang  had  made  of  the  plaintiffs;  $50  being 
paid  by  him  to  .the  plaintiffs  at  the  time  of  the  purchase.  The  defendants 
are  husband  and  wife.  The  defendants  answered  separately;  the  husband, 
Fred  W.  Lang,  alleging  that  upon  the  sale  the  plaintiffs  represented  and 
warranted  the  horse  to  be  sound  and  healthy  in  all  respects,  without  flaw 
or  blemish,  and,  relying  upon  said  warranty,  he  purchased  the  said  horse; 
that  in  fact  the  horse  was  unsound,  was  lame,  and  had  a  disease  known 
as  the  "side  bone,*'  rendering  him  practically  worthless;  that  he  had  re- 
scinded the  sale,  and  offered  to  retuni  the  horse  to  the  plaintiffs,  who  had  re- 
fused to  accept  him ;  and  further  answering  that  the  note  was  without  consid- 
eration, and  void,  as  it  was  given  for  the  said  horse,  and,  in  addition  thereto, 
the  said  defendant  paid  the  said  plaintiffs  $50  in  cash.  Further  answering, 
the  said  defendant  alleged  that  he  suffered  damages  by  reason  of  the  premises, 
and  by  reason  of  expenses  he  had  been  put  to  in  consequence  of  the  breach  of 
said  warranty,  in  the  sum  of  $100.  for  which  he  demanded  Judgment  against 
the  plaintiffs,  by  way  of  counterclaim.  The  defendant  Rosa  Lang  interposed 
the  same  answer  as  her  husband,  except  as  to  the  counterclaim.  The  cause 
was  tried  at  the  Monroe  circuit,  in  .lanuary,  1893.  before  a  jury,  auo  the  Juiy 
rendered  a  verdict  for  both  defendants  in  the  sum  of  $81.30.  The  trial  court 
charged  the  jury  that,  if  they  rendered  a  verdict  for  the  plaintiffs,  it  should 
be  for  the  amount  of  the  note  and  interest;  if  for  the  defendants,  they  were 
entitled  to  a  verdict  for  the  $.50  paid  by  the  defendant  to  the  plaintiffs  upon 
the  sale  of  the  horse,  and  the  interest  to  the  time  of  such  trial.  The  defend- 
ants gave  evidence  tending  to  show  the  unsotmdness  set  forth  in  their  answer, 
and,  in  attempting  to  cure  the  horae  of  such  unsoundness,  they  (the  defendant 
Fred  W.  Lang)  had  expended  about  $25  or  $30,  which  was  specified  in  detail. 
The  plaintiffs  admit  the  making  of  the  warranty  as  claimed  by  the  defendants, 
and  the  only  question  was  whether  there  had  been  a  breach  of  that  warranty. 
Ui)on  the  coming  in  of  the  verdict,  the  court  eutertaine<l  a  motion  of  the  plain- 
tiffs upon  the  minutes  for  a  new  trial,  the  ground  of  such  motion  being  upon 
exceptions  taken  by  the  plaintiffs  upon  the  trial,  and  because  the  verdict  was 
excessive  in  amount,  and  because  it  was  contrary  to  the  evidence,  contrary  to 
the  law,  and  against  the  weight  of  the  evidence.  The  court  denied  the  motion 
for  a  new  trial  upon  the  minutes;  and  from  the  judgment  entered  upon  the  ver- 
dict, and  the  order  denying  the  motion  for  a  new  trial,  the  plaintiffs  appealed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WARD, 
and  GREEN,  JJ. 

Cassius  C.  Davy,  for  appellants. 
Wm.  F,  Rampe,  for  respondents. 

HARDIN,  P.  J.  From  the  pleadings  and  from  the  evidence  of- 
fered at  the  trial,  it  is  apparent  that  the  female  defendant  executed 
her  promissory  noie  to  the  order  of  her  husband,  the  male  defendant, 
and  that  he  indorsed  the  same,  and  used  it  m  consummating  the  pur- 
chase from  the  plaintiffs  of  a  horse  at  the  price  of  |180;  delivering 
simultaneously  with  the  note  of  fl30  so  made  and  Mdorsed  the  sum 
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of  |50,  in  full  payment  for  the  horse  so  purchased.  The  note  is  not 
set  out  in  the  appeal  book.  The  e\idence  satisfactorily  established 
the  fact  that  the  male  defendant  was  the  purchaser  of  the  horse,  and 
entered  into  the  contract  with  the  plaintiffs  which  was  consummated 
by  the  delivery  of  the  note  and  the  |50.  It  is  very  apparent  that  the 
warranty  of  the  horse  disclosed  by  the  evidence  ran  to  the  male  de- 
fendant. In  his  ans^'er  there  is  a  counterclaim  set  up  in  connection 
with  the  averment  of  a  breach  of  the  warranty  made  by  the  plain- 
tiffs at  the  time  of  the  sale  of  the  horse.  The  evidence  given  at  the 
trial  satisfactorily  established  the  warranty,  and  it  alao  presented  a 
question  of  fact  for  the  jury  to  determine, — as  to  what  damages  the 
male  defendant  had  suffered.  Evidently  the  jury  were  of  the  opin- 
ion that  the  note  on  which  the  plaintiffs  counted  was  without  con- 
sideration, and  that  the  male  defendant  was  entitled  to  recover  back 
the  money  which  he  had  paid,  to  wit,  |60,  and  the  interest  thereon, 
and  was  also  entitled  to  receive  damages  by  reason  of  the  breach  of 
contract  of  warranty.  Apparently  the  circuit  judge,  in  delivering 
his  charge,  failed  to  discover  that  there  was  not  any  counterclaim 
set  up  in  the  answer  of  the  female  defendant.  The  evidence  does  not 
disclose  that  any  counterclaim  existed  in  her  behalf.  The  evidence 
does  disclose  that  it  exists  in  behalf  of  the  male  defendant.  Inas- 
much as  his  liability  was  a  several  liability,  it  was  competent  for  him 
to  set  up  a  defense  which  should  extinguish  the  cause  of  action  relied 
upon  by  the  plaintiffs,  as  well  as  to  set  up  a  counterclaim  in  virtue 
of  a  contract  of  warranty  which  ran  from  the  plaintiffs  to  him. 
There  is  nothing  in  the  ease  to  indicate  any  right  in  the  female  defend- 
ant to  enforce  a  counterclaim.  It  seems  to  be  erroneous  to  allow  the 
female  defendant  to  recover  damages  upon  a  contract  which  she  was 
not  a  party  to,  or  to  recover  upon  a  counterclaim  which  she  has  not 
set  up  in  her  answer.  Spoflford  v.  Rowan,  124  N.  Y.  108,  2G  N.  E.  350; 
Halliburton  v.  Clapp  (Sup.)  36  N.  Y.  Supp.  1041. 

Although  there  was  no  motion  for  a  nonsuit  or  for  the  direction  of 
a  verdict,  or  exception  to  the  charge  delivered  by  the  judge,  it  was  in 
the  power  of  the  court,  upon  a  motion  for  ^  new  trial  made  upon  the 
minutes,  to  direct  such  judgment  as,  upon  the  evidence  and  the  pHad- 
ings  and  the  verdict,  was  proper.  Such  omissions  ^  not  prevent  the 
party  from  moving  to  set  aside  the  verdict  as  being  "founded  on  in- 
sufllcient  evidence."  Shearman  v.  Henderson,  12  Hun,  170,  approved 
and  followed  in  Lucas  v.  McEnerna,  19  Hun,  16.  It  is  competent  for 
this  court  to  make  such  an  order,  in  re\iewing  the  motion  for  a  new 
trial  made  upon  the  minutes,  as  might  have  been  made  by  that  court. 
It  seems,  under  the  circumstances  of  this  case  as  now  presented,  the 
judgment  as  to  the  male  defendant  should  be  affirmed,  with  costs^ 
and  the  judgment  modified  as  to  the  female  defendant  by  striking 
therefrom  the  award  of  damages  in  favor  of  the  female  defendant, 
and  directing  that  the  complaint  as  to  the  female  defendant  be  dis- 
missed, and  that  such  modification  be  made  without  costs  of  the  ap- 
peal to  either  the  plaintiffs  or  the  female  defendant.  Code  Civ.  Proc. 
§  1317;  Altman  v.  Hofeller,  83  Hun,  429,  31  N.  Y.  Supp.  881;  Good- 
sell  V.  Telegraph  Co.,  109  N.  Y.  147,  16  N.  E.  324;  Petrie  v.  Williams, 
68  Hun,  597,  23  N.  Y.  Supp.  237. 
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Judgment  as  to  Fred  W.  Lang  affirmed,  with  costs,  and  the  judg- 
ment as  to  Rosa  Lang  modified  by  striking  therefrom  the  award  of 
damages  in  her  favor,  and  directing  the  complaint  as  to  her  to  be  dis- 
missed, and  the  judgment  as  so  modified,  as  to  her,  is  affirmed,  with- 
out costs  to  her  or  to  the  plaintiffs. 

WARD,  J.  The  exceptions  taken  upon  the  trial  are  without 
merit,  and  need  not  be  considered.  The  damages  awarded  by  the 
jury,  so  far  as  the  defendant  Fred  W.  Lang  was  concerned,  were  not 
excessive.  They  were  made  up  of  $56.30,  being  the  |50  paid  by  the 
defendant  Fred  W.  Lang  to  the  plaintiffs  upon  the  purchase  of  the 
horse,  and  the  interest  on  the  same,  and  a  veterinary  surgeon's  bill 
incurred  by  the  defendant  Fred  W.  Lang,  and  medicines  procured  by 
him,  in  a  proper  attempt  to  remove  the  disease  and  cure  the  horse 
of  the  lameness  which  the  jury  found  existed  at  the  time  of  the  sale; 
the  surgeon's  bill  and  medicines  amounting  to  f  25  or  ^5. 

The  remaining  point  made  by  the  appellants  is  that  the  verdict  and 
judgment  in  favor  of  the  defendant  Eosa  Lang  in  connection  with  her 
husband  (the  other  defendant)  was  erroneous,  and  this  presents  a 
serious  question.  There  were  no  exceptions  to  the  charge  of  the 
court,  or  any  request  to  charge,  by  either  party;  so  that  the  charge 
of  the  court  that  verdict  could  be  rendered  for  both  of  the  defend- 
ants upon  the  counterclaim  was  not  challenged  by  any  exception  of 
the  plaintiffs  upon  the  trial.  The  correctness  of  the  verdict  in  favor 
of  the  wife  was,  perhaps,  challenged  upon  the  motion  for  a  new  trial 
upon  the  minutes.  No  reason  seems  to  exist  why  the  defendant 
Rosa  Lang,  who  was  in  fact  a  surety  upon  the  note  in  controversy, 
and  who  had  advanced  nothing  upon  this  purchase,  and  had  suf- 
fered no  damage  by  reason  of  the  transaction,  should  recover  dam- 
ages as  by  way  of  counterclaim,  none  being  alleged  in  her  answer. 
Had  the  attention  of  the  trial  court  been  properly  called  by  the  plain- 
tiff to  this  matter,  the  court  undoubtedly  would  have  instructed  the 
jury  that,  while  the  defendant  Rosa  Lang  might  be  relieved  alto- 
gether from  her  note,  still,  if  the  affirmative  relief  was  granted  by 
way  of  damages  and  counterclaim,  the  other  defendant  alone  was 
entitled  to  it.  TJiat  was  not  done,  and  the  question  here  is  whether 
the  plaintiffs  can  avail  themselves  of  the  error  thus  committed  upon 
the  trial,  upon  this  i-eview.  This  court  has  the  power  and  it  is  its 
duty  to  inspect  the  whole  record,  and  to  correct  every  substantial 
error  which  is  disclosed  by  the  examination,  though  not  specifically 
pointed  out  by  exception  (Standard  Oil  Co.  v.  Amazon  Ins.  Co.,  79 
N.  Y.  510;  Mandeville  v.  Marvin,  30  Hun,  282;  Lattimer  v.  Hill,  8 
Hun,  171;  Maier  v.  Homan,  4  Daly,  168;  Baylie,  New  Trials,  125); 
and  the  omission  of  the  defeated  party  to  move  for  a  nonsuit,  or  to 
request  that  a  verdict  be  directed  in  his  favor,  or  to  except  to  the 
submission  of  any  particular  question  to  the  jury,  does  not  preclude 
him  from  moving  to  set  aside  the  verdict  on  the  minutes  of  the  judge 
presiding  at  the  trial,  upon  the  ground  that  the 'evidence  was  in- 
sufficient or  that  the  verdict  was  contrary  to  law,  and,  I  think  we 
may  assume,  as  to  any  of  the  other  grounds  specified  in  section  999 
of  the  Code  of  Civil  Procedure  (Shearman  v.  Henderson,  12  Hun,  170; 
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Lucas  v.  McEnerna,  19  Hun,  14;  Tate  v.  McCwmick,  23  Hun,  218; 
Kelly  V.  Prazier,  27  Hun,  314). 

As  no  authority  seems  to  exist  in  the  law  for  this  judgment  in 
favor  of  the  wife,  Rosa  Lang,  it  must  be  reversed  as  to  her.  There 
was  evidence  sufficient  to  go  to  the  jury  upon  the  question  as  to  the 
unsoundness  of  the  horse,  and  to  sustain  the  counterclaim  alleged 
by  the  defendant  Fred  Lang  to  the  extent  of  the  damages  awarded 
by  the  jury,  and  the  judgment  should  therefore  be  affirmed  as  to 
him.  The  power  of  this  court  is  ample  to  make  such  a  disposition 
of  the  case.  Code  Civ.  Proc.  §  1317;  Schoonmaker  v.  Bonnie  (Sup.) 
3  N.  Y.  Supp.  492;  Simar  v.  Canaday,  53  N.  Y.  298. 

Judgment  directed  as  recommended  in  the  memorandum  herein  of 
HARDEN,  P.  J. 

POLLETT,  ADAMS,  and  GREEN,  JJ.,  concur. 

(3  App.  Div.  273.) 

POWELL  v.  MURRAY  et  al. 

(Supreme  CJourt,  AppeUate  Division,  Second  Department.    April  7,  1896.) 

1.  CJoRPOKATiOKS— Liability  of  Stockholders. 

A  contract  purchased  by  the  trustees  of  a  cori)oration  organized  under 
Laws  1848  solely  for  the  manufacture  of  electric  appliances,  whereby  the 
company  becomes  an  agent  to  sell  electric  supplies  manufactured  by  an- 
other corporation,  is  not  **property  necessary  for  its  business,"  within 
Laws  1853,  c.  333  (amending  Act  1848),  which  provides  that  stock  issued 
In  payment  of  such  property  shall  not  be  subject  to  further  calls,  nor  the 
holders  thereof  liable  for  further  payments. 

2.  Same— Contracts-— Ultra  Vires. 

The  purchase,  by  a  corporation  organized  solely  for  the  manufacture  of 
electric  appUances,  of  the  right  to  act  as  agents  for  the  sale  of  electric  sup- 
pUes  manufactured  by  another  company,  is  ultra  vires. 
8.  Same— Powers. 

The  enumeration  of  a  corporation's  powers  in  its  charter  implies  the  ex- 
clusion of  all  others. 

Action  by  William  B.  Powell  against  Edward  F.  Murray  and 
another.  Judgment  for  plaintiff,  entered  upon  the  decision  of  the 
court  on  a  trial  without  a  jury,  and  defendants  appeal.     Aifirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  GULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Davenport  &  Hollister,  for  appellants. 
O.  B.  Gould,  for  respondent. 

HATCH,  J.  This  action  seeks  to  charge  a  personal  liability  upon 
the  defendants  as  stockholder  of  the  National  Electric  Manufactur- 
ing &  Construction  Company  of  New  York,  a  corporation  organized, 
as  appears  by  its  charter,  for  "the  manufacture  of  electric  lamp  sock- 
ets, safety  cut-outs  and  the  appliances  connected  with  and  used  in 
the  setting  up  and  perfecting  of  electric  machinery  and  electric  light 
and  electric  motor  plants  for  public  and  private  uses  and  purposes." 
Its  capital  stock  was  f  50,000,  divided  into  500  shares  of  |lOO  each. 
The  defendants  were  the  only  stockholders  of  the  company,  and  there 
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was  issued  to  each  defendant  100  shares  of  stock,  of  the  par  value 
of  110,000,  for  which  they  paid  nothing.  The  company  was  organ- 
ized in  May,  1890.  On  April  1st  of  the  same  year,  the  defendants 
Murray  and  Latshaw  entered  into  a  contract  with  the  National  Elec- 
tric Manufacturing  Company  of  Eau  Claire,  Wis.,  whereby  they  ac- 
quired the  exclusive  right  and  license,  as  agents,  for  the  sale  of 
electrical  supplies  manufactured  by  said  company,  in  a  portion  of  the 
state  of  New  York,  and  in  three  other  Eastern  states.  The  trustees 
of  the  New  York  corporation  purchased  this  contract  of  the  defend- 
ants Murray  and  Latshaw,  and  as  consideration  therefor  issued  to 
said  defendants  the  remainder  of  its  capital  stock.  It  does  not  ap- 
pear that  the  contract  was  ever  assigned  or  delivered  to  the  corpora- 
tion. The  corporation  did  business  until  1893,  when  it  became  in- 
solvent, petitioned  for  its  dissolution,  and  was  placed  in  the  hands 
of  a  receiver.  No  money  was  paid  for  any  of  the  stock  issued,  and 
by  section  10,  Laws  1848,  under  which  the  corporation  was  organized, 
liability  against  the  stockholders  would  be  created  unless  they  are 
relieved  by  other  considerations. 

Appellants  meet  this  by  the  claim  that  the  transfer  of  the  contract 
was  a  purchase  of  the  property  by  the  corporation,  authorized  by 
Laws  1853,  c.  333,  which  amended  the  act  under  which  it  was  incor- 
porated.    This  act  provides : 

''The  trustees  of  such  company  may  purchase  mines,  manufactories  and 
other  property  necessary  for  their  business,  and  issue  stock  to  the  amount  of 
the  value  thereof  in  payment  therefor;  and  the  stock  so  issued  shall  be  de- 
clared and  taken  to  be  full  stock  and  not  liable  to  any  further  calls;  neither 
shall  the  holders  thereof  be  liable  for  any  further  payments  under  the  pro- 
visions of  the  tenth  section  of  said  act." 

This  claim  is  the  sole  question  presented  by  this  appeal.  By 
the  terms  of  this  amendment  the  property  purchased  must  be  such 
as  is  necessary  for  the  business  of  the  corporation,  and  it  has  been 
held  that  whether  the  property  purchased  was  in  fact  necessary  for 
the  purposes  of  the  corporation  was  to  be  determined  in  the  same 
manner  as  other  controverted  questions.  Schenck  v.  Andrews,  4G 
N.  Y.  589,  57  N.  Y.  133. 

This  contract  did  not  provide  for  furnishing  any  material  for  pur- 
poses of  manufacture  by  the  corporation.  The  company  which  exe- 
cuted it  prox)osed  to  furnish  a  manufactured  article,  and  constituted 
the  defendants  agents  to  sell ;  and  by  its  terms  the  defendants  agi*eed 
to  organize  a  company  for  the  purpose  of  placing  the  manufactured 
article  upon  the  market  in  the  specified  localities.  In  what  ^iew, 
then,  can  it  be  said  that  it  was  necessary  for  the  business  of  this 
corporation,  which  was  organized  solely  to  manufacture?  An  agency 
to  sell  is  in  no  sense  a  business  of  manufacturing.  People  v.  Roberts, 
145  N.  Y.  375,  40  N.  E.  7.  It  is  doubtful  if  this  license  to  sell  is 
property,  within  the  meaning  of  the  section  invoked.  It  is  not  neces- 
sary, however,  to  determine  that  question,  and  we  express  no  opinion 
thereon. 

Not  only  was  this  license  to  sell  the  manufactured  article  of  an- 
other comi>any  not  necessary  for  any  business  which  could  be  law- 
fully carried  on  by  this  corporation,  but  the  contract  was  ultra  vires 

Digitized  by  VjOOQIC 


Sup.Ct.)  POWELL    0,   MURRAY.  235 

of  it  to  make.  The  charter  of  a  corporation  is  the  measure  of  its 
power,  and  the  enumeration  of  those  powers  implies  the  exclusion 
of  all  others.  Thomas  v.  Railroad  Co.,  101  U.  S.  71.  The  business 
proposed  to  be  carried  on  under  this  contract  was  entirely  foreign 
to  the  character  and  scope  of  the  business  for  which  the  corporation 
was  chartered.  As  was  said  by  Judge  Earl,  in  speaking  of  a  similar 
case: 

"It  could  not  lawfully  engage  in  this  foreign  business  simply  because  it  could 
make  a  profit  therein.  A  corporation  may  foster  its  legitimate  business  by  all 
the  usual  and  appropriate  means.  But  it  cannot,  under  the  pretense  of  foster- 
ing, engage  in  transactions  entirely  ultra  vires."  Holmes  v.  Wlllard,  125  N.  Y. 
75,  25  N.  E.  1083. 

In  the  present  case  nearly  the  entire  corporate  stock  was  devoted 
to  making  a  market  for  the  manufactured  article  of  another  concern, 
in  which,  by  the  use  of  its  property  for  that  purpose,  this  corporation 
was  wholly  unable  to  carry  on  the  manufacture  of  those  articles  for 
which  it  was  brought  into  being,  and  thus  was  wholly  destroyed  the 
purpose  of  its  creation.  The  following  cases  are  abundant  authority 
for  the  view  here  taken:  Thomas  v.  Kailroad  Co.,  supra;  Minturn 
V.  Larue,  23  How.  435;  Alexander  v.  Cauldwell,  83  N.  Y.  480;  Dili- 
gent Fire  Co.  v.  Com.,  75  Pa.  St.  291 ;  Machine  Co.  v.  Wilkinson,  79 
Ala.  312;  Lime  Works  v.  Dismukes  (Ala,)  5  Lawy.  Rep.  Ann.  100,  and 
note,  6  South.  122. 

It  is  true  that  a  corporation,  like  individuals,  has  capacity  to  con- 
tract; and  it  may  be  said,  generally,  that  there  is  this  difference: 
The  latter  may  make  all  contracts  which  are  not  forbidden  by  law  or 
opposed  to  the  general  welfare  of  society,  while  the  former  possesses 
only  those  powers  which  are  expressly  granted,  and  the  contract 
which  it  makes  must  be  directly  connected  with  these  purposes  and 
those  which  are  necessary  to  accomplish  the  object  of  its  creation. 
It  is  by  no  means  certain  that  this  contract  could  be  assigned  to  this 
corporation.  By  its  terms  the  defendants  who  executed  it  agreed 
to  organize  a  stock  company  with  a  bona  fide  paid-in  capital  of  not 
less  than  f 25,000,  and  with  that  to  thoroughly  canvass  the  territory 
allotted  to  them  for  the  sale  of  the  system  of  electricity  and  supplies 
manufactured.  That  was  a  part  of  the  contract,  and  it  does  not  ap- 
pear that  defendants  were  authorized  to  assign  it  upon  any  other 
terms.  The  corporation  to  whom  it  is  claimed  that  it  was  trans- 
ferred in  no  sense  answered  its  terms.  But,  whether  we  say  it  was 
never  assigned,  or  could  be  assigned,  it  is  clear,  for  reasons  already 
stated,  that  the  contract  was  not  property  necessary  for  the  use  of 
the  corporation,  that  the  contract  by  which  it  was  transferred  to 
it  was  ultra  vires,  and  the  issue  of  the  stock  therefor  was  unlawful. 

It  follows  that  the  judgment  appealed  from  should  be  aflfirmed, 
with  costs.     All  concur. 
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(3  App.  Div.  590.) 

KERNOCHAN  et  al.  v.  WILKENS. 

(Supreme  Court,  Appellate  Division,  First  Department.      April  10,  189G.) 

Lai^dlord  and  Tenant — Lease  by  Individual— Recovery  as  Executor. 

Where  parties,  vrhose  only  authority  with  reference  to  land  was  derived 
from  a  will  constituting  them  trustees,  leased  the  same  for  10  years  under 
a  power  in  the  will,  to  one  who  knew  the  nature  of  their  estate  in  the  prop- 
erty, by  a  lease  under  seal,  in  form  a  lease  by  them  individually,  and  un- 
signed by  one  of  them,  and  the  lessee  took  possession  of  and  occupied  the 
property  for  5  years,  paying  the  rent  specified  by  the  lease,  though  the  lease 
was  void  as  a  lease  for  10  years,  a  tenancy  from  year  to  year  was  consti- 
tuted, and  the  amount  of  rent  payable  was  regulated  by  the  lease  as  an 
agreement,  so  that,  if  the  lessee  remained  in  possession  after  the  close  of 
one  year,  he  could  not  terminate  the  tenancy  before  the  close  of  the  follow- 
ing year.     Schaefer  v.  Henkel,  75  N.  Y.  378,  distinguished. 

Appeal  from  special  term,  New  York  county. 

Action  by  James  P.  Kemochan  and  others,  executors  and  trustees, 
against  Henry  Wilkens  on  a  lease.  From  a  judgment  in  favor  of 
plaintiffs,  entered  upon  the  verdict  of  a  jury  directed  by  the  court, 
and  from  an  order  denying  a  motion  for  a  new  trial  upon  the  minutes 
of  the  court,  defendant  appeals.    Aflfirmed. 

The  action  was  brought  to  recover  rent  under  a  written  lease  under  seal. 
In  the  title  of  the  action  the  plaintiffs  were  named  as  executors  of  and  trustees 
under  a  last  will  and  testament.  It  was  alleged  in  the  body  of  the  complaint 
that  the  testator  died,  January  30,  1888,  seised  in  fee  of  lots  at  129,  131,  133 
Worth  street,  city  of  New  York,  and  left  a  will  naming  plaintiffs  as  executors 
of  and  trustees  under  the  will;  that  the  wiU  was  admitted  to  probate  about 
May  1,  1888,  and  the  plaintiffs  duly  qualified,  and  ever  since  have  been  acting 
as  such  executors  and  trustees;  that  the  wUl  directed  plaintiffs  to  divide  and 
partition  certain  lands,  including  the  Worth  street  lots,  into  certain  equal 
shares,  one  of  which  he  gave  and  devised  to  the  plaintiffs  in  trust  for  the 
benefit  of  his  son,  and  authorized  and  empowered  plaintiffs  to  lease  the  lands, 
but  not  for  a  term  of  more  than  5  years,  without  the  consent  of  the  son,  if  of 
full  age,  and  competent  to  give  such  consent;  that  the  plaintiffs,  pursuant  to 
such  authority,  did  divide  and  partition  the  lands  in  equal  shares,  and  set 
apart  one  of  the  shares  for  the  use  and  benefit  of  the  son,  and  that  these  three 
lots  were  a  part  of  that  share;  that  plaintiffs  held  these  three  lots  in  trust 
for  the  use  and  benefit  of  such  son,  who  was  of  full  age,  and  competent  to  give 
such  consent  to  the-  lease  of  such  lots';  that,  April  24,  1880,  the  lease  in  ques- 
tion was  given  to  the  defendant  of  the  three  lots,  for  10  years  from  January  1, 
1890,  at  a  yearly  rent  for  the  first  five  years  of  ^10,000  and  for  the  remaining 
five  years  ^11,000,  which  was  to  be  paid  quarterly  on  the  1st  days  of  April, 
July,  October,  and  January,  in  each  year,  the  defendant  to  pay  in  addition 
thereto  the  Oroton  water  taxes  and  charges  on  demand  during  the  term,  and 
the  plaintiffs  agreed  to  ei-ect  upon  the  lots  a  substantial  store  building  six 
stories  high,  and  the  son  consented  to  the  making  of  the  lease  for  the  10  years; 
that  the  plaintiffs,  pursuant  to  the  terms  of  the  lease,  erected  a  building  on  the 
property  before  January  1,  1890,  and  the  defendant  entered  Into  possession  of 
the  property  under  the  lease,  and  has  ever  since  remained,  and  now  is,  In  such 
possession,  and  has  paid  the  rent  provided  In  the  lease  for  the  first  five  years 
and  up*  to  January  1,  1895;  that  a  quarter's  rent  became  due  April  1,  1895, 
amounting  to  $2,750,  and  payment  thereof  had  been  demanded,  but  remained 
wholly  unpaid;  that  Croton  water  taxes  and  charges,  amounting  to  $499.00, 
had  become  due  and  payable,  and  payment  thereof  had  been  demanded,  but 
remained  unpaid,— and  judgment  was  demanded  for  the  amount  of  this  rent 
and  these  taxes  and  charges,  with  interest.  A  copy  of  the  lease  was  annexed 
to  the  complaint,  and  made  a  part  thereof,  and  it  was  stated  to  be  made  by  the 
persons  who  are  the  plaintiffs  herein,  adding  to  their  names  the  words  "trus- 
tees of  Lorillard  Spencer"  (the  son),  and  it  was  signed  by  two  only  of  these 


Digitized  by  VjOOQIC 


Sup.Ct.)  KEKNOCHAiJ   V.  WILKENS.  237 

persons,  each  writing  the  word  **tn28tee"  after  his  name.  The  answer  of  the 
defendant  denied  all  the  allegations  of  the  complaint  as  to  the  lease  of  the  prop- 
erty, and  possession,  and  payment  of  rent  under  it,  and  the  amount  unpaid  for 
water  rents  or  charges,  but  admitted  the  allegations  with  reference  to  the  will, 
and  character  of  plaintiffs  thereunder.  Upon  the  trial,  evidence  was  given  by 
plaintiffs  tending  to  prove  the  allegations  in  the  complaint.  No  evidence  was 
given  by  defendant  The  defendant  objected  to  the  plaintiffs*  evidence,  and 
moved  to  dismiss  the  complaint,  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  no  cause  of  action  had 
been  made  out  by  the  proofs;  that  the  action  was  based  on  the  hease,  and 
there  was  nothing  in  that  to  show  that  these  men  made  the  lease  as  executors 
or  trustees.  The  motion  was  denied,  and  the  verdict  for  plaintiffs  was  di- 
rected. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON,  O'BRIEN,  and  INGRAHAM,  JJ. 

Maurice  Rapp,  for  appellant. 

J.  Mayhew  Wainwright  and  Henry  S.  Wardner,  for  respondents. 

WILLIAMS,  J.  It  must  be  conceded  that  the  lease  was  not  made^ 
in  form,  by  the  plaintiffs,  either  as  executors  or  as  trustees.  Appro- 
priate words  were  not  used  in  the  body  of  the  lease,  and  the  signa- 
tures were  not  in  proper  form,  to  make  the  lease  one  by  the  plain- 
tiffs as  executors  or  trustees.  The  property  did  not  belong  to  the 
plaintiffs  personally  or  as  individuals,  but  as  executors  and  trustees, 
and  they  very  iikely  intended  to  make  the  lease  in  their  capacity  as 
executors  and  trustees,  but  it  was  not  properly  done.  It  was,  in 
form,  legally,  a  lease  by  them  as  individuals.  The  word  "trustees," 
eta,  in  the  body  of  the  lease,  and  following  the  signatures  of  the 
two  who  signed,  were  merely  words  describing  the  persons.  It  is 
claimed,  moreover,  that  if  the  lease  had  been  made  in  proper  form, 
it  would  have  been  void,  only  two  of  the  three  trustees  or  executors 
having  signed  it.  Even  if  the  lease  was  improper  in  form,  and  void 
because  not  signed  by  all  the  executors  or  trustees,  still,  under  the 
facts  alleged  and  proved  in  the  case,  the  plaintiffs  were  entitled  to 
recover. 

There  is  no  pretense  that  the  plaintiffs,  as  individuals,  had  any 
right  to  lease  this  property,  or  that  the  defendant  supposed  they 
had.  All  the  parties  knew  that  the  plaintiffs'  power  and  author- 
ity with  reference  to  the  property  was  derived  from  the  will,  and 
was  as  executors  and  trustees  only.  They  attempted  to  make  the 
lease  as  such  executors  or  trustees,  but  it  was  not  properly  prepared 
for  them,  and  was  not  signed  by  all  of  them.  It  was,  howevet,  al- 
leged and  proved  that,  under  this  lease,  the  defendant  took  posses- 
sion of  the  property  January  1,  1890,  and  occupied  it  until  April 
1,  1895,  and  still  remained  in  such  occupancy  at  the  time  the  action 
wa»  commenced.  He  paid  the  rent  provided  for  by  the  lease  for  5 
full  years,  and  then  sought  to  evade  a  recovery  for  the  rent  for  the 
first  quarter  of  the  sixth  year.  Even  though  void  as  a  lease  for  10 
years,  still,  by  the  entry  under  the  lease,  and  occupancy  and  pay- 
ment of  rent  under  it,  a  tenancy  was  created  for  1  year,  and  then 
from  year  to  year  thereafter,  and  the  lease,  as  an  agreement,  reg- 
ulated the  terms  upon  which  the  tenancy  subsisted  in  all  respects   t 
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except  RB  to  the  duration  of  the  term.  The  defendant  had  a  right 
to  terminate  the  lease  at  the  end  of  any  year;  but,  if  he  remained  in 
possession  after  the  close  of  one  year,  he  could  not  terminate  the 
tenancy  until  the  close  of  the  following  year.  Laughran  v.  Smith, 
75  N.  y.  205;  Porter  v.  Bleiler,  17  Barb.  149;  Coudert  v.  Cohn,  118 
N.  Y.  309,  23  N.  E.  298. 

We  think  this  case  is  clearly  distinguishable  from  the  case  of 
Schaefer  v.  Henkel,  75  N.  Y.  378.  In  that  case  a  lease  was  made 
by  a  person  who  was  in  fact  the  agent  of  the  owners  of  the  property, 
he  describing  himself  in  the  lease  as  agent,  and  adding  the  word 
"agent''  merely  to  his  signature.  The  lease  was  under  seal,  the  prin- 
cipals' names  did  not  appear  in  it,  and  there  was  nothing  in  the 
lease  to  show  that  they  had  anything  to  do  with,  or  any  interest  in, 
the  demised  premises,  or  the  execution  of  the  lease,  or  that  it  was 
executed  in  their  behalf.  It  was  not  stated  in  whose  behalf  the 
agent  acted.  It  was  not  made  to  appear  upon  the  trial  that  the  de- 
fendant had  any  knowledge  or  intimation  whatever,  at  the  time  of 
the  execution  of  the  lease,  that  the  agent  was  acting  in  behalf  of 
the  owners,  or  for  their  benefit.  For  whom  the  agent  acted  was  not 
made  known  to  the  defendant,  and  it  only  appeared  by  parol  proof 
upon  the  trial.  The  plaintiffs,  without  any  assignment  of  the  agent's 
interest  under  the  lease,  brought  tliis  action  to  recover  the  rent  un- 
paid, upon  the  ground  that  the  lessor  acted  merely  as  their  agent, 
and  that  they  were  the  actual  parties  in  interest.  The  question  to 
be  deteimined  was  whether  the  actual  owners  of  the  lease,  which 
was  in  the  nature  of  a  deed  inter  partes,  which  was  not,  and  did  not 
on  its  face  show  that  it  was,  executed  by  them,  but  which  did  show 
an  execution  by  a  third  person,  clairaingto  act  as  agent,  without  dis- 
closing the  names  of  his  principals,  and  which  contained  covenants 
between  the  parties  actually  signing  and  sealing  the  same,  can  main- 
tain an  action  upon  it  for  the  rent  reserved  therein,  even  although 
the  person  who  executed  the  same,  describing  himself  as  "agent  and 
party  of  the  first  part,"  had  oral  authority  to  enter  into  the  contract, 
and  act  as  the  owner's  agent  in  the  transaction.  The  court  held  that 
the  action  would  not  lie,  saying,  among  other  things : 

"It  Is  urged  that  it  is  not  essential  to  the  plaintiflfs*  right  to  recover  tliat  they 
should  claim  UDder  the  lease;  but,  as  the  contract  is  one  not  required  to  be 
under  seal,  or  even  In  writing,  there  is  no  ground  for  claiming  that  the  princi- 
pal can  be  deprived  of  his  remedy.  It  is  a  complete  answer  to  this  position  to 
say  that  no  such  question  was  presented  upon  the  trial,  and  the  plaintiffs  do 
claim  under  the  lease.  The  complaint  sets  it  up,  and  the  evidence  establishes 
Its  execution.  Had  the  plaintiffs  sued  for  use  and  occupation,  claiming  that 
the  agent  had  acted  without  authority  in  making  the  lease  in  his  own  name, 
and  that  it  really  was  made  for  the  plaintiffs*  benefit,  a  different  case  would 
aiise.  But  such  is  not  the  fact.  The  claim  of  the  plaintiffs  to  recover  rent 
rests  upon  the  lease  only.  Nor  can  it  be  claimed,  uiwn  any  valid  ground,  that 
the  question  now  presented  is  whetlier  the  lease  is  a  bar,  for  the  api)arent  rea- 
son that  the  plaintiffs  have  made  the  lease  the  foundation  of  their  right  to  re- 
cover, and  claim  under  it,  and  under  no  other  or  different  agreement.  Upon 
the  trial  the  plaintiff  proved,  by  the  agent,  that  he  was  authorized  orally  to 
demise  the  premises  in  the  complaint  mentioned,  and  that  he  did  so  by  the  in- 
strument in  question.  It  was  also  proved  that  the  defendant  entered  upon  the 
premises  and  occupied  the  same:  and  that  the  amount  claimed  was  due  there- 
on.   At  this  stage  of  the  casr,  the  defendant's  counsel  claimed  that  the  lease 
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was  not  the  act  and  deed  of  the  plaintiffs,  and  that  they  had  no  cause  of  action 
arjsing  out  of  the  same  against  the  defendant;  no  proof  being  offered,  and  it 
not  being  claimed  that  the  premises  were  let  otherwise  than  under  the  lease. 
The  plaintiffs  made  no  application  to  amend  the  pleadings,  nor  any  claim  that 
a  recovery  could  be  had  except  upon  the  lease.  As  no  question  was  made  upon 
the  trial  as  to  the  authority  of  the  agent  to  make  the  lease  in  the  form  it  was 
executed,  it  cannot  be  urged,  upon  this  appeal,  that  the  question  arises  whether 
the  agent  could  cut  off  the  plaintiffs*  rights  or  remedy.  In  the  absence  of  di- 
rect proof  that  the  agent  exceeded  his  authority,  and  without  the  presentation 
of  such  a  question  upon  the  trial,  it  is  ditBcult  to  see  upon  what  basis  any  sucb 
claim  rests.  Even  if,  in  a  suit  brought  for  that  purpose,  where  the  complaint 
set  forth  all  the  facts,  the  acts  of  the  agent,  when  he  exceeds  his  ijowera,  may 
be  disregarded,  there  is  no  principle  which  upholds  the  doctrine,  and  no  an* 
thority  for  holding  that,  when  the  action  is  brought  upon  the  instrument  itbelf, 
which  is  now  alleged  to  have  been  unauthorized,  and  no  proof  given  of  any 
want  of  authority  or  point  made  upon  the  ti'iai  on  the  subject,  the  plaintiff  can 
recover.  But  it  is  sufficient  to  say  that  the  plaintiffs  did  not  seek  relief  upon 
any  such  ground,  either  in  the  complaint  or  upon  the  trial.  If  they  had  ap- 
plied to  amend  the  complaint,  it  would  have  rested  with  the  court  to  determine 
whether  the  amendment  proposed  was  proper,  and  upon  what  grounds  or 
terms,  if  any,  such  an  application  should  be  granted.  Some  authorities  are 
cited  for  the  purjwse  of  upholding  the  position  that  the  deed  may  be  resorted 
to  as  evidence  of  the  terms  of  the  agreement,  although  it  cannot  be  enforced  as 
a  specialty.  Ck)nceding  that  this  may  be  done,  when  the  action  is  brought 
setting  forth  the  want  of  authority,  we  think  that  such  is  not  the  case  where 
the  complaint  in  the  action  is  founded  entirely  upon  the  instrument,  and  the 
plaintiffs,  ui)on  the  trial,  claimed  to  recover  by  virtue  thereof.  ♦  ♦  ♦  Haight 
V.  Sahler,  30  Barb.  218,  holds  that  a  corporation  Is  liable  uiwn  lis  contract, 
although  the  agents  have  affixed  their  own  seals,  when  the  instrument  on  its 
face  purports  to  have  been  executetk  by  the  corporation,  and  their  acts  were 
ratified  by  the  corporation,  and  it^  is  apparent  that  there  was  no  intention  to 
bind  the  agents.  This  was  decided  upon  tlie  authority  of  Randall  v.  Van 
Vechten,  19  Johns.  00.  •  •  *  The  point  is  made  that  the  plaintiffs  have 
ratifled  the  contract,  and  the  defendant  has  been  in  possession,  and  has  paid 
the  plaintiffs  $150  on  account  of  the  rent.  There  is  no  evidence  of  any  posses- 
sion otherwise  than  that  under  the  lease  which  was  executed  by  the  agent, 
and  the  presumption  is  that  it  was  in  punsuance  thereof,  and  not  under  the 
plaintiffs.  The  complaint  alleges  that  no  part  has  been  paid,  except  the  sum 
of  $150,  and  the  proof  shows  that  a  balance  was  due,  deducting  this.  It  may, 
therefore,  have  been  paid  to  the  agent,  and  not  to  plaintiffs;  and  no  presump- 
tion arises  that  it  was  to  the  plaintiffs." 

These  statements  and  quotation  from  the  opinion  in  the  ease  speak 
for  themselves,  and  distinguish  that  case  from  this.  In  this  case 
all  the  facts  were  known  to  the  defendant  (the  lessor)  when  the  lease 
was  made,  and  were  set  out  in  the  complaint,  and  proven  on  the 
trial.  The  defendant  knew  that  the  property  was  held  by  the  plain- 
tiffs, not  personally,  nor  as  individuals,  but  as  executors  and  trus- 
tees nnderthe  will;  that  the  building  was  built  upon  the  property, 
under  the  terms  of  the  lease,  by  the  plaintiffs,  as  such  executors  and 
trustees;  and  that  the  lease  was  intended  to  be  made  by  them  in 
their  representative  capacity,  and  not  as  individuals.  The  rents 
were  paid  to  the  plaintiffs  as  executors  and  trustees.  All  the  par- 
ties seemed  to  have  regarded  the  lease  as  properly  executed  by  the 
plaintiffs  as  such  executors  and  trustees,  and  the  defendant  deall 
with  the  plaintiffs  in  their  representative  capacity  for  five  years,  and 
only  when  he  was  sued  by  the  plaintiffs  in  their  representative  ca- 
pacity for  the  first  quarter  of  the  sixth  year's  rent,  and  the  defend- 
ant wanted  to  make  some  defense  to  the  action,  did  he  first  discover  j 
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what  he  thought  was  a  technical  defense  to  the  action  in  the  form 
of  the  lease,  and  its  invalidity  as  a  lease  by  the  plaintiffs  in  their  rejh 
resentative  capacity.  We  think  the  case  referred  to  is  not  an  author- 
ity to  defeat  the  right  of  recovery  by  the  plaintiffs,  as  executors 
and  trustees,  of  the  rents  sued  for  in  this  action,  under  the  facta 
alleged  and  proved  in  this  case. 

No  question  of  variance  arises.  All  the  facts  were  alleged,  and 
the  lease  was  set  out,  and  the  facts  alleged  were  proved.  Upon  the 
pleadings  and  proofs,  the  verdict  was  properly  ordered.  Thomas 
V.  Nelson,  69  N.  Y.  118. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(3  App.  Div.  400.) 

STEINER  et  al.  v.  FARGO. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  10,  1896.) 

Pleading — Amendment— When  Properly  Disallowed. 

When  plaintiffs  In  an  action  for  damages  based  their  complaint  on 
grounds  upon  which  they  knew  they  were  not  entitled  to  recover,  the  dls- 
aUowance  of  an  amendment  setting  up  a  different  cause  of  action,  after  the 
failure  of  the  evidence  to  sustain  the  one  pleaded,  was  proper. 

Exceptions  from  superior  court  of  New  York  City,  jury  term. 

Action  by  Joseph  Steiner  and  David  Steiner  against  James  C. 
Fargo,  as  president  of  the  Merchants'  Despatch  Transportation  Com- 
pany. Verdict  was  directed  for  defendant.  Plaintiffs  excepted, 
and  the  exceptions  were  ordered  heard  by  the  appellate  division. 
Exceptions  overruled. 

The  plaintiffs,  who  are  copartners  In  the  wholesale  fur  business  in  New 
York,  bring  this  action  to  recover  damages  for  the  failure  of  the  defendant's 
company  (a  Joint-stock  association,  engaged  In  the  transportation  business) 
to  transport  within  a  reasonable  time  a  case  of  Astrakhan  furs,  delivered  by 
the  plaintiffs  to  such  company  for  transportation  to  Sterling.  MacCredie  & 
Co.,  at  Toronto,  Canada.  In  November,  1891,  one  of  the  firm  of  Sterling, 
MacCredie  &  Co.  purchased  of  the  plaintiffs  a  case  of  Astrakhan  furs,  either 
upon  approval,  or,  as  one  of  the  plaintiffs  states,  ^'conditional  to  sample." 
David  Steiner,  one  of  the  plaintiffs,  testified:  "I  had  three  cases  alike.  One 
we  kept  In  bond,  which  we  shipped  to  Toronto;  while  one  case  Mr.  Sterling 
seen  here.  We  showed  him  how  they  run,  and  he  said,  *If  they  run  that  way, 
send  them  on  as  quick  as  you  can.'  •  •  •  That  is  what  I  mean  by  condi- 
tional to  sample."  The  Mr.  Sterling  referred  to  was  called  as  a  witness  for 
the  defendant,  and  testified  that  his  purchase  of  the  skins  was  simply  on  appro- 
bation, and  that  there  was  no  time  specified  for  delivery.  The  goods  were 
shipped  by  3klerchants'  Despatch  on  November  11th.  In  ordinary  course,  they 
should  have  arrived  at  Toronto  within  four  or  five  days.  By  mistake,  the 
goods  were  shipped  via  Montreal,  instead  of  by  the  usual  route,  via  Suspen- 
sion Bridge;  so  that  they  did  not  reach  their  destination  until  November  26th. 
On  that  day  Sterling,  MacCredie  &  Co.  wrote  the  plaintiffs  as  follows:  "Dear 
Sirs:  The  lost  case  of  Astrakhans  arrived  to-day  from  Montreal,  and  to  say  that 
we  were  disappointed  on  examining  the  same  is  to  put  it  mildly.  We  thought 
you  would  sliip  us  some  decently  fair  skins,  but  such  a  poor  lot  of  skins  we 
never  handled.  We  Inclose  manifest,  which  please  have  filled  in  and  return, 
and  we  will  liave  cases  shipped  back  at  once.  Regretting  that  the  transaction 
is  so  very  unsatisfactory,  we  are,"  etc.  On  November  30th  the  plaintiffs  re- 
plied: "Gents:  Your  letter  to  hand,  and  we  are  sorry  to  hear  that  the  goods 
aid  not  come  up  to  your  expectations,  and  that  there  should  have  been  such 
a  delay  in  delivering  the  goods  to  you,  as  we  sold  several  similar  cases  here  at 
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the  time,  and  could  also  have  sold  the  case  we  sent  to  you;  but  since  then 
these  goods  hare  declined  In  value,  and  we  could  not  realize  the  same  price 
now.  We  daim  that  It  Is  the  fault  of  the  Merchants'  Despatch  that  the  goods 
were  sent  to  Montreal  Instead  of  Toronto,  and,  had  they  been  forwarded  Imme- 
diately, we  certainly  could  have  ordered  them  back,  and  sold  them.  We  wish 
you  would  write  us  to  the  effect  that  the  goods  have  been  delayed,  and  came 
too  late  to  your  place,  as  we  intend  to  make  complaint  against  the  M.  D. 
Hoping  you  will  write  us  a  letter  to  that  effect,  we  remain,"  etc.  Accordingly, 
on  December  2d,  Sterling,  MacOredle  &  Co.  accommodated  the  plaintiffs  with 
a  letter  as  follows:  "Dear  Sirs:  Your  case  of  Astrakhans  invoiced  to  us  9 
Xovr..  and  shipped  per  Merchants'  Despatch,  arrived  via  Montreal  26th  ult, 
too  late  to  be  of  any  use  to  us  whatever.  This  delay  has  caused  us  serious  loss, 
as  the  season  is  so  far  advanced.  We  have  no  time  to  manufacture  up  the 
goods,  even  if  we  could  get  them  elsewhere.  We  await  your  instructions,'*  etc. 
Tpon  the  trial,  at  the  close  of  the  case,  the  plaintiffs  asked  to  go  to  the  Jury 
upon  the  questions:  **First  Was  there  any  delay V  And,  second,  was  there 
any  damage  caused  by  it?"— and  further  asked  to  be  allowed  to  conform  the 
pleadings  to  the  proof,  in  order  to  raise  the  above  questions.  This  motion  was 
denied,  and  the  plaintiffs  excepted.  The  court  dii'ected  a  verdict  In  favor  of 
the  defendant,  to  which  the  plaintiffs  excepted,  and  the  court  ordered  the  ex- 
ceptions to  be  heard  here  in  the  first  instance. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Emanuel  J.  Myers,  for  plaintiffs. 
Oliver  P.  Buel,  for  defendant. 

O'BRIEN,  J.  The  theory  of  the  complaint. is  that  the  plaintiffs 
lost  the  sale  of  the  Astrakhan  skins  to  the  consignees  by  reason  of 
the  delay  in  their  delivery,  by  the  transportation  company.  Such 
cause  of  action,  however,  they  failed  to  prove.  Their  testimony 
tended  to  show  that  the  goods  were  sold  by  sample;  but  whether 
such  sale  was  an  absolute  one  or  one  subject  to  the  approval  of  the 
consignees  was  brought  in  question.  The  weight  of  the  evidence 
was  favorable  to  the  view  that  they  were  sent  on  approbation  or  ap- 
proval; and,  were  there  no  other  question  in  the  case,  there  might  be 
force  in  the  plaintiffs'  argument  that  the  judge  below  should  not 
have  directed  a  verdict  upon  this  ground,  but  should  have  submitted 
the  question  to  the  jury.  This  question,  however,  was  not  con- 
trolling, because  it  appears  beyond  cavil  that  the  goods  were  rejected 
by  the  consignees  because  not  according  to  the  sample  or  contract,. 
being,  in  their  view,  inferior  in  quality.  Although,  at  the  request 
of  the  plaintiffs,  the  consignees  afterwards  wrote  a  letter  saying 
that  the  goods  arrived  too  late  to  be  of  any  use,  and  that  such  delay 
caused  loss,  still  it  is  placed  beyond  doubt  that  the  real  ground  of 
rejection  was  not  the  delay,  but  the  inferior  quality  of  the  goods. 
It  thus  being  shown  that  the  delay  was  not  what  caused  a  loss  of 
the  sale  of  the  goods  to  the  consignees,  the  plaintiffs  failed  to  prove 
their  alleged  cause  of  action. 

It  is  insisted,  however,  that  conceding  that  the  goods  were  shipped 
subject  to  approval,  as  the  transportation  company  failed  to  trans- 
port and  deliver  them  diligently,  the  plaintiffs,  having  asked  to  be 
allowed  to  amend  the  pleadings  so  as  to  conform  to  the  proof,  should 
have  been  permitted  to  go  to  the  jury  upon  the  question  of  their 
damages.     Such  a  ground,  however,  is  entirely  inconsistent  wUk  the   j 
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cause  of  action  alleged,  and  the  plaintiffs'  motion  was  properly 
denied.  But,  even  if  granted,  it  would  not  have  helped  the  plaintiffs, 
for  the  reason  that  there  was  a  failure  to  prove  any  loss  or  damage 
by  reason  of  the  delay.  We  think,  therefore,  where,  as  here,  the 
plaintiffs  directly  selected  the  ground  upon  which  they  based  their 
right  to  recover,  and  endeavored  to  fortify  this  by  inducing  the  con- 
signees to  write  a  letter  which  cannot  be  said  to  reflect  credit  on  any 
of  the  parties,  that,  after  it  was  found  that  such  a  theory  would  not 
prevail,  the  court  was  justified  in  disallowing  an  amendment  which 
would  have  introduced  a  different  cause  of  action,  and  which,  as  we 
have  said,  upon  the  evidence,  even  if  allowed,  would  not  have  saved 
the  plaintiffs'  case. 

We  think  that  the  direction  in  the  defendant's  favor  was  right,  and 
that  the  exceptions  should  be  overruled,  and  judgment  directed  for 
the  defendant  upon  the  verdict,  with  costs.     AJl  concur. 


(3  App.  Dlv.  563.) 

ROOSEVELT  v.  LAND  &  RIVER  IMP.  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    April  10,  1886.) 

1.  Trusts—Investing  Trust  Fund  in  Individual  Name  of  Trustee. 

Wbere  one  of  two  trustees  has  funds  of  the  trust  estate  in  his  possession, 
and,  with  the  consent  of  his  co-trustee,  invests  them  in  mortgages  taken 
in  his  own  name,  such  mortgages,  as  between  the  trustee  making  the  in- 
vestment and  the  trust  estate,  are  the  property  of  the  latter.  33  N.  T. 
Supp.  536,  affirmed. 

2.  Same— Remedy  against  Third  Parties. 

Where  a  trustee  assigns  securities  taken  in  his  own  name,  but  pur- 
chased with  trust  funds,  as  coUateral  security  for  a  loan  procured  by  him 
for  a  corporation  of  which  he  is  an  officer,  and  the  assignee  has  no  notice  of 
the  trust,  the  corporation,  in  an  action  in  equity  to  which  all  the  interested 
persons  are  parties,  will  be  compelled  to  pay  the  amount  for  which  the  se- 
curities are  pledged  and  release  the  pledgee's  lien.  33  N.  Y.  Supp,  536,  af- 
firmed. 

Appeal  from  special  term,  New  York  county. 

Action  by  James  Roosevelt,  as  trustee  of  the  estate  of  William 
Edgar  Howland,  deceased,  against  the  Land  &  River  Improvement 
Company,  and  others,  to  recover  possession  of  bonds  and  mortgages 
as  part  of  the  estate  of  plaintiff's  testator.  From  the  decree  (33 
N.  Y.  Supp.  536),  the  defendant  land  company  appeals.  Defendant 
JameaB.  Williams  asks  a  modification  of  the  decree  as  to  him.  Mod- 
ified and  affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, and  O'BRIEN,  JJ. 

Alfred  Jaretzki,  for  appellant. 

Jas.  R.  Soley,  for  respondent  Roosevelt. 

Chas.  E.  Miller,  for  respondent  Williams. 

PATTERSON,  J.  In  the  subject-matter  of  this  action  are  in- 
volved the  ownership  of  and  claims  upon  a  fund  paid  into  court, 
being  the  amount  due  on  three  mortgages  on  real  estate  in  the  city 
of  New  York,  which  were  made  by  Max  Danzig^,  as  jnortgagor, 
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to  Francis  H.  Weeks,  as  mortgagee.  When  the  suit  was  instituted 
the  mortgages  were  still  outstanding  liens,  and  Mr.  Danziger  was 
made  a  defendant;  but  on  his  application  they  were  paid  off,  the 
money  placed  in  a  court  depository  to  await  the  determination  of 
the  suit,  and  Mr.  Danziger  was  allowed  to  retire  from  the  litiga- 
tion. The  case  has  been  much  simplified  since  the  hearing  and  de- 
cision at  special  term.  There,  the  court  was  called  upon  to  ascer- 
tain, adjust,  and  administer  the  rights  and  equities  of  many  parties 
who  claimed  the  mortgages  or  some  one  or  more  of  them.  The  plain- 
tiff, as  executor  of  and  trustee  under  the  will  of  William  E.  How- 
land,  claimed  them  all,  as  the  equitable  owner  thereof.  Other  par- 
ties claimed  in  the  right  of  estates  of  which  they  were  the  trustees 
or  representatives.  The  defendant  Williams  claimed  to  hold  them 
by  assignment  from  Weeks,  for  value,  and  without  notice  of  the 
claims  or  equities  of  any  third  party;  and  his  claim  has  been  rec- 
ognized and  sustained  by  the  decree  as  paramount  to  all  others. 
The  Land  &  River  Improvement  Company  is  brought  in  as  a  party 
defendant,  because  of  its  relation  to  the  mortgages,  growing  out  of 
a  transaction  presently  to  be  mentioned.  All  the  defendants,  claim- 
ants, except  the  land  company  and  Williams,  have  disappeared  from 
the  suit  as  it  comes  before  us,  by  failing  to  appeal  from  the  decree; 
and  the  contest  is  now  narrowed  down  to  one  between  the  plain- 
tiff, the  Land  &  River  Improvement  Company  (the  appellant),  and 
Mr.  Williams,  who  has  not  appealed,  but  who  urges  that  the  full  and 
proper  relief  to  which  he  was  entitled  was  not  awarded  him,  and 
that,  hence,  a  modification  of  the  decree  must  be  made  in  his  be- 
half. We  will  therefore  confine  our  consideration  of  the  case  to 
the  material  matters  involved,  as  affecting  the  rights  of  the  parties 
now  before  us,  except  so  far  as  incidental  reference  may  be  neces- 
sary to  other  matters  not  immediately  concerning  such  parties. 

Prior  to  October,  1885,  Francis  H.  Weeks,  a  lawyer  in  the  city  of 
New  York,  was  the  adviser,  attorney,  and  agent  of  many  clients, 
who  reposed  in  him  unbounded  confidence.  He  was  the  trustee  of 
estates,  the  attorney  in  fact  as  well  as  at  law  of  many  persons,  and 
the  custodian  of  their  money  securities.  Among  those  to  whom  he 
stood  in  the  latter  relation  was  Mr.  W.  E.  Howland,  who  resided  in 
France.  Mr.  Howland  died  in  February,  1885,  and  by  his  last  will 
and  testament  appointed  Weeks  and  the  plaintiff  executors  thereof, 
and  trustees  of  a  trust  for  the  benefit  of  his  (the  testator's)  widow. 
Weeks  and  the  plaintiff,  Roosevelt,  qualified  as  executors,  and  en- 
tered upon  the  duties  of  their  trusteeship.  Weeks  had  In  his  pos- 
session, at  the  time  of  Mr.  Howland's  death,  and  in  October,  1885, 
shares  of  stock  of  a  railroad  corporation  and  certain  consolidated 
stock  issued  by  the  city  of  New  York.  In  October,  1885,  those 
stocks  belonged  to  the  trust  of  the  Howland  estate.  It  was  about 
that  time  agreed  between  Mr.  Roosevelt  and  Weeks  that  the  in- 
vestment of  tlie  amounts  then  represented  by  the  stocks  referred  to, 
should  be  changed,  for  which  purpose  they  were  sold  by  Weeks,  and 
the  proceeds,  amounting  to  something  over  f 74,000,  were  deposited 
by  him,  to  the  credit  of  his  personal  account,  in  the  National  Bank 
of  Commerce  of  the  City  of  New  York.    That  was  done  on  the  22d  Ic 
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day  of  October,  1885.  Before  the  sale  of  the  stocks  was  made,  the 
nature  of  the  security  in  which  the  proceeds  of  sale  were  to  be  in- 
vested was  agreed  upon.  Bonds  and  mortgages  were  the  selected 
securities,  and  it  was  agreed  that  loans  of  f  60,000  should  be  made  to 
Max  Danziger,  to  be  secured  by  mortgages  upon  four  pieces  of 
real  estate  belonging  to  him,  each  piece  to  be  separately  mortgaged 
for  115,000.  Roosevelt  examined  the  premises  to  be  covered  by  the 
mortgages,  and  assented  to  the  loans  being  made  upon  them.  All 
this  was  done,  of  course,  before  the  mortgages  were  made.  Some 
of  the  money  was  not  actually  advanced  until  a  month  after  the 
bonds  and  mortgages  were  delivered.  Thus  we  have,  to  start  with, 
in  the  investigation,  the  facts  that  in  October,  1885,  the  Howland 
trustees  resolved  to  make  the  investment  in  the  Danziger  mortgages, 
and,  further,  that  they  sold  securities  of  their  trust  to  provide  the 
money  to  advance  to  Danziger,  and  that,, in  their  inception,  those 
mortgages  were  connected  exclusively  with  a  transaction  in  which 
the  trustees  of  the  Howland  estate  were  alone  concerned,  on  the 
one  side,  as  investors  of  money  of  that  estate.  Weeks  attended  to 
the  arrangement  of  the  details  of  the  loans,  and,  instead  of  having 
the  mortgages  drawn  to  Mr.  Roosevelt  and  himself  as  trustees,  he 
procured  them  to  be  made  out  in  his  own  name  as  mortgagee.  This 
fact  he  concealed  from  Roosevelt,  who  did  not  become  aware  of  it 
until  some  time  in  1893,  when  Weeks  became  a  fugitive  from  justice, 
and  was  brought  back  from  foreign  parts  to  be  tried  on  an  indict- 
ment for  felony.  Meantime,  from  1885  until  1893,  Weeks  perpe- 
trated a  series  of  fraudulent  acts  in  connection  with  these  mortgages 
and  the  bonds  to  which  they  were  collateral,  using  them  from  time 
to  time  for  his  own  purposes,  but  never  parting  with  the  legal  title 
to  but  one  of  them,  w'hich  he  assigned,  by  formal  instrument,  in 
1888,  to  a  Mr.  Stevenson,  and  thus  removed  it  beyond  the  reach  of 
the  true  owner.  He  stated  to  the  beneficiaries  of  different  trusts 
that  the  mortgages  were  securities  of  the  particular  estates  in  which 
those  persons  were  interested,  and  in  all  his  juggling  with  these 
securities  he  always  eluded  detection,  and  retained  the  confidence 
of  those  whose  interests  he  had  in  charge,  until  late  in  April,  1893, 
when,  upon  his  absconding,  his  long-continued  nefarious  deeds  came 
to  light.  We  are  now  concerned  with  the  ramifications  of  but  one 
of  Weeks-  fraudulent  transactions, — ^that  one  which  brought  into 
business  relations  the  trustees  of  the  Howland  trust  fV\^eeks  was  dis- 
placed in  the  summer  of  1893  by  order  of  the  court)  and  the  defend- 
ant Williams  and  the  land  company.  Weeks  was  the  president, 
treasurer,  and  active  executive  officer  of  that  company.  Some  time 
previous  to  December  12,  1892,  he  represented  to  Williams  that  the 
company  was  in  need  of  funds,  and  he  made  application  to  Wil- 
liams for  a  loan.  By  an  arrangement  made  between  Weeks,  as  the 
representative  of  the  company,  and  Mr.  Baxter,  one  of  its  directors, 
and  Williams,  the  latter  loaned  to  the  land  company  certain  bonds 
of  railway  companies  belonging  to  him  (Williams)  individually,  to 
be  used  as  collateral  to  enable  the  land  company  to  borrow  else- 
where the  sum  of  |»30,000,  and  it  was  also  agreed  that  the  three  Dan- 
ziger mortgages  should  be  assigned  to  Williams,  to  hold  as  security 
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for  the  return  of  his  railway  bonds.     The  transaction  was  evidenced 
by  a  writing  delivered  to  Williams  as  follows,  viz.: 

"December  12,  1892. 

"Received  from  James  B.  Williams,  as  a  loan,  thirty  thousand  dollars  of  the 
consolidated  five  per  cent,  mortgage  bonds  of  the  Northern  Pacific  R.  R.  Go. 
Nos.  IS  JOT  to  18,733,  inclusive,  and  18,735  to  18,737,  inclusive;  and  also  eighteen 
thousand  dollars  Northern  Pacific  &  Montana  R.  R.  Co.  first-mortgage  bonds 
Nos.  4,9(57  to  4.974,  inclusive,  and  4,978  to  4,989,  Inclusive.  Said  bonds  to  be 
returned  to  said  Williams  within  ninety  days  from  date,  and  as  collateral  se- 
curity for  said  loan  three  bonds  and  mortgages  for  fifteen  thousand  dollars 
each,  made  by  Max  Danziger  to  Francis  U.  Weeks,  all  dated  November  2. 
1885,  have  been  assigned  by  said  Francis  H.  Weelis  to  said  Williams. 

"[L.  S.]  Land  &  River  Improvement  Co.,  by  F.  H.  Weeks,  Presd't." 

This  agreement  tells  the  whole  story  of  the  transaction  of  which 
it  is  the  evidence,  and  sho^s,  without  the  need  of  construction,  what 
each  party  did,  and  what  relations  were  constituted  between  them. 
No  question  can  be  raised  of  Weeks'  authority  to  borrow  the  secu-. 
rities,  nor  of  the  loan  being  made  directly  to  the  company.  The 
Williams  bonds  were  in  terms  borrowed  by  the  company,  and,  as 
the  instrument  shows,  the  company  pledged  the  mortgages  to  Wil- 
liams; for,  although  to  be  assigned  by  Weeks  to  Williams,  that  was 
to  be  done  to  make  them  available  as  a  pledge  for  the  obligation  of 
the  company,  and  not  for  a  private  indebtedness  of  Weeks  in  any 
manner.  The  land  company,  not  constructively,  but  actually,  used 
the  mortgages  for  its  own  purposes,  and  received  the  benefit  of  them. 
They  were  in  due  form  assigned  by  Weeks  to  Williams,  who  took 
them  without  knowledge  or  notice  of  Weeks'  true  relation  to  them; 
and,  as  an  innocent  holder,  they  are  not  impressed  with  a  trust  in 
his  hands,  whereby  his  lien  or  claim  upon  them  could  be  affected. 
Williams'  securities  were  never  returned  to  him,  nor  has  he  ever 
been  satisfied,  in  whole  or  in  part,  for  their  value.  Weeks'  sub- 
sequent dealings  with  Williams'  securities  were  in  some  respects  as 
dishonest  as  most  of  his  conduct.  He  took  them  to  the  Bank  of 
Commerce  and  borrowed  |30,000  on  them,  giving  to  the  bank  his 
individual  note  for  that  amount.  He  also  borrowed  |10,000  from  a 
Mr.  Oakes,  wiiich  he  added  to  the  |30,000  obtained  from  the  bank. 
He  deposited  the  |40,000  thus  raised  to  the  credit  of  the  defendant 
land  company  in  its  bank  account.  Thus  this  money  is  followed  into 
the  land  company's  possession.  But  Williams  did  not  know  that 
Weeks  borrowed  it  on  his  personal  note,  nor  is  there  anything  in 
the  evidence  to  justify  an  inference  that  he  had  any  information  or 
notice  that  Weeks,  at  any  time,  was  using  these  securities  for  any 
other  purpose  than  the  particular  one  for  which  they  were  originally 
loaned.  The  subsequent  history  of  this  transaction  with  the  bank  is 
important.  Weeks'  note  for  $30,000  was  at  90  days,  and  fell  due 
March  13,  1893.  Thirty  days  before  that  due  date,  Weeks,  as  treas- 
urer of  the  land  company,  drew  a  check  for  |40,400  to  his  own  or- 
der, individually,  but  entered  on  the  check-book  stub  or  counterfoil 
that  it  was  drawn  to  pay  the  bank  its  f  30,000  and  Oakes  his  |10,000 
and  interest  on  both  sums.  That  this  was  a  mere  deception  and 
concealment  of  an  abstraction  of  money  seems  undeniable.  The 
bank's  note  had  still  a  month  to  run,  and  it  was  not^mi^^  On  the  [^ 
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contrary,  when  it  matured,  f  5,000  was  paid  on  account,  and  the  bal- 
ance renewed  for  30  days;  the  securities  still  continuing  in  pledge 
to  the  bank,  and  Weeks  made  them  the  basis  of  another  transac- 
tion at  a  later  date  with  the  bank.  What  has  thus  far  been  said  is 
sufficient  to  indicate  upon  what  facts  the  rights  of  the  three  parties 
now  before  the  court  were  adjudicated,  and  upon  them  the  learned 
justice  at  special  term  held  that  the  plaintiff,,  as  trustee,  was  the 
owner,  in  equity,  of  the  three  bonds  and  mortgages  described  in  the 
complaint;  that  he  was  entitled  to  receive  them  (or  their  proceeds 
paid  into  court),  subject  to  the  right  of  the  defendant  Williams  to 
them  (or  to  the  fund),  as  collateral  security  for  the  return  by  the 
defendant  land  company  of  his  securities  loaned  by  him  for  the 
benefit  of  that  company;  that  there  should  be  judgment  directing 
the  land  company  to  pay  to  Williams  the  yftlue  of  such  bonds  on  the 
13th  day  of  March,  1893,  to  wit,  the  sum  of  |36,803.50,  with  interest 
thereon  to  the  date  of  such  payment;  that  Williams  have  judgment 
against  the  land  company  for  that  amount;,  and  that,  upon  the  pay- 
ment of  that  amount  to  Williams,  the  plaintiff  was  entitled  to  the 
fund  in  court.  Thus  the  rights  and  equities  of  the  parties  were 
finally  disposed  of,  except  that  one  matter  was  left  open,  to  which 
reference  will  be  made  hereafter. 

On  this  appeal,  the  first  question  raised  was  as  to  the  plaintiff 's 
ownership,  in  equity,  as  trustee  of  the  Howland  trust,  of  the  three 
mortgages.  It  was  incumbent  upon  the  plaintiff  to  establish,  as 
against  all  the  defendants  on  the  record,  that  the  bonds  and  mort- 
gages were  actually  the  product  of  the  Howland  moneys,  or,  in 
other  words,  that  those  moneys  be  traced  directly  into  such  mort- 
gages. There  is  no  dispute  concerning  the  rule  in  equity  by  which 
trust  moneys  are  followed  through  a  trustee's  mixed  account  under 
circumstances  such  as  are  disclosed  here.  That  rule,  which  is  gen- 
erally referred  to  as  the  rule  in  Hallett's  Case  (Knatchbull  v.  Hallett, 
13  Ch.  Div.  696),  was  announced,  in  substance,  in  Baker  v.  Bank,  100 
N.  Y.  31,  2  N.  E.  452,  and  distinctly  in  Bank  v.  Peters,  123  N.  Y. 
272,  25  N.  E.  319.  In  the  case  at  bar,  the  money  of  the  Howland 
trust  was  satisfactorily  traced  into  the  bank  account  of  Weeks 
with  the  Bank  of  Commerce,  and  out  of  that  account  into  the  Dan- 
ziger  mortgages.  The  defendant  land  company  is  compelled  to  ad- 
mit that,  by  the  6th  of  November,  1892,  there  had  been  paid  to 
Danziger,  on  his  mortgages,  out  of  the  Howland  money,  at  least 
the  sum  of  If31,931.51.  An  analysis  of  the  testimony  on  this  sub- 
ject shows  that  $60,000  of  the  Howland  money  (within  a  small  frac- 
tion) went  into  these  mortgages.  The  |31,931.51  paid  before  No- 
vember 6th  is  conceded.  The  subsequent  payments  to  Danziger,  or 
for  him,  extended  over  a  period  from  November  12th  to  December 
19th.  The  dissection  of  Weeks'  bank  account  made  by  Mr.  Ken- 
worthy,  the  expert  accountant,  shows  that,  of  the  |60,000,  all  (but 
a  few  hundred  dollars,  possibly)  went  into  the  mortgages.  The  sep- 
aration of  the  personal  funds  and  moneys  specifically  drawn  out  for 
other  purposes  than  to  pay  to  Danziger  seems  to  be  complete,  and 
we  think  the  court  below  was  right  in  so  finding.  For  all  money 
of  other  persons  that  may  have  gone  into  Weeks'  account  he  seems 
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to  have  accounted  to  the  owners,  and  the  court  below  was  justified 
in  treating  those  moneys  in  the  same  way  that  it  did  the  personal 
funds  of  Weeks.    Baker  v.  Bank,  100  N.  Y.  31,  2  N.  E.  452. 

Our  conclusion  on  this  branch  of  the  case  may  be  summed  up  thus: 
The  right  of  the  plaintiff  is  based  upon  tracing  the  trust  moneys 
into  the  mortgages,  at  the  outset,  and  not  upon  any  theory  of  the 
substitution  of  the  mortgages  subsequently  for  the  money.  Those 
mortgages  constituted  an  investment  originally  contemplated  by 
Roosevelt  and  Weeks,  to  make  which  railroad  and  municipal  bonds 
of  their  trust  estate  were  sold,  and  the  moneys  realized  put  into 
Weeks'  bank  account,  to  be  in  readiness  for  that  identical  invest- 
ment; and,  upon  an  analysis  of  that  account,  applying  the  recognized 
rule  of  the  application  of  drawings,  the  evidence  shows  that  the 
160,000  of  mortgages  were  paid  for  by  the  Howland  moneys.  Thus 
we  ascertain  that  the  Howland  trustee  is  the.  equitable  owner  of 
these  mortgages. 

The  second  question  relates  to  the  rights  of  the  defendant  Wil- 
liams and  the  obligations  of  the  land  company.  Williams  has  the 
legal  title  to  the  three  mortgages,  as  the  assignee  thereof,  for  value, 
without  knowledge  or  notice  of  latent  equities.  He  is  in  no  way 
affected  by  any  transactions  of  Weeks  with  the  land  company  after 
he  parted  with  the  possession  of  his  railroad  bonds  to  the  company. 
He  is  entitled  to  stand  on  his  written  agreement,  and  if  Weeks' 
fraudulent  acts  as  an  officer  of  the  land  company  have  entailed  loss 
upon  that  company,  it  is  one  for  which  Mr.  Williams  is  in  no  way 
responsible.  It  is  suggested  by  the  learned  counsel  for  the  appel- 
lant that,  when  Weeks  took  up  the  f  30,000  note,  the  indebtedness  of 
the  land  company  was  paid,  and  any  subsequent  dealings  of  Weeks 
with  the  bank  were  on  his  own  account.  The  inference  sought  to  be 
drawn  from  that  seems  to  be  that,  by  the  act  of  Weeks  in  retiring 
that  note,  the  land  company  became  discharged  from  the  transaction, 
and  it  was  then  left  as  a  matter  between  Williams  and  Weeks  in- 
dividually. It  is  said  that  Weeks  drew  his  check  for  f30,000,  and 
paid  the  note,  and  then  made  a  new  transaction  with  the  bank,  bor- 
rowing 125,000,  and  repledging  the  same  securities,  and  that  Wil- 
liams was  told  of  the  reduction  of  the  indebtedness.  Whatever  form 
the  transaction  assumed,  it  was,  in  fact,  only  a  renewal  of  the  loan 
by  the  bank  to  the  extent  of  five-sixths  of  the  first  loan.  It  is 
claimed  that,  what  may  be  considered  as  the  proceeds  of  the  mort- 
gages, realized  in.  the  way  stated,  having,  by  the  repayment  of  the 
loan,  found  their  way  back  into  Weeks'  hands  as  an  individual,  the 
land  company  is  not  responsible  for  what  Weeks  did  afterwards, 
and  that  the  transaction,  so  far  as  the  company  is  concerned,  ended. 
But  that  is  not  the  situation.  The  fi30,000  note  was  only  paid  in 
part.  The  rest  of  it  was  renewed.  It  was  not  an  entirely  new  loan 
to  Weeks.  But,  suppose  it  was;  it  then  became  the  business  and 
the  duty  of  the  land  company  to  see  that  Williams'  securities  were 
returned  to  him.  Whether  it  may  be  said  that  the  company  con- 
verted the  Williams  securities  is  immatorial.  It  failed  to  return 
them.  On  the  payment  of  the  note  he  was  entitled  to  them;  but 
there  was  nothing  but  a  partial  payment,  and  the  securities  w^f^jg 
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not  released  so  that  they  might  be  returned.  It  was  a  transaction 
never  closed  between  the  land  company  and  Williams.  It  remains 
open  to  this  day,  and  the  status  of  Williams  has  not  been  changed. 
He  demanded  the  return  of  his  bonds  from  Weeks,  who,  as  said,  was 
the  financial  officer  of  the  company,  and  the  proper  person  to  de- 
mand them  from.  There  are  no  equities  of  the  land  company  over- 
riding those  of  Williams,  nor  is  there  an  equality  of  equities;  and 
he  cannot  be  turned  from  his  direct  course  in  the  pursuit  of  his  rights 
by  the  effort  to  raise  an  issue  based  upon  supposititious  relations 
between  him  and  Weeks  individually.  So  far,  then,  as  the  rights 
and  relations  of  the  parties  now  before  the  court  are  concerned,  w^e 
think  they  were  equitably  and  justly  ascertained  and  defined  by  the 
justice  at  special  term;  and,  the  parties  being  all  before  the  court, 
and  it  being  in  full  possession  of  the  subject-mattw*  of  the  action, 
plenary  relief  can  be  afforded  by  final  decree.  This  was  sought  to 
be  done  by  the  provisions  before  referred  to,  but  we  think  those  pro- 
visions do  not  settle,  as  absolutely  and  thoroughly  as  should  be,  Mr. 
Williams'  rights.  The  modification  he  asks  for  should  be  made, 
without  compelling  him  to  apply  for  further  relief  at  the  foot  of 
the  decree,  and  thus  leave  open  for  further  discussion  the  matter  of 
what  additional  relief  he  may  be  entitled  to.  He  has  undoubtedly 
the  first  right,  to  the  extent  found  by  the  court  below.  There  is  no 
reason  why  he  should  be  indefinitely  postponed  in  realizing  the 
amount  due  him.  His  priority  of  lien  entitles  him  to  priority  of  pay- 
ment, and  therefore  the  decree  should  be  reformed  to  this  extent, 
viz.  that  a  provision  be  added  that  Williams  have  execution  against 
the  land  company  for  the  amount  directed  to  be  paid  by  it  to  him, 
and  that,  if  such  payment  is  not  made,  or  Williams  fails  to  collect 
the  amount  on  execution,  then  he  may  apply  to  the  court,  on  notice, 
to  be  paid  out  of  the  fund  in  the  court  depository,  and  shall  be  en- 
titled to  such  payment,  on  assigning  to  the  plaintiff  all  his  rights 
under  this  decree,  in  manner  and  form  to  be  approved  by  the  court. 
With  this  modification,  the  judgment  appealed  from  must  be  af- 
firmed, with  costs.    All  concur. 


<3  App.  Div.  4(>4.) 

CONSELYEA  v.  SUPREME  COUNCIL,  AMERICAN  LEGION  OF  HONOR. 

(Supreme  Court,  Appellate  Division,  First  Department.   April  10,  1896.) 

Insurance— Benefit  (Certificate— Title  Acquired  by  Beneficiary. 

The  rules  of  a  benefit  association  required  a  member  desiring  to  withdraw 
to  pay  all  charges  against  him  and  surrender  his  certificate,  with  a  written 
release  of  all  claims  against  the  order,  and  made  nonpayment  by  a  member 
of  assessments  when  due  Ipso  facto  an  avoidance  of  the  certificate.  A 
member,  under  separation  agreement,  delivered  to  his  wife  his  certificate, 
in  which  she  was  the  beneficiary,  she  agreeing  to  pay  assessments,  he  not 
to  change  the  beneficiary,  and  she  thereafter,  retaining  the  certificate  in 
her  possession,  paid  the  assessments  to  the  association,  who  had  knowledge 
of  the  facta,  till  the  association,  on  tender,  refused  to  accept  them.  Hdd, 
that  title  to  the  certificate  vested  in  the  wife,  which  could  not  be  defeated 
by  the  resignation  of  the  husband  without  surrender  of  the  certificate,  or 
by  his  failing  personally  to  pay  assessments.  ^  I 
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Action  by  Charlotte  A.  Conselvea  against  the  Supreme  Council, 
American  Legion  of  Honor  on  a  benefit  certificate.  The  special  term 
directed  a  verdict  for  defendant,  and  ordered  exceptions  to  be  heard 
bv  the  general  term  in  the  first  instance.  On  motion  for  new  trial. 
Granted. 

This  action  was  brought  to  recover  the  amount  due  under  a  benefit  eertliflcate 
issued  by  the  defendant  on  December  0,  1883,  to  one  William  Conselyea,  tor 
the  benefit  of  his  wife,  the  plalntifT.  No  change  was  made  of  the  beneficiary 
named  in  the  certificate  from  the  date  of  its  issue  until  the  death  of  the  mem- 
ber, which  occurred  on  the  21st  day  of  August,  1893.  All  the  dues  and  assess- 
ments accruing  under  this  certificate  were  paid  up  to  the  assessment  No.  237, 
due  June  15, 1892.  The  payment  of  that  and  of  the  subsequent  assessments  was 
however,  tendered  and  refused.  In  February,  1889,  a  separation  agreement 
WBB  entered  into  between  plaintiff  and  her  husband,  whereby  they  mutually 
agreed  to  live  apart,  the  husband  to  pay  a  certain  sum  monthly  for  the  wife's 
support,  and  she,  among  other  things,  to  have  all  policies  or  certificates  of  in- 
surance then  held  by  him  for  her  benefit,  which  were  to  be  d^lvered  to  her, 
and  thereafter  such  insurance  to  be  maintained  by  her,  he  agreeing  not  to 
change  the  beneficiary  named  in  such  policies  or  certificates.  Under  this 
agreement  the  benefit  certificate  in  question  was  delivered  to  plaintiff,  who 
from  that  time  retained  it  and  paid  all  assessments  and  dues  thereunder, 
amounting  to  over  $100,  up  to  the  assessment  of  June  15,  1892,  before  referred 
to.  The  plaintiff  and  her  husband  continued  to  live  apart,  pursuant  to  the 
agreement;  and  this,  together  with  the  further  fact  that  the  assessments  and 
dues  were  being  paid  by  the  wife,  was  known  to  the  local  or  subordinate  coun- 
cil of  the  defendant.  Notwithstanding  the  agreement,  the  husband  endeavored 
to  deprive  the  plaintiff  of  her  rights  under  the  certificate,  and  wrote  a  number 
of  letters,  not  only  to  the  subordinate  council,  but  to  defendant  itself,  two  of 
which  (selected)  are  as  follows: 

"Dated,  New  York,  June  0th,  1892. 
"Received  June  7th.  1892. 

••Gomp.  A.  S.  Wamock,  Supreme  Sec*y.— Dear  Sir:  Some  time  ago  I  tendered 
my  resignation  to  St.  John's  Council  No.  3,  A.  L.  of  H.,  as  one  of  its  members, 
desiring  to  withdraw  from  the  order.  Since  then  I  received  the  following  com- 
munication from  the  Sec'y.,  which  you  will  find  inclosed.  The  section  and 
article  referred  to  is  for  those  desiring  to  withdraw.  When  I  became  a  mem- 
ber of  the  order  my  certificate  was  made  payable  to  what  was  then  my  wife, 
since  which  time  differences  arose  which  caused  a  separation,  she  holding  the 
certificate  and  paying  the  assessments,  which  prevents  my  being  suspended, 
and  cannot  furnish  you  with  the  certificate  as  demanded  by  this  letter,  but  am 
perfectly  wiHing  to  sign  a  release  for  all  claims  against  the  order.  If  this 
meets  your  approval,  please  advise,  for  I  think  the  council  is  acting  In  a  man- 
ner not  sustained  by  any  law  in  receiving  from  one  who  Is  not  a  member  of 
the  order  the  assessments  as  they  become  due,  thereby  preventing  my  either 
withdrawing  or  suspension,  and  at  the  same  time  gratifying  a  desire  of  hers, 
as  expressed,  that  I  may  die,  so  that  she  may  get  the  benefit  This  I  want  to 
prevent,  as  she  is  worthy  of  no  consideration.  Hoping  to  hear  from  you  soon, 
I  am, 

"Yours,  fraternally,  WilUam  Conselyea,  Sect." 

"Dated,  New  York,  June  lOth,  1892. 
"Officers  and  Members  of  St.  John  Council  No.  3,  A.  L.  of  H.— Companions: 
I  have  waited  nearly  a  year  for  the  acceptance  of  my  resignation  from  your 
council  and  order,  which  up  to  the  present  time  has  not  been  granted.  I 
again  present  it  In  the  same  spirit  and  meaning,  and  desire  its  immediate 
granting.  I  also  give  notice  that  you  accept  no  more  assessments  on  my  ac- 
count, and  that  no  more  notices  of  my  assessments  be  mailed  any  one;  and. 
inasmuch  as  I  have  received  no  notice  from  the  council  either  for  the  election 
of  officers  or  for  other  matters  which  have  called  for  special  notification  by 
mall,  it  is  my  desire  that  my  name  be  dropped  from  the  roll  of  your  council, 
and  that  you  record  me  suspended  for  nonpayment  of  the  first  assessment  due 
and  unpaid  subsequent  to  the  date  of  receipt  of  my  communication.     Supreme 

Digitized  by  VjOOQIC 


250  38  NEW  YORK  SUPPLEMENT.  (Sup.  Ct. 

secretary  has  informed  me  that  the  acceptance  of  my  resignation  by  the  coun- 
cil is  compulsory. 

"Yours,  fraternally,  Wm.  Conselyea." 

In  addition,  letters  were  received  from  the  husband,  resigning  as  a  member, 
and  voluntarily  withdrawing. 

The  by-laws  relating  to  withdrawal  and  suspension  are  as  follows: 

"14G.  A  member  wishing  to  withdraw  permanently  from  the  order  shall  pay 
all  dues,  fines,  and  assessments  charged  against  him,  surrender  his  benefit 
certificate,  with  a  written  release  of  all  claim  thereto  or  against  the  order, 
and  said  release  and  benefit  certificate  shall  be  forwarded  to  the  supreme  secre- 
tary.   ♦    ♦    •" 

"G5.  Any  member  failing  to  pay  the  assessments  required  of  him,  and  for 
which  he  shall  be  liable,  on  or  before  the  day  limited  for  the  payment  of  the 
same,  shall  stand  suspended  from  the  order,  and  all  rights  and  benefits  there- 
in; and  his  or  her  benefit  certificate  shall  be  void.    ♦    ♦    ♦" 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  EUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

John  Cummins,  for  plaintiff. 

Morris  Goodhart  and  Sol  M.  Stroock,  for  defendant. 

O'BRIEN,  J.  The  issue  presented  upon  the  trial  was  as  to  wheth- 
er or  not  the  husband,  William  Conselyea,  was  a  member  in  good 
standing  at  the  time  of  his  death.  The  defendant  contends  that  by 
his  failure  to  pay  the  assessment  No.  237,  which  was  due  on  the 
15th  of  June,  1892,  he  became  suspended,  pursuant  to  the  laws  of 
the  association;  and,  further,  that,  having  resigned  as  a  member 
during  his  lifetime,  pursuant  to  the  by-laws,  his  membership  had 
ceased.  It  will  thus  be  seen  that  the  claims  advanced  are  that  the 
husband  was  suspended  for  failing  to  pay  his  assessments,  that  he 
voluntarily  withdrew  as  a  member,  and  that,  in  either  aspect,  he 
had  surrendered  whatever  right  he  had  as  a  member;  and  therefor^, 
not  being  a  member  in  good  standing  at  the  time  of  his  death,  the 
beneficiary  was  entitled  to  no  rights  under  the  certificate  which  had 
been  issued  to  him.  In  determining  the  weight  to  be  attached  to 
these  contentions,  the  laws  and  rules  of  the  defendant  must  be  ex- 
amined in  the  light  of  the  facts  here  appearing,  because  such,  ac- 
cording to  the  terms  of  the  benefit  certificate  and  the  application 
for  membership,  constituted  the  contract  between  the  member  and 
the  society,  and  these  must  be  taken  and  construed  together  as  meas- 
uring the  rights  of  the  litigants.  Upon  the  question  of  voluntarily 
withdrawing  or  resigning  from  the  order,  although  the  answer  did 
not  advance  any  such  claim,  testimony  was  admitted  which  tended 
to  show  that  the  member  was  desirous  of  having  his  resignation  ac- 
cepted, with  a  view,  in  violation  of  his  agreement,  to  cheating  his 
wife  out  of  any  benefits  under  the  certificate.  The  defendant  and 
the  subordinate  council  recognized  that  they  could  not  accept  his 
resignation,  because  the  laws  of  the  order  expressly  provided  that, 
to  withdraw  voluntarily  or  permanently,  it  was  necessary  for  a 
member  to  pay  all  dues,  surrender  his  benefit  certificate,  and  tender 
a  release  of  all  claims  thereto.  In  presenting  his  application  for 
withdrawal  the  husband  complied  with  none  of  these  conditions,  for 
the  claim  is  advanced  that  he  had  not  paid  his  dues  and  the  assess- 
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ment  of  June,  1892,  and  he  was  not  in  a  position  to  surrender  the 
certificate,  which  was  then  held  by  the  plaintiff,  and  which  he  had 
parted  with  to  her;  nor  did  he  tender  a  release  of  all  claims  thereto. 
She  had  secured  the  certificate  under  an  agreement  by  which  she 
was  to  pay  the  assessments;  and  these  she  paid,  with  the  knowledge 
of  the  defendant,  and  thereby  she  acquired  a  vested  interest  in  the 
certificate,  of  which  the  member  could  not  deprive  her.  And  the 
very  provision  of  the  by-laws  which  required  a  surrender  of  the 
certificate  and  a  release  by  the  member  had  in  mind  just  such  a 
contingency,  because  it  provides  that  the  member's  liability  should 
not  cease  so  long  as  the  dues  were  paid  until  the  certificate  was  sur- 
rendered and  a  release  given;  and  for  the  same  reason  the  defend- 
ant's liability  must  continue  until  the  certificate  is  surrendered. 
In  Ireland  v.  Ireland,  42  Hun,  212,  the  member  took  out  a  certificate^ 
naming  Jennie  Ireland,  a  sister,  as  beneficiary.  Afterwards  he  mar- 
ried the  defendant.    The  court  said: 

**One  of  the  rules  of  the  order,  which  was  printed  upon  the  back  of  the  cer- 
tificate, prescribed  that  any  member  desiring  to  make  a  new  direction  as  to 
its  payment  might  do  so  by  authorizing  such  change  in  the  form  prescribed 
and  printed  upon  the  back  of  the  certificate,  to  be  attested  by  the  recorder  of 
the  lodge,  and  reported  to  the  grand  recorder,  paying  fifty  cents,  surrender- 
ing the  old  certificate,  and  taking  a  new  one.  *  *  *  What  was  needful  to 
be  done  here,  and  what  Mr.  Ireland  manifestly  understood  was  needful,  was 
to  revoke  the  existing  designation  of  the  sister,  and  then  make  the  designa- 
tion of  the  wife.  How  this  was  to  be  accomplished  the  rules  of  the  associa- 
tion'instructed  Mr.  Ireland,  and  he  had  agreed  to  observe  them.  He  sought 
to  observe  them.  On  the  face  of  the  certificate  the  sister  remains  the  desig- 
nated beneficiary.  There  was  one  way  in  which  she  could  have  been  divested 
of  her  expectant  interest.  She  insists  that,  since  that  way  has  not  been  ob- 
served, she  has  not  been  divested.  It  is  plain  that  the  association,  bound  by 
its  contract  to  pay  her,  would  have  no  answer  to  her  demand." 

Om-  conclusion,  therefore,  is  that,  the  certificate  having  passed 
into  the  possession  of  the  plaintiff,  and  the  title  thereto  having  vested 
in  her  for  value,  and  she  having  thereafter  paid  the  assessments  to 
the  defendant,  who,  through  its  subordinate  council,  had  knowledge 
of  these  facts,  it  could  not,  in  violation  of  its  own  laws,  permit  the 
husband,  through  spite  and  malice,  fraudulently  to  deprive  her  of  the 
rights  in  and  to  the  certificate  which  she  had  thus  secured. 

The  rights  which  the  plaintiff  secured  in  and  to  the  certificate  an- 
swer the  further  contention  that  by  failure  of  the  member  person- 
ally to  pay  the  assessment  in  June,  1892,  he  was  suspended,  and  all 
rights  under  the  certificate  were  lost.  With  knowledge  of  the  re- 
lations between  the  plaintiff  and  her  husband,  the  subordinate  coun- 
cil had  received  from  her  the  dues  and  assessments  up  to  June;  and 
it  is  admitted  that  from  that  time  to  the  time  of  her  husband's 
death  she  regularly  tendered  the  amounts  of  all  dues  and  assess- 
ments levied,  which  were  refused  simply  upon  the  ground  that  the 
council  had  been  requested  by  the  husband  not  to  receive  them. 
This  was  not  a  contest  between  the  member  and  the  order,  but  was 
one  between  a  member  and  his  wife;  and  where,  as  here,  the  latter 
had  secured  for  value  rights  in  and  to  the  certificate,  she  could  not 
be  deprived  of  them,  in  the  absence  of  any  law  of  the  order  which, 
regardless  of  her  equities  and  legal  rights,  would  destroy  the  validity 
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of  the  certificate.  Nor  could  the  husband  deliberately  make  himself 
a  member  not  in  good  standing  so  long  as  the  plaintiff  paid  or  ten- 
dered. The  order,  without  objection,  for  a  considerable  time,  had 
receiyed  moneys  from  her;  and  it  was  not,  therefore,  because  rt) 
such  right  is  given  by  its  rules  or  laws,  in  a  position  to  terminate 
arbitrarily  her  right  to  pay  such  assessments,  and  thus  keep  the 
certificate  alive.  We  think  that  the  beneficiary  had  the  right  to  pay 
the  dues  and  keep  the  certificate  alive  while  the  title  and  possession 
of  the  certificate  was  in  her.  Nor  do  we  think  that  such  title  or 
possession  was  in  any  way  impaired  by  the  fact  that  it  was  origi- 
nally secured  pursuant  to  an  agreement  of  separation  which  it  is 
contended  was,  if  not  void,  at  least  voidable;  because  prior  to  such 
agreement,  and  at  the  time  the  certificate  was  obtained,  the  plain- 
tiff was  named  as  the  beneficiary,  and  she  is  not  obliged  to  base  her 
right  of  title  upon  the  agreement  assailed,  but  can  predicate  it  upon 
the  fact  of  her  being  the  originally  designated  beneficiary,  and  upon 
the  additional  circumstance  that  for  value  its  possession  was  subse- 
quently delivered  over-  to  her,  and  that  thereafter  she  made  the 
payments  until  such  time  as  the  order  refused  to  accept  them  from 
her. 

In  view,  therefore,  of  both  the  equities  and  legal  rights  of  the 
plaintiff  in  the  certificate,  we  think  that  the  direction  of  a  verdict 
for  the  defendant  was  error,  and  that  the  exceptions  should  be 
sustained,  and  a  new  trial  ordered,  with  costs  to  plaintiff  to  abide 
the  event.    All  concur. 


<3  App.  Dlv.  44C;  25  Civ.  Proc.  R.  230.) 

MORTON  V.  CHESLEY. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  10,  ISOC.) 

Recovery  op  Personal  Property — Value— Order  op  Arrest. 

To  support  an  order  of  arrest  in  an  action  to  recover  books  alleged  to  have 
been  removed  from  the  state  of  New  York  by  defendant,  the  complaint 
must  allege  their  value,  and  set  out  facts  showing  that  such  value  is  real. 
37  N.  Y.  Supp.  1065,  affirmed. 

Appeal  from  special  term.  New  York  county. 

Action  by  Francis  F.  Morton,  as  sole  surviving  partner,  etc., 
against  George  W.  Chesley.  From  an  order  vacating  an  order  of 
arrest  (37  N.  Y.  Supp.  10G5),  plaintiff  appeals.     AflBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

J.  A.  Blair  for  appellant. 
C.  Norwood,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  brought  by  the  plaintiff  as 
«ol€  surviving  partner  to  recover  the  possession  of  "certain  books  of 
account,  the  property  of  the  co-partnership  of  which  the  defendant's 
father  had  been  a  member;  said  firm  having  been  dissolved  on  the 
4th  of  April,  1892,  and  the  defendant's  father  having  died  on  the  12th 
of  October,  1895,  and  the  defendant  having  been  appointed  his 
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administrator.  The  complaint  contained  no  allegation  in  regard  to 
the  value  of  the  books,  nor  was  there  any  averment  therein  which 
showed  that  they  wore  of  any  value  whatever.  The  damages  for  de- 
tention were  alleged  to  be  the  sum  of  |1,000,  Upon  an  allegation 
that  the  defendant  had  removed  a  part  of  the  books  from  the  state 
of  New  York,  so  that  they  could  not  be  found  or  taken  by  the  sheriff, 
an  order  of  arrest  was  granted  in  this  action,  with  bail  in  the  sum 
of  f  1,000.  Upon  motion  this  order  was  vacated,  on  the  ground  that 
there  was  no  allegation  of  the  value  of  the  goods  in  the  complaint, 
and  consequently  no  foundation  for  the  fixing  of  bail  in  the  order 
of  arrest. 

The  only  allegation  in  the  complaint  was  that  the  damages  of 
detention  were  the  sum  of  $1,000.  This  allegation  is  altogether  too 
indefinite  upon  which  to  found  any  judgment  as  to  the  necessity  of 
bail,  and,  there  being  nothing  from  which  the  court  could  judge  as 
to  the  value  of  the  property,  it  is  evident  there  were  no  facts  before 
the  court  upon  which  it  could  exercise  its  discretion  in  the  matter 
of  bail.  At  most,  the  defendant  could  only  have  been  held  in  nom- 
inal bail;  and  the  court  will  not  grant  orders  of  arrest  under  such 
circumstances.  £ven  if  there  had  been  an  allegation  of  value  of  a 
like  character  to  that  of  the  allegation  of  damages  for  detention,  it 
would  not  have  afforded  any  justification  for  the  court  to  act.  It 
requires  something  more  than  the  mere  allegation  of  damages  or 
value.  There  must  be  some  facts  set  forth  showing  that  such  value 
is  real,  or  that  the  damages  have  some  foundation. 

The  order  should  be  alfirmed,  with  flO  costs  and  disbursements. 
All  concur. 


(3  App.  Dlv.  215.) 

CHAMBERS  v.  LANCASTER  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    April  7,  1896.) 

1.  Partial  Assignment  of  Claim— Validfty. 

A  contractor  to  do  certain  work  may  make  a  valid  assignment  of  a  part 
of  his  claim  therefor  to  a  subcontractor  in  payment  for  a  portion  of  the 
work;  and  the  assignee  may  maintain  an  action  thereon,  subject  to  de- 
fenses existing  against  his  assignor. 

Z,  Sale— Acceptance. 

While  the  acceptance  of  machines  by  a  purchaser,  and  their  use  for  a 
reasonable  time  for  trial,  will  not  bind  the  purchaser  for  the  price,  In  the 
absence  of  patent  defects,  their  retention  and  use  after  they  are  known  to 
be  seriously  defective  will  constitute  an  acceptance. 

8.  Pleading  and  Pkoop. 

Where  the  only  defense  pleaded  to  an  action  to  recover  the  contract  price 
of  articles  manufactured  is  a  denial  of  the  performance  of  the  contract  by 
the  contractor,  and  the  articles  have  been  accepted,  damages  for  a  breach 
of  warranty  of  their  efficiency  cannot  be  set  off  against  their  price. 

Appeal  from  trial  term,  Orange  county. 

AcBon  by  William  C.  Chambers,  as  assignee  of  Charles  A.  Dixon, 
against  James  H.  Lancaster  and  the  New  York  Stone-Crushing  Com- 
pany.    Judgment  for  plaintiff,  and  defendants  appeal.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 
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Joseph  F.  Daly,  for  appellants. 
Charles  L.  Waring,  for  respondent 

CULLB:N,  J.  On  the  2d  of  February,  1894,  the  defendant  Lan- 
caster entered  into  an  agreement  with  the  defendant  the  New  York 
Stone-Crusldng  Company  whereby  the  former  was  to  erect  and  com- 
plete a  stone-crushing  plant,  which  included  many  named  articles, 
as  shown  on  five  blue  prints,  and  according  to  the  specifications 
(which  blue  prints  and  specifications  were  signed  by  the  parties,  and 
made  part  of  the  agreement),  for  the  sum  ot  |15,000,  to  be  paid  at 
specified  times  and  in  specified  amounts.  This  plant  consisted  in 
part  of  two  stone  crushers  and  a  screen,  for  the  construction  of 
which  LancaFter  contracted  with  one  Dixon,  the  assignor  of  the 
plaintifl!.  The  plaintiff  completed  the  construction  of  the  stone 
crushers  and  screens,  and  delivered  them  to  the  defendant  company, 
at  whose  yard  they  were  set  up  about  the  24th  of  May,  1894.  On  the 
28th  of  May,  1894,  in  payment  of  his  contract  price  with  Dixon,  Lan- 
caster assigned  to  the  plaintiff  the  payment  of  l|^5,000  which  would 
become  due  to  him,  under  his  contract  with  the  stone-crushing  com- 
pany, upon  the  delivery  of  the  two  crushers  and  screen.  The  de- 
fendant the  stone-crushing  company  refused  to  make  this  payment, 
and  this  action  is  brought  to  recover  its  amount.  The  defendant, 
by  its  answer,  denied  that  Lancaster  had  carried  out  his  contract 
with  it,  or  that  there  was  any  sum  due  under  the  contract. 

The  first  objection  made  to  this  recovery  is  that  the  claim  or  de- 
mand of  Lancaster  was  single  and  entire,  and  could  not  be  divided 
up,  so  as  to  authorize  the  plaintiff  to  maintain  an  action  to  recover 
the  part  of  it  assigned  to  him.  It  is  unnecessary  to  discuss  at  any 
length  this  objection.  The  question  has  been  conclusively  settled 
contrary  to  the  defendant's  claim  by  the  decided  cases, — Risley  v. 
Bank,  83  N.  Y.  318,  and  Lauer  v.  Dunn  tSup.)  5  N.  Y.  Supp.  16L 

The  question  whether  Lancaster  had  performed  his  contract,  so 
as  to  entitle  him  or  his  assignee  to  the  payment  in  suit,  is  a  more 
serious  question.  The  evidence  on  the  part  of  the  plaintiff  was  that 
the  crushers  were  constructed  in  exact  conformity  with  the  plans 
and  specifications  for  the  work.  This  does  not  seem  to  be  denied  by 
the  defendant  company.  The  evidence  for  the  defendant,  substan- 
tially uncontroverted  by  the  plaintiff,  is  that  the  crushers  constantjy 
broke  down  when  put  in  use,  and  were  inadequate  and  insufiicient 
for  the  work  they  were  intended  to  perform.  It  must  necessarily 
be  concluded  from  these  facts  that  the  defect  in  or  difficulty  with  the 
crushers  lay  in  their  design  or  plan.  Of  course,  as  between  the 
plaintiff  and  Lancaster,  the  former  was  no  Vise  responsible  for  any 
defect  in  the  design  or  plans  of  the  crushers.  He  performed  his  con- 
tract, and  was  entitled  to  his  pay  when  he  made  crushers  according 
to  the  plans  furnished,  even  though  such  crushers  were  worthless. 
But  the  plaintiff^s  right  in  this  action  is  derived  from  Lancaster,  and 
the  question  is  not  whether  the  plaintiff  performed  his  contract  with 
Lancaster,  but  whether  Lancaster  performed  his  contract  with  the 
defendant  company.  The  agreement  between  Lancaster  and  the 
defendant  company  was  that  he  would  furnish  and  erect,  among 
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other  articles,  two  stone  crushers  in  accordance  with  the  blue  prints 
and  specifications.  Had  the  blue  prints  contained  nothing  but  draw- 
ings of  the  machines  to  be  constructed,  Lancaster's  contract  would 
have  been  of  the  same  character  as  the  plaintiff's.  These  blue  prints 
had  this  caption: 

"Stone  Crushing  Plant  of  the  N.  Y.  S.  C.  Co.,  Hastlngs-on-Hudson,  N.  Y. 
Arrangement  of  crushera,  elevator,  and  bin.  Capacity,  600  cubic  yards  daily. 
Scale,  %  of  an  inch.    Designed  by  James  H.  Lancaster,  59  Cortlandt  St.,  N.  Y." 

It  also  appeared  by  the  evidence  that  the  plant  was,  as  a  matter 
of  fact,  wholly  designed  by  Lancaster.  I  think  that,  taking  the 
blue  prints  and  the  written  agreement  together,  the  fair  import  of 
the  contract  between  the  parties  was  that  the  machinery  tnus  de- 
signed and  to  be  furnished  by  Lancaster  should  have  a  capacity  of 
UOO  cubic  yards,  and  that  there  was  an  implied  warranty  on  the  part 
of  Lancaster  that  the  machinery  furnished  should  be  suitable  and 
adequate  for  the  purpose.  The  evidence  seems  to  clearly  establish 
that  the  crushers  were  insufficient  and  defective. 

Though  the  defendant  company  might  have  properly  rejected  these 
crushers  as  not  complying  with  Lancaster's  contract,  it  might  also 
preclude  itself  from  such  a  course  by  accepting  the  articles.  The 
trial  court  has  found,  as  a  matter  of  fact,  that  the  defendant  com- 
pany did  accept  the  crushers,  and  we  think  this  finding  justified 
by  the  evidence.  The  company  kept  the  crushers  for  some  five 
months.  The  defect  in  the  machines  not  appearing  on  inspection, 
but  solely  to  be  determined  by  trial,  the  company  had  the  right  to  a 
trial  of  the  machines  before  it  was  compelled  to  either  accept  or 
reject  the  same.  Brown  v.  Foster,  108  N,  Y.  307, 15  N.  E.  608.  But, 
after  the  defective  character  of  the  machines  had  become  known  by 
the  trial,  then  the  company  was  put  to  its  election  to  accept  or  reject 
them.  The  use  of  the  machines,  for  the  purpose  of  their  business, 
after  the  trial  had  shown  that  they  were  defective,  was  a  conclusive 
election  to  accept.  In  this  respect  the  present  case  resembles 
closely  that  of  Brown  v.  Foster,  supra,  and  the  decision  in  that  case 
that  the  plaintiff,  by  using  a  sawmill  after  knowledge  that  it  failed 
to  comply  with  the  contract,  had  accepted  it,  and  was  precluded  from 
subsequently  returning  it,  controls  the  disposition  of  this  case.  We 
do  not  say  that,  on  the  discovery  of  the  first  defect  or  fault  in  the 
machines,  the  defendant  company  was  compelled  to  make  its  elec- 
tion. If  the  fault  was  trivial,  or  of  such  a  chaiucter  as  easily  to  be 
remedied,  the  defendant  would  be  justified  in  using  the  machines, 
and  not  precluded  from  returning  them  upon  the  subsequent  ap- 
pearance or  discovery  of  a  gross  defect  that  would  render  the  ma- 
chines useless,  or  materally  impair  their  value.  But  in  this  case, 
after  the  machines  had  repeatedly  broken  down  in  vital  parts,  and 
the  inadequacy  of  the  machines  to  perform  the  specified  work  had 
become  apparent,  the  defendant  company  still  continued  to  use  them. 
This  operated  as  an  acceptance. 

It  may  be  that  in  the  agreement  between  Lancaster  and  the  stone- 
crushing  company  there  is  a  warranty  that  would  survive  the  accept- 
ance of  the  articles  to  be  furnished.     Gurney  v.  Railroad  Co.,  58  N. 
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Y.  358,  If  this  be  so,  doubtless  the  defendant  company  might,  in 
tills  action,  have  recouped  its  damages  for  the  breach  of  the  war- 
ranty, or  set  them  off  against  the  plaintiff's  claim.  No  such  counter- 
claim or  set-off  is  pleaded  by  the  defendant  company,  nor  is  there  any 
evidence  in  the  case  to  show  either  the  contract  price  or  the  value 
of  the  two  crushers;  the  screen  being  included  in  the  contract  be 
tween  the  plaintiff  and  Lancaster,  and  having  been  retained  by  the 
defendant  company.  The  defendant  company  rested  its  defense 
solely  on  the  denial  of  the  pei-formance  of  the  contract;  and  it  was 
not  possible,  either  within  th«  pleadings  or  under  the  evidence,  to 
award  damages  for  a  breach  of  warranty. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    All 
concur. 


(3  App.  Dlv.  248.) 

MAHONEY  v.  McWALTERS  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  14,  189G.) 

1.  Fraudulent  Convetanxes—Actions  to  Set  Aside. 

A  person  having  a  mecbanic's  lien  may  sue  to  set  aside  as  fraudulent  a 
conveyance  of  the  premises  by  the  owner. 

2.  Same. 

Where  a  mortgage  executed  to  the  wife  of  an  insolvent  husband,  a  con- 
tractor, in  payment  of  the  debt  due  him  for  the  construction  of  the  build- 
ing, and  therefore  fraudulent  as  to  the  creditors  of  the  husband,  is  by  her 
assigned  to  a  creditor  of  the  husband  as  security  for  his  debt  before  the 
rights  of  other  creditors  interfere,  it  is  valid  to  the  extent  of  such  creditor's 
claim. 
8.  Mechanics'  Liens— Priority. 

A  creditor  of  a  contractor,  who  may  have  the  right  to  file  a  meclianic's 
lien  against  the  building,  has  not,  before  his  notice  of  lien  is  filed,  any  su- 
perior right  over  other  creditors  of  the  contractor  to  have  the  money  due 
from  the  owner  to  the  contractor  applied  to  his  claim. 
4  Same— Fraudulent  Conveyances. 

Where  a  mortgage  executed  to  the  wife  of  a  contractor  by  the  owners  of 
the  building,  in  payment  of  the  amount  due  the  contractor,  and  therefore 
fraudulent  as  to  the  creditors  of  the  contractor,  is  not  assigned  by  the  wife 
to  a  creditor  of  the  contractor  until  after  mechanics*  liens  have  been  filed 
against  the  building  by  creditors  of  the  contractor,  the  mechanics*  Uens 
have  preference  over  the  mortgage. 

On  reargument.     For  decision  on  appeal,  see  36  N.  Y.  Supp.  149. 
Argned  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 
Charles  L.  Pashley,  for  appellants  Reddington  and  McWalters. 
Alfred  B.  Cruiksliank,  for  appellants  John  0.  Orr  &  Co. 
Michael  J.  Scanlan,  for  appellants  Fitzpatrick  and  McCauley. 
A.  M.  &  G.  Card,  for  respondent  P.  E.  Mathews. 
Robert  J.  Mahon,  for  other  respondent. 

CULLEN,  J.  The  defendant  Reddington  made  a  contract  with 
the  defendant  McWalters,  by  which  the  latter  was  to  erect  a  honse 
on  the  land  of  the  former  for  the  sum  of  $0,000.     During  the  pro- 
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gress  of  the  work,  Reddington  paid  McWalters  |2,000.  McWalters 
performed  his  contract.  Reddington,  finding  himself  unable  to  ob- 
tain the  remainder  of  the  contract  price,  by  an  arrangement  with 
McWalters,  on  September  26,  1894,  executed  to  McWalters'  wife, 
the  defendant  Mary  McWalters,  a  mortgage  for  |4,000,  the  balance 
due.  On  October  2,  1894,  the  defendants  Orr  &  Co.  filed  a  me- 
chanic's lien  against  Reddington,  as  owner,  and  McCauley,  as  con- 
tractor, for  1849.72.  At  this  time,  McWalters  owed  Orr  &  Co.  on 
another  account,  not  connected  with  the  premises  in  suit,  f324.48. 
On  October  10th,  the  defendant  Mary,  wife  of  McWalters,  assigned 
the  Reddington  mortgage  to  Orr  &  Co.,  as  security  for  the  whole 
debt  of  her  husband,  to  them,  f  1,174.20.  On  October  9th,  the  de- 
fendant Mathews  filed  a  mechanic's  lien  against  Reddington  and 
McWalters  for  |252.49.  On  October  17th,  plaintiff  filed  his  lien 
against  the  same  parties  for  $521.  On  Octobc^r  22d,  McWalters  made 
a  general  assignment  for  the  benefit  of  creditors  to  the  defendant 
John  Alexander;  and,  on  the  same  day,  Mary  McWalters  assigned 
to  the  defendants  Fitzpatrick  and  McCauley  the  Reddington  mort- 
gage, subject  to  the  lien  of  Orr  &  Co.  Fitzpatrick  and  McCauley 
were  creditors  of  McWalters  for  moneys  paid  by  them  to  discharge 
a  mechanic's  lien  on  other  property,  and  this  assignment  was  made 
to  secure  such  indebtedness.  Thereafter  the  plaintiff  instituted  this 
action  to  foreclose  his  lien,  and  in  it  sought  to  have  the  Reddington 
mortgage  declared  fraudulent  and  void.  The  trial  court  adjudged 
this  mortgage  and  the  assignments  of  it  to  Orr  &  Co.  and  to  Mc- 
Cauley and  Fitzpatrick  void,  and  decreed  a  sale  of  the  property, 
and  that,  out  of  the  proceeds,  Orr  &  Co.,  Mathews,  and  the  plaintiff 
be  paid  the  several  amounts  of  their  liens,  according  to  their  re- 
spective priorities,  and  that  the  surplus  should  be  paid  over  to  the 
general  assignee.  From  that  decree,  Orr  &  Co.,  Reddington,  and 
McWalters,  and  Fitzpatrick  and  McCauley  appealed. 

We  entertain  no  doubt  that  the  plaintiff  can  maintain  this  action 
to  set  aside  the  mortgage  to  Mary  McWalters.  His  standing  is  not 
that  merely  of  a  general  creditor,  who  must  first  obtain  a  lien  on 
the  property  of  the  debtor  by  the  recovery  of  a  judgment  and  issue 
of  execution.  The  lien  of  the  plaintiff  is  perfect  on  complying  with 
the  requirement  of  the  statute,  and  it  is  a  specific  lien  on  the  par- 
ticular property,  similar  in  all  respects  to  a  mortgage.  This  conclu- 
sion brings  us  to  an  examination  of  the  merits  of  the  judgment  ap- 
pealed from. 

The  trial  court  justly  held  that  the  mortgage  was  fraudulent  and 
void  as  to  the  creditors  of  McWalters,  both  general  creditors  and 
those  who  might  be  entitled  to  file  mechanics'  liens.  McWalters 
was  insolvent,  and  Reddington  knew  that  McWalters  had  not  paid 
his  creditors.  It  is  not  pretended  that  any  consideration  proceeded 
from  McWalters.  The  mortgage  was  therefore  fraudulent  as  to 
creditors,  but  was  entirely  valid  as  between  the  parties,  for  Red- 
dington owed  the  |4,000,  and  the  mortgage  was  given  for  that  in- 
debtedness. Orr  &  Co.  were  nowise  parties  to  this  fraud.  When, 
therefore,  the  mortgage  was  appropriated  to  the  very  persons  or 
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class  of  persons  in  whose  interests  alone  it  could  be  avoided,  the 
title  acquired  by  such  persons  was  not  subject  to  be  defeated.  I 
think  in  this  respect  the  case  is  the  same  in  principle  as  that  of 
Murphy  v.  Briggs,  89  N.  Y.  451.  At  the  time  of  the  assignment  to 
Orr  &  Co.,  neither  the  plaintiff  nor  the  defendant  Mathews  had  filed 
any  notice  of  lien,  and  therefore  the  rights  of  no  creditors  had  in- 
tervened. It  is  true  that  the  assignment  to  Orr  &  Co.  was  to  secure 
not  only  their  claim  for  material  furnished  on  this  property,  but  for 
other  indebtedness.  But  it  has  been  distinctly  held  that  a  creditor 
who  may  have  the  right  to  file  a  mechanic's  lien  on  property  has  not, 
until  his  lien  is  filed,  any  superior  equity  over  general  creditors,  or 
any  right  to  have  the  property  or  the  amount  due  from  the  owner 
of  the  property  to  the  contractor  applied  to  the  satisfaction  of  his 
claim,  m  preference  to  those  of  other  creditors.  McCorkle  v.  Herr- 
man,  117  N.  Y.  297,  22  N.  E.  948;  Stevens  v.  Ogden,  130  N.  Y. 
182,  29  N.  E.  229. 

We  therefore  conclude  that  the  assignment  to  Orr  &  Co.  was  valid, 
and  that  those  defendants  are  entitled  to  be  first  paid  out  of  the 
proceeds  the  whole  amount  of  their  claim.  Before  the  assignment 
to  the  defendants  Fitzpatrick  and  McCauley,  the  liens  of  the  de- 
fendant Mathews  and  the  plaintiff  had  been  filed.  The  mortgage, 
except  so  far  as  pledged  to  Orr  &  Co.,  being  void  as  to  these  lienors, 
the  fraudulent  mortgages  could  not  give  it  vitality  and  effect  by 
assignment  even  to  bona  fide  creditors  after  the  rights  of  the  lienors 
bad  become  vested.  Schafer  v.  Eeilly,  50  N.  Y.  61.  These  liens 
must  therefore  be  paid  out  of  the  proceeds  of  the  sale  next  after 
payment  to  Orr  &  Co. 

We  do  not  see  that  we  should  now  determine  the  respective  rights 
of  the  general  assignee  and  those  of  the  defendants  Fitzpatrick  and 
McCauley.  The  question  between  those  parties  is  not  the  same  as 
between  them  and  the  lienors.  The  answers  of  the  defendants  do 
not  raise,  as  between  themselves,  the  issues  the  determination  of 
which  is  necessary  to  decide  their  rights.  Any  surplus  that  may  arise 
on  the  sale,  after  paying  the  claims  of  the  plaintiff,  of  Mathews,  and 
of  Orr  &  Co.,  should  be  deposited  to  the  credit  of  the  action;  and 
the  rights  of  the  other  parties  should  be  determined  in  proceedings 
to  obtain  the  surplus.  Of  course,  the  property  is  not  liable  for  any 
greater  sum  than  |4,000  and  interest,  the  amount  due  on  the  contract. 
If  there  should  be  a  surplus  in  excess  of  that  sum,  it  should  go  to 
Reddington,  the  owner  of  the  fee,  or  any  party  claiming  under  him. 

The  judgment  appealed  from  should  be  modified  in  accordance 
with  this  opinion,  and,  as  modified,  affirmed,  with  costs  to  defend- 
ants Orr  &  Co.,  payable  out  of  the  property.    All  concur. 


<3  App.  Div.  313.) 

DOUGHERTY  v.  METROPOLITAN  LIPB  INS.  CO. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    AprU  7,  1896.) 

1.  Insuhance— Limitation  op  Actions  on  Policies—Laches  of  Company. 

The  Umitation  in  a  policy  of  insurance  providing  that  no  action  can  be 
maintained  thereon  after  six  mouths  from  the  death  of  insured  will  not  ap- 
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ply  when,  after  the  death  of  insured,  the  agent  of  the  company  had  taken 
plaintiff *s  proof  of  death,  policy,  and  other  papers  pertaining  thereto,  and 
filed  them  with  the  company,  which,  after  rejecting  her  claim,  had,  never- 
thelesB,  retained  the  policy  and  other  papers  until  after  the  six  months 
had  expired. 

2.  Same— Policy  Void  ab  Ik itio— Recovery  of  Premiums. 

Where  a  policy  of  insurance  provided  that  it  should  be  void  if  the  as- 
sured be  In  poor  health  at  the  time  of  delivery,  on  the  refusal  of  the  com- 
pany to  pay  the  Insurance  on  that  ground  plaintiff  is  entitled  to  recover 
premiums  paid. 

8.  Same— Breach  of  Warranty  in  Application— Burden  of  Proof. 

In  an  action  on  a  policy  of  insurance,  where  defendant,  admitting  the 
issuance  of  the  policy,  for  a  separate  defense  alleged  that  the  application 
is  part  of  the  contract,  and  charged  specifically  breach  of  the  warranties 
contained  therein,  this  is  an  affirmative  defense,  and  the  burden  of  proof 
Is  on  the  defendant 

Appeal  from  circuit  court,  Queens  county. 

Action  by  Isabella  Dougherty  against  the  Metropolitan  life  In- 
surance Company  to  recover  on  a  policy  of  insurance  on  the  life  of 
Francis  Farley,  deceased.  There  was  judgment  for  plaintiff,  and 
defendant  appealed.     Affirmed. 

Argued  before  BROWN,  1'.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Frederick  B.  Campbell,  for  appellant, 
W.  J.  Powers,  for  respondent. 

HATCH,  J.  Plaintiff  is  the  sister  of  Francis  Farley,  deceased. 
IMor  to  his  death,  and  on  September  28, 1891,  she  procured  Farley's 
life  to  be  insured  for  her  benefit,  with  defendant.  Subsequently, 
and  on  the  18th  day  of  April,  1893,  she  applied  for  a  further  insur- 
ance upon  Farley's  life.  The  application  was  accepted;  the  policy 
issued,  and  delivered  June  19,  1893.  Plaintiff  has  paid  premiums 
upon  both  policies,  as  required  by  defendant,  since  their  issuance. 
By  the  terms  of  the  policy,  the  insured  was  required  to  be  in  sound 
health  at  the  time  of  delivery,  else  it  would  not  take  effect.  There 
was  no  claim  that  any  defect  existed  in  the  first  policy.  As  to  the 
second,  it  appeared  that  Farley  was  not  in  sound  health  when  the 
policy  was  delivered;  and  the  court,  upon  the  trial,  dismissed  the 
complaint  as  to  it,  but  held  that  plaintiff  was  entitled  to  recover  the 
premiums  paid  thereon.  Farley  died  July  22,  1893.  The  proof 
upon  the  part  of  plaintiff  tended  to  establish  that,  shortly  after  his 
death,  plaintiff  procured  a  blank  upon  which  to  fill  out  proofs  of  loss, 
and  that  an  agent  of  defendant  took  the  same,  together  with  the 
policies  and  papers,  promising  to  fill  out  and  present  the  same  to 
defendant.  By  the  terms  of  the  policy,  no  suit  could  be  commenced 
against  the  company  before  the  lapse  of  10  days  after  filing,  in  the 
home  office  of  the  company,  proofs  of  death  upon  the  forms  furnished 
by  it;  nor  can  an  action  be  maintained  against  defendant  after  six 
months  from  the  date  of  death  of  the  insured.  The  action  was  not 
begun  within  this  time.  But  plaintiff  gave  evidence  tending  to 
establish  that  defendant  retained  the  proofs  of  loss  and  her  other 
papers  until  after  the  six  months  had  expired,  before  they  returned 
them  to  her  or  rejected  her  claim.     Defendant  denied  this,  claiming 
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that  it  had  rejected  the  claim,  notified  plaintiff  of  its  rejection,  and 
returned  her  papers  within  the  six  months.  Upon  this  testimony, 
the  court  submitted  the  question  to  the  jury  whether  defendant  re- 
tained possession  of  the  papers  as  claimed  by  plaintiff,  and,  if  so,  did 
such  act  upon  their  part  amount  to  a  waiver  of  this  provision  of  the 
policy,  charging  that  both  facts  must  be  found  in  plaintiff's  favor 
before  she  was  entitled  to  recover.  The  evidence  warranted  the 
submission,  and  the  form  of  it  was  unexceptionable.  The  jury 
found  in  favor  of  plaintiff,  and,  unless  some  error  occurred  upon  the 
trial,  the  judgment  appealed  from  must  be  affirmed. 

It  is  claimed  that  the  testimony  of  Siegiist,  defendant's  agent,  is 
uncontradicted  that  he  notified  plaintiff  of  the  rejection  of  the  claim 
by  the  company  as  early  as  August  17, 1893.  If  this  be  true,  it  does 
not  work  the  result  claimed  by  defendant.  It  still  retained  posses- 
sion of  her  policy  and  papers.  It  might  well  be  that  they  rejected 
the  claim,  but  it  would  not  follow  from  that,  as  a  conclusive  proposi- 
tion, that  it  intended  to  insist  upon  its  short  statute  of  limitations. 
Plaintiff  was  in  no  position  to  bring  her  action  until  she  was  pos- 
sessed of  the  policy  and  papers.  They  were  essential  in  order  to 
prepare  her  complaint.  It  would  be  most  reprehensible  for  defend- 
ant to  withhold  her  papers,  the  evidence  of  her  right  to  prosecute  an 
action,  and  then  insist  that  she  had  notice  of  the  i-ejection  of  the 
claim,  and  was  absolutely  concluded  thereby  unless  she  acted  before 
the  end  of  the  six  months.  Good  faith  required  that  her  papers  be 
returned  as  soon  as  defendant  had  acted  thereon.  Retm*ning  the 
policies  after  this  event,  and  then  insisting  upon  this  short  statute 
of  limitations,  ought  not  to  receive  favor  at  the  hands  of  the  court. 
It  had  too  much  the  earmarks  of  an  intention  to  create  a  condition 
where  the  limitation  may  be  availed  of.  Siegrist  was  the  active 
agent  of  the  defendant  in  this  transaction,  and  consequently  an  inter- 
ested witness.  Dife  credibility  was  the  subject  of  scrutiny  bv  the 
jury.  Joy  v.  Diefendorf,  130  N.  Y.  6,  28  N.  E.  602.  Besides,  hife 
testimony  was  contradicted  in  other  essential  respects,  and  the  jury 
would  have  the  right  to  reject  his  evidence  entirely.  The  action 
was  for  the  money  due  upon  the  policies,  and  demanded  a  money 
judgment.  The  proof  showed  that  no  contract  had  ever  existed  as 
to  the  second  policy,  that  premiums  had  been  paid  thereon,  and  their 
amount,  which  was  retained  by  the  defendant.  The  transaction  was 
set  out  in  the  complaint,  and  it  was  clearly  unconscionable  for  de- 
fendant to  retain  these  moneys,  under  the  circumstances  proved.  It 
was  in  no  sense  misled,  and,  if  it  were  essential,  the  complaint  could 
now  be  deemed  amended  to  sustain  the  recovery  in  this  regard.  As 
there  was  no  recovery  by  defendant  upon  the  second  cause  of  action 
stated  in  the  complaint,  it  was  not  entitled  to  costs.  Cooper  v.  Jollv, 
30  Hun,  224;    Burns  v.  Railroad  Co.,  135  N.  Y,  268,  31  X.  E.  1080.' 

It  is  insisted  that  the  court  committed  an  error  in  permitting  plain- 
tiff to  introduce  the  policy,  over  defendant  s  objection,  without  also 
introducing  the  application,  which,  by  the  policy,  was  made  a  part 
of  the  same.  In  support  of  this  contention,  plaintiff  relies  upon  the 
case  of  Insurance  Co.  v.  Storrs,  97  Pa.  St.  354.  The  ruling  in  that 
case  sui)ports  the  contention.     But  the  doctrine  is  without  applica- 
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tion  to  the  present  case,  if  it  be  regarded  as  the  rule,  which  is  doubt- 
ful in  this  state.  The  complaint  alleged  a  cause  of  action  upon  the 
policy,  and  that  alone,  as  constituting  the  contract  between  the  par- 
ties. The  defendant  did  not  demur  to  the  complaint,  or  otherwise 
indicate  that  plaintiff  had  not  stated  a  good  cause  of  action.  By 
its  answer,  it  admitted,  by  not  denying,  the  issuance  of  the  policy. 
And,  for  a  separate  defense,  it  alleged  that  the  application  consti- 
tuted a  part  of  the  contract,  and  specifically  alleged  a  breach  of  the 
warranties  therein  contained.  This  pleading,  therefore,  raised  as  the 
issue  the  breach  of  warranty.  It  was  an  affirmative  defense,  and 
defendant  was  bound  to  establish  it  to  the  satisfaction  of  the  jury. 
Spencer  v.  Association,  142  N.  Y.  505,  37  N.  E.  617.  Under  the 
issues  as  framed  by  the  parties,  plaintiff  was  not  required  to  do  more 
than  she  did  to  establish  her  cause  of  action.  Insurance  Co.  v. 
Sheppard,  85  Ga.  751,  12  S.  E.  18. 

It  therefore  follows  that  no  error  was  committed  in  this  regard, 
and  the  judgment  and  orders  appealed  from  should  be  affirmed,  with 
costs.     All  concur. 


(3  App.  DiT.  532.) 

MOTT  ▼.  MOTT. 

(Supreme  CJoort,  AppeHate  Dirlsion,  First  Department.    April  10,  1896.) 

1.  Divorce— ADUI.TERT— Evidence. 

In  an  action  for  divorce  on  the  ground  of  adultery,  the  testimony  of 
prostitutes  is  insufficient  to  sustain  the  charge,  unless  corroborated  by 
other  direct  or  circumstantial  evidence. 

2.  Samb. 

In  an  action  by  a  wife  for  divorce  on  the  ground  of  adultery,  alleged  to 
have  been  committed  with  one  M.,  the  inmate  of  a  brothel,  the  testimony 
of  another  inmate  that  defendant  came  alone  to  the  place  about  the  Ist 
of  September,  that  he  and  M.  retired  to  a  bedroom,  and  that  after  about 
an  hour  M.  came  out,  and  gave  a  bill  to  the  proprietress,  corroborated  by 
proof  that  defendant  had  sexual  intercourse  with  M.  prior  to  July  28th, 
the  date  of  his  marriage  to  plaintiff,  and  was  known  as  M.'s  "friend";  by 
the  testimony  of  the  proprietress  tliat  defendant  visited  her  apartments 
up  to  September  20th,  and  that  she  i^eceived  money  from  M.  after  he 
"would  leave  the  apartment";  by  defendant's  admission  that  he  had  played 
poker  for  a  period  of  two  months  with  a  third  inmate,  who,  the  proof 
showed,  did  not  arrive  at  the  bagnio  till  the  latter  part  of  June;  and  by 
defendant's  failure  to  Introduce  testimony  which,  if  it  existed,  would 
have  neutralized  some  of  the  most  important  circumstances  against  him, 
—Justified  a  finding  that  defendant  committed  adultery  with  M.  during 
the  month  of  September  following  his  marriage. 

8.  Same. 

In  an  action  for  divorce  on  the  ground  of  adultery,  the  rule  that  mar- 
riage operates  as  an  oblivion  of  all  that  has  previously  passed  does  not 
apply  where  the  act  is  charged  to  have  been  committed  with  the  same  per- 
son with  whom  there  was  an  illicit  connection  prior  to  the  marriage,  and 
such  anterior  connection  may  therefore  be  shown  to  throw  light  on  de- 
fendant's subsequent  conduct. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Mary  H.  Mott,  by  Henry  H.  Rogers,  her  guardian  ad 
litem,  against  Joseph  C.  Mott,  for  a  divorce.  From  a  judgment  for 
plaintiff,  entered  on  the  report  of  a  referee,  defendant  appeals.  Af- 
firmed. ^  T 
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Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Austin  G.  Fox,  for  appellant. 
Abraham  H.  Hummel,  for  respondent. 

PATTERSON,  J.  It  is  unnecessary  to  make  extended. reference 
to  the  unsavory  details  of  the  evidence  in  this  action.  It  was  insti- 
tuted to  procure  a  divorce,  and  was  referred  to  a  referee,  who  re- 
ported that  on  the  3d  day  of  August,  1893,  the  defendant  committed 
adultery  with  a  woman  known  as  Frankie  Stewart,  at  No.  1007 
Sixth  avenue.  In  the  city  of  New  York,  and  that  during  the  month 
of  September,  1893,  he  committed  adultery  with  another  woman, 
known  as  Nina  Mann,  at  the  same  place.  The  judgment  entered  up- 
on this  report,  and  now  appealed  from,  must  stand  or  fall  by  the 
findings  of  the  referee  as  to  these  two  periods  of  time.  All  that  is 
"really  involved  in  the  action  is  connected  with  a  disputed  question 
of  dates.  The  infant  plaintiff  and  the  defendant  were  married  on 
the  28th  day  of  Julj^  1893.  The  marriage  was  a  ceremonial  one, 
but  clandestine,  and  the  parties  have  never  lived  together  or  co- 
habited. The  referee  found  that  the  first  act  of  infidelity  complained 
of  was  committed  by  the  defendant  within  a  week  after  his  marriage, 
and  the  second  within  six  weeks.  We  are  unable  to  concur  with  the 
referee  in  his  finding  respecting  the  alleged  occurrence  in  August. 
That  the  defendant  had  before  that  date  been  a  frequenter  of  the 
brothel  in  Sixth  avenue  stands  uncontradicted;  that  he  there  con- 
sorted with  prostitutes,  he  is  obliged  to  admit;  that  he  was  ac- 
quainted with,  and  was  the  companion  at  times  in  that  apartment 
of,  the  woman  named  by  the  referee,  is  also  undeniable;  but  he  has 
successfully  repelled  the  charge  that  on  the  3d  day  of  August  he 
committed  adultery  with  that  woman.  The  only  positive  testimony 
to  establish  the  accusation  as  to  that  day  comes  from  the  witness 
Marshall,  the  sister  of  the  w^oman  (Mrs.  Adams)  who  kept  the  apart- 
ment in  which  it  is  alleged  the  act  occurred.  She  testifies  quite  dis- 
tinctly that  it  was  on  the  3d  day  of  August,  and  she  fixes  the  date 
as  being  a  day  or  two  before  the  police  authorities  made  a  raid 
upon  the  premises,  which  raid  was  made  on  the  5th  day  of  August, 
1893.  She  swears  that  the  defendant  was  in  the  apartment  on  the 
night  of  the  raid,  and  was  in  company  with  his  cousin,  Ck)oper,  and 
that  she  never  saw  Mott  in  the  apartment  except  when  accom- 
panied by  Cooper,  and  she  states  that  she  recollects  more  positively 
that  they  were  present  on  the  5th  than  that  they  were  on  the  3d 
of  August.  The  Adams  woman,  who  kept  the  apartment,  does  not 
testify  to  having  seen  Mott  there  on  the  3d  of  August,  or  about  that 
date,  "but  only  that  she  heard  voices,  but  did  not  recognize  Mott's 
as  one  of  them.  Now,  it  distinctly  appears  by  testimony  which  can- 
not be  rejected  that  Cooper  was  not  in  New  York  on  the  3d  or  5th 
of  August,  but  that  he  was  in  Chicago,  and  had  gone  there  early  in 
July,  and  did  not  return  until  about  the  end  of  August;  and  it  is 
also  shown  that  the  defendant,  Mott,  was  not  in  the  city  of  New 
York  on  the  5th  of  August,  but  was  at  Narragansett  Ker.    He  ar- 
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rived  there  on  the  morning  of  the  5th  of  August,  and  his  name  was 
inscribed  in  the  hotel  register  by  his  father,  who  testifies  to  the 
fact,  and  that  his  son  did  not  return  to  the  city  of  New  York  until 
the  20th  day  of  Augnst.  The  father  also  testified  that  during  all 
the  interval  the  son  was. at  Narragansett  Pier.  It  is  evident,  there- 
fore, that  the  witness  Marshall  was  mistaken  as  to  the  date,  and  that 
the  intercourse  which  she  says  Mott  had  with  the  woman  named  by 
the  referee  in  his  finding  now  under  consideration  must  have  taken 
place  some  time  prior  to  August  3,  1893.  She  probably  referred  to 
an  occasion  when  the  defendant  admitted  that  he  had  intercourse 
with  this  woman, — ^an  occasion  which  he  doubtless  intended  to  say 
was  prior  to  the  marriage,  though  singularly  enough,  when  nar- 
rating the  occurrence,  he  failed  to  specify  any  date. 

When,  however,  we  come  to  the  consideration  of  the  finding  re- 
specting the  month  of  September,  we  must  hold  that  sufficient  ap- 
peared in  evidence  to  authorize  the  decision  the  referee  made  con- 
cerning the  act  of  adultery  charged  as  having  been  committed  that 
month  with  the  woman  known  as  Nina  Mann.  The  witness  Kath- 
erine  Richards  testifies  very  distinctly  and  clearly  to  the  occurrence 
having  taken  place  in  the  latter  part  of  August  or  the  early  part 
of  September,  1893.  It  is  not  denied  that  Mott  at  that  time  was 
in  New  York  City.  The  witness  testified  that  Mott  came  into  the 
apartment  alone;  that  Nina  Mann  was  there;  that  Mott  said  he  did 
not  want  Richards;  that  he  did  not  like  her;  that  Nina  Mann  then 
went  in  to  him;  that  Nina  Mann  and  Mott  retired  together  to  a 
bedroom,  remained  there  an  hour,  and  that  then  Nina  Mann  came 
out,  and  handed  Mrs.  Adams  a  bill,  which  the  latter  changed.  Nina 
Mann  then  went  back  to  the  bedroom,  and  the  witness  left  the  two 
there.  The  defendant  was  not  sx)ecifically  interrogated  as  to  these 
details.  He  contented  himself  with  a  general  denial  of  the  main 
facts  thus  testified  to,  and  an  assertion  that  he  was  not  in  the  flat 
between  the  date  of  his  marriage  and  the  following  Thanksgiving 
Day.  It  is  urged  that  the  testimony  of  this  witness  Richards  should 
be  disregarded,  and  that  it  is  insufficient  to  form  the  basis  of  a  de- 
cree, because  it  was  given  by  a  confessed  prostitute;  and  that,  under 
the  rule  which  obtains  respecting  the  testimony  of  such  discredited 
witnesses,  it  should  be  unavailing,  because  it  lacks  corroboration. 
In  Moller  v.  Moller,  115  N.  Y.  4G6,  22  N.  E.  169,  it  is  said  that  the 
courts  regard  the  uncorroborated  evidence  of  prostitutes  and  private 
detectives  as  insufiicient  to  break  the  bonds  of  matrimony,  but  that 
in  divorce  cases  the  courts  must  take  such  evidence  as  the  nature  of 
the  case  permits,  circumstantial,  direct,  or  positive;  and  must  bring 
to  bear  upon  it  the  tests  of  observation  and  experience,  in  the  ex- 
ercise of  good  judgment.  It  is  to  be  weighed  with  prudence  and 
care,  and  effect  must  be  given  to  its  just  preponderance.  In  Mc- 
Carthy V.  McCarthy,  143  N.  Y.  235,  38  N.  E.  288,  this  rule  was  sub- 
stantially reiterated.  We  are  therefore  compelled  to  examine  the 
whole  proofs  before  us  to  ascertain  if  there  is  to  be  found  corrobora- 
tion by  facts  or  circumstances  sufficient  to  justify  the  acceptance  of 
what  was  deposed  to  by  the  witness  Richards  as  a  truthful  state- 
ment of  an  occurrence  happening  at  or  about  the  time  sworn  to  bvi^ 

Digitized  b\  *■   LL 


261  38  NEW  YORK  SUPPLEMENT.  (8up.  Ct. 

her,  and  found  by  the  referee.  Of  the  fact  that  Mott  knew,  and  was 
intimate  and  had  sexual  relations  with,  Kina  Mann  at  some  date, — 
at  all  events,  before  his  marriage, — ^there  can  be  no  doubt.  In  fact, 
Mott  scarcely  denies  it.  At  one  point  in  his  examination,  when  he 
was  asked  the  direct  question,  "Did  you,  at  any  time  after  your  mar- 
riage, have  intercourse  with  Nina  Mann?''  he  answei*ed,  **That  was 
before."  He  admits  that  he  was  a  frequenter  of  the  apartment  in 
Sixth  avenue,  and  that  he  had  illicit  intercourse  there  with  at  least 
two  other  women.  He  was  known  in  this  apartment  by  the  so- 
briquet of  "Poker  Joe."  He  will  go  no  further  in  his  testimony 
as  to  Nina  Mann  than  to  say  that  he  does  not  remember  having  had 
sexual  intercourse  with  this  particular  woman.  This  statement  is 
incredible.  And  it  is  inconsistent  with  what  he  said  as  above  quoted, 
when  for  a  moment  he  was  off  his  guard.  He  undoubtedly  remem- 
bered whether  he  had  or  had  not  had  intercourse  with  this  woman. 
His  assertion  of  lack  of  memory  with  regard  to  such  a  matter  can 
hardly  be  true,  and,  if  untrue,  it  discredits  him  as  a  witness  gen- 
erally. It  is  proven  by  other  witnesses,  whose  testimony  on  this 
particular  point  is  not  to  be  assailed,  and  among  them  by  his  own 
cousin.  Cooper,  that  this  Nina  Mann  was  known  among  the  lewd  per- 
sons  of  their  acquaintance  as  "the  friend"  of  this  defendant.  Friend- 
ship with  a  prostitute  is  suggestive  of  something  different  from  a 
merely  platonic  relation.  So  far,  then,  as  the  fact  of  corroboration 
of  the  testimony  of  Richards  as  to  the  acquaintance  and  relations 
of  the  defendant  with  Nina  Mann  is  concerned,  the  case  does  not 
admit  of  any  reasonable  doubt,  and  we  must,  therefore,  c^onsider  the 
question  as  to  the  date. 

Were  these  relations,  which  existed  before  the  28th  of  July,  1893, 
discontinued  then,  or  was  the  act  which  the  referee  has  found  to 
have  been  committed  so  committed  after  the  marriage,  and  after 
the  return  of  the  defendant  from  Narragansett  Pier,  which,  as  stated 
before,  was  on  the  20th  of  August,  1893?  The  fixing  of  the  date  of 
the  alleged  adultery  with  Nina  Mann  in  August  or  September  cer- 
tainly rests  upon  the  testimony  of  this  witness  Richards.  But  we 
find  some  corroboration  of  this  testimony  of  Richards  in  the  state- 
ment of  Frankie  Adams,  who  kept  the  apartment.  To  be  sure,  al- 
though not  a  prostitute  herself,  slie  was  the  proprietress  of  the 
brothel, — a  little  more  discreditable  occupation,  if  that  were  possi- 
ble, than  that  pursued  by  the  abandoned  women  by  whose  prostitu- 
tion she  profited.  But  several  of  the  circumstances  to  which  she 
deposed  were  of  such  a  character  that  they  could  not  have  been  fab- 
ricated by  her  for  the  purposes  of  this  case,  for  when  she  narrated 
them  they  had  no  apparent  bearing  upon  the  issues.  She  testified 
that  Nina  Mann  was  away  from  New  York  from  the  Ist  of  June  un- 
til the  latter  part  of  August.  She  also  testified  that  on  one  occa- 
sion after  the  5th  of  August,  Mott  came  into  her  room  alone,  and 
asked  her  how  she  felt.  She  said  she  received  money  from  Nina 
Mann  after  Mott  "would  leave  the  apartment."  She  was  asked, 
'When  did  you  receive  money  from  Nina  Mann?"  and  she  answered, 
"That  was  between  the  5th  of  August,  as  near  as  I  can  remember, 
and  the  20th  of  September;    before  I  went  to  the  World's  Fair." 
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Wliile  this  is  not  precisely  as  Richards  put  it,  still  it  furnishes  some 
corroboration  of  her  story  with  respect  to  the  changing  of  the  bill 
under  the  circumstances  she  testified  to,  which,  as  the  whole  evi- 
dence shows,  if  it  occurred  at  all,  must  have  been  between  the  20th 
of  August  and  the  20th  of  September,  as  Mott  was  not  in  New  York 
between  the  5th  and  the  20th  of  August.  This  circumstance  of  cor- 
roboration is,  it  is  true,  from  an  impure  source,  but  yet  of  such  a 
character  that  it  is  not  likely  to  have  been  conjured  up  merely  for 
the  purpose  of  supporting  the  testimony  of  the  Richards  woman, 
who  had  not  yet  been  called  as  a  witness  when  Mrs.  Adams  testified, 
and  whose  account  of  the  September  occurrence  had  not  yet  ap- 
peared. And  if  it  had  been  put  forward  untruthfully  for  the  pur- 
pose of  corroboration,  the  two  stories  would  probably  have  fitted 
more  precisely  in  matter  of  detail.  It  is  to  be  observed  that  neither 
of  these  women  had  ever  had  illicit  intercourse  with  Mott,  nor  does 
it  appear  in  any  way  that  either  of  them  knew  what  the  other  would 
testify  to  about  the  changing  of  the  bill,  or  the  money  passing  be- 
tween Nina  Mann  and  Mrs.  Adams;  and  it  is  improbable  that  they 
could  have  concocted  the  story  between  them  merely  to  fix  a  date  or 
a  time  in  August  or  September  that  would  fasten  a  specific  charge  of 
adultery  upon  this  defendant. 

But  this  date  is  also  corroborated  by  a  circumstance,  the  truth  of 
which  is  vouched  for  by  the  defendant  himself.  He  expressly  ad- 
mits playing  poker  with  the  Marshall  woman  in  the  flat  for  a  period 
covering  a  couple  of  months.     He  says: 

*'It  was  on  and  off  within  a  couple  of  months.  Within  a  couple  of  months,  I 
should  think.  Well,  may  be  a  week  more  or  a  week  less.  I  don't  know  exactly. 
My  best  recollection  is  that  the  whole  period  covered  by  the  time  which  I 
played  poker  at  that  house,  in  which  Miss  Marshall  was  engaged,  would  be 
about  a  couple  of  months." 

He  admits  playing  with  her,  and  there  is  no  evidence  that  he  ever' 
played  with  any  one  else,  except  possibly  Adams.  The  gravity  of 
this  admission  is  apparent  when  we  consider  that  this  couple  of 
months  embraced  a  period  long  after  the  defendant's  marriage,  and 
in  fact  running  down  to  the  end  of  August.  The  crucial  fact  on 
this  head  is,  of  course,  the  date  of  Marshall's  arrival  at  the  flat.  We 
think  the  evidence  abundantly  establishes  that  this  arrival  was  about 
the  latter  part  of  June.  The  testimony  of  Marshall  upon  this  point 
is  quite  circumstantial,  and  this  testimony  is  both  natural  and  prob- 
able. Adams  at  first  put  it  later, — as  late,  in  fact,  as  the  latter  part 
of  July;  but  afterwards  she  said  she  was  taken  sick  in  June,  which 
was  undoubtedly  the  month  to  which  she  intended  to  refer  through- 
out. As  already  observed,  these  women,  when  they  gave  this  tes- 
timony, could  have  had  no  idea  of  its  importance.  It  was  mere  in- 
cidental relation  of  what  must  then  have  been  deemed  a  minor  de- 
tail. Its  importance  resulted  later  from  the  defendant's  admission 
as  to  the  two  months  during  which  he  was  playing  poker  with  Mar- 
shall. Marshall  says  she  was  connected  with  the  Wilbur  Opera 
Company,  in  the  month  of  June,  and  that  in  that  month  she  was  play- 
ing with  this  company  in  Denver,  Colo.  She  further  says  that  at 
that  time  she  received  a  telegraphic  dispatch  "to  come  [to  New-York]  , 
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at  once  if  she  wanted  to  see  her  sister  alive";  and  that  accordingly 
she  came  on,  reaching  here  in  the  latter  part  of  June.  If  the  cir- 
cumstances here  narrated  were  untrue,  it  could  have  been  shown, 
for  aught  that  appears,  without  much  difficulty.  Certainly  there 
could  have  been  no  difficulty  in  ascertaining  whether  the  Wilbur  Op- 
era Company  was  playing  in  Denver  in  June,  1893,  and  whether 
Marshall  was  playing  with  it.  The  defendant  attempted  to  escape 
the  probative  force  of  these  circumstances  by  placing  the  gfrrival  of 
Marshall  at  an  earlier  date, — back  in  April  or  May,  In  this,  how- 
ever, he  is  not  corroborated  by  a  single  witness,  not  even  by  his 
cousin.  Cooper,  whom  he  claims  to  have  been  his  constant  compan- 
ion whenever  he  visited  the  brothel.  It  is  certainly  significant  that 
Cooper  was  never  asked  a  single  question  as  to  this  vital  circum- 
stance. The  defendant's  testimony  throughout  is  evasive,  unnatu- 
ral, and  most  improbable,  especially  in  his  pretended  want  of  recol- 
lection with  regard  to  intercourse  with  Nina  Mann  before  his  mar- 
riage. As  to  this  particular  circumstance  of  the  arrival  of  Mar- 
shall, it  is  vague  and  unsatisfactory.  He  testifies  that  he  saw  Mar- 
shall there  as  early  as  the  spring  of  1893, — April  or  May;  and  that 
he  first  knew  that  Adams  was  taken  sick  during  the  months  of  April 
or  May.  He  declared  that  he  stopped  going  to  Adams'  place  about 
the  1st  of  June.  If  the  latter  statement  were  true,  and  if  he  played 
poker  with  Marshall  there  for  a  couple  of  months,  then  Adams  must 
have  been  taken  sick,  and  Marshall  must  have  arrived,  in  the  early 
part  of  April.  The  alternative,  "April  or  May,"  is  altogether  too 
elastic  and  vague.  This  alternative  statement  would  be  true  even 
though  Mott  first  saw  Marshall  in  the  latter  part  of  May.  If,  there- 
fore, Mott,  as  he  concedes,  played  poker  with  Marshall  for  a  couple 
of  months,  and  if  he  testified  truthfully  when  he  said  that  he  ceased 
going  to  Adams'  about  the  1st  of  June,  he  need  not  have  been  so 
vague  as  to  the  date  of  Adams'  illness  and  Marshall's  arrival;  and 
that  vagueness,  under  the  circumstances,  became  especially  suspi- 
cious. He  knew  that  Marshall  had  been  reasonably  precise  in  her 
statements,  and  that  these  statements  were  circumstantial,  and  re- 
ferred to  other  events,  which  admitted  of  demonstration  or  refuta- 
tion. He  knew,  too,  that  the  date  of  Marshall's  arrival  was  placed 
by  both  women  at  a  period  even  subsequent  to  that  when  he  had 
sworn  that  he  ceased  going  to  the  flat  altogether.  Yet  he  failed  to 
interrogate  Cooper  upon  the  subject,  failed  to  verify  or  disprove  the 
Denver  facts,  and  contented  himself  with  placing  Marshall's  arrival 
in  "April  or  May."  We  thus  find  corroboration  both  as  to  the  per- 
son with  whom  the  adultery  was  committed  and  as  to  the  date, 
while  as  to  the  act  itself  we  have,  in  addition,  the  antecedent  facts 
with  respect  to  the  defendant's  relations  with  Nina  Mann.  It  is  not 
a  case  where  the  defendant  is  entitled  to  claim  that  with  marriage 
came  reformation,  and  that  the  presumption  is  against  his  having 
thereafter  renewed  his  former  evil  associations.  He  did  not  turn 
over  a  new  leaf.  Marriage  did  not  prevent  his  going  again  to  this 
brothel,  for  upon  his  own  confession  he  went  there  later  with  two 
companions,  one  of  whom  (his  cousin  Cooper)  was  aware  of  his  mar- 
riage; and  he  then  shared  the  social,  though  not  the  criminal,  in- 
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tercourse  of  the  occasion.  There  is,  therefore,  no  inherent  improb- 
ability in  the  story  of  his  having  visited  the  place  upon  a  somewhat 
earlier  occasion. 

It  is  undoubtedly  the  general  rule  that  marriage  operates  as  an 
oblivion  of  all  that  has  previously  passed.  It  did  not  thus  operate 
here  as  to  the  locality,  as  we  have  seen.  But  as  to  the  act,  as  was 
held  in  Weatherley  v.  Weatherley,  1  Spinks,  193,  where  the  adultery 
is  charged  to  have  taken  place  with  the  very  same  person  with  whom 
connection  is  pleaded  before  marriage,  this  circumstance  forms  a 
necessary  exception  to  the  oblivion  rule.  As  was  said  by  the  learned 
Dr.  Lushington  in  that  case: 

"Circumstances  which  may  be  proved  subsequently  to  the  marriage  will 
have  a  very  different  complexion  whether  they  are  taken  standing  alone,  with- 
out reference  to  preceding  circumstances,  or  whether  they  are  taken  in  con- 
Jimction  with  antecedent  criminal  connection  itself." 

To  the  same  effect  is  the  doctrine  laid  down  in  Ciocci  v.  Ciocci,  26 
Eng.  Law  &  Eq.  604;  Brooks  v.  Brooks,  145  Mass.  575,  14  N.  E.  777; 
and  Van  Epps  v.  Van  Epps,  6  Barb.  321.  Even  upon  the  trial  of  in- 
dictments for  adultery  in  states  where  that  offense  is  made  by  stat- 
ute a  crime,  it  has  been  held  that,  where  one  act  of  adultery  is 
proved  by  a  witness  whose  credibility  the  defendant  attempted  to 
impeach,  evidence  of  prior  acts  of  improper  familiarity  between  the 
parties  is  admissible  to  corroborate  the  witness.  Com.  v.  Merriam, 
14  Pick.  518;   Com.  v.  Lahey,  14  Gray,  91. 

The  testimony  of  Donnelly,  the  private  detective,  who  was  first 
hired  by  the  plaintiff,  but  who  was  in  the  employ  of  the  defendant 
at  the  time  of  the  trial,  does  not  aid  the  latter.  He  testifies,  it  is 
true,  that  he  followed  Mott  from  the  time  in  August  w^hen  the  latter 
arrived  from  Narragansett  Pier,  and  that  Mott  never,  within  his  ob- 
servation, went  to  Adams'  until  Thanksgiving  Day.  He  admits, 
however,  that  the  defendant  evaded  him  on  a  number  of  occasions, 
and  the  occasion  testified  to  by  Richards  may  well  have  been  one 
of  these.  It  was  at  such  a  time  that  the  defendant  was  most  likely 
to  be  discreet,  and  to  use  his  wits  to  avoid  discovery.  Nor  do  we 
think  the  defendant  aided  his  case  by  procuring  affidavits  from  Ad- 
ams and  Richards,  immediately  after  the  complaint  was  served  upon 
him,  to  the  effect  that  he  was  in  the  flat  on  only  one  occasion  after 
July  28th,  and  on  that  occasion  did  not  have  intercourse  with  any 
of  the  women.  The  remarks  of  Earl,  J.,  in  Moller  v.  Moller,  are 
specially  applicable  to  this  branch  of  the  case.  He  says  (pages  474, 
475,  115  N.  Y.,  and  page  169,  22  N.  E.): 

"If  the  affidavit  was  true,  he  knew  it,  and  the  only  place  where  her  oath  to 
the  facts  could  properly  aid  him  was  upon  the  trial  as  a  witness;  and  it  is  a 
reasonable  inference  that  this  affidavit  was  obtained  so  that,  in  case  she 
should  appear  as  a  witness  for  the  plaintiff,  it  might  be  used,  as  it  was  used, 
for  her  Impeachment." 

The  only  effect  of  these  affidavits,  apart  from  the  light  which  their 
procurement  throws  upon  the  defendant's  sense  of  guilt,  is  to  ac- 
centuate the  necessity  for  the  corroboration  of  the  affiants.  As  loose 
women,  they  already  stood  in  need  of  corroboration.  The  utmost 
that  can  be  said  is  that  they  signed  and  swore  to  what  the  defendantp 
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and  his  attorney,  Clark,  set  before  them,  and  that  thus  the  defend- 
ant succeeded  in  his  preparations  for  impeachment.  The  effect  of  it 
all  was  not  to  require  the  court  to  throw  aside  the  testimony  en- 
tirely, but,  before  crediting  it,  or  giving  it  any  probative  value,  to 
call  for  even  greater  and  closer  scrutiny  than  was  already  required 
because  of  the  character  of  the  women.  With  whatever  caution  or 
doubt  or  hesitation  this  testimony  may  be  considered,  it  is  imjwssible 
to  deny  its  force,  corroborated  as  it  undoubtedly  is  by  circumstances 
of  weight,  by  the  defendant's  own  admissions,  and  by  his  failure  to 
introduce  testimony  which,  if  it  existed,  would  have  neutralized  some 
of  the  most  important  of  these  circumstances. 
The  judgment  should  be  affirmed,  with  costs. 

BARRETT,    RUMSEY,    and    WILLIAMS,    JJ.,    concur.     VAN 
BRUNT,  P.  J.,  concurs  in  result. 


(3  App.  Div.  471.) 

SMITH  V.  CROCKER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  10.  1896.) 

1.  Trial— Reading  of  Deposition— Requiring  PAHxr  to  Read  All. 

It  is  error  to  require  a  party  to  read  an  entire  deposition  against  his 
objection,  as  he  has  the  right  to  read  such  parts  as  he  deems  l*  ^st,  and  to 
leave  the  remainder  to  be  read  by  the  adverse  party  if  desired. 

2.  Same- Examination  of  Adverse  .Witnesses. 

In  the  examination  of  adverse  parties  or  witnesses,  a  party  Is  entitled 
to  considerable  latitude,  and  it  is  error  to  exclude  questions  to  such  wit- 
nesses directed  to  eliciting  material  testimony. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Frederick  H.  SInith,  Jr.,  against  Henry  J.  Crocker  and 
others.     Judgment  for  defendants,  and  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

J.  A.  Dennison,  for  appellant. 
Charles  K.  Beekman,  for  respondents. 

O'BRIEN,  J.  The  action  was  brought  by  the  plaintiff,  as  the  as- 
signee of  the  International  Wine  Company,  to  recover  $5,000  upon 
an  agreement  to  erect  and  furnish  a  plant  for  making  champagne 
and  other  sparkling  wines  in  California.  The  contract  is  evidenced 
by  a  proposition  made  by  the  International  Wine  Company,  through 
one  Morton,  as  broker,  in  New  York,  to  two  persons  in  California,  a 
firm  or  otherwise,  signing  themselves  Ferris  &  McCondry.  The  lat- 
ter, in  answer  to  a  proposition  made  by  the  wine  company,  stated 
that  upon  the  erection  of  the  plant  in  California  and  production  of 
100  cases  of  champagne,  f  5,000,  which  was  on  deposit  in  the  Clover- 
dale  Bank,  would  be  paid  to  the  wine  company.  The  question  of 
whether  they  performed  their  contract  by  putting  up  a  suitable  plant 
and  making  the  100  cases  of  wine  is  not  involved,  as  no  point  was 
m;ide  upon  either  of  those  questions  upon  the  appeal;   the  real  point 
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being,  between  whom  was  the  contract  made?  Was  it  by  Ferris  & 
McCondry,  on  their  own  behalf,  or  acting  as  agents  for  a  company 
known  as  the  Golden  Crown  Champagne  Company,  or  as  the  agents 
for  certain  defendants,  including  the  defendant  Crocker,  who,  as  part- 
ners, or  as  joint  owners,  were  engaged  in  the  production  of  cham- 
pagne? The  evidence  rather  points  to  the  fact  that  they  were 
agents  for  the  Golden  Crown  Company.  But,  be  this  as  it  may,  so 
far  as  the  record  discloses,  there  is  nothing  to  show  that  the  defend- 
ant Crocker,  individually  or  in  connection  with  others,  was  a  party  to 
the  contract  which  had  been  entered  into  by  Ferris  &  McCondry. 
The  evidence  shows  that  the  defendant  Crocker  was  the  president 
of  the  Golden  Crown  Company,  and  there  is  some  evidence  that  he 
was  a  contributor  to  the  ?5,000  raised  and  deposited  in  the  Clover- 
dale  Bank;  but  there  is  not  sufficient  in  the  case  to  justify  the  sub- 
mission to  the  jury  of  the  question  as  to  his  individual  responsibility^ 
or  his  responsibility,  in  connection  with  the  other  defendants  named, 
for  the  payment  of  the  15,000.  Plaintiff's  effort  was  directed  un- 
doubtedly to  showing  facts  from  which  an  inference  might  be  drawn 
that  the  defendant  Crocker,  as  jointly  interested  with  others,  was 
responsible  for  the  contract  made  by  Ferris  &  McCondry;  the  plain- 
tiff refusing  to  concede  that  it  was  a  contract  which  was  entered 
into  on  behalf  of  or  for  the  benefit  of  the  Golden  Crown  Company. 
As  we  have  said,  there  was  no  evidence  sufficiently  strong  to  justify 
any  inference  of  Crocker's  personal  liability  for  the  contract  made. 

This  brings  us  to  a  consideration  of  what  really  are  the  questions 
upon  this  appeal,  viz.  as  to  whether  the  learned  trial  judge  erred  in 
compelling  plaintiff  to  read  the  entire  deposition,  and  in  excluding 
evidence  presented  on  the  part  of  the  plaintiff  which,  he  claimed,  if 
he  had  been  permitted  to  introduce  it,  would  have  furnished  the 
basis  for  such  inferences.  These  rulings  we  propose  briefly  to  ex- 
amine. 

In  regard  to  the  first  ruling,  which  required  plaintiff,  when  read-  t- 
ing  the  deposition  of  the  defendant  Crocker,  to  read  not  only  such 
portions  as  he  thought  proper,  but  the  entire  deposition,  we  agree 
with  the  appellant  that  this  ruling  was  wrong.  Parmenter  v.  Rail- 
way Co.,  37  Hun,  354.  But  the  question  remains,  was  this  harm- 
ful? Undoubtedly,  if  he  had  read  but  one  portion,  the  defendants 
would  have  had  the  right  to  read  the  remainder;  and  it  is  not  made 
to  appear  that  any  evidence  which  he  desired  to  have  from  that  depo- 
sition was  not  admitted.  What  he  complains  of,  therefore,  is  that, 
in  addition  to  such  as  he  wanted,  he  was  compelled  to  read  other 
portions  of  the  deposition  which  he  did  not  want.  If,  however,  we 
consider  the  latter  portion  of  the  deposition  as  omitted,  and  in  no 
way  qualifying  the  testimony  which  the  plaintiff  himself  desired  to 
bring  out,  and  giving  to  it  its  full  weight,  we  reach  the  conclusion 
which  we  have  already  intimated,  that  this  was  not  sufficient  to  jus- 
tify an  inference  of  personal  liability  upon  the  part  of  Crocker. 
While,  therefore,  the  ruling  was  wrong,  it  was  harmless. 

The  more  serious  questions  arise  upon  rulings  excluding  evidence. 
The  plaintiff,  in  seeking  for  proof  as  to  who  were  the  real  parties  to 
the  contract,  was  compelled  to  examine  persons  who,  as  ^/'^fkftjp 
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their  manner  of  testifying,  can  justly  be  characterized  as  adverse 
witnesses;  and  therefore  some  latitude  in  the  questions  was  permis- 
sible. The  witness  McCondry,  who,  with  Ferris,  was  instrumental 
in  making  the  contract,  exhibited  no  disposition  to  state  fully  and 
frankly  whom  he  represented,  and  was  not  disposed  to  aid  the  plain- 
tiff in  establishing  the  identity  of  those  liable.  He  had,  it  is  true, 
testified  that  the  defendant  Crocker  was  interested  with  him  in  the 
experiments,  and  that  the  latter  had  seen  the  proposition  of  the  wine 
company,  and  had  visited  the  plant  several  times  after  it  had  been 
put  up  in  California.  But  when  the  plaintiff  endeavored  to  go  fur- 
ther, and  show  just  what  interest  and  connection  the  defendant 
Crocker  had  in  the  enterprise,  he  was  met  by  the  objections  which 
were  sustained,  and  which  prevented  his  obtaining  further  informa- 
tion. Similar  rulings  were  made  to  questions  propounded  to  Crocker 
himself.  There  were  so  many  of  these  rulings  that  it  is  unneces- 
sary to  particularize.  The  plaintiff  had  the  right  to  show,  if  he 
could,  that  Ferris  &  McCondry  were  in  fact  the  agents  for  Crocker 
and  others,  jointly  interested  in  an  enterprise,  and  that  it  was  for 
them  and  on  their  behalf  that  the  contract  was  made  by  which  the 
International  Wine  Company  was  to  receive  f  5,000  upon  putting  up 
its  plant  and  successfully  completing  the  experiment  provided  for 
by  the  terms  of  the  contract  While,  therefore,  it  is  true  that  the 
plaintiff,  in  order  to  recover,  is  obliged  to  show  that  the  contract 
was  made  by  the  defendant  Crocker  fiirough  the  agency  of  Ferris  & 
McCondry,  and  while  it  is  equally  true  that  upon  the  evidence  ad- 
mitted there  was  an  entire  failure  to  show  any  such  contract,  still, 
as  the  questions  objected  to  were  directed  to  eliciting  competent  evi- 
dence bearing  on  these  points,  and  as  the  testimony  excluded  might 
have  shown  Crocker's  relation  to  the  enterprise,  and  the  making  of 
the  contract  to  be  such  as  to  render  him  personally  liable,  the  rul- 
ings were  erroneous. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event.     All  concur. 


<3  App.  Dlv.  525.) 

LATHAM    V.   DE    LOISELLB. 

(Supreme  Court,  AppeUate  Division,  First  Department.    April  10,  1806.) 

•Conflict  ot*  Laws— ENFORCEMr.NT  of  Foreign  Coktracts. 

In  an  action  on  a  contract  executed  in  a  foreign  country,  in  which  the 
civil  law  prevails,  the  rights  of  the  parties  will  be  determined  under  the 
lex  fori,  unless  the  lex  loci  contractus  is  averred  and  proven  by  the  party 
desldng  to  take  advantage  of  it. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  John  Howard  Latham  against  Minnie  E.  S.  De  Loiselle. 
From  a  judgment  for  plaintiff,  entered  on  a  verdict,  defendant  ap- 
peals.     Aflftrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Reevs  &  Scrugham,  for  api)ellant. 
John  B.  Pine,  for  respondent. 
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PATTERSON,  J.  The  plaintiff  recovered  a  judgment  at  the  cir- 
cuit upon  a  contract  of  guaranty  executed  and  delivered  by  the  de- 
fendant in  Paris,  France,  to  the  plaintiff's  assignor.  The  defendant 
resided  at  Paris,  and  the  plaintiff's  assignor  was  a  merchant  in  that 
city,  with  whom  the  defendant's  husband  had  commercial  dealings. 
Prior  to  the  establishment  of  the  business  relations  referred  to,  the 
plaintiff's  assignor  required  the  defendant's  husband  to  furnish  a 
guaranty  in  writing,  to  be  signed  by  his  wife,  which  was  done,  and 
the  instrument  is  in  the  following  words,  according  to  the  exhibit 
put  in  evidence  at  the  trial : 

"I  hereby  declare  myself  responsible  towards  Mr.  Ferdinand  Robert,  52 
Faubourg  Polssoniere,  Paris,  to  the  extent  of  twelve  thousand  five  hundred 
francs,  for  uncovered  balance  my  husband  Mr.  E.  Sinnotte  De  Loiselle,  907 
Broadway,  New  York,  may  have  with  Mr.  Robert  on  the  first  day  of  July. 
1893.  The  above  guaranty  being  executable  at  the  first  request  of  Mr.  Robert 
after  the  9th  of  July,  1893." 

The  plaintiff,  in  his  complaint,  declares  upon  this  contract,  and 
makes  no  allegation  respecting  the  validity  of  the  contract  under  the 
laws  of  the  republic  of  France,  nor  does  he  aver  what  the  law  of  that 
country  is  concerning  collateral  contracts  of  this  character,  nor  was 
any  proof  made  at  the  trial  relating  to  that  matter.  The  answer 
makes  no  allusion  to  the  law  of  Prance,  or  the  place  of  execution 
or  perfonnance  of  the  contract.  No  question  was  made,  either  in 
pleading  or  by  objection  to  evidence,  of  the  validity  of  the  guaranty 
under  the  statute  of  frauds  of  this  state.  A  verdict  was  directed 
for  the  plaintiff  by  the  learned  judge  at  circuit,  and  from  the  judg- 
ment entered  thereupon  this  appeal  is  taken. 

The  contention  on  behalf  of  the  appellant  is,  in  substance,  that, 
inasmuch  as  this  contract  of  the  defendant  was  made  and  executed 
in  France,  it  is  to  be  construed  in  accordance  with  the  law  of  that 
jurisdiction;  that,  its  validity  depending  upon  that  law,  it  is  incum- 
bent upon  the  plaintiff  to  show  that  he  has  an  enforceable  form  of 
action  by  that  law;^  and  that  it  is  a  part  of  the  plaintiff's  case  to 
show  to  the  court,  as  matter  of  fact,  what  the  law  of  France  is  upon 
the  subject.  It  is  argued  that  no  presumption  exists  that  the  law 
of  France  is  the  same  as  that  of  the  state  of  New  York  on  the  sub- 
ject of  agreements  of  this  character,  which  is  doubtless  the  case,  as 
no  presumption  is  to  be  indulged  in  that,  in  countries  in  which  the 
civil  law  prevails,  its  rules  are  identical  with  those  of  the  common 
law,  or  with  the  provisions  of  the  statutes  of  this  state  respecting 
written  obligations  to  answer  for  the  debt,  default,  or  miscarriage  of 
another. 

But  the  question  presented  in  this  case  is  not  one  dependent  upon 
the  indulgence  of  any  presumption  respecting  the  law  of  France. 
The  plain  case  is  presented  of  one  seeking  to  enforce  rights  acquired 
under  a  contract  made  abroad,  which  contract  is  of  a  character  en- 
forceable in  the  com'ts  of  this  state, — one  apparently  made  in  the 
course  of  commercial  transaction,  and  the  recognition  and  enforce- 
ment of  which  will  not  violate  any  law  of  this  state,  nor  run  counter 
to  any  dictate  of  public  policy.  Under  such  circumstances  we  con- 
ceive the  law  to  be  well  settled  that  the  courts  of  this  jurisdiction. 
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which  are  open  to  foreigners  as  well  as  to  citizens,  will  determine 
the  rights  of  the  parties  to  the  contract  by  our  own  law,  and  if  the 
law  of  the  place  in  which  the  contract  was  made  differs  in  any  re- 
spect from  the  law  of  the  forum,  so  that  liability  according  to  the  lex 
loci  contractus  would  not  attach  or  would  be  avoided,  it  is  for  the 
defendant  claiming  the  benefit  of  the  foreign  law  to  show  the  exist- 
ence of  its  provision  invalidating  the  contract  sued  upon.  It  is  un- 
necessary to  cite  an  array  of  authorities  in  support  of  this  view,  for 
what  w^as  said  by  the  court  of  appeals  in  Monroe  v.  Douglass,  5  N.  Y. 
452,  disposes  of  the  whole  subject  in  these  words: 

"It  is  a  well-settled  rule,  founded  on  reason  and  authority,  that  the  lex  fori, 
or,  in  other  words,  the  laws  of  the  country  to  whose  courts  a  party  appeals  for 
redress,  furnish,  in  all  cases,  prima  facie,  the  rule  of  decision;  and  if  either 
party  wishes  the  benefit  of  a  different  rule  or  law,  as,  for  instance,  the  lex 
domicilii,  lex  loci  contractus,  or  lex  loci  rei  sitie,  he  must  aver  and  prove  it. 
The  courts  of  a  country  are  presumed  to  be  acquainted  only  with  their  own 
laws.  Those  of  other  countries  are  to  be  averred  and  proved  like  other  facts 
of  which  courts  do  not  take  judicial  notice.'* 

T^o  propositions  are  included  in  this  rule,  proclaimed  in  the  case 
cited,  viz. :  That,  when  the  suitor  is  properly  in  court  upon  his  con- 
tract, a  remedy  will  be  afforded  according  to  the  law  of  the  state  of 
New  York,  and  the  contract  stipulations  enforced,  unless  a  different 
law  governing  that  contract  is  made  to  appear;  and  that,  to  make  it 
appear,  it  must  be  set  up  by  the  party  claiming  advantage  under  it 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


HANNEGAN  v.  UNION  WAREHOUSE  CO.  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department.     April  7,  1806.) 

1.  Master  and  Servant— When  Relation  Exists— Joint  Enterprise. 

Where  two  principals  unite  in  tiie  performance  of  work  for  their  mutual 
advantage,  each  owes  to  the  servants  of  the  other  engaged  in  the  work 
the  same  duty  to  furnish  safe  implements  as  to^  those  employed  by  him 
directly. 

2.  Same— Personal  Injury— Review  on  Appeal. 

In  an  action  by  a  workman  to  recover  for  a  personal  injury  against  one 
occupying  the  place  of  a  master,  where  the  evidence  Justified  a  finding 
that  the  appliances  with  which  plaintiff  was  required  to  work  were  de- 
fective, and  left  the  question  of  his  contributory  negligence  largely  a  mat- 
ter of  judgment,  the  verdict  of  a  jury  for  plaintiff  cannot  be  disturbed. 

Appeal  from  special  term,  Kings  county. 

Action  hy  Joseph  Hannegan  against  the  Union  Warehouse  Com- 
pany and  others  to  recover  for  personal  injuries  received  while  work- 
ing as  a  laborer  by  reason  of  the  breaking  of  hoisting  apparatus 
while  unloading  a  Vessel.  Judgment  for  plaintiff,  and  defendants 
appeal.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Dailey,  Bell  &  Crane,  for  appellants. 

Butler,  Stillm«nn  &  Hubbard,  for  respondent 

PRATT,  J.  An  objection  is  made  to  plaintiff's  recovery  on  the 
ground  that  defendants  owed  no  duty  to  plaintiff.     We  do  not  think 

°  ^  IT  Digitized  by 


Sup.Ot.)  ADEE   V,   HALLETT.  273 

that  objection  tenable.  There  was  testimony  tending  to  show  that 
defendants  and  plaintiff's  employer,  for  their  mutual  advantage,  com- 
bined their  forces,  and  removed  the  sugar  from  the  ship  directly  to 
the  warehouse,  defendants  supplying  a  few  men,  with  trucks  and 
slings,  and  plaintiff's  employers  supplying  most  of  the  laborers,  plain- 
tiff being  one  of  them.  This  was  mutually  advantageous,  as  by  this 
course  the  sugar  had  to  be  handled  but  twice,  instead  of  four  times. 
Under  these  circumstances  the  plaintiff  cannot  be  regarded  as  a 
stranger  to  defendants.  He  was  engaged  in  the  work  there  carried 
on  for  the  benefit  of  both  defendants  and  plaintiff's  direct  employers. 
Defendants'  duty  to  supply  safe  implements  for  use  of  the  plaintiff 
did  not  differ  in  principle  or  degree  from  the  duty  the  law  imposed 
on  them  to  furnish  safe  implements  for  the  laborers  they  hired  di- 
rectly. As  to  the  negligence  of  defendants  in  supplying  the  slings, 
there  was  abundant  evidence  to  go  to  the  jury.  Several  witnesses 
testified  that  many  of  the  slings  supplied  were  so  old  and  worn  as 
to  be  improper  for  that  purpose,  and,  as  one  sling  broke  while  in 
use,  we  see  no  reason  to  doubt  the  truth  of  the  testimony.  It  cannot 
be  held  as  matter  of  law  that  to  supply  slings  unfit  to  caiTy  the 
weight  was  not  negligence.  The  jury  has  found  negligence,  and  on 
sufficient  testimony.  Whether  plaintiff  proved  himself  free  from 
negligence  is  a  question  of  more  doubt.  Yet,  if  the  jury  credited 
his  testimony,  we  cannot  say  their  verdict  was  wrong.  When  plain- 
tiff was  standing  under  the  deck  he  testified  that  he  looked  up,  and, 
not  being  able  to  see  the  sugar  overhead,  he  w^ent  under  the  hatch- 
way in  pursuance  of  his  duties.  Very  likely,  when  he  was  in  the 
center  of  the  hatchway,  he  might  have  been  able  to  see  the  sugar, 
which  was  not  within  the  line  of  vision  while  he  occupied  his  first  po- 
sition. Wliile  he  was  in  the  center,  the  sugar  fell,  and  he  received 
the  injury.  How  long  he  must  wait  under  the  deck  after  the  as- 
cending sugar  got  out  of  his  sight  w^as  a  matter  of  judgment.  He 
could  not  wait  forever.  The  jury  have  found  him  free  from  negli- 
gence, and  we  cannot  say  they  are  wrong.  The  question  is  peculiarly 
within  their  province.  None  of  the  exceptions  require  further  dis- 
cussion, and  the  judgment  must  be  affirmed,  with  costs.     All  concur. 


(3  App.  Dlv.  308.) 

ADEE  V.  HALLETT  et  aL 

(Supreme  Court,  Appellate  Division^  Second  Department.     April  7,  1896.) 

1.  Gift  Inter  Vivos— Evidence. 

In  an  action  to  set  aside  a  deed  executed  by  plaintiff  to  her  grand- 
daughter on  the  ground  that  it  was  procured  by  fraud,  there  was  evideuce 
that,  though  plaintiff's  faculties  were  somewhat  impaired  by  age,  she 
could  fairly  understand  ordinary  transactions;  that  when  she  purchased 
the  property  she  declared  her  intention  of  ultimately  conveying  It  to  her 
granddaughter;  that  she  executed  the  deed  for  the  purpose  of  avoiding  a 
contest  over  her  will,  which  had  already  been  drawn  in  favor  of  the 
granddaughter,  and  to  prevent  her  daughter  from  inheriting  the  property 
conveyed;  that  It  was  verbally  agreed  that  plaintiff  should  have  the  life 
use  of  the  land;  that  the  payment  of  one  dollar  by  the  grantee  on  the  de- 
livery of  the  deed  was  merely  for  the  purpose  of  satisfying  the  partlesi 
v.38N.y.B.no.3— 18  Digitized  b  ^le 


274  88  NBW  YORK  8UPPLBMBNT.  (Sup.  Ct. 

of  the  validity  of  the  transaction,  the  real  consideration,  though  not 
expressed,  being  love  and  affection;  and  that  the  deed  was  read  over  to 
the  grantor,  and  signed  by  her  without  assistance.  Hdd  sufficient  to 
establish  a  valid  gift  inter  vivos. 

2.  Same— ScBSEQUENT  Acts. 

Where  every  step  is  taken  essential  to  the  creation  of  a  valid  gift  inter 
vivos,  its  effect  cannot  be  defeated  by  the  subsequent  conduct  of  the 
parties. 

8.  Decree  in  Equity. 

A  court  of  equity,  having  obtained  Jurisdiction  of  the  parties  and  the 
subject-matter  of  the  action,  may  adapt  its  relief  to  the  exigencies  of  the 
case,  and  render  such  Judgment  as  the  proof  requires. 

4.  Undue  Influence— Burden  of  Proof. 

Where  parties  stand  in  a  confidential  relation  to  each  other,  and  a  bene- 
fit is  derived  by  the  one  holding  the  dominant  position;  the  burden  is  on 
him  to  show  that  the  transaction  was  free  from  fraud  and  undue  influence. 

6.  Review  on  AppEAii. 

The  Judgment  of  the  trial  court  will  not  be  reversed  unless  cleariy 
against  the  weight  of  evidence,  though  the  appellate  tribunal  might  have 
reached  a  different  conclusion. 

6.  Mortgage— Equitable  Liability  of  Grantee. 

Where  land  subject  to  mortgage  is  conveyed  in  consideration  of  love  and 
affection,  equity  will  require  the  grantee,  who  took  with  knowledge  of 
the  incumbrance,  to  assume  the  same,  in  the  absence  of  any  agreement 
by  the  grantor  to  pay  it 

Appeal  from  special  term. 

Action  by  Susan  S.  Adee  against  Edith  A.  Hallett  and  another 
to  cancel  a  deed  for  fraud.  Judgment  for  defendants,  entered  upon 
the  decision  of  the  court  on  a  trial  without  a  jury,  and  plaintiff  ap- 
peals.    Modified  and  aflBrmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  OULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

J.  Fred  Cryer,  for  appellant. 
W.  J.  Powers,  for  respondents. 

HATCH,  J.  The  plaintiffs  seeks  by  this  action  to  set  aside  a  deed, 
and  have  the  same  canceled  of  record,  on  the  ground  that  the  same 
was  procured  to  be  executed  through  fraud  and  deceit.  The  prem- 
ises consist  of  a  house  and  lot  which  plaintiff  obtained  by  purchase 
December  3,  1891.  She  deeded  the  premises  to  defendant  Edith  A. 
Hallett,  her  granddaughter,  by  warranty  deed,  with  a  covenant 
against  incumbrances,  two  days  after  the  purchase.  The  court  has 
found  that  plaintiff  executed  the  deed  with  the  desire  and  intention 
of  vesting  the  title  to  the  property  in  defendant  for  the  purpose  of 
avoiding  a  contest  over  her  will,  and  preventing  plaintiff's  daughter 
from  inheriting  the  same;  that  she  executed  the  deed,  fully  compre- 
hending the  nature  and  character  of  her  act,  after  the  same  was  read 
over  to  her;  that  she  was  capable  of  seeing  and  reading  at  the 
time,  and  signed  the  same  with  her  own  hand,  and  without  assist- 
ance; that  the  consideration  for  the  deed  was  an  agreement  between 
plaintiff  and  defendant  that  the  former  was  to  have  the  use  of  the 
property  conveyed  during  her  life,  and  enjoy  the  income  thereof, 
after  paying  taxes  and  insurance.  Judgment  was  directed  dismiss- 
ing the  complaint  on  the  merits,  and  decreeing  that  plaintiff  has  a 
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life  estate  in  the  property,  and  is  entitled  to  keep  the  rents  thereof 
over  and  above  the  taxes  and  insurance.  The  decision  is  vigorously 
attacked,  as  being  against  law  and  the  evidence  in  the  case.  We  have 
carefully  examined  the  proofs  given  upon  the  trial,  and  are  satis- 
fied from  them  that  the  conclusion  reached  by  the  trial  court  is,  in 
the  main,  correct  It  sufficiently  appears  that  plaintiff^s  faculties, 
although  somewhat  impaired,  are  not  more  so  than  would  be  ex- 
pected at  her  age.  Her  memory  is  good ;  her  mental  condition  suffi- 
cient to  fairly  understand  the  ordinary  transactions  of  her  life  and 
such  business  matters  as  she  has  been  called  upon  to  perform.  The 
claim  that  she  was  blind,  and  unable  to  see,  was  negatived  by  the 
finding  of  the  court,  and  the  evidence  was  sufficient  for  that  pur- 
pose. If  we  assume  that  the  allegation  of  the  complaint  in  this 
regard  was  not  denied,  the  court  was  not  concluded  thereby  from 
making  such  disposition  of  the  case  as  upon  all  the  proofs  equity 
seemed  to  require.  Plaintiff  has  had  the  sole  charge  of  the  defend- 
ant Edith  Hallett  from  infancy.  They  stood  in  the  relation  of  par- 
ent and  child.  She  was  evidently  distrustful  of  her  own  daughter, 
and  desired  to  protect  the  granddaughter  in  the  enjoyment  of  such 
property  as  she  should  leave.  Uncertain  that  the  will  which  she  had 
made  in  her  granddaughter's  favor  would  be  sufficient  for  that  pur- 
pose, we  think  the  evidence  fairly  establishes  that  she  made  and 
executed  the  deed  under  substantially  the  circumstances  detailed  by 
the  witness  Powers  and  the  defendant.  She  did  not  explicitly  deny 
the  statement  made  by  Van  Vechten  that  she  had  purchased  the 
property  with  this  intention.  In  disposing  of  this  case  we  recognize 
the  rule  that,  where  tlie  parties  stand  in  a  confidential  relation  to 
each  other,  and  a  benefit  is  derived  by  the  party  holding  the  domi- 
nant position,  which  naturally  excites  suspicion,  the  onus  of  proving 
the  transaction  to  have  been  fair,  and  such  as  the  party  conferring 
the  benefit  understood  and  intended,  is  cast  upon  the  recipient.  He 
must  show  by  proof  that  the  transaction  is  free  of  fraud  and  undue 
influence.  Barnard  v.  Gantz,  140  N.  Y.  249,  35  N.  E.  430.  We  are 
not  prepared  to  say  that  the  defendant  has  failed  in  this  regard.  It 
seems  quite  clear  from  the  proof  that  plaintiff  intended  at  the  time 
when  she  purchased  the  property  to  ultimately  vest  the  defendant 
with  its  title.  This  is  evidenced  by  the  relations  they  bore  to  each 
other,  the  making  of  the  will,  and  her  declaration  at  the  time  of  the 
purchase.  What  followed,  as  nai'rated  by  defendant  and  Powers, 
was  in  harmony  with  her  prior  preconceived  intention.  No  person, 
we  think,  can  read  the  testimony  with  unpartisan  bias,  and  not  reach 
the  conclusion  that  prior  to  the  execution  of  the  deed  she  contem- 
plated doing  what  the  witnesses  say  she  did  do.  So  that  their  tes- 
timony as  to  what  took  place  is  the  natural  sequence  of  defendant's 
intention,  and  it  is  impressed  upon  the  mind  that  their  version  of  the 
transaction  is  correct.  With  much  more  force  can  this  be  said  of 
the  trial  court,  who  had  all  of  the  witnesses  before  it,  and  received 
the  benefit  of  all  those  forceful  incidents  and  circumstances,  many 
times  themselves  of  controlling  importance,  of  which  scarcely  the 
shadow  can  be  transferred  to  the  record. 
We  are  not  warranted  in  reversing  the  judgment  because  we 
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might  have  reached  a  different  conclusion  upon  the  evidence.  To 
justify  such  result  it  must  appear  that  the  conclusion  is  against  the 
weight  of  evidence,  or  that  the  proofs  so  clearly  preponderated  in 
favor  of  a  contrary  result  that  error  is  established  with  a  reasonable 
degree  of  certainty.  Baird  v.  Mayor,  etc.,  9G  N.  Y.  567.  Applying 
this  rule  here,  we  can  find  no  substantial  grounds  upon  which  to 
disturb  this  judgment.  The  case  is  not  to  be  disposed  of  upon  con- 
siderations of  what  occurred  subsequent  to  the  execution  of  the  deed. 
We  are  quite  ready  to  lend  our  assent  to  the  criticism  of  defendant's 
subse  luent  conduct  when  differences  had  arisen  between  the  parties, 
and  to  condemn  whatever  of  action  tended  to  defeat  plaintiff's  en- 
jojTnent  of  the  profits  of  the  property.  But  this  does  not  enable  us 
to  hold  that  this  deed  can  be  defeated.  Here  every  essential  step 
was  taken  to  vest  the  defendant  with  title  to  and  dominion  over  the 
property.  Their  subsequent  differences  could  not  defeat  its  effect. 
4  Kent,  Comm.  (12th  Ed.)  462;   Gray  v.  Barton,  55  N.  Y.  68. 

Plaintiff  claims  that  the  agreement  which  was  the  consideration 
for  the  deed  was  void.  This  is  quite  true,  if  it  had  never  been  exe- 
cuted. The  court  has  contented  itself  with  stating  the  grounds  of 
its  decision,  as  is  now  permitted  by  the  Code,  and  did  not  make  spe- 
cific findings.  It  uses  language  showing  an  agreement  which  it 
calls  the  consideration  for  the  deed.  This  was  not  a  happy  state- 
ment of  the  real  consideration  for  it.  We  may  be  willing  to  say 
that  a  reservation  of  a  part  of  the  estate  granted  would  not  consti- 
tute consideration  for  a  grant  of  the  estate  itself.  Because  the  court 
has  stated  a  wrong  reason  for  its  determination  is  no  reason  for  re- 
versing its  conclusion  when  the  facts  warrant  the  judgment  ren- 
dered. The  consideration  foi*  this  deed  was  in  fact  the  love  and  af- 
fection which  plaintiff  bore  for  her  granddaughter,  and  this  has  al- 
ways been  recognized  as  a  good  and  sufficient  consideration  between 
parties  relative  of  the  blood.  Groodell  v.  Pierce,  2  Hill,  659;  2 
Washb.  Real  Prop.  103,  652,  656.  The  execution  and  delivery  of  the 
deed  contained  all  the  elements  of  a  perfect  gift  inter  vivos.  Mer- 
cantile Safe-Deposit  Co.  v.  Huntington,  89  Hun,  465,  35  N.  Y.  Supp. 
390.  The  payment  of  the  dollar  at  the  time  of  delivery  did  not 
change  its  character  or  the  consideration.  This  was  given,  not  in 
payment,  but  to  satisfy  the  parties  of  the  validity  of  the  transaction. 
Grray  v.  Barton,  supra.  The  fact  that  the  deed  did  not  express  the 
true  consideration,  and  did  not  contain  the  reservation  of  the  life 
estate,  is  no  objection  to  the  judgment.  The  court  had  all  the  par- 
ties before  it,  had  jurisdiction  of  the  person  and  subject-matter,  and 
it  was  authorized  to  render  such  judgment  as  the  proof  showed  plain- 
tiff entitled  to  and  as  equity  required.  Valentine  v.  Bichardt,  126  N. 
Y.  272,  27  N.  E.  255. 

As  we  view  the  case,  there  yet  remains  one  particular  in  which 
the  judgment  should  be  modified.  It  was  known  to  both  parties 
when  the  deed  was  executed  that  plaintiff's  bond  was  outstanding, 
secured  by  a  mortgage  upon  the  property  for  f  500.  The  land  is  the 
primary  security  for  its  payment.  Wilbur  v.  Warren,  104  N.  Y.  192, 
10  N.  E.  263.  As  defendant  receives  the  land,  there  being  no  in- 
tent that  plaintiff  should  pay  or  was  able  to  pay  the  mortgage, 
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equity  requires  that  defendant  assume  the  payment  of  the  incum- 
brance, and  relieve  plaintiff  from  liability  thereon.  The  judgment 
should  therefore  be  modified  so  as  to  provide  that  defendant  is 
chargeable  with  the  payment  of  the  mortgage,  and,  as  modified,  the 
judgment  is  affirmed,  with  costs  to  appellant.     All  concur. 


(3  App.  Dlv.  2U8.) 

In  re  SUTTON'S  ESTATE. 

(Supreme  Court,  AppeUatc  Division,  Second  Department.    April  7,  1896.) 

1.  Transfer  Tax — Equitable  Conveurton. 

Where  land  Is  devised  by  a  testator  to  the  executor  In  trust  to  sell  the 
same,  and  hold  the  proceeds  for  the  benefit  of  his  children,  the  land,  as 
affects  the  inheritance  tax,  is  to  be  treated  as  realty,  and  not  personalty, 
through  the  doctrine  of  conversion. 

2.  Same. 

Where  the  testator's  entire  estate  is  devised  in  trust  for  his  children, 
the  amount  of  the  incumbrances  secured  by  mortgage  upon  the  land  is  not 
to  bft  deducted  from  the  amount  of  the  personalty,  in  determining  the  in- 
heritance tax  to  be  imposed  upon  the  personalty. 

Appeal  from  order  of  surrogate,  Westchester  county. 

Appeals  in  the  matter  of  the  estate  of  George  William  Sutton,  de- 
<jeased,  from  the  order  of  the  surrogate  court  fixing  the  amount  of 
the  inheritance  tax  to  be  imposed.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

James  M.  Hunt,  for  county  treasurer. 

George  A.  Strong,  for  executor. 

BROWN,  P.  J.  The  estate  of  the  testator  consists  of  both  real 
and  personal  property  (the  real  estate  being  subject  to  mortgages), 
and  under  his  will,  with  the  exception  of  a  few  legacies,  the  whole  of 
it  passes  to  the  executor,  in  trust  for  the  testator's  children  and 
grandchildren.  By  the  provisions  of  the  will,  there  was  an  equi- 
table conversion  of  the  real  into  personal  estate;  the  executor 
being  directed  to  convert  the  estate  into  money,  and  divide  it  in- 
to five  shares,  and  to  invest  and  hold  one  share  for  each  child  of 
the  testator,  and  apply  the  net  income  thereof  to  the  use  of  the  child 
during  its  natural  life,  and  upon  its  death  to  transfer  the  share  to 
the  issue  of  such  deceased  child  per  stirpes.  The  appraiser  held 
that  the  whole  estate  was  to  be  treated  as  personal  property,  for  the 
purpose  of  determining  the  transfer  tax.  Upon  appeal  to  the  sur- 
rogate, the  order  entered  upon  the  appraiser's  report  was  modified  so 
as  to  exempt  from  the  tax  the  equity  in  the  real  estate  over  and 
above  the  mortgages.  From  the  order  of  the  surrogate,  the  execu- 
tor and  the  county  treasurer  have  both  appealed. 

The  questions  presented  to  the  court  are:  First,  whether  the  real 
estate  of  which  the  testator  died  seised  is,  for  the  purpose  of  deter- 
mining the  transfer  tax,  to  be  treated  as  such  or  as  personal  prop- 
erty; second,  if  it  is  treated  as  real  estate,  whether,  in  determining 
the  amount  of  the  tax,  the  debts  of  the  testator  secured  by  mort-  |p 
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gages  upon  the  real  estate  should  be  deducted  from  the  personal 
property. 

The  claim  of  the  counsel  for  the  county  treasurer  that  the  estate 
should  be  considered  personal  property,  for  the  purpose  of  taxation, 
is  not  without  force.  There  is  a  clear  equitable  conversion  under 
the  will,  and  the  whole  estate  passes  to  the  beneficiaries  as  personal 
property,  and  none  of  the  real  estate,  as  such,  is  transferred  to  them. 
The  transfer  tax  is  one  upon  the  right  of  succession,  and  is  levied 
upon  successors  in  respect  to  the  shares  to  which  they  succeed.  In 
re  Swift,  137  N.  Y.  77,  32  N.  E.  1096;  In  re  Hoffman's  Estate,  143  N. 
Y.  327,  38  N.  E.  311.  In  Hoffman's  Case  it  was  said  by  Judge  Finch 
that  "the  shares  received,  in  the  hands  of  the  recipients,  were  the 
measures  of  the  right  which  was  subjected  to  assessment."  The  tax 
is  made  a  lien  upon  the  property  transferred,  and  may  be  enforced 
personally  against  the  successor  charged.  Laws  1892,  c  399,  §  3. 
In  view  of  these  decisions  and  this  provision  of  the  law,  it  is  plausi- 
ble to  urge  that  the  tax  should  be  assessed  upon  the  property  in  the 
form  and  character  in  which  it  is  transferred.  This  conteiftion  is 
supported  by  the  decisions  of  the  supreme  court  in  Pennsylvania  in 
Miller  v.  Com.,  Ill  Pa.  St.  321,  2  Atl.  492,  and  in  Re  Williamson's  Es- 
tate, 153  Pa.  St.  508,  26  Atl.  246.  These  decisions  are,  however,  in 
conflict  with  the  decision  of  the  court  of  appeals  in  Re  Swift,  supra, 
where  it  was  held  that  the  doctrine  of  equitable  conversion  was  not 
applicable  to  subject  propertv  to  taxation.  The  question  was  re- 
ferred to,  but  not  decided,  in  Re  Curtis,  142  N.  Y.  219,  36  K  E.  887, 
Judge  Finch  saying  that  it  was  a  difficult  one.  Swift's  Case  was 
not  one  of  an  out  and  out  conversion.  It  was  there  sought  to  apply 
the  rule  of  equitable  conversion,  so  as  to  bring  foreign  real  estate 
within  the  operation  of  our  tax  law.  But  I  think  it  would  be 
equally  objectionable  to  apply  the  rule  for  the  purpose  of  subjecting 
domestic  real  estate  to  taxation  which  would  otherwise  be  exempt. 

It  has  been  said  that  the  question  of  taxation  is  one  of  fact,  and 
should  not  be  made  to  turn  on  theories  or  tictions.  In  this  case  it 
is  a  fact  that  all  the  testator's  land  is  transferred  by  his  will  for  the 
use  of  his  children.  It  is  to  be  treated  as  personal  estate  only  for 
the  purpose  of  administration ;  and  it  is  to  be  so  treated  by  force  of 
a  rule  of  equity  only,  which  at  the  present  time,  and  perhaps  for 
years  to  come,  will  be  a  pure  fiction.  While  the  executor  is  di- 
rected absolutely  to  sell  the  land,  an  immediate  sale  was  not  contem- 
plated by  the  testator,  as  he  gave  the  "rent"  to  the  life  tenants.  The 
land  will  therefore  remain  from  which  the  life  tenant  will  for  some 
time  draw  his  or  her  income,  and  is  in  fact  the  tangible  thing  which 
is  transferred  by  the  will  for  the  benefit  of  the  testator's  children. 
There  would,  I  think,  be  serious  objection  to  a  rule  which  would  re- 
quire the  tax  invariably  to  be  imposed  on  the  property  in  the  form  in 
which  the  transferee  should  receive  it.  Such  a  rule  might  permit 
personal  property  which  under  a  will  was  equitably  converted  into 
real  estate  to  escape  taxation.  The  decisions  ?\pon  this  question  are 
conflicting,  and  are  collected  in  Dos  Passos  on  Inheritance  Tax  Law 
(2d  Ed.,  note  to  pages  152-155).  We  are,  however,  of  the  opinion 
that  the  better  rule  is  to  assess  the  tax  on  the  property  transferred 
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as  the  testator  leaves  it,  without  regard  to  the  operation  or  effect  of 
equitable  rules  that  apptly  only  to  the  administration  of  the  estate. 
Such  a  rule  is  in  accord  with  the  policy  of  the  law  which  exempts 
real  estate  transferred  to  or  for  the  use  of  the  persons  named  in 
section  2  of  the  act,  and  in  harmony  with  the  fact,  which  doubtless 
dictates  the  state's  policy,  that  real  estate  always  bears  the  burden 
of  annual  taxation,  while  personal  property,  to  a  very  large  extent  in 
proportion  to  its  value,  escapes  taxation.  The  order,  so  far  as  ap- 
pealed from  by  the  county  treasurer,  must  therefore  be  affirmed. 

We  are  also  of  the  opinion  that  the  surrogate's  decisi«Mi  upon  the 
second  question  presented  was  correct.  By  statute  (Rev.  St.  pt.  2, 
c.  1,  tit.  5,  §  4),  it  is  provided  that,  when  any  real  estate  subject  to 
a  mortgage  executed  by  any  ancestor  or  testator  shall  descend  to 
an  heir  or  pass  to  a  devisee,  such  heir  or  devisee  shall  satisfy  and 
discharge  such  mortgage  out  of  his  property,  without  resorting  to 
the  executor  or  administrator  of  his  ancestor,  unless  there  be  an  ex- 
press direction  in  the  will  of  such  testator  that  such  mortgage  shall 
be  otherwise  paid.  It  is  true  that,  under  the  will  now  before  the 
court,  the  real  estate  is  not  specifically  devised,  nor  is  there  any  di- 
rection for  the  payment  of  the  mortgages.  The  whole  estate  is 
transferred  to  the  executor  in  trust  for  the  benefit  of  the  testator's 
children  and  grandchildren,  and  it  is  discretionary  with  the  trustee 
to  discharge  the  mortgages  from  either  the  real  or  personal  estate. 
No  conflict  can  therefore  arise  upon  the  question  from  which  class 
of  property  the  mortgages  shall  be  paid.  If  the  property  had  been 
transferred  directly  to  the  beneficiaries  either  by  will  or  the  intes- 
tate laws  of  the  state,  the  real  estate  would  be  compelled  to  bear 
the  burden  of  the  mortgages,  and  the  transferee  would  have  no  right 
to  have  such  debts  discharged  from  the  personal  property.  The 
same  result  must  follow  the  devise  in  the  will  before  us.  It  is  of  no 
importance  to  the  executor  or  beneficiaries,  except  for  the  purpose 
of  determining  the  tax  from  which  fund  the  mortgages  shall  be 
paid;  and  they  cannot  be  permitted  to  be  paid  from  the  personal 
estate  for  the  sole  purpose  of  increasing  the  exemption  of  real  estate, 
or  decreasing  the  amount  of  the  tax  to  be  paid.  The  testator  has 
transferred  his  whole  estate  as  a  single  fund,  for  the  use  and  benefit 
of  his  children.  In  holding  that,  for  the  purpose  of  determining  the 
tax,  the  real  estate  owned  by  the  testator  at  the  time  of  his  death 
must  be  treated  as  such,  we  could  not  extend  that  exemption  beyond 
the  value  of  the  testator's  interest  therein.  It  was  such  interest 
only  thiat  was  transferred,  and  which  will  be  held  for  the  use  of  the 
beneficiaries,  and  such  only  that  can  be  held  to  be  exempt.  This 
conclusion  is  sustained  by  the  decision  of  this  court  in  the  First  de- 
partment in  Re  Livingstone  (Sup.)  37  N.  Y.  Supp.  4G3. 

The  order  of  the  surrogate  must  be  affirmed,  without  costs.  All 
concur. 
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(3  App.  Dlv.  353.) 

GOWDEY   V.   ROBBINS, 

(Supreme  Court,  Appellate  Division,  Second  Department.     April  7,  1896.) 

1.  Note— Alteration— Burden  of  Proof. 

Where  the  defense  of  alteration  is  relied  on  to  defeat  a  note  which  on  its 
face  shows  that  it  has  been  altered,  the  burden  is  upon  the  payee  who  has 
Imd  possession  of  it,  and  would  benefit  by  the  change,  to  explain  the 
alterations. 

2.  Same— Appeal— Objections  not  Raised  Below. 

That  the  court  erroneously  instructed  that  the  burden  was  upon  the 
maker  to  prove  the  alteration  of  a  note,  instead  of  on  the  payee  to  explain 
the  alterations,  is  ground  for  reversal,  though  the  instruction  was  not  ob- 
jected to  in  the  court  below,  or  other  instruction,  calling  the  attention  of 
the  court  to  such  error,  asked  by  appellant. 

Appeal  from  special  term,  Orange  county. 

Action  by  Sanford  S.  Gowdey,  executor  of  Henry  A.  Gowdey, 
against  Henry  Robbins.  From  a  judgment  for  plaintiff  entered  on 
a  verdict,  and  from  an  order  denying  his  motion  for  a  new  trial,  be 
appeals.     Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

S.  S.  Gowdey,  for  appellant. 
Wm.  Van  Namee,  for  respondent 

BARTLETT,  J.  On  May  1,  1878,  the  defendant,  together  with 
one  W.  A.  Robbins,  since  deceased,  made  and  delivered  to  Henry  A. 
Gowdey,  the  plaintiff's  testator,  a  promissory  note,  whereby  they 
promised  to  pay  |1,000  one  year  from  that  date  to  the  order  of  the 
said  Henry  A.  Gowdey,  with  interest  at  the  rate  of  6  per  cent.  This 
suit  was  brought  to  recover  the  principal  and  interest  due  upon  that 
instrument.  The  defendant  admits  the  execution  and  delivery  of 
the  note  sued  upon,  but  claims  to  have  paid  f  950  of  the  principal  and 
all  of  the  interest  except  f24.  He  was  successful  in  making  out 
this  defense  to  the  satisfaction  of  the  jury,  who  rendered  a  verdict 
against  him  only  for  the  amount  which  he  conceded  to  be  due,  $74. 
To  sustain  the  plea  of  payment,  and  also  by  way  of  counterclaim  and 
set-off,  the  defendant  relied  upon  a  promissory  note  for  $950,  in 
which  Henry  A.  Gowdey  appears  as  maker  and  the  defendant  ap- 
pears as  payee.  It  bears  date  on  April  2,  1886,  and  is  payable  by 
its  terms  one  day  thereafter.  After  it  had  been  produced  and  put  in 
evidence,  the  plaintiff  admitted  that  the  defendant  was  entitled  to 
an  offset  of  $150;  and,  although  the  facts  are  not  brought  out  very 
clearly  on  the  record,  it  is  manifest  from  the  briefs  and  from  the 
oral  argument  before  us  that  the  point  upon  which  the  case  turned 
was  the  question  whether  this  note,  since  its  execution,  had  not  been 
altered  in  date  from  1885  to  1886,  and  in  amount  from  $150  to  $950. 
The  learned  trial  judge  told  the  jury  that  there  was  no  evidence  it 
ever  was  altered,  except  such  as  appeared  upon  the  face  of  the  pa- 
per, and  in  this  I  am  inclined  to  think  he  was  right ;  but  it  seems  to 
me  he  erred  in  adding,  as  he  did,  near  the  close  of  his  charge,  the 
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following  statement  in  respect  to  the  burden  of  proof  concerning  the 
alterations  in  the  instrument: 

"The  defendant  has  produced  a  paper  which,  on  the  face  of  it,  is  a  defense 
to  this  suit;  and  the  duty  of  explaining  it  by  showing  that  it  is  something  else 
rests  with  the  plaintiff  in  this  suit.  The  plaintiff  assumes  the  burden  of  show- 
ing that  that  note  Is  other  than  what  it  purports  to  be,  or  than  what  the  de- 
fendant says  it  is." 

The  note  in  question  has  been  produced  upon  the  argument  of  the 
present  appeal  for  our  inspection,  and  it  certainly  bears  marks  indi- 
cating that  it  may  have  been  altered  from  the  form  in  which  it  was 
first  written.  The  body  of  the  paper — all  but  the  signature — ^is  in 
the  handwriting  of  the  defendant,  who  has  had  possession  of  it  al- 
ways, and  who  would  benefit  by  the  changes  which  are  alleged  to 
have  been  made  in  the  date  and  amount  Under  such  circumstances, 
I  understand  the  rule  in  this  state  to  be  that  the  burden  of  explain- 
ing the  apparent  alterations  in  the  instrument  is  upon  the  party  pro- 
ducing the  paper.  Tillou  v.  Insurance  Co.,  7  Barb.  565;  O'Donnell 
V.  Harmon,  3  Daly,  424.  In  the  case  at  bar,  the  proper  instruction 
to  the  jury  would  have  been  that  if,  from  the  appearance  of  the  pa- 
per, they  believed  it  had  been  altered  as  alleged,  then  the  burden 
was  upon  the  defendant  of  showing  that  the  alteration  had  been 
made  before  the  note  was  signed.  No  exception,  however,  was 
taken  to  the  portion  of  the  charge  which  I  have  quoted,  nor  did  the 
•counsel  for  the  appellant  make  any  request  for  a  dilfferent  instruction 
on  the  subject,  which  would  have  called  the  attention  of  the  trial 
judge  directly  and  distinctly  to  the  point,  and  doubtless  have  led  to 
a  correction  of  the  charge  in  that  respect.  But,  even  in  the  absence 
of  an  exception,  I  think  we  ought  to  grant  a  new  trial  under  the  un- 
usual circumstances  presented  here,  where  the  rule  laid  down  by  the 
court  as  to  the  burden  of  proof  may  well  have  had  a  controlling  influ- 
ence upon  the  verdict. 

The  judgment  should  be  reversed,  and  a  new  trial  granted.  All 
concur. 


<3  App.  Div.  344.) 

BIRD  V.  NEW  JERSEY  &  N.  Y.  R.  CO. 
(Supreme  Court,  AppeUate  Division,  Second  Department.     April  7,  1896.) 

1.   MORTGAOBB — ReCOUDING— RbFBKENCE  TO  OtHER  INSTRUMENTS— NoTICE. 

The  recording  of  a  mortgage  of  railroad  property,  described  generally 
"as  the  same  is  located  by  survey  duly  tiled  in  the  office  of  the  clerk  of 
the  county  of  R.,"  gave  no  notice,  at  the  time,  of  possession  of  specific 
property,  if,  in  fact,  the  survey  was  not  tiled  till  six  months  thereafter. 
2.  Advbr^b  Posse «ro>T— What  CoxsTtTcrTEs. 

Where  it  appears  that  defendant  entered  on  the  property  either  imder 
an  agreement  to  purchase  for  a  specified  sum,  or  under  a  simple  license 
to  occupy  till  some  terms  should  be  arranged  between  the  parties,  the 
subsequent  possession  cannot  be  deemed  adverse. 
S.  Ejectment— Extent  op  Recoveky. 

Where,  in  ejectment,  the  trial  court,  at  the  instance  of  defendant,  finds 
that  it  had  been  in  actual  possession  "of  the  strip  of  land  described  in  the 
complaint,"  but  renders  judgment  for  plaintiff  for  tlie  same  property,  be- 
cause defendant's  possession  was  not  adverse,  defendant  cannot  complain 
that  the  recovery  was  for  a  strip  66  feet  wide,  while  the  evidence  showed 
that  it  had  occupied  a  strip  but  8  feet  wide.  ^-^  . 
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Action  by  Washington  H.  Bird  against  the  New  Jersey  &  New 
York  Railroad  Company  in  ejectment.  From  a  judgment  in  favor  of 
plaintiflP,  defendant  appeals.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Robert  Thome,  for  appellant 
George  R.  Bristor,  for  respondent 

BARTLETT,  J.  By  the  judgment  in  this  action,  the  plaintiff  has 
established  his  right  to  the  possession  of  a  strip  of  land  near  Union 
Station,  in  the  county  of  Rockland,  occupied  for  railroad  purposes  by 
the  defendant.  The  sufficiency  of  the  proof  of  the  plaintiff's  title 
is  not  questioned,  except  so  far  as  the  defendant  claims  that  it  is 
defeated  by  the  evidence  of  adverse  possession.  In  order  to  make 
out  the  defense  of  adverse  possession,  it  was  necessary  to  show  that 
the  railroad  company  had  been  in  open,  continued,  and  actual  occu- 
pation of  the  premises  in  controversy  for  more  than  20  years  before 
the  commencement  of  the  action;  and,  furthermore,  that  such  pos- 
session had  been  under  a  claim  of  title  hostile  to  that  of  the  plaintiff. 
The  court  found  that  the  defendant  and  its  legal  predecessor  had 
been  in  open,  continuous,  notorious,  and  actual  possession  of  the 
strip  of  land  described  in  the  complaint  for  more  than  20  years,  but 
held,  in  substance,  that  such  possession  was  subordinate,  instead  of 
adverse,  to  the  plaintiff's  title.  A  mortgage  of  the  railroad  prop- 
erty generally  was  made  by  the  defendant's  predecessor  in  title  on 
November  1,  and  recorded  on  December  30,  1870.  The  railroad  com- 
pany had  not  then  taken  possession  of  the  land  in  controversy.  The 
mortgage  referred  to  the  mortgaged  railroad  property  "as  the  siime 
is  located  by  survey  duly  filed  in  the  office  of  the  clerk  of  the  county 
of  Rockland."  As  matter  of  fact,  no  such  survey  had  then  been 
filed.  In  June  of  the  following  year,  however,  the  railroad  company 
filed  in  the  office  of  the  county  clerk  a  profile  and  location  of  its 
right  of  way,  showing  that  the  railway  line  was  located  upon  the 
identical  lands  described  in  the  complaint. 

Upon  these  facts,  it  is  contended,  in  behalf  of  the  appellant,  that 
the  mortgage  constituted  a  claim  of  title  to  the  lands  in  suit  adverse 
to  that  of  the  plaintiff  or  his  predecessors,  and  of  which  they  must 
be  deemed  to  have  had  notice,  by  reason  of  the  record  of  the  instru- 
ment I  do  not  think  this  position  is  tenable.  No  one  inspecting 
the  mortgage  at  the  time  when  it  was  recorded  would  find  anything 
in  it  to  indicate  that  it  could,  by  any  possibility,  refer  to  the  prem- 
ises which  are  the  subject  of  this  suit.  It  spoke  of  a  survey  as  hav- 
ing been  already  duly  filed  in  the  office  of  the  county  clerk.  If  the 
searcher  had  looked  for  that  survey,  he  would  haye  looked  for  it  in 
vain.  For  the  purposes  of  notice,  I  do  not  see  on  what  principle 
it  can  be  held  that  the  profile,  which  was  filed  with  the  county  clerk 
six  months  later,  referred  back  to  that  instrument,  so  as  to  consti- 
tute a  paii:  of  it.  A  document  the  record  of  which  is  to  give  notice 
at  the  time  of  a  particular  state  of  facts  must  contain,  either  in 
itself  or  by  reference  to  other  sources  of  information,  some  indica- 
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tion  of  the  facts  of  which  notice  is  to  be  given.  So  far  as  this  mort- 
gage referred  to  the  survey,  it  referred  to  something  which  did  not  ex- 
ist at  the  time  of  its  record,  or  come  into  existence  until  long  after- 
wards. The  mortgage  also  purported  to  convey  to  the  mortgagees 
the  railroad  as  the  same  was  being  constructed,  including  the  road- 
way, lands,  bridges,  .rails,  embankments,  and  other  superstructures 
built  or  being  built  at  the  time  it  was  executed.  It  might  be  said 
that  this  provision  was  broad  enough  to  cover  the  premises  to  which 
this  suit  relates,  if  the  railroad  company  had  then  entered  upon  those 
premises;  but  the  proof  shows  that  no  entry  was  made  upon  the 
land  in  question  until  1871,  and  probably  not  until  1872. 

But  even  if  a  claim  of  title  adverse  to  that  of  the  record  owners 
could  be  spelled  out  of  this  railroad  mortgage  and  profile,  and  the 
filing  of  the  same,  the  proof  in  this  case  shows  very  clearly  that  the 
railroad  company  abandoned  any  such  claim  when,  in  the  process  of 
construction,  the  premises  in  controversy  were  reached.  The  civil 
engineer  and  surveyor  who  represented  the  corporation  in  acquir- 
ing its  rights  of  way,  and  in  negotiating  with  landowners  for  that 
purpose,  had  a  conference  with  the  agent  of  the  lady  who  then  owned 
this  property.  He  promised  to  pay  her  f 500  for  the  use  of  the 
ground  if  the  railroad  company  was  allowed  to  occupy  it;  and  it  is 
apparent  that  it  was  on  the  strength  of  this  promise,  and  only  in 
consequence  thereof,  that  the  construction  of  the  line  was  permitted 
over  the  land  in  question.  The  testimony  of  the  witness  who  rep- 
resented the  owner  in  the  negotiations  is  not  substantially  contra- 
dicted by  the  civil  engineer  who  acted  in  behalf  of  the  railroad  com- 
pany. He  himself  stated  that  his  business  was  to  go  around  and 
buy  land,  and  that  he  offered  to  buy  this  property  if  the  owners 
would  give  him  a  deed.  He  could  not  recollect  offering  or  agreeing 
to  pay  anybody  a  specific  sum  for  this  land,  but  would  not  swear  that 
he  had  not  done  so.  There  is  other  testimony  which  sustains  the 
statement  made  by  the  learned  trial  judge,  in  the  course  of  his  opin- 
ion, that,  "instead  of  claiming  title,  the  defendant  and  its  predeces- 
sors have  all  along  been  promising  to  pay  the  amount  agreed  to  be 
paid  when  let  into  possession  under  the  license."  Upon  the  entire 
eA'idence  as  to  the  circumstances  under  which  the  railroad  company 
entered  upon  the  property,  it  is  quite  clear  that  there  was  either 
an  agreement  to  purchase  for  a  specified  sum,  or  a  simple  license  to 
occupy  until  some  terms  should  be  arranged  betw^een  the  parties.  In 
neither  case  could  the  occupation  be  deemed  adverse.  Where  an  in- 
tending purchaser  enters  upon  land  which  is  the  subject  of  the  con- 
tract, his  possession  is  deemed  subordinate  to  the  rights  of  the  owner 
until  the  conditions  entitling  the  buyer  to  a  conveyance  have  been 
fully  performed.  In  re  Department  of  Parks,  73  N.'y.  560,  566.  If 
there  was  a  mere  license,  no  adverse  possession  could  arise  out  of  the 
niilroad's  occupancy  of  the  land  by  permission.  Borden  v.  Railroad 
Co.,  5  Hun,  184,  aflirmed  in  67  N.  Y.  588. 

Only  one  other  point  requires  notice.  The  appellant  contends  that 
the  plaintiff  has  been  permitted  to  recover  too  much  land,  inasmuch 
as  the  evidence  shows  thai  it  actually  occupies  a  strip  only  8  feet 
wide,  whereas  the  strip  described  in  the  complaint  is  66  feet  in  widt^^ 
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I  do  not  think  this  objection  is  available.  At  the  express  request 
of  the  defendant's  counsel,  the  trial  court  found  that  the  defendant 
and  its  legal  predecessor  had  been  for  more  than  20  years  in  actual 
possession  "of  the  strip  of  land  described  in  the  complaint."  This 
is  a  finding,  made  at  the  defendant's  own  instance,  that  it  was  in  oc- 
cupation of  the  entire  parcel  which  the  plaintiff  sought  to  recover. 
The  request  was  made  at  the  end  of  the  trial,  and  in  the  light  of  all 
the  evidence,  and  the  appellant  has  no  ground  for  complaint  because 
the  court  complied  with  it. 
The  judgment  should  be  affirmed,  with  costs.     All  concur. 


(3  App.  Div.  Ml,) 

JONES  V.  NEW  YORK,  L.  E.  &  W.  R.  CO. 

(Supreme  Court,  AppeUate  Division.  Second  Department.     April  7,  1896.) 

1.  Principal  and  Agent— Shipment — Contract  with  Carrier. 

One  who  intrusts  live  stock  to  his  agent  for  shipment,  thereby  authorizes 
him  to  make  a  contract  with  the  can-ier's  agent  as  to  terms  and  conditions 
of  shipment. 

2.  Same— Uncontradicted  Evidbkck. 

Where  the  evidence  of  the  intelligent-  execution  of  a  contract  limiting 
the  carrier's  Uabllity  is  uncontradicted,  the  contract  must  be  held  valid. 

Appeal  from  circuit  court,  Queens  county. 

Action  by  Patrick  Jones  against  the  New  York,  Lake  Erie  &  West- 
ern Railroad  Company  for  damages  for  injuries  to  live  stock  in  ship- 
ment. From  a  judgment  in  favor  of  plaintiff,  and  from  an  order  de- 
nying a  motion  for  a  new  trial,  defendant  appeals.  Affirmed  on  con- 
dition. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Charles  Howland  Russell,  for  appellant. 
Augustus  N.  Weller,  for  respondent. 

BARTLETT,  J.  I  think  the  plaintiff  was  entitled  to  recover  in 
this  action,  but  that  the  amount  of  the  recovery  should  have  been 
limited  to  |1,200.  The  plaintiff,  through  his  agent,  shipped  a  car 
load  of  polo  ponies  for  transportation  over  the  Erie  Railroad,  from 
Buffalo  to  New  York.  Near  Middletown  the  freight  train  in  which 
the  animals  were  being  carried  became  separated  into  three  parts, 
and  a  collision  occuiTed,  which  inflicted  considerable  injury  upon  a 
number  of  the  ponies.  The  proof  sufficed  to  establish  the  negligence 
of  the  defendant,  and  the  only  question  really  litigated  related  to  the 
effect  of  a  release  denominated  a  "Uniform  Live-Stock  Contract," 
which  was  signed  by  the  plaintiff's  agent  at  the  time  of  the  shipment 
at  Buffalo.  This  agreement  limited  the  liability  of  the  carrier  to 
a  sum  not  exceeding  f  100  each  for  horses,  and  an  aggregate  amoimt 
not  exceeding  $1,200  upon  any  car  load  of  animals.  The  learned 
trial  judge  correctly  instructed  the  jury  that  the  defendant  had  a 
right  to  make  a  contract  of  this  kind,  limiting  its  liability,  and  that 
the  plaintiff,  when  he  intrusted  his  horses  to  the  man  who  signed  the 
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release,  gave  that  person  the  power  to  make  such  an  agrtement  with 
the  railroad  company.  In  other  words,  the  agency  to  ship  the  ani- 
mals carried  with  it  the  power  to  make  a  contract  as  to  the  terms 
and  conditions  of  the  shipment;  so  that,  unless  the  plaintiff  was  able 
In  some  way  to  avoid  the  agreement  which  his  agent  signed,  he  was 
not  entitled  to  recover  more  than  |1,200  for  the  injury  suffered  by 
the  animals  in  consequence  of  the  collision.  The  view  of  the  evi- 
dence on  which  the  case  went  to  the  jury,  so  far  as  the  validity  of 
this  release  was  concerned,  seems  to  have  been  that  there  was  tes- 
timony from  which  it  could  fairly  be  inferred  that  the  plaintiff's 
agent  was  misled  by  the  shipping  clerk  of  the  defendant  at  Buffalo 
in  regard  to  the  character  of  the  paper  which  he  signed,  and  was 
given  to  understand  that  it  related  to  his  own  application  for  a  pass 
on  the  freight  train,  as  a  caretaker  of  tlie  animals,  and  had  no  refer- 
ence to  the  transportation  of  the  pnnies  themselves.  It  does  not 
seem  to  me,  however,  that  such  a  view  of  the  evidence  is  warranted 
by  the  record.  The  plaintiff's  agent,  who  made  the  shipment,  and 
brought  the  ponies  down,  did  not  say  a  word  indicating  that  any- 
thing whatever  occurred  between  him  and  the  shipping  clerk  from 
which  he  could  have  received  a  false  idea  as  to  the  character  of  the 
release.  -  According  to  his  testimony,  he  signed  the  paper  at  the  re- 
quest of  the  representatives  of  the  railroad  at  Buffalo,  without  read- 
ing it,  or  having  time  to  read  it,  just  before  the  train  left  with  the 
horses  on  board.  He  does  not  testify  to  any  statement  made  to 
him  by  any  person  as  to  the  nature  or  effect  of  the  paper;  nor  does 
he  say  anj-thing  from  which  it  can  be  inferred  that  he  believed  it  to 
relate  in  some  way  to  a  pass  for  himself.  The  latter  suggestion 
must  have  come  from  the  testimony  of  the  shipping  clerk,  who,  upon 
his  cross-examination,  stated  that  the  plaintifTs  agent  came  into  the 
oflfice  at  Buffalo  to  get  his  pass,  and  was  told,  when  requested  to  < 
sign  the  contract,  that  he  would  not  require  any  pass,  inasmuch  as 
his  name  was  put  upon  the  running  bill  which  went  with  the  train. 
But  this  same  witness  had  previously  stated  that  the  release  was 
signed  by  the  plaintiff's  agent  before  the  i)onies  were  upon  the  train, 
and  while  he  still  had  plenty  of  time  to  read  the  contract;  and  sub- 
sequently answ^ered  two  questions  by  the  court,  as  follows:  "Q. 
When  you  spoke  to  him,  did  you  say  that  this  was  a  live-stock  re- 
lease? A.  Yes,  I  always  called  them  ^releases.'  Q.  Those  are  the 
words  you  used  to  Smith?  A.  Those  are  the  words."  The  plain- 
tiflTs  agent.  Smith,  was  not  called  to  contradict  the  shipping  clerk  in 
this  respect,  so  that  there  is  uncontradicted  testimony  in  the  case  to 
the  effect  that  he  was  told  what  the  instrument  was  at  the  time  he 
signed  it.  This  evidence,  it  seems  to  me,  should  have  been  deemed 
controlling,  particularly  in  view  of  the  fact  that  two  documents  were 
signed  by  the-  plaintiff's  agent  at  the  time  of  the  shipment.  One 
was  the  release  relating  to  the  animals,  which  bears  the  signature, 
"P.  Jones,  Shipper,  by  Charles  Smith,  Shipper's  Agent."  The  other 
was  a  release  of  liability  for  any  injury  which  might  be  sustained 
by  the  caretaker.  This  bears  the  signature  "Charles  Smith,  in 
charge."  It  is  apparent,  therefore,  that  Smith  must  have  known 
that  he  signed  more  than  one  instrument,  and,  having  heard  one  of^Tp 

o 


286  38  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

them  characterized  or  described  as  a  live-stock  release,  could  not 
have  supposed  that  it  referred  to  anything  else  but  the  ponies.  There 
would  have  been  a  question  for  the  jury  on  this  branch  of  the  case  if 
he  had  testified  to  anything  tending  to  show  that  he  was  misled  as 
to  the  true  nature  of  the  contract  limiting  the  liability  for  injury  to 
the  ponies,  and  had  been  able  to  deny  the  statement  of  the  shipping 
clerk  that  he  called  the  instrument  "a  live-stock  release,"  when  he 
asked  for  the  signature;  but,  in  the  absence  of  any  denial  in  this 
respect,  I  think  the  contract  should  have  been  deemed  valid  and  ef- 
fectual. If  it  had  b*^e]i  so  regarded,  the  amount  of  the  verdict  would 
have  been  restricted  to  $1,200.  If  the  respondent  will  conacnt  that 
the  verdict  be  reduced  to  that  amount  and  the  extra  allowance  to 
|60,  the  judgment  should  be  affirmed.  Otherwise  I  think  there 
should  be  a  reversal,  and  a  new  trial.     All  concur. 


(3  App.  Dlv.  54i.) 

INNES  et  al.  v.  MANHATTAN  RY.  CO.  et  al.  (three  cases). 
(Supreme  CJourt,  AppeUate  Division,  First  Department     April  10,  1896.) 

1.  Elevated   Railroads  —  Damage   to   Abutting    pROPEnTY  —  Trial  —  Ob- 

jections. 

On  ttie  trial  of  an  issue  of  damages  caused  to  certain  abutting  property 
by  ttie  construction  of  an  elevated  railroad,  evidence  was  offered  of  the 
course  of  rents  of  adjacent  abutting  property,  which  was  objected  to  on 
the  ground  that  the  property  as  to  which  the  evidence  was  offered  was 
entirely  dissimilar  in  character,  location,  and  use  from  the  property  In 
suit,  "and  also  on  other  grounds."  .Held,  that  the  objection  did  not  raise 
the  point  that  the  evidence  offered  tendered  to  the  court  a  different  Issue 
from  that  directly  involved. 

2.  Same— Decisiox— Form. 

The  fact  that  the  decision  of  the  court  in  an  action  by  an  abutting  owner 
against  an  elevated  railroad  company  for  damages  resulting  from  con- 
struction of  the  road  was  in  form  a  determination  that  the  easement  ap- 
propriated by  the  company  was  of  itself  of  a  value  specified,  does  not 
call  for  a  reversal  where  It  is  obvious  that  the  court  Intended  to  find  that 
the  consequential  damages  to  the  fee  value  of  the  abutting  property  re- 
sulting from  the  taking  was  the  sum  fixed  upon. 
8.  Same— Finding  on  Appeal. 

The  general  term  will  supply  a  finding  that  the  consequential  damages 
are  in  the  amounts  fixed  by  the  trial  justice. 

Appeal  from  special  term,  New  York  county. 

Separate  actions  by  Isabella  R.  Innes,  8usan  W.  Innes,  and  Wil- 
liam T.  Innes,  respectively,  against  the  Manhattan  Railway  Company 
and  the  New  York  Elevated  Railroad  Company.  The  cases  were 
tried  together,  and  from  a  judgment  for  plaintiffs  defendants  appeal. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  I'ATTER- 
SON,  and  O'BRIEN,  JJ. 

S.  Smith,  for  appellants. 

H.  A.  Forster,  for  respondents. 

PATTERSON,  J.  It  appears  that  these  causes  were  tried  to- 
gether upon  substantially  the  same  state  of  facts,  the  differences  re- 
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lating  principally  to  values.  They  are  the  ordinary  actions  for  an 
injunction  and  damages  against  an  elevated  railway  company.  The 
premises  belonging  to  the  plaintiff  Isabella  R.  Innes  are  Nos.  269, 
271,  and  273  Third  avenue,  concerning  which  the  court  below  found 
that  the  fee  damage  was  |7,000,  and  the  rental  damage  from  the 
time  that  the  plaintiff  became  the  owner  in  severalty  of  the  prem- 
ises, which  was  July  23,  1888,  is  the  sum  of  $1,889.21.  In  the  case 
of  Susan  W.  Innes,  who  was  the  owner  of  277  Third  avenue,  the 
fee  damage  was  fixed  at  |2,200,  and  the  rental  damage  at  |404.83; 
and  In  the  William  T.  Innes  action  the  fee  damage  was  fixed  at 
|1,600,  and  the  rental  damage  at  $404.83.  The  proof  usual  in  such 
cases  respecting  the  effect  of  the  construction  and  operation  of  the 
elevated  road  was  fully  presented,  and  the  only  questions  before  the 
court  are  as  to  the  admission  of  incompetent  evidence,  the  reason- 
ableness of  the  amounts  awarded  both  for  fee  damages  and  depre- 
ciation of  rental  values,  and  the  form  of  the  decision  entered  by  the 
justice  before  whom  the  case  was  tried.  It  is  claimed  by  the  appel- 
lants that  evidence  was  admitted  on  the  subject  of  rental  value  in- 
competent under  the  ruling  of  the  court  of  appeals  in  the  case  of 
Jamieson  v.  Railway  Co.,  147  N.  Y.  324,  41  N.  E.  693.  In  almost 
every  appeal  presented  to  us  in  this  class  of  cases  since  the  decision 
of  the  court  of  appeals  in  the  Jamieson  Case  was  announced  in  Oc- 
tober last,  we  are  urged  under  its  authority  to  reverse  the  judgment 
appealed  from..  That  we  are  compelled  to  do  and  have  done  when- 
ever the  record  showed  that  a  specific  objection  was  taken  by  which 
the  exact  question  was  plainly  raised,  and  w^hen  it  must  have  been 
inferred  that  the  incompetent  testimony  admitted  might  have  af- 
fected the  court  in  its  determination  of  the  real  issues  between  the 
parties.  We  find  in  these  cases  that  the  objection  taken  by  the  coun- 
sel for  the  defendant  does  not  raise  the  point  decided  in  the  Jamieson 
Case.  Mr.  Thompson,  the  cashier  of  the  Fifth  National  Bank,  whose 
building  is  located  at  the  southwest  corner  of  Twenty-Third  street 
and  Third  avenue,  a  distance  of  two  blocks  above  the  premises  here 
involved,  was  called  upon  to  testify  respecting  the  course  of  rents  of 
the  bank  building  for  a  certain  period  of  time.  This  was  objected 
to  on  the  specific  ground  that  the  building  about  which  the  witness 
was  asked  was  entirely  dissimilar  in  character,  location,  and  use 
from  the  buildings  in  suit,  "and  also  on  other  grounds," — but  the 
other  grounds  are  not  stated.  Under  this  specific  objection  the  point 
was  not  raised  that  the  evidence  offered  was  tendering  to  the  court  a 
different  issue  to  be  tried  from  that  which  was  directly  involved  in 
these  cases.  The  point  of  the  decision  of  the  Jamieson  Case  is  that, 
to  allow  evidence  of  the  course  of  values  of  specific  buildings  other 
than  the  one  the  subject  of  the  action,  is  compelling  the  court  to  try 
collateral  issues,  and,  as  was  said  in  that  case,  leaving  it  to  the  court 
to  try  a  dozen  issues  over  as  many  different  parcels  of  property.  The 
learned  judge,  in  passing  upon  the  objection  taken  in  these  cases,  did 
say  that  the  testimony  was  competent  on  the  question  whether  or 
not  there  was  a  serious  impairment  of  the  fee  value,  and  that  it  was 
proper  to  show  that  the  injury  inflicted,  namely,  the  trespass  by  the 
elevated  road,  limited  the  use  of  the  property,  and  was  admissible  on  , 
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the  question  of  fee  damages;  but  the  attention  of  the  court  was  not 
called  by  the  objection,  nor,  as  it  would  appear,  in  any  other  way, 
to  the  real  point  involved  in  the  decision  of  the  Jaraieson  Case.  The 
objection  went  only  to  the  location  and  character  of  the  bank  build- 
ing, and  not  to  the  incompetency  of  any  proof  of  the  general  char- 
acter of  that  offered,  the  counsel  for  the  defendant  stating  that  the 
only  thing  he  wanted  "to  bring  out  is  the  very  different  character 
of  this  property.  If  that  is  brought  out  in  the  examination,  I  am 
perfectly  satisfied  to  leave  it  in."  Therefore,  for  the  want  of  a  proper 
objection,  we  must  disregard  the  exception  to  the  ruling  under  con- 
sideration. 

We  have  examined  the  proofs  with  reference  to  the  amounts 
awarded  by  the  court  both  for  fee  and  rental  value,  and  we  are  sat- 
isfied that  snch  awards  were  not  excessive,  but  reasonable  and  mod- 
erate. The  ordinary  divergence  observable  in  every  case  between 
the  estimates  of  ^Ir.  Martine,  the  professional  witness  for  the  plain- 
tiffs, and  Mr.  Davis,  the  professional  witness  for  the  defendants,  ap- 
pears in  this  case,  and  the  court,  in  the  exercise  of  its  judgment,  has 
drawn  its  conclusion  from  this  conflicting  testimony.  It  is  one  we 
do  not  feel  called  upon,  under  the  state  of  the  evidence,  to  disturb. 
The  aw^ards  for  rental  value  are  very  moderate.  As  to  fee  value, 
the  testimony  showed  that  this  property  in  Third  avenue  along  the 
line  of  the  elevated  road  had  not  increased  in  value  in  the  same  pro- 
portion that  neighboring  properties  not  affected  by  the  presence  and 
operation  of  an  elevated  road  had  done. 

Concerning  the  objection  to  the  decision  of  the  court  (which  is  in 
the  short  form)  that  the  value  of  the  easements  appropriated  by  the 
defendants  was  a  certain  amount  in  each  case,  it  is  sufficient  to  say 
that,  though  in  form  a  determination  that  the  easements  in  and  of 
themselves  were  of  the  value  specified,  it  is  obvious  that  the  court 
intended  to  find  that  the  consequential  damages  to  the  fee  values  in 
consequence  of  the  taking  of  the  easements  was  the  sum  fixed  upon, 
and  this  mere  technical  error  as  to  the  form  does  not  call  for  a  re- 
versal of  the  judgment,  but  simply  for  a  finding  by  us  that  the  conse- 
quential damages  are  in  the  amounts  fixed  by  the  trial  justice. 

On  the  whole  case  we  see  no  good  reason  for  doing  otherwise  than 
affirming  the  judgments  with  the  modification  referred  to.  All  con- 
cur. 


(3  App.  Div.  35C.) 

HART  V.  WILDER  et  al. 

(Supreme  Court,  AppeUate  Division,  Second  Department     April  7,  1896.) 

Accounting 

An  Ej^reement  whereby  defendants  undertook  to  pay  plaintiff  a  stipu- 
lated weekly  sum  for  his  services  in  their  printing  office  until  the  busi- 
ness had  paid  for  itself,  after  which  plaintiff  could,  whenever  he  might 
elect,  take  half  the  profits  in  lieu  of  such  weekly  payment,  did  not  entitle 
him,  after  leaving  his  employment  without  making  any  election,  to  main- 
tain a  suit  for  an  accounting. 

Appeal  from  special  term,  Kings  county. 
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Action  by  Samuel  S.  Hart  against  Jones  W.  Wilder  and  others 
for  an  accounting.  From  a  judgment  for  defendants  entered  on  a 
decision  of  the  court,  plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Charles  Howard  Williams  and  Cephas  Brainerd,  for  appellant 
Benjamin  F.  Tracy,  for  respondents. 

PER  CURIAM.  The  plaintiff,  having  failed  in  the  New  York 
superior  court  to  obtain  an  accounting  from  the  defendants  on  the 
theory  that  he  was  their  partner,  sought  like  relief  in  this  action 
on  the  theory  of  an  employment  which  entitled  him  to  share  in  the 
profits  of  the  printing  business  carried  on  by  the  parties.  But  the 
evidence  which  he  laid  before  the  court  in  this  case  only  tended 
again  to  prove  the  partnership  relation,  which  the  superior  court  had 
already  adjudged  not  to  exist,  and,  on  the  other  hand,  tended  to 
negative  any  employment  upon  the  terms  stated  in  the  complaint  in 
the  present  suit.  As  the  learned  trial  judge  correctly  held,  if  an 
employment  was  established  at  all,  it  differed  materially  from  that 
which  the  plaintiff  had  pleaded.  The  only  contract  of  this  char- 
acter which  could  have  been  inferred  from  the  proof  was  the  agree- 
ment testified  to  by  the  defendant  Wilder,  whereby  the  defendants 
undertook  to  pay  the  plaintiff  |50  a  week  until  the  printing  office 
had  paid  for  itself;  after  which  time,  whenever  he  might  elect,  the 
plaintiff  could  take  half  the  profits  in  lieu  of  the  weekly  payment  of 
f 50.  The  plaintiff  never  made  this  election,  and  therefore  never  be- 
came entitled  to  any  portion  of  the  profits.  It  is  argued  that  the 
plaintiff  could  not  make  this  election  without  knowing  the  con- 
dition of  the  business,  and,  therefore,  that  he  is  entitled  to  an  ac- 
counting now,  even  on  the  agreement  as  the  defendants  state  it. 
But  his  employment,  whatever  its  nature  and  terms,  was  ended 
before  this  suit  was  brought,  and  he  cannot  have  an  accounting  at 
this  time  to  enable  him  to  elect  in  regard  to  a  matter  as  to  which 
his  right  of  election  was  gone  prior  to  the  commencement  of  the 
action.  Assuming  the  contract  to  have  been  what  the  defendant 
Wilder  swears  it  was,  the  defendants  were  doubtless  bound,  while- 
the  plaintiff  remained  in  their  service,  to  afford  him  full  information^ 
as  to  the  condition  of  the  business,  in  order  that  he  might  know  when: 
the  printing  establishment  had  paid  for  itself,  and  what  was  the* 
difference  between  half  the  profits  and  his  weekly  compensation. 
The  evidence  indicates,  however,  that  he  must  have  been  tolerably 
well  informed  at  all  times  in  respect  to  these  matters.  The  opera- 
tions of  the  printing  office  were  carried  on  under  his  own  supervi- 
sion; the  books  appear  to  have  been  open  to  his  inspection,  and 
practically  under  his  control;  and  in  1887,  when  he  demanded  a 
statement  showing  the  financial  relations  between  the  printing  of- 
fice and  the  defendants,  he  himself  says  that  they  furnished  such 
an  account.  We  do  not  think  he  can  fairly  complain  that  the  de- 
fendants kept  from  him  any  knowledge  essential  to  an  intelligent 
choice  between  retaining  his  |50  a  week  or  accepting  half  the-profits.T 
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The  court  below  found  that  the  plaintiff  had  been  paid  by  the 
defendants  at  the  rate  of  f 50  a  week  up  to  the  time  of  his  discharge. 
This  finding  is  supported  by  the  plaintiff's  own  testimony  on  page 
155  of  the  appeal  book.  Nevertheless,  his  counsel  claim  that  his 
testimony  also  shows  a  series  of  deposits  by  him  with  the  defendants, 
upon  which  they  still  owe  him  a  balance  of  f2,400.  The  statements 
of  the  witness  in  regard  to  this  claim  (on  pages  52,  87,  and  88  of 
the  appeal  book)  are  so  vague  and  apparently  contradictory  that 
we  are  at  a  loss  to  understand  their  precise  meaning;  but  it  is 
sufficient  to  dispose  of  the  matter,  so  far  as  the  present  action  is 
concerned,  to  say  that  no  such  claim  is  contained  or  suggested  in 
the  complaint. 

The  two  questions  which  we  have  discussed  are  not  noticed  in 
the  opinion  of  the  trial  judge,  and  probably  were  not  brought  to  his 
attention.  We  are  satisfied  with  the  conclusion  he  reached,  and  the 
reasons  assigned  for  it    The  judgment  should  be  affirmed 


(3  App.  Div.  3oJ>.) 

COLDWELI^WILCOX  CO.  v.  SULLIVAN. 

(Supreme  Court,  AppeUate  Division,  Second  Department.     April  7.  1S96.) 

Appeal—Review— SuFPiciENCY  op  Evidence. 

A  finding  by  a  referee  will  not  be  disturbed  where  the  evidence  justified 
such  finding,  if  believed. 

Appeal  from 'judgment  on  report  of  referee. 

Action  by  the  Coldwell-Wilcox  Company  against  John  W.  Sulli- 
van to  recover  the  value  of  labor  performed  and  materials  furnished 
in  the  manufacture  of  iron  castings  by  plaintiff  for  defendant,  in 
which  defendant  filed  counterclaima  From  a  judgment  entered  on 
the  report  of  a  referee  in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

J.  Stuart  Ross,  for  appellant. 
Howard  Thornton,  for  respondent. 

PER  CURIAM.  The  only  questions  presented  for  our  consider- 
ation upon  this  appeal  relate  to  the  findings  of  the  referee  adverse 
to  the  defendant,  in  respect  to  the  first  and  third  counterclaims  set 
up  in  the  answer.  The  plaintiff  corporation  was  engaged  in  the 
business  of  making  castings  and  doing  general  foundry  work,  and  its 
claim  against  the  defendant  was  for  labor  performed  and  materials 
furnished  in  the  manufacture  of  iron  castings  at  his  request,  which 
castings  were  subsequently  delivered  to  him,  and  by  him  accepted. 
The  patterns  from  which  these  castings  were  made  were  furnished 
to  the  foundry  by  the  defendant;  and  the  dispute  between  the  par- 
ties in  the  present  litigation  relates  to  the  terms  of  the  agreement 
under  which  they  were  so  furnished.  The  first  counterclaim  is  based 
upon  the  nonreturn  of  patterns  for  a  condenser,  the  safety  of  which 
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the  defendant  says  the  plaintiff  agreed  to  guaranty.  The  agree- 
ment in  regard  to  these  patterns,  as  stated  by  the  defendant  in  the 
answer,  was  to  the  effect  '*that  plaintiff  would  be  responsible  for  and 
guaranty  the  safety  of  all  the  patterns  for  castings  for  such  con- 
denser which  this  defendant  should  deliver  to  this  plaintiff;  that 
plaintiff  would  keep  such  patterns  insured  against  any  loss  or  de- 
struction by  flre,  and  would  make  good  any  loss  or  destruction  there- 
of." The  third  counterclaim  is  founded  upon  the  failure  of  the 
pkiintiff  corporation  to  send  back  certain  other  pattems  which  the 
defendant  alleges  he  delivered,  "upon  the  promise  and  agreement 
of  the  plaintiff  to  be  responsible  therefor,  and  to  safely  return  the 
same  to  this  defendant."  As  matter  of  fact,  the  patterns  referred 
to  in  both  counterclaims  were  destroyed  while  on  the  plaintiff's 
premises,  by  a  flre  which,  so  far  as  the  evidence  shows,  appears  to 
have  occurred  without  any  negligence  on  the  part  of  the  coiporation 
or  its  agents.  Indeed,  there  is  no  suggestion  of  negligence  in  the 
brief  of  the  learned  counsel  for  the  appellant,  who  relies  solely  on 
the  contractual  obligation  of  the  plaintiff  to  insure  the  patterns, 
guaranty  their  safety,  and  safely  return  them. 

The  referee  found  that,  while  there  was  a  general  agreement  that 
the  patterns  sent  to  the  plaintiff  were  to  be  returned  to  the  defend- 
ant after  being  used,  the  patterns  destroyed  by  the  flre  were  in  con- 
stant use,  for  the  purpose  of  making  castings,  and  their  retention 
by  the  plaintiff  for  that  purpose  was  acquiesced  in  by  the  defendant. 
The  correctness  of  this  flnding  is  not  questioned  on  the  present  ap- 
peal. Hence  the  plaintiff  cannot  be  held  liable  for  not  having  re- 
turned the  pattems  before  the  flre.  As  has  already  been  said,  no 
negligence  is  imputed  to  the  plaintiff  in  respect  to  the  flre;  and  it 
follows  that,  if  the  foundry  company  is  responsible  at  all,  it  is  be- 
cause it  made  an  agreement  to  insure  the  plaintiff's  property  while 
in  its  temporary  custody  as  bailee,  which  agreement  it  has  not  kept. 
In  behalf  of  the  appellant,  it  is  insisted  that  the  referee's  flnding 
that  there  was  no  such  agreement  to  insure  is  not  only  unsupported 
by  evidence,  but  against  the  uncontradicted  evidence.  To  pass  up- 
on this  point  fairly  and  intelligently,  it  has  been  necessary  to  care- 
fully read  through  the  entire  record.  After  thus  reading  it,  we  are 
unable  to  assent  to  the  proposition  that  there  is  no  evidence  to  sus- 
tain the  referee's  conclusion.  If  he  believed  the  testimony  of  the 
general  manager  of  the  foundry,  he  was  quite  justifled  in  deciding 
that  there  was  no  promise  to  insure  the  patterns;  and  there  was  no 
such  preponderance  of  evidence  to  the  contrary  as  required  him  to 
reject  the  statements  of  this  witness.  The  case  comes  within  the 
rule  laid  down  in  Baird  v.  Mayor,  etc.,  96  N.  Y.  567,  577,  as  to  the 
effect  which  should  be  given  by  an  appellate  tribunal  to  the  special 
adaptation  of  the  trial  court  to  weigh  conflicting  statements  and  in- 
ferences, when  there  is  evidence  on  both  sides. 

The  judgment  should  be  affirmed. 
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(3  App.  Dlv.  519.) 

In  re  HAVEMEYER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department     April  10,  1896.) 

Executors— Misconduct— Grounds  for  Removal. 

A  will  directed  that  the  two  executors  and  trustees  appointed  therein 
should  In  all  things  act  jointly,  keeping  all  bank  accounts  in  their  joint 
names,  in  which  all  moneys  received  from  the  estate  should  be  deposited, 
and  all  disbursements  made  by  checks  signed  by  both;  and  that  no  invest- 
ment, sale,  or  other  change  In  the  estate  should  be  made  except  by  concur- 
rence of  both  executors.  One  of  the  executors  deposited  money  of  the 
estate  in  bank  in  his  own  name,  withdrew  the  same  by  his  own  check, 
payable  to  himself,  and  loaned  it  on  call,  and  made  other  investments 
without  the  consent  of  his  co-trustee,  and  investments  unauthorized  by 
law,  and  appropriated  money  of  the  estate  to  his  own  use  as  commissions 
which  had  never  been  allowed.  Heldf  that  he  was  properly  removed,  un- 
der Code  Civ.  Proc.  §§  2685,  2817. 

Appeal  from  surrogate's  court,  New  York  county. 

Application  by  Henry  Havemeyer  and  others,  beneficiaries  under 
the  last  will  of  Mary  J.  Havemeyer,  deceased,  for  the  removal  of  J. 
Lee  Humfreville  as  executor  and  trustee.  The  application  was  de- 
nied, and  complainants  appeal.      Reversed. 

For  former  report,  see  35  N.  Y.  Supp.  480. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Adrian  H.  Joline,  for  appellant  Henry  Havemeyer. 
John  Brooks  Leavitt,  for  appellant  Morton. 
William  M.  Ivins,  for  respondent  Humfreville. 

INGRAHAM,  J.  All  the  beneficiaries  under  the  will  of  Mary 
J.  Havemeyer,  deceased,  united  in  a  petition  to  the  surrogate  ask- 
ing that  letters  testamentary  issued  to  J.  Lee  Humfreville  be  re- 
voked, and  that  he  be  removed  as  executor  and  trustee  under  the 
last  will  and  testament  and  codicils  thereto  of  Mary  J.  Havemeyer, 
deceased.  Annexed  to  this  petition  is  an  affidavit  by  Edward  Kent, 
who  has  been  appointed  as  executor  and  testamentary  trustee  in. 
the  place  of  Agnes  J.  Burnham,  a  daughter  of  the  testatrix,  in  which 
is  set  forth  the  condition  of  the  estate  as  he  found  it  upon  beings 
appointed  such  executor  and  trustee,  and  the  proceedings  of  the 
respondent;  and  in  which  affidavit  he  states: 

"In  my  opinion,  the  only  way  in  which  this  estate  can  be  protected,  the  pro- 
visions of  the  will  carried  out,  and  the  interests  of  the  beneficiaries  subserved, 
is  by  the  prompt  removal  of  Mr.  Humfreville  as  executor  and  trustee  under 
the  will  of  the  deceased." 

In  this  case  every  one  connected  with  the  estate  as  beneficiary, 
together  with  the  attorneys  for  those  interested  and  his  co-executor 
and  co-trustee,  unites  in  stating  that  the  interests  of  the  estate  im- 
peratively demand  the  removal  of  the  respondent;  and  an  exami- 
nation of  this  record  shows  that  the  relation  of  the  respondent  to 
his  co-trustee  and  to  the  beneficiaries  of  the  estate  is  such  that  his 
continuance  as  trustee  will  involve  the  estate  in  much  needless  liti- 
gation, and  considerable  expense.  It  is  quite  true  that  this  alone 
would  not  justify  the  removal  of  the  trustee.    But  when  this  condi- 
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tion  of  hostility  between  those  interested  in  an  estate  and  its  trus- 
tee exists,  it  becomes  material  to  determine  whether  the  feeling  of 
hostility  has  been  caused  by  an  honest  endeavor  on  the  part  of 
the  trustee  to  carry  out  his  trust  and  perform  his  duties,  in  oppos- 
ing the  wishes  of  the  beneficiaries  for  an  illegal  and  improper  dis* 
position  of  the  trust  funds,  or  whether  it  has  been  caused  by  an  at- 
tempt of  the  trustee  to  manage  the  estate  in  a  manner  not  author- 
ized by  law,  or  by  the  will  of  the  testator,  from  whom  he  received 
his  authority  to  act.  If  the  latter  appears,  we  think  that  the  in- 
terests of  those  concerned  in  the  estate  require  that  the  trustee 
should  make  way  for  one  who  will  manage  the  estate  according  to 
the  rules  prescribed  for  the  management  of  such  estates,  and  who 
will  act  in  sympathy  with  the  beneficiaries,  rather  than  in  hostility 
to  them.  The  claim  of  the  respondent  that  the  hostility  shown  arises 
solely  from  the  prejudice  against  him  entertained  by  Mr.  Burnham 
and  existing  at  the  time  of  the  testatrix's  death,  would  seem  to  be 
unfounded.  Mr.  Burnham  was  a  son-in-law  of  the  testatrix,  and 
by  the  will  was  excluded  from  receiving  an  appointment  as  trustee; 
and  it  might  be  that  his  feeling  towards  the  respondent  had  been 
the  cause  of  his  hostility  and  that  of  his  wife  and  children.  But 
his  feeling  could  hardly  have  influenced  the  convictions  of  all  the 
others  interested  in  the  estate,  including  the  attorneys  who  have 
represented  the  parties  interested  in  the  estate,  and  the  new  trustee 
appointed  in  place  of  Mrs.  Burnham,  the  testatrix's  daughter.  This 
is  especially  true  of  Mr.  Kent,  who  .was  appointed  by  the  court  a 
co-trustee,  whose  only  interest  seems  to  be  a  proper  execution  of 
the  trust.  The  affidavit  of  Mr.  Kent,  made  a  part  of  the  moving 
papers,  details  the  grounds  of  his  opposition  to  the  respondent,  and 
is  entitled  to  much  weight  in  determining  whether  or  not  the  rights 
of  those  having  a  beneficial  interest  in  having  the  estate  properly 
administered  require  the  removal  of  the  respondent.  It  appears  to 
us  that  that  affidavit,  taken  in  connection  with  the  explanation  of 
the  respondent,  shows  gross  irregularities  in  the  management  of  the 
estate  by  the  respondent,  calling  for  emphatic  condemnation.  In  ad- 
dition to  the  three  express  charges  made  against  the  respondent, 
which  will  be  noticed  hereafter,  the  papers  show  that  the  responent 
has  constantly  violated  the  express  provisions  of  the  will.  The  will 
contained  the  following  provision : 

"And  directing  them  [the  trustees]  in  all  things  to  met  jointly,  keeping  all 
bank  accounts  in  their  joint  names,  in  which  all  moneys  received  from  my 
estate  shaU  be  deposited,  and  all  disbursements  made  therefrom  withdrawn 
by  check,  signed  by  both;  and  no  investment,  sale,  lease,  or  other  change  in 
my  estate  shall  be  made  except  by  the  concurrence  of  both  my  executors  and 
trustees  for  the  time  being." 

That  this  provision  was  frequently  violated  by  the  respondent  is 
conceded,  accounts  being  opened  in  his  own  name,  moneys  invested 
by  himself  alone  without  the  consent  of  his  co-trustee,  and  changes 
made  in  the  estate  without  her  concurrence.  The  excuse  offered  by 
the  respondent  for  this  violation  of  the  will,  namely,  that  his  co- 
executor  and  trustee  refused  to  unite  with  him  in  the  acts  that  he 
considcft'ed  necessary  for  the  protection  of  the  estate,  might  be  aj 
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reason  for  removing  one  or  both  trustees,  but  certainly  is  no  excuse 
for  a  violation  of  the  express  directions  contained  in  the  will  as  to 
the  manner  in  which  the  trust  should  be  performed.  In  consider- 
ing this  general  charge  against  the  respondent,  it  is  only  necessary 
for  us  to  say  that  an  examination  of  this  record  has  satisfied  us 
that  the  general  conduct  of  the  respondent  towards  his  co-trustee 
and  the  beneficiaries  entitled  to  the  estate,  and  his  management  of 
the  affairs  and  property  of  the  estate,  has  been  arbitrary  and  op- 
pressive, in  violation  of  his  duty  as  trustee  and  of  the  express  ^• 
rections  contained  in  the  will  as  to  the  management  of  the  trust 
property.  This  conclusion  is  much  strengthened  by  the  three  spe- 
cific instances  adduced  by  the  appellants  in  which  the  respondent 
illegally  appropriated  or  attempted  to  appropriate  the  property  of 
the  trust  estate. 

The  first  is  the  withdrawal  by  the  respondent  from  the  Holland 
Trust  Company  of  the  sum  of  f 7,000  by  a  check  to  his  own  order, 
on  the  4th  day  of  November,  1891.  In  considering  this  charge,  it 
is  proper  to  notice  the  apparent  claim  of  the  respondent  that,  as 
the  petition  alleges  that  he  applied  this  money  to  his  own  use,  that 
charge  must  be  considered  as  in  the  nature  of  a  criminal  indict- 
ment, and  that  it  must  be  either  proved  in  its  entirety  or  not  con- 
sidered at  all  in  determining  whether  or  not  the  respondent  is  a 
proper  person  to  remain  trustee  of  the  estate.  This  position  is  cer- 
tainly a  remarkable  one  to  be  urged  upon  an  application  of  this 
character.  We  are  here  considering  the  question  as  to  whether 
or  not  the  action  of  the  trustee  in  relation  to  the  administration  of 
the  trust  confided  to  him  is  such  as  to  require  that  he  should  be 
removed,  not  as  to  whether  or  not  he  has  committed  a  crime;  and 
the  fact  that. the  charge  as  made  is  somewhat  broader  than  the  proof 
would  justify  is  certainly  no  reason  for  saying  that  the  facts  proved 
should  not  be  considered  in  determining  the  question  as  to  the  pro- 
priety of  the  removal  of  the  trustee.  Nor  is  the  charge  at  all  an- 
swered by  the  fact  that,  after  these  proceedings  were  commenced, 
the  amount  that  was  illegally  withdrawn  was  returned  by  the  re- 
spondent to  the  estate.  The  question  is  whether  he  did  in  fact 
illegally  withdraw  a  part  of  the  property  of  the  estate;  and  to  that 
question  there  can  be  but  one  answer.  By  the  respondent's  answer 
it  appears  that  in  the  month  of  February,  1891,  he  received  the  pro- 
ceeds of  the  sale  of  Ko.  175  Pearl  street,  and  on  that  day,  in  viola- 
tion of  the  express  terms  of  the  will,  he  opened  an  account  in  the 
Holland  Trust  Company  in  his  own  name  as  executor,  and  there- 
after deposited  in  such  account  all  moneys  of  the  estate  received  by 
him,  and  drew  thereupon,  by  checks  signed  by  him  as  executor,  mon- 
eys to  pay  the  current  expenses  of  the  estate.  Subsequently,  on 
the  4th  day  of  November,  understanding  that  the  trust  company  was 
in  difficulties,  he  picked  up  in  the  trust  company  a  blank  check,  filled 
it  up  for  17,000,  had  it  certified,  and  took  it  to  his  office,  and  put 
it  in  his  safe ;  that  on  the  same  day,  or  shortly  afterwards,  he  loaned 
said  sum  of  f7,000  to  one  W.  A.  Storms  on  call,  secured  by  first 
mortgage  bonds  of  a  railroad  company  as  collateral;  that  thereafter 
he  continued  loaning  such  sum  in  the  same  way  until  ^larch  V  1892, 
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when  f  1,000  of  said  sum  was  repaid  and  redeposited  in  said  trust 
company,  but  that  he  continued  to  loan  said  f  6,000  in  the  same  way 
until  after  the  commencement  of  these  proceedings.  This  is  the  re- 
spondent's own  account  of  this  transaction,  and  he  thereby  violated 
the  rules  of  law  prescribed  for  the  investment  of  trust  moneys,  and 
the  express  provisions  of  the  will  under  which  he  was  acting.  The 
opening  of  the  account  in  his  own  name  was  itself  a  violation  of 
the  direction  contained  in  the  will.  His  withdrawing  that  money 
and  loaning  it  without  the  knowledge  or  consent  of  his  co-trustee 
was  an  illegal  interference  with  the  funds  of  the  estate,  entirely  un- 
justified by  any  condition  of  the  affairs  of  the  estate,  and  without 
the.  slight  est  excuse.  Although  his  explanation  of  the  transaction 
may  well  be  viewed  with  considerable  suspicion,  yet,  accepting  it 
as  true,  his  acts  were  entirely  unauthorized  and  illegal;  while  his 
unfortunate  loss  of  the  check,  the  fact  of  its  not  being  entered  in 
the  check  book,  and  his  failure  to  produce  an  affidavit  of  a  single 
person  to  whom  he  had  loaned  money,  when  he  was  directly  charged 
with  having  appropriated  it  to  his  own  use,  might  well  be  regarded 
by  the  appellants  as  a  justification  of  their  suspicion  that  this  state- 
ment in  regard  to  call  loans  was  an  afterthought  to  cover  up  the 
i*e8pondent'8  appropriating  to  his  own  use  the  property  of  the  estate. 

The  second  specific  charge  against  the  respondent — of  endeavor- 
ing to  induce  his  co-executor  to  place  in  his  hands  the  sum  of  |3^000 
— is  an  additional  proof  of  his  management  of  the  estate  in  violation 
of  the  directions  contained  in  the  will  for  its  management. 

The  third  charge,  admitted  by  the  respondent  to  be  true,  is  that 
he  has  appropriated  $1,400  of  the  estate  to  his  own  use  for  commis- 
sions that  have  not  been  allowed  him,  and  is  a  direct  admission  that 
he  has  appropriated  to  his  own  use  this  f  1,400  belonging  to  the  es- 
tate, without  legal  authority. 

The  investment  of  the  money  of  the  estate  in  the  second  mortgage 
bonds  of  the  Ohio  Southern  Railroad  Company  was  an  investment 
entirely  unauthorized  by  law,  and  for  which  there  is  no  possible  ex- 
cuse, and  the  relation  of  the  respondent  to  that  railroad,  with  his 
inability  to  say  whether  or  not  he  himself  sold  the  bonds  to  the  es- 
tate, confirms  the  conclusion  that  he  is  not  a  proper  peraon  to  be 
trustee  of  this  estate. 

A  further  discussion  of  the  acts  of  this  respondent  as  executor 
and  trustee  would  serve  no  good  purpose.  It  is  sufficient  to  say 
that  upon  all  the  testimony,  and  giving  to  the  respondent  the  full 
effect  of  his  explanation  of  his  acts,  we  are  satisfied  that  he  has  re- 
peatedly violated  the  rules  as  to  the  management  of  estates  by 
executors  and  trustees,  by  making  improper  investments  of  the  prop- 
erty of  the  estate,  by  violating  the  express  provisions  of  the  will 
under  which  he  was  appointed,  and  by  his  general  conduct  towards 
the  beneficiaries  and  those  interested  in  the  estate,  entailing  consid- 
3rable  loss  upon  the  estate,  and  making  a  proper  execution  of  the 
trust  difficult  and  expensive  so  long  as  he  remains  executor  and 
trustee.  Under  subdivision  2  of  section  2685  of  the  Code  of  Civil 
Procedure,  the  surrogate  is  authorized  to  revoke  letters  testamentary 
issued  to  an  executor,  "where  by  reason  of  his  having  wmted  or 
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improperly  applied  the  money  or  other  assets  in  his  hands,  op  in- 
vested money  in  securities  unauthorized  by  law,  or  otherwise  im- 
providently  managed  or  injured  the  property  committed  to  his 
charge;  or  by  reason  of  other  misconduct  in  the  execution  of  his 
office,  or  dishonesty,  drunkenness,  improvidence,  or  want  of  under- 
standing; he  is  unfit  for  the  due  execution  of  his  office."  By  section 
2817  the  surrogate  is  authorized  to  remove  a  testamentary  trustee 
tvhere,  for  the  same  reasons,  it  appears  that  he  is  unfit  for  the  due 
execution  of  his  trust.  And  we  think,  upon  the  undisputed  facts 
appearing  in  this  record,  this  respondent  is  shown  to  be  unfit  for 
the  due  execution  of  his  trust,  either  as  executor  or  trustee,  and  that 
the  application  should  have  been  granted. 

The  decree  appealed  from  is  therefore  reversed,  and  the  motion 
granted,  removing  the  respondent  as  trustee,  and  revoking  the  letters 
issued  to  him  as  executor,  with  costs  of  appeal  and  motion  to  the 
appellants.    All  concur. 


ANDERSEN   v.    SCHESINGER. 

(Supreme  Court,  Trial  Term,  New  York  County.    April  8,  1896.) 

Assault  and  Battery— Complaint— Principal  and  Agent. 

A  complaint  in  an  action  to  recover  damages  for  an  assault  and  battery, 
which  alleges  that  defendant  and  two  of  his  agents  entered  the  apart- 
ments of  plaintiff,  and  that  one  of  the  agents  assaulted  her,  but  which 
does  not  allege  that  the  agent,  when  he  made  the  assault,  was  engaged  in 
the  defendant's  business,  or  that  defendant  in  any  manner  participated  in 
or  sanctioned  the  assault,  does  not  state  a  cause  of  action. 

Action  hy  Louise  Andersen  against  Louis  Schesinger.  Objection 
to  sufficiency  of  complaint  sustained. 

W.  S.  Lewis,  for  plaintiff. 

Weed,  Henry  &  Meyers,  for  defendant 

McADAM,  J.  The  complaint  alleges  that  on  July  20,  1893,  the 
defendant  and  two  of  his  agents  entered  the  apartments  of  the  plain- 
tiff, and  that  one  of  said  agents  violently  assaulted  the  plaintiff, 
striking  her  on  the  shoulder,  and  pushing  her  backward,  whereby 
fihe  was  injured,  to  her  damage  i»l,000.  The  presence  of  the  defend- 
ant in  the  apartment  does  not  make  him  liable,  because  the  facts 
.alleged  do  not  necessarily  lead  to  the  implication  that  he  concurred 
in  \^'hat  was  done,  or  even  witnessed  it.  The  plaintiff  should  there- 
fore have  gone  a  step  further,  and  alleged  that  the  defendant  insti- 
gated, aided,  abetted,  or  sanctioned  the  assault;  for  every  fact 
which  a  plaintiff  must  prove  to  maintain  his  suit  must  be  distinctly 
averred.  Garvey  v.  Fowler,  4  Sandf.,  at  page  667;  Cole  v.  Blunt,  2 
Bosw.,  at  page  126;  Rodi  v.  Insurance  Co.,  6  Bosw.,  at  page  24; 
i^tannard  v.  Eytinge,  5  Rob.  (N.  Y,),  at  page  92.  To  make  one  per- 
son liable  for  the  acts  of  another,  the  pleader  should  show  either  a 
relation  between  them  which  in  law  creates  the  responsibility,  or 
that  the  person  sought  to  be  held  became  chargeable  by  reason  of 
participation  or  some  act  tantamount  to  it.     In  order  to  hold  the 
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defendant  on  any  other  theory,  it  was  necessary  for  the  plaintiff  to 
allege,  and,  if  denied,  prove,  that  the  acts  were  done  while  engaged 
in  the  master's  business  (Wood,  Mast.  &  Serv.  546);  or  she  might 
have  alleged  an  assault  by  the  three  persons  who  entered  her  apart* 
ment,  for  that  would  have  been  the  legal  effect  of  the  wrong,  if  they 
were  acting  in  concert.  "By  the  common  law,  all  are  principals  in 
an  assault  and  battery,  as  in  other  trespasses;  and  he  who  coun- 
seled, aided,  or  assisted  in  any  way  the  commission  of  a  wrong  was, 
in  the  eye  of  the  law,  as  much  a  principal  as  he  who  inflicted  the 
blow^s,  and  the  declaration  against  him  who  counseled  or  aided  was 
consequently  the  same  as  against  him  who  actually  committed  the 
violence."  Bliss,  Code  PL  (2d  Ed.)  §  82.  And  see  Pen.  Code,  §§  29, 
31.  The  plaintiff  did  not  adopt  any  of  these  com^ses.  She  merely 
alleges  that  the  wrong  was  committed  by  another,  omitting  refer- 
ence to  any  fact  which  would  make  the  defendant  responsible  for 
the  conduct  of  such  other  person.  Such  a  complaint  is  fatally 
defective  when  challenged  on  demurrer.  Under  the  circumstances, 
the  law  will  not  impute  to  the  defendant  an  assault  and  battery 
upon  the  plaintiff,  which  would  subject  him  to  criminal  prosecution 
as  well  as  civil  liability.    Id.  §§  219,  29,  31. 

The  objection  to  the  complaint,  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  made  in  the  nature  of  a  de- 
murrer at  the  trial  (Code  Civ.  Proc.  §  499),  must  therefore  be  sus- 
tainedy  with  costs. 


(25  civ.  Proc.  R.  235;  16  Misc.  Rep.  151.) 

LAWLOR  V.  MAGNOLIA  METAL  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1890.) 

Discharge  of  Attachment— Defendant's  Liability  for  Sheriff's  Fees. 
Under  Laws  1892,  c.  418,  relating  to  sheriff's  fees  for  levying  attachment, 
and  Code  Civ.  Proc.  S  709,  providing  that,  wliere  an  attaciiment  is  dis- 
charged on  application  of  defendant,  the  sheriff  must  deliver  to  him,  on 
payment  of  all  costs  and  expenses  legally  chargeable,  all  the  attached  per- 
sonalty, etc.,  the  sheriff  may,  where  defendant  gives  an  undertaking  for 
the  purpose  of  discharging  the  attachment,  retain  the  property  until  de- 
fendant pays  his  fees. 

Action  by  James  Lawlor  against  the  Magnolia  Metal  Company. 
Motion  by  defendant  for  an  oi-der  directing  plaintiff  to  pay  the  sher- 
iff's fees  upon  an  attachment.     Denied. 

Constant  &  Coghill,  for  plaintiff. 

Nichols  &  Bacon,  for  defendant. 

Tracy,  Boardman  &  Piatt,  for  sheriff. 

LAWRENCE,  J.  The  plaintiff  obtained  an  attachment  for  f85,- 
710.40,  on  the  ground  that  the  defendant  was  a  foreign  corporation. 
Defendant  filed  an  undertaking,  and  an  order  was  entered,  on  the 
29th  of  January,  discharging  the  attachment.  No  exceptions  have 
been  taken  to  the  undertaking,  but  the  shqriff  refuses  to  deliver  up 
the  property  until  his  fees  are  paid  for  poundage  and  care  of  the 
property;  and  a  motion  is  now  made  by  the  defendant,  upon  the  un-   j 
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dertaking  and  order  discharging  the  attachment,  that  the  plaintiff 
should  be  directed  to  pay  the  sheriff's  fees,  and  that  such  fees  be 
taxed.  It  is  conceded  that  the  sheriff  is  entitled  to  his  fees,  and 
the  only  question  is  as  to  the  amount  thereof. 

I  confess  that,  if  this  question  had  not  been  x>a8sed  upon  by  the 
court  in  other  cases,  I  should  incline  to  the  opinion  that,  where  the 
defendant  gives  an  undertaking,  pursuant  to  the  provisions  of  sec- 
tion 688  of  the  Code  of  Civil  Procedure,  the  intention  of  the  leg- 
islature was  that  the  undertaking  should  stand  in  place  of  the  at- 
tachment, and  that  the  same  should  be  in  a  sufficient  sum  to  cover 
the  sheriff's  fees;  in  other  words,  that  the  effect  of  giving  the  un- 
dertaking, duly  approved  by  the  court,  and  accepted  by  the  plain- 
tiff and  the  sheriff,  would  be  the  same  as  an  absolute  vacatur  or  dis- 
charge of  the  attachment.  It  has,  however,  been  expressly  decided 
that,  under  chapter  418  of  the  Laws  of  1892,  amending  chapter  523 
of  the  Laws  of  1890,  where  an  undertaking  is  given  by  the  defend- 
ant for  the  purpose  of  discharging  the  attachment,  under  section  709 
of  the  Code  of  Civil  Procedure,  the  sheriff  may  retain  the  property 
until  his  fees  are  paid  by  the  defendant.  See  opinion  of  Ingraham, 
J.,  in  Bank  v.  Reichman,  38  N.  Y.  Supp.  38  (Lawlor  v.  Magnolia,  38 
N;  Y.  Supp.  36).  In  that  case  the  attention  of  the  learned  justice 
was  called  to  the  cases  relied  upon  by  the  defendant  on  this  motion, 
and  particularly  the  case  of  Bowe  v.  Reflector  Co.,  36  Hun,  407; 
but  it  was  held  that  those  cases  did  not  apply,  for  the  reasons  that 
the  attachments  therein'  considered  had  been  vacated  absolutely, 
and  were  not  discharged  because  of  the  substitution  of  other  secu- 
rity. To  the  same  effect  is  the  decision  of  Mr.  Justice  Barrett  in 
Herrera  v.  Barreto.^  And  see,  also,  the  opinion  of  Andrews,  J.,  in 
Colberg  v.  Emerson  (Law  Journal,  March  6,  1894)  30  N.  Y.  Supp. 
146.  Section  709  of  the  Code  of  Civil  Procedure  provides  that, 
where  a  warrant  of  attachment  is  vacated  or  annulled,  or  an  attach- 
ment is  discharged  upon  the  application  of  the  defendant,  the  sheriff, 
must,  except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  deliver  over  to  the  defendant,  or  to  the  person  entitled  thereto, 
upon  reasonable  demand,  and  upon  payment  of  all  costs,  charges, 
and  expenses  legally  chargeable  by  the  sheriff,  all  the  attached  per- 
sonal property  remaining  in  his  hands,  etc.  I  shall  follow  the  con- 
struction which  has  been  given  to  the  Laws  of  1890  and  1892,  and  to 
this  section  of  the  Code  of  Civil  Procedure  in  the  cases  above  re- 
ferred to,  and  shall  hold  that  the  sheriff  is  entitled  to  be  paid  his 
fees  by  the  defendant  before  he  can  be  called  upon  to  surrender  the 
property  upon  which  the  attachment  has  been  levied. 

It  was  agreed,  upon  the  argument  of  the  motion,  that  the  parties 
should  stipulate  as  to  the  value  of  the  property  attached,  or,  if  that 
coiHd  not  be  done,  that  an  inventory  should  be  taken  of  the  property 
and  the  value  fixed  thereby.    I  will  hear  counsel  upon  the  question 

1  Barrett,  J.  (May  9, 1894) :  "The  stipulation  referred  to  the  main  question,— 
that  as  to  the  merits,  not  to  the  sheriff's  fees.  Under  the  statute  the  sheriff  is 
entitled  to  retain  the  property  until  his  fees  are  paid,  and  the  defendant  hat 
his  remedy  upon  the  attachment  undertaking.    Fees  allowed  acQordlnglv." 
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of  the  amount  of  the  sheriff's  fees  upon  the  settlement  of  the  order 
to  be  entered  on  this  decision. 

The  motion  of  the  defendant  that  the  plaintiff  pay  the  sheriff's  fees 
will  therefore  be  denied,  but  without  costs.  Settle  order  on  one 
day's  notice. 


(3  App.  Dlv.  350.) 

BALDWIN  V.  SMITH  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  7,  1896.)  ' 

Ck}URTB— JUJUSDICTION   OF  SURROGATE  CoURT. 

Code  Civ.  Proc.  §  2726,  subd.  4,  vests  the  surrogate's  court  with  Jurisdic- 
tion, to  compel  an  executor  to  account  for  the  proceeds  of  real  estate  sold 
under  a  power  In  a  will.  Section  2728  authorizes  an  executor  to  render  a 
voluntary  account  of  such  proceeds  and  their  disposition.  Held,  that  the 
surrogate's  court  has  jurisdiction  to  finally  settle  the  account  of  an  ex- 
ecutor, though  the  money  in  his  possession  is  solely  derived  from  the  sale 
of  testator's  lands,  sold  under  a  power  contained  in  a  will. 

Appeal  from  special  term,  Queens  county. 

Action  by  Elizabeth  Baldwin  against  William  Henry  Smith,  in- 
dividually and  as  executor  of  the  estate  of  Jacob  Baldwin,  deceased, 
impleaded  with  others,  for  an  account  against  such  defendant  as 
executor.  From  a  judgment  for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  OULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Mansfield  Compton,  for  appellant. 
Albert  W.  Seaman,  for  respondents. 

BARTLETT,  J.  The  defendant  is  the  executor  of  the  will  of 
Jacob  Baldwin.  By  that  will,  the  testator  bequeathed  to  his  sister- 
in-law,  Mary  Baldwin,  full  and  complete  possession  of  all  his  per- 
sonal property,  of  every  kind,  which  he  had  on  his  fann,  for  her 
sole  benefit  as  long  as  she  should  live;  and  he  directed  his  executor 
to  sell  so  much  of  the  land  which  comprised  his  homestead  as  would 
be  necessary  for  the  support  of  the  said  Mary  Baldwin.  After  her 
death,  the  renjainder  was  divided  and  bequeathed  to  various  rela- 
tives, including  Nicholas  Baldwin,  the  brother  of  the  testator,  now 
deceased.  The  plaintiff  is  one  of  the  children  of  Nicholas  Baldwin. 
She  brings  this  suit  for  an  accounting  against  the  executor  of  her 
uncle's  will,  joining  with  him,  as  defendants,  all  the  other  persons 
interested  in  the  estate  in  remainder.  In  her  complaint,  she  alleges 
that  the  executor  took  possession  of  the  homestead  premises  men- 
tioned in  the  will,  and  collected  the  rents,  issues,  and  profits  there- 
of; that  he  also  took  possession  of  the  personal  property;  and  that 
he  has  failed  to  account  for  the  same,  with  the  exception  of  a  very 
small  portion.  She  further  alleges  that,  under  the  supposed  powxT 
contained  in  the  will,  the  executor  has  sold,  or  pretended  to  sell, 
the  homestead  to  one  Alfred  Loweth  for  the  sum  of  f  1,600,  when, 
in  law,  he  was  not  authorized,  by  the  terms  of  the  will,  to  convey 
more  than  a  part  of  the  premises.     She  charges  that  this  conveyance  j 
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was  collusive  and  fraudulent,  and  made  in  bad  faith,  and  for  an 
inadequate  consideration.  In  the  prayer  for  judgment,  the  plaintiff 
demands  that  the  executor  account,  at  the  actual  market  value  of 
the  land,  for  the  proceeds  of  the  real  estate  thus  sold,  in  case  the 
sale  be  held  to  be  valid,  and  that  he  also  account  for  the  rents  and 
profits,  and  for  the  personal  property  of  the  testator,  whether  yet 
reduced  to  possession  or  not.  The  executor,  by  his  answer,  sets  up 
that,  at  the  commencement  of  this  action,  a  proceeding  for  the  set- 
tlement of  his  accounts  was  pending  in  the  surrogate's  court  of 
Queens  county;  that  the  plaintiff  was  a  party  to  that  proceeding, 
having  been  duly  cited  therein;  that  she  appeared  and  filed  objec- 
tions to  the  executor's  account;  and  thereupon  "such  proceedings 
were  had  that  on  or  about  the  28th  day  of  February,  1895,  a  decree 
was  entered  in  said  surrogate's  court  finally  judicially  settling  the 
account  of  this  defendant  as  such  executor."  The  executor  denied 
that  he  had  failed  to  account  for  the  personal  property  of  his  tes- 
tator, or  any  part  thereof.  As  to  the  land,  he  averred  that  the  es- 
tate which  Jacob  Baldwin  had  in  the  homestead  already  mentioned 
was  only  one  undivided  half  part  thereof;  that  a  mortgage  upon 
this  half  part  had  become  past  due,  so  that  foreclosure  was  threat- 
ened; and  that  thereupon  the  executor  joined  with  the  owners  of 
the  other  half  in  the  conveyance  to  Alfred  Loweth,  from  whom  he 
received  therefor  |1,619.25,  which  was  a  full  and  fair  price,  and  the 
best  that  could  be  obtained.  The  answer  further  contained  denials 
of  all  the  allegations  of  fraud  or  collusion  contained  in  the  complaint 
To  that  portion  of  the  answer  in  which  the  decree  of  the  surrogate's 
court  was  pleaded  as  a  bar  to  the  further  prosecution  of  this  action, 
the  plaintiff  demurred.  Her  demurrer  was  overruled,  and  she  ap- 
pealed to  the  general  term,  which  held  that  the  plea  in  bar  was  good. 
Baldwin  v.  Smith,  91  Hun,  230,  36  N.  Y.  Supp.  159.  The  issues  of 
fact  have  now  been  tried,  and  all  determined  in  favor  of  the  defend- 
ant executor;  and  from  the  judgment  entered  upon  the  dismissal 
of  the  complaint  at  special  term  the  plaintiff  has  appealed  to  this 
court. 

The  learned  judge  at  special  term  found  that  the  sale  of  the  home- 
stead was  honestly  made,  for  the  best  price  that  could  be  obtained, 
and  without  any  fraud  or  evil  purpose;  and  he  furthermore  found, 
as  matter  of  law,  that  the  decree  of  the  surrogate  upon  which  the 
defendant  relied  was  conclusive  until  reversed.  It  is  the  latter  con- 
clusion which  the  plaintiff  attacks  on  the  present  appeal.  At  the 
request  of  her  counsel,  the  court  below  found  that  there  were  no 
personal  assets  in  the  hands  of  the  executor  at  the  time  the  surro- 
gate's decree  was  pronounced,  and  the  contention  in  behalf  of  the 
appellant  is  that  the  surrogate  was  without  jurisdiction  in  the  pro- 
ceeding, because  the  money  in  the  possession  of  the  executor  was 
solely  derived  from  the  sale  of  his  testator's  lands.  The  surrogate's 
court,  however,  is  expressly  vested  with  jurisdiction  to  compel  an 
executor  to  account  for  the  proceeds  of  real  estate  sold  under  a 
power  in  a  will  (Code  Civ.  Proc.  §  2720,  subd.  4);  and  an  executor 
may  render  a  voluntary  account  of  such  proceeds  and  their  dispo- 
sition, under  section  2728  of  the  Code.     The  sale  iir^hfujiresent 
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case  was  made  pursuant  to  the  power  contained  in  the  will  of  Jacob 
Baldwin.  While  that  power  authorized  the  sale  of  only  so.  much  of 
the  land  comprising  the  homestead  of  the  testator  as  should  be  nec- 
essary for  Mary  Baldwin's  support,  we  cannot  say  fhat  it  may  not 
have  been  necessary  to  sell  the  whole  of  the  testator's  interest  in 
order  to  raise  a  sufficient  amount.  The  record  is  rather  meager, 
and  does  not  disclose  what  the  fact  was  in  this  respect.  But  the 
surrogate's  jurisdiction  may  be  maintained  without  determining  the 
character  of  the  power.  In  re  Bolton,  U6  N.  Y.  257,  40  N.  E.  737. 
It  appears  to  be  enough  that  the  power  has  been  executed  by  the 
accounting  party.  Nor  is  it  an  objection  of  any  importance  that 
the  surrogate  may  have  to  pass  upon  the  meaning  or  validity  of  a 
testamentary  provision  in  the  course  of  the  proceeding.  So  far  as 
it  is  necessary  for  the  surrogate  to  construe  the  will  upon  such  an 
accounting,  in  order  to  make  a  proper  decree  of  distribution,  he 
possesses  the  requisite  power,  even  though  the  will  relates  to  real 
estate.  Garlock  v.  Vandevort,  128  N.  Y.  374,  28  N.  E.  599;  Purdy 
V.  Hayt,  92  N.  Y.  446.  This  power  is  in  no  respect  questioned  or 
denied  in  Re  Merriam,  136  N.  Y.  58,  32  N.  E.  621,  cited  in  behalf 
of  the  appellant.  In  that  case  the  question  related  to  the  juris- 
diction of  the  surrogate  to  inquire  into  the  validity  of  a  testamentary 
gift  of  real  estate  in  the  proceeding  for  the  probate  of  the  will  which 
contained  it, — a  matter  very  different  from  the  incidental  power  to 
construe  a  will,  which  is  often  essential  as  a  prerequisite  to  a  dis- 
tribution of  the  property.  In  re  McCk)mb,  117  N.  Y.  378,  22  N.  E. 
1070,  also  on  appellant's  brief,  is  not  an  authority  in  her  favor,  but 
a  case  in  which  it  is  expressly  declared  that  an  executor  must  ac- 
count in  the  surrogate's  court  for  the  proceeds  of  real  estate  turned 
into  money. 

The  special  term  was  right  in  holding  that  the  decree  of  the  sur- 
rogate's court  was  conclusive  upon  the  plaintiff  herein,  and  the 
judgment  below  should  be  affirmed.    All  concur. 


(4  App.  Div.  20.) 

CHAMBERS  &  McKEE  GLASS  CO.  v.  ROBERTS. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  10,  1896.) 

1.  Vacating  Attachment— Affidavits. 

A  motion  to  vacate  an  attachment,  which  does  not  Inyolve  any  question 
raised  by  the  pleadings  in  the  main  action,  may  be  determined  on  affldavits 
before  the  hearing  on  the  merits. 

2.  Same— Intent  to  Defraud  Creditors— Insanity, 

An  attachment,  on  the  ground  that  defendant  had  left  the  state  with  In- 
tent to  defraud  creditors,  will  be  vacated  where  it  appears  that  defendant 
was  insane  when  he  left  the  state. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Chambers  &  McKee  Glass  Company  against  David 
H.  Roberts,  in  which  an  attachment  was  issued.  From  an  order 
granting  a  motion  to  vacate  the  attachment,  plaintiff  appeala  Af- 
firmed. ^  J 
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Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

John  C.  Coleman,  for  appellant. 
Otto  Horwitz,  for  respondent 

RUMSEY,  J.  The  action  was  brought  to  recover  a  sum  of  money 
only,  and  a  warrant  of  attachment  against  the  property  of  the 
defendant  was  granted  upon  the  sole  ground  that  he  had  departed 
from  the  state  of  New  York  with  intent  to  defraud  his  creditors. 
The  motion  to  vacate  the  attachment  was  made  by  the  defendant, 
upon  affidavits,  under  the  authority  of  section  688  of  the  Code  of 
Civil  Procedure,  and  it  was  opposed  by  new  proof  on  the  part  of  the 
plaintiff,  by  which  it  was  made  to  appear  that  a  cause  of  action  ex- 
isted against  the  defendant.  While,  strictly  speaking,  the  proof 
upon  that  subject  was  not  admissible  under  the  provisions  of  the 
Code  which  permit  new  proof  to  be  offered  by  the  plaintiff  to  sus- 
tain any  ground  for  the  attachment  recited  in  the  warrant,  and  no 
other,  yet  the  affidavits  were  received  without  objection,  so  far  as 
appears  from  the  papers,  and  it  was  therefore  proper  for  the  court  to 
consider  the  facts  stated  in  them  tending  to  sustain  the  attachment. 
(Todfrey  v.  Godfrey,  75  N.  Y.  434.  Upon  considering  all  the  affi- 
davits, it  is  quite  clear  that  a  cause  of  action  existed  against  the 
defendant,  and  for  that  reason  the  decision,  upon  the  motion  of  the 
junior  attaching  creditor,  to  vacate  this  warrant  as  against  him, 
which  was  made  at  the  February  term,  does  not  apply. 

The  question  presented  by  the  affidavits  upon  which  this  motion 
was  heard  is  whether,  upon  the  whole  case,  it  could  be  said  that 
the  defendant  departed  from  the  state  with  intent  to  defraud  his 
creditors.  The  decision  of  that  question  required  the  court  to  pass 
upon  the  question  whether  or  not  the  proof  showed  that  the  defend- 
ant, when  he  left  this  state,  was  insane,  so  fhat  he  was  not  able  to 
form  any  intent,  and  therefore  that  the  ground  stated  for  granting 
the  writ  did  not,  in  fact,  exist.  This  did  not  involve,  in  any  aspect 
of  the  case,  the  merits  of  the  action,  which  was  brought  simply  to 
recover  a  debt.  Where  a  motion  is  made  to  vacate  an  attachment 
upon  contesting  affidavits,  and  the  only  question  presented  is 
whether,  upon  all  the  facts,  the  plaintiff  has  a  cause  of  action,  and 
that  question  is  one  of  fact,  and  not  of  law,  it  has  been  held  that 
the  question  should  not  be  decided  upon  affidavits,  but  be  left  for 
determination  at  the  trial.  Kirby  v.  Colwell,  81  Hun,  385,  30  N.  Y. 
Supp.  880.  Upon  this  state  of  facts,  the  court  said  that  this  attach- 
ment should  not  be  vacated;  but  he  left  it  to  stand  or  fall,  as  the 
result  of  the  determination,  at  the  trial,  of  the  main  question  pre- 
sented by  the  issues,  which  is  also  the  question  presented  by  the 
motion  to  vacate.  But  that  is  not  this  case.  The  decision  of  this 
motion  can  have  no  effect  upon  the  merits  of  the  action,  because  it 
does  not  involve  any  question  which  is  presented  by  the  issues 
raised  upon  the  pleadings.  The  only  thing  to  be  decided,  therefore, 
is  whether  the  facts  shown  upon  the  motion  warrant  the  granting  of 
the  attachment.     The  Code  gives  to  the  defendant  the  rigiit  to 
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move  to  vacate  the  warrant  upon  new  affidavits  upon  which  both 
parties  are  at  liberty  to  present  all  the  facts  to  enable  the  court  to 
decide  whether  the  grounds  upon  which  the  warrant  is  issued  in 
fact  exist.  The  right  to  move  upon  such  papers  involves  a  cor- 
responding duty  on  the  part  of  the  court  to  decide  the  question  upon 
a  fair  preponderance  of  the  evidence,  as  given  by  the  affidavits. 
This  is  the  rule  where  a  motion  is  made  to  vacate  an  order  of  arrest 
(Levy  V.  Bernhard  [Sup.;  Feb.  term]  37  N.  Y.  Supp.  849),  and  the 
same  reasons  require  that  the  same  rule  should  be  held  to  exist  in 
motions  to  vacate  a  warrant  of  attachment.  It  was  the  duty,  there- 
fore, of  the  court,  to  examine  the  case,  and  see  whether  or  not  the 
defendant's  condition  was  such  that  it  could  be  said  that  he  had 
intended  to  defraud  his  creditors  when  he  left  the  state. 

To  enable  the  plaintiff  to  procure  a  warrant  on  that  ground,  it  is 
not  sufficient  that  he  should  prove  simply  that  he  has  a  cause  of 
action  against  the  defendant,  and  that  the  defendant  has  gone  out 
of  the  state.  He  must  prove  that  the  man  took  his  departure  with 
the  actual  existing  intent  to  defraud  creditors.  Hertz  v.  Stuart, 
3  N.  Y.  Wkly.  Dig.  332.  That  intent  will  not  be  inferred,  as  a  pre- 
sumption, from  the  simple  act  of  departure,  but  requires  that  the 
plaintiff  should  show  other  facts  and  circumstances  by  which  the 
intent  shall  be  established.  The  facts  and  circumstances  connected 
with  the  departure  from  the  state  were  clearly  shown  in  this  case. 
It  was  made  to  appear,  by  an  overwhelming  preponderance  of  evi- 
dence, that,  when  the  defendant  left  the  state,  he  was  in  a  condition 
of  insanity  almost  amounting  to  mania;  and  upon  the  proof  it  was 
left  very  doubtful  whether  he  was  competent  to  devise  any  scheme, 
or  to  have  any  intent  whatever.  Where  the  intent  with  which  an 
act  is  done  is  one  the  existence  of  which  the  law  infers  from  the  doing 
of  the  act,  the  fact  that  the  person  who  does  it  is  a  lunatic  will  not 
relieve  him  from  the  civil  liability  for  the  damage  which  the  act 
causes.  But  where  it  is  necessary  to  prove,  on  the  part  of  the 
lunatic,  an  actual  intent,  the  existence  of  which  is  not  inferred  from 
the  act  itself,  the  fact  of  lunacy  may  be  sufficient  to  disprove  the 
existence  of  the  intent.  Such  is  the  case  where  it  is  sought  to 
charge  the  lunatic  with  exemplary  damages  (Mclntyre  v.  Sholty, 
121  111.  660,  13  N.  E.  239),  or  to  establish  an  intent  with  the  view  to 
punish  him  for  a  crime.  The  same  considerations  apply  here.  It 
is  not  necessary  to  say  that  the  mere  fact  of  insanity  operates,  as  a 
matter  of  law,  to  disprove  the  intent.  It  is  sufficient  if  there  is 
made  to  appear  a  state  of  insanity  so  great  that  the  court  would  have 
a  light  to  infer  that  the  insane  man  did  not  form  the  intent  charged 
against  him;  and,  if  that  did  appear,  it  would  justify  the  court  in 
concluding,  as  a  matter  of  fact,  that  the  plaintiff  had  not  shown  the 
existence  of  the  fraudulent  intent  which  was  required  to  authorize 
the  granting  of  a  w  arrant  of  attachment. 

The  facts  in  this  case  were  certainly  sufficient  to  w^arrant  such  a 
conclusion,  and  for  that  reason  the  order  vacating  the  warrant  must 
be  affirmed,  with  |10  costs  and  disbursements.     All  concur. 
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TODD  V.  EIGHMIB. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  10,  1896.) 

1.  Estoppel— Recitals  in  Mortgage. 

The  heirs  of  a  mortgagee  are  estopped  by  a  recital  in  the  mortgage  that 
the  mortgagee  had  previously  conveyed  the  premises  to  the  mortgagor  to 
deny  the  existence  of  the  deed. 

2.  MoHTGAGE— Recitals  as  Notice  of  Prior  Deed. 

/^he  record  of  a  mortgage  containing  a  recital  of  a  prior  deed  from  mort- 
gagee to  mortgagor  is  not  notice  to  a  subsequent  purchaser  of  the  existence 
of  the  deed  J 
8.  Deed  without  Seals— Rights  op  Grantee. 

Though  a  deed  without  seals  does  not  convey  legal  title  it  confers  on  the 
grantee  as  against  the  grantor  an  equitable  right  to  a  legal  title. 

4,  Same— Record  as  Notice. 

A  deed  without  seals  may  be  recorded,  since  It  affects  title  to  real  estate 
(1  Rev.  St  p.  762,  §  38),  and,  when  recorded,  is  notice  to  all  persons  dealing 
with  the  property  that  the  grantor  has  conveyed  it. 

5.  Same — Considekation. 

A  recital  of  consideration  in  a  deed  Is  prima  facie  proof  of  payment  of  a 
valuable  consideration. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Judson  S.  Todd  against  George  D.  Eighmie.  Prom  a 
judgment  entered  on  a  verdict  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

George  W.  Van  Slyck,  for  appellant 
R.  H.  Underbill,  for  respondent. 

RUMSEY,  J.  On  the  25tb  of  February,  1893,  the  parties  to  this 
action  made  a  contract  by  which  the  defendant  agreed  to  sell  to  the 
plaintiff  certain  premises  in  the  city  of  New  York  for  the  price  of 
$29,000,  to  be  paid  by  the  plaintiff,  and  upon  which,  at  the  time  of 
the  execution  of  the  contract,  the  plaintiff  paid  |1,000.  After  the 
contract  was  made,  the  plaintiff  caused  the  title  to  be  examined  at 
an  expense  to  him  of  |500,  and  thereupon  he  declined  to  complete 
the  contract,  and  take  a  conveyance  of  the  premises,  alleging  as  a 
reason  that  the  defendant  did 'not  have  a  marketable  title  to  the 
property.  He  then  brought  this  action  to  recover  the  amount  of  the 
deposit  and  the  expense  to  which  he  had  been  put  in  the  examina- 
tion of  the  title.  The  action  was  tried  at  the  circuit  and  a  verdict 
was  ordered  for  the  defendant,  upon  which  the  judgment  appealed 
from  was  entered. 

It  is  conceded  by  both  parties  that  Ely  liloore  was  the  owner  In 
fee  of  these  premises  down  to  December,  1S27,  and  the  defendant 
claimed  title  under  Ely  Moore.  He  produced,  however,  no  deed 
from  Ely  Moore  directly,  but  endeavored  to  establish  the  fact  that 
a  deed  had  been  executed  and  delivered  in  the  following  way:  He 
produced  and  put  in  evidence  a  mortgage  from  one  Job  Furman  to 
Ely  Moore,  dated  the  10th  day  of  December,  1827,  and  properly  re- 
corded, mortgaging  the  premises  in  question  to  Moore  to  secure  a 
sum  of  money,  and  containing  the  following  recital  ^5'Being  the 
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same  premises  which  were  conveyed  by  said  Ely  Moore  and  Emaline, 
his  wife,  by  their  indenture  bearing  even  date  herewith,  as  by  ref- 
erence thereto  will  more  fully  appear."  There  was  no  other  proof 
made  of  the  existence  of  a  deed  by  Ely  Moore  to  Funnan.  The  de- 
fendant deduced  his  title  by  a  series  of  mesne  conveyances  from 
Purman.  These  conveyances  were  all  properly  recorded.  In  addi- 
tion to  that,  the  defendant  produced  a  conveyance  from  the  heirs  of 
Ely  Moore  to  one  Motley,  dated  the  1st  day  of  December,  1864,  and 
recorded  in  January,  1865,  reciting  a  consideration  of  f  1,000  paid  to 
the  grantors.  He  also  produced  and  put  in  evidence  a  deed  from 
the  heirs  of  Ely  Moore  to  one  Callaghan,  dated  in  March,  1868,  and 
recorded  on  the  22d  day  of  April,  1868;  and  he  produced  and  put  in 
evidence  a  conveyance  from  Motley  to  Callaghan,  and  conveyances 
from  Callaghan,  through  divers  persons,  to  himself.  This  was  the 
title  upon  which  the  defendant  relied.  It  is  quite  apparent  that,  so 
far  as  the  heirs  at  law  of  Ely  Moore  were  concerned,  these  several 
conveyances  gave  to  the  defendant  a  perfect  title  to  the  premises. 
No  element  of  proof  was  lacking  to  complete  that  title.  Although 
the  deed  from  Ely  Moore  to  Furman  was  not  produced,  yet  the  re- 
cital in  the  Furman  mortgage  that  the  property  had  been  conveyed 
by  Moore  and  wife  to  Furman  is  suflftcient  proof  of  the  deed  which 
Moore  had  made  to  Furman,  and  the  heirs  of  Moore  were  estopped 
to  question  the  existence  of  that  deed.  Carver  v.  Jackson,  4  Pet. 
1,  83;  Dock  Co.  v.  Leavitt,  54  N.  Y.  35.  That  recital  as  against 
Moore  and  all  persons  privy  to  him  operated  as  conclusive  proof 
that  the  deed  mentioned  in  it  had  actually  been  made  and  delivered. 
Torrey  v.  Bank,  9  Paige,  649.  Therefore,  except  for  the  recording 
act,  the  title  of  the  defendant  was  good  as  against  all  persons  mak- 
ing an  adverse  claim  to  this  property  through  Ely  Moore.  The  plain- 
tiff, however,  insists  that  the  outstanding  conveyances  which  he 
claims  are  a  cloud  upon  the  defendant's  title  take  precedence  by  vir- 
tue of  the  terms  of  the  recording  act,  and  for  that  reason  the  de- 
fendant could  not  convey  a  good  title.  At  the  foundation  of  the  op- 
posing title  is  a  deed  made  by  Ely  Moore  through  his  attorney  to  one 
Norton  in  1848,  and  recorded  on  the  2d  day  of  May,  1868.  The 
power  of  attorney  by  virtue  of  which  this  deed  was  made  was  re- 
corded at  the  same  time  with  the  deed.  There  are  some  defects  in 
this  power  of  attorney  which  it  is  not  material  to  notice  here.  Nor- 
ton conveyed  to  Hawkes  by  a  deed  which  was  also  recorded  on  the 
2d  of  May,  1868,  and  Hawkes  mortgaged  the  property  for  a  sub- 
stantial amount,  and  that  mortgage  is  still  outstanding.  The  plain- 
tiff claims  that  the  record  of  the  deeds  from  Furman  by  mesne  con- 
veyances to  the  defendant  was  not  operative  as  against  the  deed 
to  Norton,  because,  as  there  was  no  conveyance  on  record  from 
Moore  to  Furman,  these  deeds  did  not  give  any  notice  that  Furman 
derived  his  title  from  Moore.  The  rule  undoubtedly  is  that  the 
record  of  the  mortgage  from  Furman  to  Moore,  although  it  contained 
a  recital  of  the  deed  from  Moore  to  Furman,  was  no  notice,  under 
the  recording  act,  to  a  subsequent  purchaser,  of  the  existence  of  the 
deed  from  Moore  to  Furman,  which  was  mentioned  in  the  recital. 

V.38N.Y.B.nO.3-20  Digitized  by  GoOglC 
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Wade,  Notice,  §  207;  Losey  v.  Simpson,  11  N.  J.  Eq.  246;  Veazie 
V.  Parker,  23  Me.  170.  If  tliat  were  all  there  was  of  the  title  of  the 
defendant,  it  might  be  that  the  outstanding  title  would  be  the  bet- 
ter one,  because  of  the  provisions  of  the  recording  act,  which  are 
that  every  conveyance  not  recorded  shall  be  void  as  against  any 
subsequent  purchaser  in  good  faith,  and  for  a  valuable  consideration 
of  the  same  estate,  v.liose  conveyance  shall  be  first  duly  recorded.  1 
Rev.  St.  p.  756,  §  1.  The  defendant,  however,  seeks  to  supply  this 
defect  by  a  reference  to  the  deeds  from  the  heirs  of  Ely  Moore,  each 
of  which  was  recorded  before  the  deed  to  Norton.  The  plaintiff  says, 
however,  that  these  deeds  are  neither  of  them  effective.  He  claims 
that  the  deed  of  December,  1864,  is  inoperative  either  to  convey  prop- 
erty or  to  serve  as  notice  to  a  purchaser  whose  deed  was  subsequent- 
ly recorded  because  it  had  no  seals.  In  this  claim  he  is  mistaken. 
Although  that  deed  was  not  effective  to  convey  the  legal  title,  it  was 
nevertheless  good  as  between  the  parties  to  it,  to  vest  in  the  grantee 
an  equitable  right  to  the  property  which  would  entitle  him,  as 
against  the  grantors,  to  have  the  legal  title  conveyed  to  him  by  a 
proper  instrument.  Tarbell  v.  West,  86  N.  Y.  280;  Todd  v.  Insti- 
tution, 118  N.  Y.  346,  23  N.  E.  299;  Grandin  v.  Hernandez,  29  Hun, 
399.  It  was  held  in  that  case  that  such  a  deed  might  lawfully  be 
recorded,  because  it  affected  the  title  to  real  estate  (1  Rev.  St.  p. 
762,  §  38),  and  that,  being  so  recorded,  it  was  notice  to  all  persons 
dealing  with  the  property  that  the  grantors  had  conveyed  the  prop- 
evty.  If  that  be  so,  clearly  Norton's  grantee,  Hawkes,  when  he  took 
his  conveyance,  had  constructive  proof  by  the  record  of  this  deed 
that  the  heirs  of  Ely  Moore  had  conveyed  the  property  away,  and 
therefore  he  could  not  have  been  a  purchaser  in  good  faith«  But, 
if  that  were  not  so,  still  this  deed,  in  conjunction  with  the  deed 
from  the  same  parties  executed  in  March,  1868,  was  clearly  suffi- 
cient to  vest  the  legal  title  in  the  defendant.  While  the  deed  of 
December  1,  1864,  was  not  operative  to  pass  the  legal  title,  yet  it 
was,  as  we  have  seen,  effective,  as  between  the  parties,  to  convey 
to  the  grantees  named  in  it  all  the  equitable  rights  which  were  nec- 
essary to  entitle  them  to  compel  a  conveyance  of  the  naked  legal 
title  from  the  grantors.  As  such  a  conveyance  it  not  only  vested 
the  grantees  with  the  equitable  interest  in  the  property,  but  the 
recital  of  a  consideration  in  it  was  prima  facie  proof  of  the  payment 
by  the  grantee  therein  named  to  the  heirs  of  Ely  Moore  of  a  valuable 
consideration  for  the  premises.  Wood  v.  Chapin,  13  N.  Y.  509;  Jack- 
son V.  McChesney,  7  Cow.  360;  Lacustrine  Fertilizer  Co.  v.  Lake 
Guano  &  Feltilizer  Co.,  82  N.  Y.  476.  When,  therefore,  the  heirs  of 
Ely  Moore  made  the  subsequent  conveyance  in  March,  1868,  by  which 
their  title  vested  in  Callaghan,  who  at  the  same  time  became  the  own- 
er of  the  equitable  interest  transferred  by  their  deed  of  December, 
1864,  they  simply  did  what  the  law  would  have  compelled  them  to 
do;  that  is,  to  transfer  to  the  person  holding  the  equitable  right, 
which  they  had  conveyed,  a  legal  title  which  was  necessary  to  per- 
fect their  conveyance.  When  that  was  done,  Callaghan  became  the 
owner  of  the  perfect  legal  title  by  two  deeds,  one  of  which  passed 
the  title,  and  the  other,  by  its  recitals,  proved  that  U^J^^^^ur- 
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chaser  in  good  faith;  and,  those  deeds  being  thus  recorded,  make  a 
perfect  title  as  against  any  conveyance  from  Ely  Moore  subsequently 
recorded.  The  result  of  all  these  deeds  together  was  that  the  de- 
fendant showed  a  title  from  the  heirs  of  Ely  Moore  to  a  [jurchaser 
in  good  faith,  fully  protected  by  the  recording-  act,  on  the  22d  day 
of  April,  1868.  This  title  was  conveyed  to  the  defendant,  and  he 
then  was  the  owner  of  these  premises,  not  only  by  virtue  of  the 
Furman  title,  which  was  effective  as  against  everybody  except  a 
subsequent  purchaser  whose  deed  was  first  recorded,  but  by  virtue  of 
the  title  from  the  heirs  of  Moore,  which  was  recorded  before  the 
deeds  under  which  Uawkes  claims.  There  was,  therefore,  no  defect 
in  the  .defendant's  title  in  any  aspect  in  which  it  can  be  viewed.  All 
the  facts  upon  which  this  title  depended  appear  by  the  record,  and 
are  necessarily  established  when  the  record  is  put  in  evidence.  For 
that  reason  the  title  was  not  only  a  good  one,  but  it  was  marketable 
(Fleming  v.  Bumham,  100  N.  Y.  1,  2  N.  E.  905),  and  the  judgment 
dismissing  the  complaint  was  proper,  and  should  be  affirmed,  with 
costs.    All  concur. 


(3  App.  DIv.  515.) 

GORHAM  MANUF*G  00.  et  al.  v.  8BALE  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    April  10,  1896.) 

Appeal — Case  Settled— Review. 

In  the  absence  of  an  express  certificate  of  the  trial  Judge  that  the  case 
as  settled  contains  all  the  evidence  upon  which  the  court  acted  in  determin- 
ing a  question  of  fact,  such  determination  cannot  be  reviewed  on  appeal. 
The  aliidavit  of  appellants'  attorney  annexed  to  the  case  that  it  contains 
aU  the  evidence  cannot  take  tlie  place  of  the  Judge's  certificate. 

Appeal  from  special  term,  New  York  county.    . 

Action  by  the  Gorham  Manufacturing  Company  and  another 
against  Charles  Seale,  as  assignor,  and  Edward  B.  La  Fetra,  as 
assignee,  to  set  aside  an  assignment  for  the  benefit  of  creditors. 
Judgment  dismissing  the  complaint,  and  plaintiffs  appeal.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

George  Carlton  Comstock,  for  appellants. 
John  C.  Robinson,  for  respondents. 

INGRAHAM,  J.  The  action  is  brought  to  set  aside  an  assign- 
ment for  the  benefit  of  creditors  as  fraudulent,  and  made  with  the 
intent  to  hinder,  delay,  and  defraud  creditors.  The  assignor  was  in 
business  as  a  retail  jeweler  in  New  York,  and  the  foundation  of  the 
plaintiff's  claim  seems  to  be  the  disappearance  of  159  articles  of 
jewelry,  valued  at  $18,280,  which,  according  to  the  assignor's  books, 
should  have  been  in  his  possession  at  the  time  of  his  failure,  but  of 
which  there  were  received  by  the  assignee  fJl  pieces,  inventoried  at 
the  nominal  value  of  |1,178.75.  This  discrepancy  is  claimed  to  have 
been  shown  from  an  examination  of  the  books  only.  There  was 
testimony  as  to  the  estimates  of  the  condition  of  the  assignoria  stock. 
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of  persons  visiting  his  store  during  a  period  of  three  or  four  months 
prior  to  his  assignment;  but  the  extent  of  this  stock  in  his  store  was 
explained  by  the  fact  tliat  he  had  on  hand  for  sale  a  large  amount 
of  goods  that  did  not  belong  to  him,  and  which  were  returned  to  the 
owners  prior  to  the  assignment.  The  books  were  introduced  in 
evidence,  and  two  witnesses  were  examined  for  the  plaintiffs,  who 
testified  to  an  examination  of  the  books  and  their  contents.  The 
trial  justice  found  as  a  fact  that  the  assignment  was  not  made  with 
the  intent  to  hinder,  delay,  and  defraud  creditors,  and  the  only  ques- 
tion that  is  presented  is  as  to  the  correctness  of  that  finding  of  fact. 

There  is  no  statement  in  the  record  that  the  case  as  settled  con- 
tains all  the  evidence  before  the  court  upon  the  trial.  There  is 
annexed  to  the  case  an  affidavit  of  the  plaintiffs'  attorney  that  "the 
foregoing  is  all  the  evidence  taken  at  the  trial  of  the  action  in 
question."  The  opinion  of  the  court  states  that  there  was  an  analy- 
sis of  the  books,  which  are  not  before  us,  submitted  by  the  defend- 
ants, which  explained  the  apparent  discrepancy  between  the  prop- 
erty received  by  the  assignee  and  that  which  it  is  claimed  by  the 
plaintiffs  the  books  showed  should  have  been  received  by  the  as- 
signee, but  which  he  did  not  receive.  It  is  clear  that,  the  books  not 
being  before  us,  and  this  analysis  not  being  before  us,  it  is  impossible 
for  us  to  review  the  finding  of  the  judge  upon  this  question  of  fact. 
The  affidavit  of  the  plaintiifs'  attorney  annexed  to  the  case  settled 
by  the  judge,  that  the  case  contains  all  of  the  evidence  taken  upon 
the  trial,  cannot  take  the  place  of  a  statement  by  the  court  which 
is  made  a  part  of  the  case;  and  we  wish  to  emphasize  the  rule  that, 
in  the  absence  of  an  express  certificate  of  the  trial  court  that  the 
case  as  settled  contains  all  the  evidence  upon  which  the  court  acted 
in  determining  a  question  of  fact,  such  determination  cannot  be 
reviewed  on  appeal.  It  is  for  the  court  to  say  what  evidence  was 
before  it  in  determining  the  question  submitted;  and  it  is  upon  that 
evidence  only  that  we  can  review  the  determination  of  the  facts. 
The  appellant,  who  brings  the  question  before  us,  and  asks  us  to 
review  the  findings  of  fact,  prepares  the  case,  and  it  is  in  his  power 
to  insert  in  it  all  the  evidence  bearing  upon  the  question  of  fact  the 
determination  of  which  he  seeks  to  review;  and  he  cannot  complain 
that  the  court  refuses  to  review  the  facts  if  his  case,  as  prepared  by 
him  and  settled  by  the  judge,  does  not  contain  all  of  the  evidence 
bearing  upon  the  question  of  fact. 

A  point  is  also  made  by  the  api)ellants  that  the  trial  judge  erred 
in  going  outside  the  record  in  deciding  the  case.  There  is  not,  how- 
ever, the  slightest  evidence  presented  by  the  record  that  the  judge 
considered  any  fact  not  in  evidence  before  him.  The  record  shows 
that  the  books  were  in  evidence  before  him.  In  his  opinion,  he 
states  that  the  counsel  for  the  defendants  analyzed  these  books;  but 
a  consideration  of  an  analysis  of  evidence  before  the  court  is  not 
"going  outside  of  the  record." 

The  sole  foundation  for  the  plaintiffs'  attack  upon  this  assign- 
ment is  this  alleged  discrepancy  between  the  stock  of  goods  that 
should  have  been  on  hand  ax^cording  to  the  assignor's  books  and 
what  the  assignee  received  under  the  assignment;   and.  from  jthat 
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the  court  is  asked  to  draw  an  inference  of  an  intent  on  the  part  of 
the  assignor  to  reserve  for  his  own  use  these  articles  which,  accord- 
ing to  his  books,  he  should  have  had  on  hand,  but  which  he  did  not 
deliver  to  the  assignee.  To  meet  that,  the  assignor  was  called,  and 
Bwore  positively  that  all  of  the  property  that  he  had  in  his  possession 
at  the  time  of  the  assignment  was  delivered  to  the  assignee;  and 
various  explanations  were  given  as  to  thip  discrepancy  appearing 
on  the  books.  That  question  was  purely  a  question  of  fact  for  the 
court,  depending  entirely  upon  the  correctness  of  the  books,  or  the 
analysis  of  the  books  made  by  the  plaintiffs'  witnesses;  and,  in  the 
face  of  the  evidence  of  the  assignor,  it  was  for  the  trial  court  to  say 
whether  the  inference  to  be  drawn  from  the  books  was  sufficiently 
strong  to  overcome  the  direct  oath  of  the  assignor,  and  thus  prove 
fraud.  Even  if  we  should  assume  to  pass  upon  this  question  of  fact 
from  this  record,  we  do  not  think  that  we  would  be  justified  in 
reversing  the  determination  of  the  court  below  on  this  question. 
There  is  not  a  particle  of  evidence,  except  this  discrepancy  before 
noted,  that  tends  to  show  in  any  way  that  the  assignor  retained  in 
his  possession  or  under  his  control  any  property  which  should  have 
been  delivered  to  the  assignees  after  the  assignment;  and  where 
there  is  a  mere  inference  to  be  drawn  from  books,  on  one  side, 
which  is  contradicted  by  the  positive  oath  of  the  assignor,  on  the 
other,  a  question  is  clearly  presented  for  the  determination  of  the 
trial  court.  We,  however,  affirm  this  judgment  upon  the  distinct 
ground  that  the  record  as  made  up  does  not  present  to  us  the  evi- 
dence before  the  trial  judge. 

The  judgment  appealed  from  is  therefore  affirmed,  with  costs. 
All  concur. 


<16  Misc.  Rep.  314.) 

^  ^  WKIXS  V.  CITY  OF  BROOKLYN. 

(Supreme  Court,  Trial  Term,  Kings  County.    March,  1896.) 

Municipal  Cobporations— Obstruction  in  Street  —  Nbgliqencb  —  Question 
FOB  Jury. 

Id  an  action  against  a  city  for  personal  Injuries,  It  appeared  that  a  show 
case  was  standing  on  the  sidewalk,  close  to  the  curb,  securely  fastened  to  a 
post,  so  that  it  could  not  fall;  that  it  was  not  dangerous;  that  a  cartmau 
in  the  evening  backed  against  the  case,  breaking  it  from  its  fastenings; 
that  it  was  set  up  again  by  him  or  its  owner,  without  being  fastened;  that 
the  next  day  the  wind  blew  it  over  on  plaintiff;  and  that  defendant  did  not 
give  a  permit  to  the  owner  to  keep  the  show  case  at  such  place.  Ueld,  that 
whether  defendant  was  negligent  in  allowing  the  case  to  stand  when  se- 
curely fastened  was  a  question  for  the  Jury. 

Action  by  Jane  Wells  against  the  city  of  Brooklyn  for  personal 
injuries  cansed  by  defendant's  negligence,  in  which  there  was  a  ver- 
dict for  defendant.    Plaintiff  moves  for  new  trial.    Motion  denied* 

A.  H.  Darby,  for  plaintiff. 
W.  G.  Cooke,  for  defendant. 

GAYNOR,  J.  I  think  it  better  that  the  verdict  stand,  and  be 
reviewed  by  the  appellate  division.    It  was  the  duty  of  the^ity  toj 
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keep  the  streets  clear  of  encroachments  and  incumbrances  (Brook- 
lyn Charter,  tit.  15);  and  this  action  is  maintainable  only  for  a 
breach  of  such  duty.  It  follows  that  the  defendant  may  not  be  held 
liable  unless  such  breach  of  duty  caused  the  injury  to  the  plaintiff. 
Did  it?  The  show  case  was  standing  upon  the  sidewalk  close  to  the 
curb,  securely  fastened  to  a  post,  so  that  it  could  not,  fall  over.  It 
was  not  at  all  dangerous  as  it  was.  But  a  cartman,  delivering  goods 
next  door,  backed  up  against  it  in  the  evening,  and  knocked  it  over, 
breaking  it  from  its  fastenings.  It  was  set  up  again  by  him  or 
its  owner  without  being  fastened,  and  the  next  day  the  wind  blew 
it  over  upon  the  plaintiff.  The  time  which  had  elapsed  was  insuffi- 
cient to  impute  notice  of  its  dangerous  condition  to  the  city.  Can 
the  accident  be  said  to  have  been  caused  by  the  neglect  of  the  city, 
when  it  could  not  have  happened  excepting  for  the  show  case  hav- 
ing been  broken  down  by  the  cart?  It  seems  to  me  not,  unless  the 
existence  of  the  show  case,  securely  fastened  as  it  was,  would,  in 
the  exercise  of  reasonable  attention  and  prudence  by  the  city's  offi- 
cials, have  been  considered  dangerous,  in  that  such  a  mishap  as 
befell  it  with  the  cart  was  to  be  anticipated.  If  that  was  the  case, 
then  the  neglect  of  the  city  was  the  cause  of  the  accident;  other- 
wise, not.  The  proposition  involves  a  question  of  fact,  which  was 
submitted  to  the  jury.  The  city  did  not  give  a  permit  to  the  owner 
to  place  or  maintain  the  show  case,  and  is  therefore  not  liable  for  it 
as  a  nuisance  of  its  creation  (as  in  the  Cohen  Case,  113  N.  Y.  532,  21 
N.  E.  700),  any  more  than  it  would  be  for  any  obstruction  placed  or 
kept  in  the  street  without  its  participation.  Its  liability  is  for  breach 
of  its  duty  to  remove  an  obstruction,  and  it  may  not  be  held  liable 
unless  such  breach  of  duty  caused  the  injury.  "The  basis  of  the 
claim  which  the  injured  individual  has  against  a  city  for  damages 
which  were  occasioned  by  a  defect  or  obstruction  in  a  public  street 
is,  in  every  instance,  the  negligence  of  the  corporation,  acting 
through  its  officers."  Tied.  Mun.  Corp.  §  350.  The  learned  author 
uses  this  language  in  marking  the  distinction  between  the  liabilities 
of  a  city  for  neglect  of  duty  in  respect  of  the  streets,  and  for  a  nui- 
sance created  or  maintained  therein  by  it,  or  under  a  permit  or 
license  from  it.  Negligence  in  failing  to  remove  an  encroachment 
upon  a  street  may  only  be  predicated  upon  an  encroachment  essen- 
tially dangerous,  or  likely  to  become  dangerous.  Hume  v.  Mayor, 
74  N.  Y.  264;  Rehberg  v.  Mayor,  91  N.  Y.  137.  In  other  words,  the 
duty  is  to  use  reasonable  diligence  to  keep  the  streets  safe  for  travel, 
and,  if  that  diligence  be  exercised,  there  can  be  no  liability.  The 
question  of  fact  in  the  present  case  was  whether,  in  the  use  of  rea- 
sonable official  care  and  foresight,  this  show  case  would  have  been 
seen  to  be  dangerous,  in  that  it  was  likely  to  be  knocked  from  its 
fastenings,  as  it  was;  and  this  the  jury  answered  in  the  negative. 
The  motion  for  a  new  trial  is  denied. 
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OPPENHEIMER  et  al.  v.  HIRSCH. 


(Supreme  Court,  Appellate  Division,  First  Department.    May  15,  1896.) 


1.  Temporary  Injunction— Application  for  Continuance. 

A  preliminary  Injunction,  granted  ex  parte,  will  not  be  continued  where 
defendant  denies  all  tbe  facts  alleged  by  plaintiff  as  ground  for  equitable 
.  relief,  and  there  Is  nothing  to  corroborate  plalntiff*B  allegations. 

2.  Contuacts— Unseasonable  Stipulation. 

A  stipulation  in  a  contract  of  employment  that  the  employ^  would  not 
within  three  years  after  leaving  the  employer*s  services,  engage  in  a  sim- 
ilar business  in  any  of  16  specified  states,  is  unreasonable  unless  the  act 
of  the  employ^  in  engaging  in  such  business  in  any  of  the  states  specified 
would  actually  prejudice  the  employer. 


Appeal  from  special  term,  New  York  county. 

Action  by  Sigmund  Oppenheimer  and  others  against  Max  Hirsck 
for  an  injunction.  Prom  an  order  continuing  a  temporary  injunc- 
tion, defendant  appeals.     Reversed. 

Argued  before  BARRETT,  RUMSEY,  WILLIAMS,  PATTERSON, 
and  INGRAHAM,  JJ. 

H.  p.  Hotchkiss,  for  appellant. 
F.  Jellenik,  for  respondents. 


PATTERSON,  J.  Enough  appeared  in  the  papers  presented  to 
the  judge  on  the  ex  parte  application  for  a  preliminary  injunction  in 
this  action  to  justify  his  granting  it.  It  was  shown  by  a  sworn  com- 
plaint and  a  supplementary  aflBdavit  of  one  of  the  plaintiffs  that  the 
defendant  had  violated  the  tenns  of  an  agreement  made  by  him 
with  the  plaintiffs;  that  such  violation  consisted  in  his  entering 
into  the  employment  of  a  business  rival  of  theirs,  and  in  his  betray- 
ing, or  profiting  by  the  wrongful  use  of,  their  trade  secrets,  a  knowl- 
edge of  which  he  had  acquired  while  in  the  ser\'ice  of  the  plaintiffs; 
and  that  by  inducing  those  who  had  been  the  plaintiffs'  customers 
to  leave  them  and  deal  with  him  he  was  causing  irreparable  injury 
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to  them,  for  which  no  adequate  remedy  at  law  could  be  had.  The 
plaintiffs'  claim  to  relief  was  founded  upon  the  written  agreement 
under  w^hich  the  defendant  went  into  their  employment  for  a  com- 
pensation of  ^20  a  week  and  2  per  cent,  commission  on  sales  to  be 
made  of  articles  in  which  they  dealt,  consisting  of  sausage  casings 
and  butchers'  supplies  and  butchers'  tools.  At  the  time  he  entered 
into  their  service  the  plaintiffs  presented  to  him  for  signature  the 
written  instrument  referred  to,  in  and  by  which,  in  consideration  of 
his  employment,  he  stipulated,  among  other  things,  that  after  leav- 
ing them  he  would  not  engage,  either  for  himself  or  as  the  employ^ 
of  any  other  person,  in  a  similar  business,  for  a  period  of  three  years, 
in  16  named  states  and  territories  of  the  United  8tates  or  in  the 
dominion  of  Canada.  When  the  motion  for  the  continuance  of  the 
temporary  injunction  came  on  to  be  heard,  an  entirely  different  com- 
plexion was  put  upon  the  case.  The  defendant's  verified  answer 
was  before  the  court,  and  also  an  affidavit  made  by  him,  in  which  -is 
set  forth  in  detail  the  circumstances  leading  up  to  the  execution  of 
the  written  agreement  referred  to,  the  situation  of  the  parties  at  the 
time  that  agreement  was  made,  what  was  done  by  the  defendant  in 
the  course  of  his  employment  under  it,  and  what  his  condition  and 
situation  were  in  carrying  on  the  business  in  which  he  was  engaged 
when  the  injunction  was  issued.  The  answer  denies,  in  substance, 
all  the  material  averments  in  the  complaint  except  the  execution* 
and  delivery  by  the  defendant  of  the  agreement  which  is  made  the 
substantial  basis  of  the  suit.  It  positively  denies  that  there  were 
any  trade  secrets  of  any  kind  connected  with  the  plaintiffs'  busi- 
ness. It  also  denies  that  the  defendant  entered  into  the  employment 
of  any  person,  a  rival  of  the  plaintiffs  or  otherwise,  but  avers  that 
he  merely  carried  on  a  small  business  in  selling  articles  similar  to 
those  manufactured  or  sold  by  the  plaintiffs;  that  he  had  no  other 
means  of  livelihood  or  support  for  himself  and  his  family  than  by 
conducting  the  inconsiderable  and  petty  commission  business  in 
which  he  was  then  engaged;  that  he  had  attempted  to  find  other 
occupation,  but  was  unable  to  do  so;  that  his  employment  by  the 
plaintiffs  was  merely  to  act  as  salesman  in  the  state  of  Tennsylvania, 
exclusive  of  the  city  of  Philadelphia,  and  he  was  never  engaged  in 
selling  for  the  plaintiffs  in  either  of  the  16  states  and  territories 
from  which  the  terms  of  the  contract  would  now  exclude  him;  that 
at  the  time  he  made  the  agreement  with  the  plaintiffs  and  signed 
the  stipulation  not  to  engage,  after  leaving  their  senice,  in  a  similar 
business  in  any  of  the  large  number  of  states  and  territories  named 
in  the  agreement,  he  was  told  that  such  an  agreement  was  exacted 
from  every  employed  of  the  plaintiffs,  and  that  he  signed  the  paper  in 
•consequence  of  that  statement  (which  proved  to  have  been  a  false 
one)  being  made,  and  he  denies  that  any  injury  arises  to  the  plaintiffs 
by  reason  of  any  of  his  acts  complained  of;  that  there  are  a  great 
many  other  finus  and  persons  in  the  United  States  pursuing  a  similar 
businefc?s,  and  in  comi>etition  with  the  plaintiffs;   and  that,  if  any 
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damages  accrne  to  the  plaintiffs  by  reason  of  his  selling  articles  of 
the  character  similar  to  those  in  which  the  plaintiffs  deal,  such  dam- 
ages are  readily  ascertainable  at  law.  The  learned  judge  at  special 
term  continued  the  temporary  injunction  until  final  hearing  of  the 
case,  and  from  his  order  this  appeal  is  taken. 

It  is  quite  unnecessary,  in  disposing  of  this  appeal,  to  consider  the 
general  subject  of  the  enforceability  of  contracts  of  this  character 
in  a  court  of  equity.  The  case  is  presented  only  of  a  person  who, 
being  hired  as  a  salesman  to  make  sales  of  wares  and  merchandise 
of  his  employer,  enters  into  an  agreement  that,  after  leaving  that 
service,  he  will  not  engage  in  a  similar  business  for  a  period  of  three 
years.  It  is  scarcely  necessary  to  say  that  such  a  stipulation,  stand- 
ing alone,  would  not  be  given  enforcement  in  a  court  of  equity,  for 
the  simple  relation  would  exist  of  a  servant  performing  his  service 
and  receiving  his  wages  binding  himself  by  a  rigid  obligation  to 
refrain  from  a  particular  kind  of  work  upon  a  merely  arbitrary 
agreement,  disqualifying  himself  from  earning  a  livelihood  in  the 
business  to  which  he  was  accustomed,  after  doing  his  work  and 
thereby  earning  his  wages,  and  there  being  no  further  consideration 
for  his  promise.  But  the  plaintiffs  here  have  sought  to  anticipate 
and  avoid  the  effect  of  that  view  of  the  case  by  setting  forth  that 
as  an  employ^  entering  their  service  the  defendant  became  possessed 
of  trade  secrets  peculiar  to  their  special  business,  the  knowledge  of 
which  would  enable  him,  if  used  against  them,  to  work  serious  injury 
to  their  interests,  and  that  the  defendant  was  so  doing.  That  a 
court  of  equity  ought  to  interfere,  and  compel  the  observance  by  an 
employ^  of  a  stipulation  not  to  engage  in  the  same  business  under 
such  circumstaAces,  may  be  true.  In  the  well-known  case  of  Rou- 
sillon  V.  Rousillon,  14  Ch.  Div.  351,  a  contract  was  held  valid  by 
which  the  defendant  stipulated  not  to  engage  with  any  other  dealer 
in  champagne  for  a  period  of  two  years,  and  not  to  carry  on  the  busi- 
ness of  selling  champagne  for  ten  years  in  certain  places,  in  con- 
sideration of  his  having  been  instructed  by  the  plaintiffs  in  the 
secrets  of  and  educated  in  that  business,  he  having  acquired  his 
knowledge  as  one  of  their  employes.  That  case  illustrates  the 
general  principle  affecting  contracts  in  restraint  of  trade  as  between 
employer  and  employ^,  which  present  a  very  different  aspect  of  the 
question  from  that  arising  upon  contracts  of  sale  where  the  covenant 
of  the  seller  to  refrain  from  engaging  in  the  same  kind  of  business  as 
that  which  he  has  sold  is  one  enforced  when  it  is  co-extensive  with 
and  necessajy  to  the  protection  of  the  buyer  in  that  which  he  has 
purchased,  and  one  which  is  reasonable  and  proper  under  all  the  . 
special  circumstances  of  a  given  case.  But  here,  and  upon  the 
papers  as  they  are  now  before  us,  the  fundamental  equity  upon  which 
the  plaintiffs  rest  their  claim  is  absolutely  denied,  and  there  is  noth- 
ing to  corroborate  the  allegation  of  the  plaintiffs  that  there  were 
any  trade  secrets  connected  with  their  business,  or  that  came  to  the 
knowledge  of  the  defendant  while  he  was  employed  by  them;  nor  is 
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there  proof  of  one  single  fact  adduced  to  bear  out  the  general  state- 
ment that  the  defendant  has  diverted  any  of  the  plaintiffs'  trade,  or 
taken  away  from  them  any  of  their  customers.  The  question  now 
before  the  court  relates  merely  to  the  maintenance  of  this  injunction 
under  the  special  facts  of  the  case,  in  respect  of  which  we  must  find, 
in  view  of  the  defendant's  sworn  denials,  that  there  is  not  sufficient 
to  authorize  the  continuance  of  the  restraint  put  upon  him  by  the 
order  appealed  from;  there  being  no  evidence  presented  except  that 
coming  from  one  of  the  plaintiffs,  and  which  is  contradicted  by  the 
defendant.  As  there  are  no  circumstances  of  corroboration  to  aid 
the  plaintiffs'  case,  it  stands,  in  effect,  simply  upon  allegations  made 
on  one  side  and  denied  on  the  other.  The  only  thing  undisputed 
before  the  court  is  that  the  defendant  made  an  agreement  by  which 
he  contracted  not  to  engage  in  a  particular  line  of  business  in  16 
states  and  territories  and  the  dominion  of  Canada  for  three  years 
after  he  should  leave  the  plaintiffs'  employment,  which,  according  to 
the  terms  of  that  agreement,  would  have  enabled  the  plaintiffs  to 
discharge  him  within  a  week  after- he  entered  their  service,  and 
would  have  tied  his  hands  for  a  period  of  three  years  afterwards. 
Such  a  stipulation  is  unreasonable,  and  should  not  be  enforced, 
under  the  situation  of  the  parties  to  this  action,  by  injunction;  and, 
the  plaintiffs  having  failed  to  show  that  there  was  any  reason  for 
coupling  such  a  condition  with  a  simple  employment  of  the  defend- 
ant to  sell  their  wares  in  a  part  of  one  state  of  the  Union,  or  that 
they  have  in  reality  suffered  any  loss  by  reason  of  the  acts  of  the 
defendant,  or  that  they  are  in  any  way  actually  prejudiced  by  such 
acts,  or  that  he  is  using  any  knowledge  acquired  from  them  in  an 
illegitimate  way,  or  that  the  enforcement  of  the  stipulation  of  the 
agreement  pending  suit  is  necessary  to  their  protection,  we  must 
hold  that  the  injunction  should  not  have  been  continued. 

The  order  continuing  the  injunction  pending  suit  must  be  reversed, 
with  costs  of  the  appeal,  and  the  temporary  injunction  dissolved, 
with  |10  costs. 

All  concur. 


(3  App.  Dlv.  347.) 

CARMODT  V.  CITY  OF  MOUNT  VERNON.    • 
(Supreme  Court,  AppeUate  Diviflion,  Second  Department    April  7,  1S96.) 

Municipal  Corporations— Civil  Service  Regulations— Construction. 

An  inspector  of  street  paving  is  not  included  in  the  civil  service  regula- 
tion of  the  city  of  Mount  Vernon,  requiring  examinations,  before  appoint- 
ment, of  "all  persons  employed  in  or  appointed  in  the  public  service  and 
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not  specially  included*'  in  certain  schedules,  '*viz.:  Police  department, 
chief,  assistant  chief,  patrolmen,  station-house  keeper,  sanitary  inspector,'^ 
as  the  clause  following  the  videlicet  limits  the  words  "all  persons"  to  the 
kinds  particularized. 

Appeal  from  Westchester  county  court. 

Action  by  John  J.  Carmody  against  the  city  of  Mount  Vernon. 
From  a  judgment  for  plaintiff,  entered  on  a  decision  of  the  county 
judge  after  a  trial  without  a  jury,  defendant  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  OULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

DaTid  Swits,  for  appellant, 
Milo  J.  White,  for  respondent. 

BARTLETT,  J.  The  plaintiff  recovered  judgment  for  37  days^ 
services  in  November  and  December,  1894,  as  an  inspector  on  the 
work  of  grading  and  macadamizing  Sixth  avenue  in  the  city  of 
Mount  Vernon.  The  sole  ground  of  objection  to  this  judgment  is 
that  the  plaintiff  was  thus  employed  without  having  passed  a  civil 
service  examination. 

The  civil  service  regulations  prescribed  by  the  mayor  of  Mount 
Vernon,  which  were  in  force  at  the  time  of  the  plaintiff's  employ- 
ment, classified  the  officers  and  employes  of  the  city  under  several 
schedules.  The  only  one  which  could  be  construed  to  include  the 
position  occupied  by  the  plaintiff  was  Schedule  B.  Examinations 
were  essential  to  valid  appointments  to  places  embraced  in  that 
schedule.  It  included  **all  clerks,  copyists,  recorders,  stenographers^ 
bookkeepers,  and  others  rendering  clerical  services,  and  not  in- 
cluded in  Schedule  A,  and  all  policemen,  firemen,  messengers,  or- 
derlies, court  attendants,  guards  and  keepers  in  jails  and  prisons^ 
and  ail  x^ersons  emiHoyed  or  appointed  in  the  public  service,  and  not 
specially  included  in  Schedules  A,  O,  and  D,  viz.:  Police  depart- 
ment, chiefs  assistant  chief,  patrolmen,  station-house  keeper,  sani- 
tary inspector.''  The  county  judge  held  that  the  words,  "all  persons 
employed  or  appointed  in  the  public  service  and  not  specially  in- 
cluded in  Schedules  A,  C,  and  D,"  would  extend  to  the  plaintiff's  posi- 
tion were  it  not  for  the  succeeding  clause,  following  the  videlicet. 
That  clause,  in  his  opinion,  operated  as  a  limitation  upon  the  pre- 
ceding phrase  "all  persons,"  so  that  these  general  words  were  re- 
stricted in  their  application,  and  included  only  the  specified  classes 
of  appointments  or  employments  in  the  police  and  sanitary  service 
of  the  city.  According  to  this  construction,  the  position  of  an  in- 
spector of  grading  and  macadamizing  was  not  covered  at  all  by  the 
civil  service  regulations  of  Mount  Vernon  at  the  time  the  plaintiff's 
services  were  rendered,  or  it  belonged  to  a  class  outside  the  reg- 
ulations, for  which  no  examination  was  then  required. 

I  think  the  views  of  the  learned  trial  court  in  this  respect  were 
correct.  It  was  proper  to  construe  the  civil  service  regulations  of 
Mount  Vernon,  just  as  it  would  be  to  construe  a  statute,  in  the 
light  of  the  rule  that  general  words  will  be  restrained  to  things  of 
the  same  kind  as  those  particularized  in  a  subsequent  clause^    See  j 
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Smith  V.  People,  47  N.  Y.  on  page  337;  Sedg.  St.  Const.  (Pom.  Notes) 
360.  The  mention  of  the  police  department,  police  oflQcers,  and  sani- 
tary inspectors  in  the  last  clause  of  Schedule  B  was  needless  and 
meaningless  unless  the  intention  was  to  qualify  the  general  language 
which  preceded  it. 

We  are  not  called  upon  in  this  case  to  consider  or  determine  the 
effect  of  the  new  constitution  (article  5,  §  9)  upon  regulations  es- 
tablished by  municipal  authorities  under  the  civil  service  law  (chap- 
ter 354,  Laws  1883,  as  amended  by  chapter  681,  Laws  1894).  The 
plaintiff  was  employed,  and  all  his  work  was  done  in  1894,  before  the 
new  constitution  went  into  operation. 

The  judgment  should  be  affirmed,  wnth  costs.    All  concur. 


(3  App.  Dlv.  329.) 

LEWIS  V.  THOMPSON. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  7,  1896.) 

TBK8PAS9— Cutting  Timbbr— Trbble  Damages. 

Under  Code  Civ.  Proc.  §  1667,  providing  tliat  if  any  person  cuts  down  or 
carries  off  any  wood,  trees,  etc.,  on  the  land  of  another  without  the  owner's 
leave,  an  action  may  be  maintained  by  the  owner  for  treble  the  amount 
of  damages,  such  right  of  action  is  conferred  on  the  owner  only,  and  not  on 
a  lessee  for  a  term  of  years. 

Appeal  from  Westchester  county  court 

Action  for  trespass  in  cutting  down  trees  brought  by  Z.  Edwards 
Lewis  against  George  K.  Thompson.  There  was  judgment  for  plain- 
tiff, and  defendant  appealed.    Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Henry  G.  K.  Heath,  for  appellant. 

C.  H.  &  J.  A.  Young  &  Terry,  for  respondent. 

BARTLETT,  J.  This  suit  differs  in  some  respects  from  the  or- 
dinary action  of  trespass  for  the  disturbance  of  possessory  righta 
The  complaint  not  only  states  facts  sufficient  to  constitute  a  cause 
of  action  in  such  a  suit,  but  the  prayer  for  treble  damages  indicates 
that  the  purpose  of  the  plaintiff  was  to  enforce  the  statutory  remedy 
given  by  section  1667  of  the  Code  of  Civil  Procedure  where  the  tres- 
pass consists  in  cutting  down  trees,  and  the  stipulation  in  the  record 
to  the  effect  that  the  action  was  brought  under  that  section  leaves 
no  doubt  on  the  subject.  It  does  not  seem  to  me,  however,  that  the 
plaintiff  has  established  such  an  ownership  in  the  land  upon  which 
the  trees  are  alleged  to  have  been  cut  as  to  entitle  him  to  the  remedy 
provided  for  by  that  section.  The  plaintiff  was  merely  a  lessee  for 
years  of  the  premises  upon  which  the  trees  stood.  The  Code  of 
Civil  Procedure  confers  the  right  to  maintain  an  action  for  the  re- 
covery of  treble  damages,  in  such  cases,  only  upon  the  owner  of  the 
land.  I  do  not  think  a  lessee  for  years  is  to  be  deemed  an  owner, 
within  the  meaning  of  the  statute. 

The  provision  of  the  Code  is  as  follows: 
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"If  any  person  cuts  down  or  carries  off  any  wood,  underwood,  tree,  or  timber, 
or  girdles  or  otherwise  despoils  a  tree  on  the  land  of  another,  without  the 
owner's  leave;  or  on  the  common,  or  other  land,  of  a  city,  village,  or  town, 
without  having  right  or  privilege  in  those  lands,  or  license  from  the  proper  of- 
ficer; an  action  may  be  maintained  against  him,  by  the  owner,  or  the  city, 
TiUage,  or  town,  as  the  case  may  be.*' 

This  provision  was  derived  from  a  similar  one  in  the  Revised  Stat- 
utes, in  these  words: 

"Every  person  who  shall  cut  down  or  carry  off  any  wood,  underwood,  trees, 
or  timber,  or  shall  girdle  or  otherwise  despoil  any  trees  on  the  land  of  any 
other  person,  without  the  leave  of  the  owner  thereof,  or  on  the  land  or  com- 
mons of  any  city  or  town,  without  having  any  right  or  privilege  in  such  com- 
mons, and  without  license  from  the  corporation  or  proper  officers  of  such  city 
or  town,  shall  forfeit  and  pay  to  the  owner  of  such  land,  or  to  such  city  or  town, 
treble  the  amount  of  damages  which  shall  be  assessed  therefor  in  an  action 
of  trespass,  by  a  juiy,  or  by  a  Justice  of  the  peace  in  cases  provided  by  law." 
2  Rev.  St.  (2d  Ed.)  201,  2C2. 

The  provision  just  quoted  from  the  Revised  Statutes  was  itself 
based  on  an  earlier  enactment,  to  be  found  in  the  Revised  Laws, 
which  provided,  in  substance,  among  other  things,  that  if  any  per- 
son should  cut  any  wood,  underwood,  trees,  or  timber  on  the  land 
of  another,  or  carry  off  the  same,  "without  leave  or  permission  of 
the  owner  or  owners  thereof,"  such  person  should  pay  "to  the  owner 
or  owners  of  such  land  treble  the  value  of  the  wood,  underwood, 
trees,  or  timber  cut  or  carried  off  as  aforesaid,  to  be  recovered,  with 
costs,  in  an  action  of  trespass,  before  any  court  having  cognizance 
of  the  same,  by  the  owner  or  owners  of  the  land  on  which  such  tres- 
pass shall  have  been  committed."    1  Rev.  Laws,  pp.  525,  52G. 

It  will  be  observed  that  under  the  Revised  Laws  the  recovery 
provided  for  was  merely  three  times  the  value  of  the  wood  cut  or 
carried  away.  The  Revised  Statutes  enlarged  the  measure  of  possi- 
ble recovery  to  three  times  the  damage  done  by  the  trespass.  See 
Revisers'  Notes,  Appendix  to  3  Rev.  St.  (2d  Ed.)  716;  Van  Deusen 
v.  Yoimg,  29  N.  Y.,  on  page  25.  This  may  be,  and  ordinarily  would 
be,  very  much  more  than  simply  the  value  of  the  wood.  Thus,  in 
Argotsinger  v.  Vines,  82  N.  Y.  308,  where  the  trespasser  had  cut 
timber  from  22  acres  of  woodland  on  a  farm,  it  was  held  that  the 
measure  of  damages  was  the  difference  in  the  value  of  the  farm  with 
the  timber  on  it  and  after  the  timber  had  been  cut. 

In  all  this  legislation  relative  to  the  recovery  of  treble  damages 
for  trespasses  of  this  character,  the  remedy  has  been  given  to  the 
owner  or  owners  of  the  land  upon  which  the  trespass  was  commit- 
ted. That  the  owner  or  owners  of  the  freehold  must  be  meant  seems 
to  me  to  be  shown  by  the  restriction  of  the  damages  in  the  early  stat- 
ute to  three  times  the  value  of  the  wood  cut.  A  tenant  or  lessee  for 
years  would  have  no  property  or  interest  in  such  wood.  It  would 
belong  to  the  owner  of  the  inheritance,  and  he  alone  could  recover 
its  value  at  common  law.  The  right  to  recover  three  times  its  value 
was  given  to  him;  and  I  think  the  term  "owner"  or  "owners,"  hav- 
ing been  used  in  this  sense  in  the  Revised  Laws,  was  used  in  the 
same  sense  in  the  Revised  Statutes  and  in  the  present  Code  of  Civil 
Procedure,  whose  provisions  on. this  subject  are  unquestionably^based  , 
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on  those  of  the  Reyised  Laws.  The  same  conclusion  as  to  the  mean* 
ing  of  the  word  "owner"  in  enactments  of  this  sort  is  sustained  by 
authority.  No  case  in  this  state  has  fallen  under  our  notice  in  which 
A  suit  founded  upon  section  1GG7  of  the  Code  has  been  maintained 
or  attempted  by  any  person  who  was  not  an  owner  of  the  fee  of  the 
land  where  the  trees  or  timber  grew.  Similar  statutes  exist,  how- 
ever, in  many  other  states,  and  we  find  adjudications  in  Illinois, 
Michigan,  and  Mississippi  to  the  effect  that  it  is  essential,  to  en- 
able plaintiff  to  recover  under  such  enactments,  that  he  should  be 
the  owner  of  the  freehold.  In  Illinois,  in  an  early  case,  which  has 
been  repeatedly  cited  with  approval,  the  statute  gave  the  owner  a 
certain  penalty  for  each  tree  of  a  particular  description  cut  upon 
his  land  without  his  permission,  and  authorized  him  to  recover  the 
penalty  in  an  action  of  debt.  Under  this  statute,  it  was  held  that 
the  party  seeking  to  I'ecover  the  penalty  must  aver  in  his  declaration, 
and  prove  on  the  trial,  that  he  was  the  owner  in  fee  simple  of  the 
land  on  which  the  trespass  was  committed.  Edwai'ds  v.  Hill,  11 
111.  22.  In  Michigan  the  statute  closely  resembles  our  own,  proTid- 
ing  that  persons  who  cut  down  or  carry  off  any  wood,  underwood, 
trees,  or  timber  without  leave  of  the  owner  of  the  land,  shall  be  lia- 
ble to  the  owner  in  treble  damages;  but  if  the  trespass  is  involun- 
tary, or  the  defendant  had  probable  cause  to  believe  the  land  was 
his,  only  single  damages  are  recoverable,  as  is  the  case  under  the 
Code  in  this  state.  Code  Civ.  Proc.  §  1(>(>8,  subd.  1.  In  Achey  v. 
Hull,  7  Mich.  423,  the  supreme  court  of  Michigan,  speaking  through 
Campbell,  J.,  said  of  this  statute  that  it  was  not  framed  to  protect 
possessory  rights,  "but  was  made  to  give  to  the  owners  of  the  fee  a 
right  to  sue  in  the  form  of  trespass  for  the  enumerated  injuries  to 
their  inheritance.  If  the  tenant  in  possession,  whether  owner  or 
not,  seeks  damages  for  the  disturbance  of  rights  merely  possessory, 
lie  is  still  left  to  his  common-law  action.  But  here  the  damages 
which  are  alleged  to  be  trebled  are  not  damages  to  the  temporary 
possession,  but  to  the  freehold."  Under  a  like  statute  in  Mississippi, 
the  trial  judge  charged  the  jury  that  the  possession  of  the  locus  in 
quo  alone  was  sufficient  to  authorize  the  plaintiff  to  maintain  the 
action.  The  supreme  court  held  that  this  instruction  was  errone- 
ous, inasmuch  as  the  cutting  of  the  trees  was  an  injury  to  the  free- 
hold; and  therefore  the  plaintiff,  claiming  the  statutory  penalty, 
must  be  the  real  or  apparent  owner  of  the  freehold.  McCleary  v. 
Anthony,  54  Miss.  708. 

In  the  light  of  these  authorities,  and  having  regard  to  the  course 
of  legislation  in  our  own  state  in  reference  to  treble  damages  for 
trespass  in  cutting  trees,  I  am  satisfied  that  the  term  "owner,"  in 
section  1667  of  the  Code  of  Civil  Procedure,  does  not  extend  to  a 
lessee  for  years.  This  view  takes  nothing  away  from  the  right  of  the 
tenant,  who  may  always  maintain  his  common-law  action  for  tres-. 
pass  based  upon  the  fact  that  he  is  in  possession.  And  in  the  pres- 
ent suit  the  plaintiff,  notwithstanding  his  claim  for  treble  damages 
under  the  statute,  was  entitled  at  common  law  to  recover  his  actual 
damages,  if  he  proved  to  the  satisfaction  of  the  jury  that  he  was 
in  possession  and  occupation  of  that  part  of  the  premises>upon  which 
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the  tree-cutting  was  done,  although  merely  as  tenant.  Starkweather 
V.  Quiglej,  7  Hun,  on  page  29. 

The  issue  of  actual  occupation  was  in  the  case,  because  the  writ- 
ten lease  under  which  the  plaintiff  claimed  did  not  distinctly  indi- 
cate the  extent  of  the  leased  property,  and  the  evidence  in  behalf  of 
the  plaintiff  was  sufficient  to  sustain  a  finding  in  his  favor  on  that 
issue. 

The  judgment  should  therefore  be  affirmed  if  the  plaintiff  will 
stipulate  to  reduce  the  judgment  to  f50  and  costs;  otherwise,  the 
judgment  should  be  reversed,  and  a  new  trial  granted.    All  concur. 


<3  App.  Div.  157.) 

EGENER  v.  NEW  YORK  &  R.  B.  RY.  CO. 

(Supreme  Court,  Appellate  Division.  Second  Department.    April  7,  1S9C.) 

1.  Railroads— Injuries  Resulting  from  Improper  C'onstruction. 

Where  stones  used  by  a  railroad  company'  in  building  its  embankment 
are  loosened  and  waslied  down  by  storms,  the  company  is  liable  for  Injuries 
resulting,  the  damages  being  attributable  to  improper  construction  of  the 
road. 

2,  Surface  Water— Railroads. 

A  railroad  company  Is  not  required  to  construct  culverts  or  passageways 
through  its  embankment  for  the  passage  of  surface  water  from  the  lands 
of  others,  being  governed  in  that  respect  by  the  same  rules  as  other  land- 
owners. 

Appeal  from  special  term,  Queens  county. 

Action  by  Bertha  Egener  against  the  New  York  &  Rockaway 
Beach  Railway  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.     Modified. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Alfred  A.  Gardner,  for  appellant. 

E.  W.  Tyler  and  William  L.  Mathot,  for  respondent 

BROWN,  P.  J.  The  plaintiff  is  the  owner  of  land  in  Queens 
county  which  adjoins  the  defendant's  railroad.  Prior  to  October, 
1891,  the  railroad  tracks  were  supported  by  a  trestlework  of  wood. 
During  that  month  the  defendant  filled  in  the  trestlework  with 
earth  and  stone,  and  constructed  a  solid  embankment  for  its  road- 
bed. The  court  found  that  prior  to  the  erection  of  the  embankment 
the  surface  water  from  the  plaintiff's  premises  flowed  therefrom 
upon  the  defendant's  premises,  and  through  the  trestlework  to  the 
westward.  The  embankment  interrupted  this  How  of  surface  lyater, 
and  caused  it  to  accumulate  and  stand  on  plaintiff's  property. 
During  a  severe  storm  large  stones  were  washed  from  the  embank- 
ment against  the  plaintiff's  house,  breaking  the  walls  thereof,  and 
causing  it  to  be  flooded  with  water.  The  judgment  appealed  from 
awarded  the  plaintiff  |250  for  damages  sustained  prior  to  the  trial, 
and  from  and  after  the  period  of  60  days  from  the  date  of  the  service 
of  the  judgment  enjoined  the  defendant  from  the  further  main- 
tenance of  its  embankment,  except  u^x^n  the  condition  that  it  cause 
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proper  means  to  be  taken  (such  as  culverts,  sluiceways,  side-  drains, 
and  passages  for  water,  or  other  proper  appliances)  to  prevent  the 
casting  upon  the  plaintiif' s  premises  of  stones,  earth;  and  water,  and 
to  prevent  the  damming  up  and  accumulating  by  said  embankment 
of  surface  water  upon  said  premises.  The  amount  awarded  to  the 
plaintiff  for  damages  was  fully  sustained  by  the  proof,  and  the  con- 
clusion was  permitted  that  the  injury  to  the  building  was  primarily 
caused  by  the  stones  and  rocks  wihch  had  been  permitted  to  lie 
loose  upon  the  embankment,  and  which,  loosened  by  the  rain,  rolled 
therefrom,  and  broke  through  the  wall  of  the  house.  This  result 
was  attributable  to  the  negligent  and  unskillful  manner  in  which 
the  embankment  had  been  constructed  and  maintained,  and  for  the 
injury  thus  inflicted  the  defendant  is  liable.  There  is  no  ground, 
therefore,  we  think,  to  disagree  with  the  trial  court  in  the  disposition 
made  of  this  branch  of  the  case.  We  shall  therefore  confine  our 
consideration  of  the  case  to  a  renew  of  that  part  of  the  judgment 
which  enjoined  the  defendant  from  maintaining  its  embankment 
except  upon  the  condition  that  it  construct  drains  to  carry  off  the 
surface  water.  As  stated  by  the  learned  trial  judge,  the  rule  of  the 
common  and  civil  law  differs  as  to  the  right  of  drainage  of  surface 
waters  between  owners  of  adjacent  lands,  and  the  decisions  of  the 
courts  of  the  different  states  of  this  country  are  not  in  harmony 
upon  the  question.  By  the  civil  law  the  question  is  governed  by  the 
law  of  nature,  and  the  lower  proprietor  is  bound  to  receive  the 
natural  flow  of  surface  waters  from  the  land  above  him.  But  by 
the  common  law  the  relation  of  dominant  and  servient  tenements 
does  not  apply  between  owners  of  adjacent  lands  in  respect  to  sur- 
face waters,  and  the  lower  proprietor  may  raise  the  surface  of  his 
land,  and  make  erections  thereon,  although  the  effect  thereof  may 
be  to  obstruct  the  flow  of  surface  water  from  the  lands  above  to  the 
injury  of  the  owner  thereof.  In  Barkley  v.  Wilcox,  86  N.  Y.  140, 
the  court  of  appeals  treated  this  question  as  an  open  one  in  this 
state,  and  in  an  opinion  which  reviewed  many  authorities  held  that 
the  rule  of  the  common  law  was  most  consonant  with  the  demands 
of  justice  and  the  one  best  adapted  to  the  conditions  of  our  society. 
That  was  an  action,  however,  between  private  individuals,  and  at 
the  close  of  the  opinion  the  court  stated  that  it  did  not  mean  to  say 
that  there  might  not  be  cases  which,  owing  to  special  conditions  and 
circumstances,  should  be  exceptions  to  the  rule  declared.  The 
learned  judge  who  decided  this  case  was  of  the  opinion  that  it  was 
one  that  should  be  excepted  from  the  operation  of  this  rule.  With 
that  conclusion  I  am  unable  to  agi'ee,  as  I  think  it  opposed  to  the 
decided  weight  of  authority  upon  the  question  presented.  Nearly 
all  the  cases  cited  by  the  respondent  to  sustain  the  judgment  are 
from  the  courts  of  states  where  the  rule  of  the  civil  law  prevails, 
and  for  that  reason  need  not  be  referred  to.  The  Missouri  cases 
cited, — MeCormick  v.  Railway  Co.,  70  Mo.  359;  Shane  v.  Railway  Co., 
71  Mo.  237, — as  well  as  some  earlier  cases  in  that  state,  were,  how^- 
ever,  distinctly  overruled  in  the  late  cases  of  Abbott  v.  Railroad  Co., 
83  Mo.  271,  and  Jones  v.  Railway  Co.,  84  Mo.  151.  The  facts  of 
Abbott's  Case  were  very  similar  to  those  in  the  case  before  us,  ajid 
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the  subject  was  very  fully  discussed  in  the  opinion  of  the  court. 
After  reviewing  maily  reported  cases  in  Missouri  and  other  states, 
the  court  unanimously  held  that  a  railroad  corporation,  in  the  ab- 
sence of  negligence  and  unskillfulness  in  the  construction  of  its 
roadbed,  was  not  liable  to  a  landowner  for  injury  from  the  overflow 
of  surface  waters  occasioned  by  the  obstruction  of  the  roadbed. 
The  same  rule  is  applied  between  railroad  corporations  and  adjoin- 
ing individual  owners  in  Kansas  (Railroad  Co.  v.  Hammer,  22  Kan. 
763;  Railroad  Co.  v.  Riley,  6  Pac.  581),  in  Nebraska  (Morrissey  v. 
Railroad  Co.,  56  N.  W.  946,  57  N.  W.  522),  in  Indiana  (Railroad  Co. 
V.  Stevens,  73  Ind.  278),  in  Minnesota  (Pflegar  v.  Railway  Co.,  28 
Minn.  510,  11  N.  W.  72),  in  Wisconsin  (O'Connor  v.  Railway  Co.,  52 
Wis.  526,  9  N.  W.  287;  Johnson  v.  Railway  Co.,  80  Wis.  641,  50  N.  W. 
771),  in  Maine  (Greely  v.  Railroad  Co.,  53  Me.  200;  Morrison  v.  Rail- 
road Co.,  67  Me.  353),  and  in  Massachusetts  (Walker  v.  Railroad  Co., 
103  Mass.  10;  Cassidy  v.  Railroad  Co.,  141  Mass.  174,  5  N.  E.  142). 
Coming  to  our  own  state,  the  rule  was  applied  in  Waffle  v.  Railroad 
Co.,  58  Barb.  413,  and  in  Wagner  v.  Railroad  Co.,  2  Hun,  633.  In 
the  Wagner  Case  the  facts  were  very  similar  to  the  case  at  bar. 
The  plaintiff's  claim  was  that  the  defendant  could  not  lawfully 
make  any  embankment  on  its  own  land  which  would  obstruct  the 
natural  flow  of  surface  water,  but  was  bound,  by  means  of  culverts 
and  drains,  to  provide  for  the  disposal  thereof.  This  claim  was 
overruled,  and  a  judgment  in  favor  of  the  plaintiff  was  reversed.  I 
do  not  deem  it  essential  to  a  proper  discussion  of  the  questions  pre- 
sented to  refer  to  the  cases  relating  to  the  interference  with  natural 
water  courses,  nor  to  cite  further  authorities  relating  to  the  right  of 
surface  drainage  between  adjoining  owners  who  are  private  indi- 
viduals. The  authorities  upon  the  latter  question  are  too  numerous 
to  be  cited  within  the  limits  of  an  ordinary  opinion,  and  they  will 
be  found  referred  to  in  the  opinions  of  the  cases  I  have  cited. 

1  have  referred  to  the  cases  against  railroad  corporations  exclu- 
sively for  the  purpose  of  showing  that  in  no  instance,  before  this 
case  was  decided,  has  it  been  held  that  such  corporations  were  to  be 
deemed  exceptions  to  the  general  rule  of  the  common  law  which 
permits  a  lower  proprietor  to  obstruct  the  flow  of  surface  water 
from  the  higher  lands  surrounding  him.  I  do  not  think  that  the 
special  conditions  and  circumstances  alluded  to  by  the  court  of 
appeals  in  Barkley  v.  Wilcox,  supra,  had  reference  to  the  character 
of  the  owner  of  the  lower  estate,  or  the  business  there  conducted, 
but  to  the  character  of  the  formation  and  use  of  the  surrounding 
territory  from  which  the  surface  water  should  flow.  Palmer  v. 
AYaddell,  22  Kan.  352.  Buch  was  the  opinion  of  Chief  Justice  Beas- 
ley,  expressed  in  Bowlsby  v.  Speer,  31  N.  J.  Law,  351.  After  stat- 
ing the  general  common-law  rule  that  no  right  of  any  kind  can  be 
claimed  in  the  mere  flow  of  surface  water,  and  that  neither  its  re- 
tention, diversion,  repulsion,  or  altered  transmission  can  cause  an 
actionable  injury,  he  said: 

"How  far  It  may  be  necessary  to  roocllfy  this  general  proposition  In  cases  in 
which.  In  a  hilly  region,  from  the  natural  formation  of  the  surface  of  the 
-ground,  large  quantities  of  water  in  times  of  excessive  rain  or  from  the^melting  j 
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of  heayy  snow,  are  forced  to  seek  a  channel  through  gorges  or  narrow  valleys, 
will  probably  require  consideration  when  the  facts  of  the  case  shall  present  the 
question.  It  would  seem  that  such  anomalous  cases  might  reasonably  be  re- 
garded as  forming  exceptions  to  the  general  rule." 

And  in  Hoyt  v.  City  of  Hudson,  27  Wis.  656,  Chief  Justice  Dixon, 
after  quoting  this  passage  from  Judge  Beasley's  opinion,  said: 

"This  exception  or  suggested  exception  seems  sound  and  Just.  The  rule 
itself  is  established  in  favor  of  agriculture  and  of  the  right  of  every  one  to 
make  the  most  profitable  use  of  his  own  land.  But  when,  in  such  exceptional 
cases,  it  appeai-s  that  considerable  tracts  of  land  are  drained  through  ravines 
or  narrow  valleys,  and  would  otherwise  be  submerged  or  greatly  Injured  by 
the  accumulation  and  presence  of  surface  water,  so  that  the  rule  would  operate 
adversely  to  the  interests  of  agricultui'e,  and  be  productive  of  more  harm  than 
good,  It  would  seem  that  it  ought  to  give  way,  or  its  application  be  suspended." 

The  case  of  Palmer  v.  Waddell,  22  Kan.  352,  was  one  of  the  char- 
acter here  mentioned,  but  the  supreme  court  of  that  state  in  Rail- 
road Co.  V.  Riley,  supra,  expressly  refused  to  extend  the  exception 
to  a  case  of  the  obstruction  of  an  ordinary  flow  of  surface  water 
by  a  railroad  embankment;  saying  of  Palmer  v.  Waddell,  that  it 
was  an  extreme  case,  and  limited  to  surface  water  from  hilly  regions 
and  high  bluffs  draining  considerable  tracts  of  land  through  a  gorge 
or  ravine.  Exceptions  founded  upon  the  character  of  the  land  seem 
just,  as  they  limit  the  operation  of  the  rule  to  the  obstruction  and 
drainage  of  waters  made  necessary  by  the  reasonable  use  and  im- 
provement, of  the  lower  estate.  But  there  is  nothing  in  the  business 
of  a  railroad  corporation  that  should  depriye  it  of  the  benefit  of  the 
rule  where  the  obstruction  is  not  wanton  or  unnecessary.  Such  cor- 
porations hold  title  to  their  land  with  the  same  rights  and  obliga- 
tions of  ownership  as  a  private  individual.  It  is  essential  to  the 
proper  conduct  of  the  business  of  a  railroad  and  the  safety  of  the 
public  that  the  roadbed  should  be  constructed  in  a  solid  and  sub- 
stantial manner,  and  as  nearly  level  as  possible.  This  necessity  de- 
mands that  hills  be  leyeled  and  hollows  and  depressions  filled  up, 
and  the  stoppage  of  the  flow  of  surface  water  necessarily  follows. 
This  condition  is  so  well  known  that  it  must  have  been  within  the 
contemplation  of  the  legislature  in  authorizing  the  creation  of  such 
corporations  and  deflning  their  powers.  The  omission  to  impose  any 
obligation  upon  such  corporations  in  reference  to  surface  drainage 
other  than  such  as  would  flow  from  their  ownership  of  land  inS- 
cates  quite  clearly  to  my  mind  that  it  was  not  intended  that  they 
should  form  an  exception  to  other  landowners  in  respect  to  the  ob- 
ligation in  reference  to  the  disposal  of  surface  water.  If  the  rail- 
road crossed  a  gorge  or  ravine  which  drained  a  large  territory,  a 
case  would  probably  be  presented  which  would  not  be  held  to  be 
justified  in  enacting  a  solid  embankment,  but  would  be  bound  to 
construct  a  culvert,  and  permit  the  water  to  follow  its  natural  chan- 
nel. But  where  such  conditions  do  not  prevail  I  think  they  are 
subject  to  the  same  rule  as  applies  to  the  private  owner.  More- 
over, in  view  of  the  rule  of  law  prevailing  in  this  state,  there  would 
be  serious  objection  to  compelling  the  defendant  to  conduct  away 
the  surface  water  by  means  of  drains,  ditches,  and  culverts.  The 
rule  is  quite  well  settled  that  an  owner  of  land  cannot^Jby  drains  or 

Digitized  byVjOOQlC 


Snp.Ct.)  IN  RE  houdayer'3  estate.  323 

othar  artificial  means,  collect  surface  water  into  channels,  and  dis- 
charge it  upon  the  land  of  his  neighbor.  Noonan  v.  City  of  Albany, 
79  N.  Y.  475.  This  is  the  rule,  both  of  the  civil  and  common  law. 
I  do  not  see,  therefore,  how  the  defendant  can  be  compelled  to  carry 
off  the  water  that  flows  from  the  plaintiff's  lands  by  means  of  drains 
and  sluiceways.  Where  is  it  to  be  discharged?  Not  on  the  next 
lower  proprietor,  certainly.  For  such  an  act  the  defendant  would 
be  liable.  Hogenson  v.  Railway  Co.,  31  Minn.  224,  17  N.  W.  374. 
It  is  quite  plain,  I  think,  that  in  a  jurisdiction  where  the  common- 
law  rule  prevails,  it  must  be  applied  to  all  adjoining  owners  of  land, 
no  matter  what  their  character  or  business,  unless  the  foimation  of 
the  territory  is  such  that  the  rule  would  operate  adversely  to  the 
interests  of  a  large  number  of  persons.  There  is  nothing  in  the 
testimony  which  brings  this  case  within  this  exception  to  the  rule, 
and  any  injury  sustained  by  the  plaintiff  which  arises  solely  from 
the  setting  back  upon  her  property  of  surface  water  must  be  regard- 
ed as  damnum  absque  injuria. 

The  judgment,  so  far  as  it  restrains  the  defendant  from  maintain- 
ing its  embankment  in  front  of  the  plaintiff's  premises  except  upon 
the  conditions  therein  stated,  must  be  reversed.  So  far  as  it  awards 
damages  for  past  injury,  it  is  affim^ed,  without  costs. 

PRATT,  CULLEN,  and  HATCH,  JJ.,  concur.  BARTLETT,  J., 
dissents  from  that  part  of  the  decision  directing  a  reversal. 


(3  App.  Div.  474.) 

In  re  HOUDAYBR'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  10,  1896.) 

Transfer  Tax— Property  Subject. 

Under  the  transfer  act  (Laws  1892,  c.  399),  providing  for  the  taxation  of 
transfers  of  proi)erty,  within  the  state,  and  over  which  it  has  Jurisdiction 
for  taxation,  of  nonresident  testators;  and  the  statutory  construction  act 
(Laws  1892,  c.  677),  providing  that  "property,"  as  used  in  the  transfer  act, 
shall  include  real  and  personal  property,  and  "personal  property"  shall  in- 
clude "chattels,  money,  things  in  action,"  and  everything  except  real  prop- 
erty which  may  be  the  subject  of  ownership,— a  balance  due  because  of 
funds  deposited  by  a  nonresident  testator  in  a  bank  to  his  credit  as  trustee 
is  not  taxable. 

Appeal  from  surrogate's  court,  New  York  county. 

Appraisal  of  the  property  of  John  F.  Houdayer,  deceased,  for  tax- 
ation under  the  transfer  act  From  an  affirmance  by  the  surrogate 
court  of  an  order  fixing  and  imposing  a  tax,  the  administrator  ap- 
peals.   Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

J.  Culbert  Palmer,  for  appellant. 

Emmet  R  Olcott,  for  respondent  comptroller. 

BARRETT,  J.  The  question  here  is  whether  the  balance  due  the 
decedent  at  the  time  of  his  death,  resulting  from  deposits  made  by 
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him  individually  in  a  trust  account  which,  as  trustee  under  the  will 
of  Edmund  Husson,  deceased,  he  had  opened  in  the  Farmers'  Loan 
&  Trust  Company  of  this  city,  was  "property"  of  the  decedent  "within 
this  state,"  within  the  meaning  of  the  taxable  transfers  act  (Laws 
1892,  c.  399,  §  1,  subd.  2).  It  is  well  settled  that  the  legal  relation 
which  existed  between  the  decedent,  as  such  trustee,  and  the  Farm- 
ers' Loan  &  Trust  Company,  was  that  of  debtor  and  creditor.  The 
deposits  became  the  property  of  the  trust  company,  and  thereupon 
the  company  became  indebted  to  the  depositor  for  the  amount  so 
deposited.  Here,  however,  even  this  relation  existed  only  between 
the  decedent  in  his  representative  capacity  (as  trustee  under  the  will 
of  Edward  Husson)  and  the  company.  Individually,  he  occupied  no 
contract  relation  towards  the  company.  His  individual  deposits 
simply  went  to  swell  the  trust  account.  Ordinarily,  it  would  have 
required  an  accounting  in  equity  to  separate  the  individual  from  the 
trust  deposits,  and  to  appropriate  the  general  bank  balance  in  ac- 
cordance with  just  principles.  Here  this  separation  was  amicably 
arranged  between  the  decedent's  estate  and  the  trust  estate,  but  this 
was  merely  a  friendly  substitute  for  an  accounting.  Precisely  what 
the  decedent  had,  individually,  within  this  state  was  the  right  to  an 
accounting  in  equity  with  regard  to  a  debt  due  by  the  company  to 
himself  as  Husson's  trustee.  We  do  not  think  that  the  debt  was 
property  within  this  state,  v/ithin  the  meaning  of  the  taxable  trans- 
fers act.  Much  less  was  the  right  to  an  accounting  with  respect  to 
such  debt.  It  is  provided,  by  section  22  of  the  act  in  question,  that 
the  word  "property,"  as  used  therein,  shall  "include  all  property  or 
interest  therein,  whether  situated  within  or  without  the  state,  over 
which  this  state  has  any  jurisdiction  for  the  purposes  of  taxation," — 
no  more,  and  no  less;  not  property  generally,  it  will  be  observed; 
not  even  property  as  defined  by  the  statutory  construction  act,  pass- 
ed later  in  the  session  of  1892,  for  much  of  what  is  within  its  defini- 
tions is  property  over  which  the  state  cannot,  as  against  nonresi- 
dents, have  any  jurisdiction.  Thus,  the  act  is  in  harmony  with  the 
authorities  which  hold  that  the  power  of  taxation  of  a  state  is 
limited  to  persons,  property,  and  business  within  her  jurisdiction. 
Foreign  Bond  Case,  15  Wall.  300.  This  jurisdiction,  however,  is 
not  what  the  state  may  choose  to  assert,  but  what,  as  matter  of  fact, 
it  possesses.  Here,  for  instance,  this  state  has  no  jurisdiction  over 
the  person  of  the  decedent.  He  was,  in  fact,  a  nonresident  of  this 
state.  It  does  not  appear  that  he  transacted  business  within  this 
state.  So  the  jurisdiction  upon  that  head  was  also  lacking.  The 
question  remains  as  to  his  property.  It  was  distinctly  held,  in  the 
Foreign  Bond  Case,  supra,  that  debts  have  no  situs  independent  of 
the  domicile  of  the  creditor,  and  that  such  debts  are  the  property  of 
the  creditor,  and  follow  his  domicile.  It  is  of  no  moment,  in  the 
application  of  this  rule,  where  the  debtor  resides  or  does  business, 
or  where  he  may  be  found.  A  debt  can  have  no  locality  separate 
from  the  party  to  whom  it  is  due.  The  debt  there  was  evidenced 
by  the  bonds  of  a  domestic  corporation;  but,  as  such  bonds  were 
not  within  the  taxing  state,  as,  in  fact,  they  were  in  the  actual  pos- 
session of  the  owner  at  his  foreign  domicile,  the  supreme  court  of 
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the  United  States  held  that  the  property  evidenced  thereby  was  not 
within  the  taxing  state,  and  was  not  taxable  there. 

Thus,  clearly,  this  state  had  no  jurisdiction,  for  the  purposes  of 
taxation,  over  the  right  in  action  here  possessed  by  the  decedent.  It 
asserted  no  such  jurisdiction  in  the  act  in  question,  nor  could  it 
have  done  so.  Its  jurisdiction,  so  far  as  nonresident  decedents  were 
concerned,  was  limited  to  property  which  had  a  visible  and  tangible 
existence.  As  to  visible  and  tangible  property,  the  fiction  of  a 
legal  situs  at  the  domicile  of  the  owner  gives  way  to  the  fact  of  the 
actual  situs.  With  regard  to  choses  in  action,  however,  and  in- 
tangible property  generally,  the  legal  situs  is,  to  all  intents  and  pur- 
poses, the  actual  situs.  People  v.  Commissioners  of  Taxes,  23  X. 
Y.  224.  The  debtor  is  not  the  debt,  and  jurisdiction  over  the  debtor 
is  not,  for  the  purposes  of  taxation,  jurisdiction  over  his  obligation. 
There  is  jurisdiction  to  attach,  but  not  to  tax,  the  debt.  The  right 
to  attach  proceeds  upon  the  jurisdiction  over  the  resident  debtor. 
There  is  jurisdiction  to  compel  such  debtor  to  pay  what  he  owes  his 
creditor  to  the  latter's  creditor.  In  that  case  the  attachment  does 
not  create  the  obligation.  It  enforces  it.  The  tax,  however,  creates 
the  liability,  and  also  enforces  it.  That  can  only  be  done  when  the 
person  or  the  property  of  the  creditor  is  within  the  jurisdiction.  The 
state  cannot  create  a  liability  in  its  own  favor  against  the  nonresi- 
dent creditor  by  the  mere  exercise  of  jurisdiction  over  the  resident 
debtor.  It  can  enforce  an  existing  liability,  but  it  cannot  create  one. 
This  rule  is  in  entire  harmony  with  that  laid  down  in  the  Whiting 
Case,  lately  decided  by  this  appellate  division.  38  N.  Y.  Supp.  131. 
The  tax  was  there  imposed  upon  corporate  bonds  which  were  not, 
as  in  the  Railroad  Bond  Case  (15  Wall.  300),  in  the  actual  possession 
of  the  decedent  at  his  foreign  domicile,  but  were,  in  fact,  on  deposit 
in  a  safe-deposit  company  in  this  city.  These  bonds  were  essentially 
property.  They  were  not,  like  shares  of  stock,  mere  evidences  of 
an  interest  in  the  corporation.  They  were  salable  and  repleviable 
as  ordinary  chattels.  They  required  no  written  transfer  to  pass  the 
title  thereto.  The  fiction  of  the  legal  situs  might  well  give  way 
with  respect  to  coupon  bonds,  thus  passing  from  hand  to  hand  by 
delivery,  the  same  as  chattels  generally.  If  such  bonds  are  brought 
here  for  permanent  safe-keeping,  they  are  not  only  within  the  ju- 
risdiction of  the  state  in  a  technical  sense,  but  are  within  the  prin- 
ciple upon  which  all  taxation  rests,  namely,  the  protection  of  our 
laws,  and  the  protection  of  the  system  inaugurated  by  those  laws 
and  guarded  by  its  ministers.  So  far  as  the  securities  in  that  case 
were  bonds  of  the  United  States,  another  question  arose,  namely, 
whether,  as  to  a  nonresident  decedent,  the  tax  was  to  be  treated 
strictly  as  a  tax  upon  the  right  of  succession.  Of  course,  if  it  was 
in  any  just  sense  a  tax  upon  property,  the  bonds  of  the  United  States 
were  specially  exempt. 

As  to  residents,  the  tax  has  been  repeatedly  held  to  be  a  tax 
upon  the  right  of  succession  under  a  will,  or  by  devolution,  in  case 
of  intestacy.  In  re  Swift,  137  N.  Y.  88,  32  N.  E.  1096;  In  re  Mer- 
riam's  Estate,  141  N.  Y.  484,  36  N.  E.  505.  This  precise  rule  has 
never  yet  been  extended  in  terms  to  nonresident  decedents,  and  that  [^ 
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question  is  an  open  one,  unless,  indeed,  the  general  rule  which  the 
court  of  appeals  laid  down  in  the  Swift  and  Merriam  Cases  was  in- 
tended to  cover  nonresident  as  well  as  resident  decedents.  There 
would  certainly  seem  to  be  a  distinction  between  the  two  classes. 
In  the  case  of  residents,  the  right  of  succession  or  devolution  is 
given  by  the  state  which  imposes  the  tax.  The  state  may  limit  the 
right  as  it  pleases.  Consequently,  it  was  held,  in  the  Merriam  Case, 
that,  assuming  that  the  legacy  there  in  question  vested  "at  the  mo- 
ment of  the  testator's  death,  yet,  in  contemplation  of  law,  the  tax 
was  fixed  on  the  succession  at  the  same  moment  of  time."  Can  this 
be  said  where  the  estate  or  legacy  vests  under  the  laws  of  a  foreign 
state?  Does  not  the  person  in  whom  the  estate  vests,  and  who  comes 
to  this  state  to  secure  possession  of  property  of  the  decedent  sit- 
uated here,  so  come  possessed  of  the  legal  title  to  such  property? 
The  right  of  succession  is  not  conferred  upon  him  by  the  laws  of  this 
state,  but  by  the  laws  of  the  state  where  the  decedent  resided  and 
died.  It  would  seem,  therefore,  that,  as  against  such  a  person,  the 
tax,  however  it  may  be  obscured  or  styled,  is  essentially  a  tax  upon 
property  within  our  jurisdiction,  and  not  upon  the  right  of  succes- 
sion thereto.  If  it  is  upon  the  right  of  succession,  then,  plainly,  it 
is  a  tax  upon  a  right  granted  by  a  foreign  state.  If  it  is  not  a  tax 
upon  such  right,  then  it  is  simply  a  tax  upon  property  acquired 
through  the  instrumentality  of  a  foreign  succession  law;  and  that, 
in  substance,  is  what  it  is.  In  common  parlance,  it  is  a  succession 
tax;  but,  in  legal  parlance,  it  is,  as  was  intimated  in  Be  James^ 
144  N.  Y.  10,  38  N.  E.  961,  "a  tax  upon  property  in  this  state  passing 
from  nonresident  decedents."  The  latter  case  distinctly  holds  that 
"it  is  the  property  of  the  decedent  which  is  sought  to  be  subjected 
to  the  tax,"  and  that  "the  right  of  the  state  to  impose  the  tax  is 
based  upon  its  dominion  over  what  property  is  situated  within  its 
territory."  But,  whether  the  court  was  right  or  wrong  in  the  WTiit- 
ing  Case,  with  regard  to  the  bonds  of  the  United  States,  there  can 
be  no  doubt  that  it  acted  upon  the  principle  that  the  property  was 
tangible.  There  is  nothing,  therefore,  in  that  ca55e  which  militates 
against  our  present  conclusion;  nothing  in  the  majority  opinion  sug- 
gestive of  the  view  that  debts  or  choses  in  action,  apart  from  the 
negotiable  evidences  thereof,  may  be  included  in  the  area  of  prop- 
erty of  a  nonresident  over  which  the  state  has  jurisdiction;  noth- 
ing, certainly,  in  the  minority  opinion. 

These  considerations  may  not  seem  to  be  in  entire  harmony  with 
some  of  the  positions  taken  in  the  Romaine  Case,  127  N.  Y.  88,  89, 
27  N.  E.  759.  The  facts  there,  however,  differed  somewhat  from  the 
facts  of  the  present  case.  It  appeared  that  Mr.  Romaine  was,  at  the 
time  of  his  death,  and  had  been  for  three  years  prior  thereto,  the 
lessee  of  a  box  in  a  safe-deposit  company  in  this  city,  in  which  he 
kept  certain  securities,  consisting  of  stocks  and  bonds  of  different 
corporations,  and  a  mortgage  upon  real  estate  here,  as  well  as  sev- 
eral pass  books  showing  deposits  by  him  in  various  savings  banks. 
The  relation  of  bailor  and  bailee  thus  existed  between  him  and  the 
safe-deposit  company.  It  was  said  that  the  property  contained  in 
the  safe-deposit  box  w^as  property  protected  by  our  law^^  And  so  it 
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was.  So  far  as  the  coupon  bonds  were  concerned,  the  case  is  in 
harmony  with  the  later  authorities.  As  to  the  stocks,  however,  the 
correctness  of  the  decision  under  the  James  Case  depends  upon  a 
consideration  as  to  which  the  record  was  silent,  namely,  whether  the 
stocks  were  of  domestic  or  of  foreign  corporations.  As  to  the  de- 
posits in  the  savings  banks,  there  is  a  distinction  between  the  Ro- 
maine  Case  and  the  present,  in  that  there  the  pass  books  were  per- 
manently guarded  in  the  safe-deposit  box  in  this  city.  This  dis- 
tinction, we  confess,  seems  to  be  shadowy,  and  we  prefer  to  rest  our 
judgment  upon  what  we  conceive  to  be  the  correct  principle,  sup- 
ported, as  we  are,  in  that  view,  by  the  doctrine  of  the  later  cases  in 
the  court  of  appeals,  as  well  as  by  the  deliberate  judgment  of  the 
supreme  court  of  the  United  States  in  the  Railroad  Bond  Case. 

The  conclusion  at  which  we  have  arrived  is  amply  supported,  not 
only  by  what  was  said  in  the  James  Case,  and  also  by  the  illustrative 
reasoning  in  the  Phipps  Case,  77  Hun,  325,  28  N.  Y.  Supp.  330,  which 
latter  case  was  affirmed  (143  N.  Y.  641,  37  N.  R  823)  upon  the  opin- 
ion of  Van  Brunt,  P.  J.  In  thus  substantially  adopting  the  views 
of  the  presiding  justice  in  that  case,  and  in  subsequently  asserting 
similar  views  in  the  James  Case,  the  court  of  appeals  has  undoubted- 
ly limited  the  Romaine  Case  to  the  strictest  application  of  its  si)ecial 
facts,  and  has  emphasized  the  general  principle  which  was  enforced 
in  the  Railroad  Bond  Case.  Speaking,  in  the  James  Case,  of  a  simi- 
lar act  to  that  now  under  consideration.  Gray,  J.,  said: 

**We  do  not  think  it  was  the  Intendment  of  the  act  of  1887  to  reach,  for  pur- 
poses of  taxation,  any  personal  property  that  was  not  within  the  state,  either  in 
fact,  or  because  of  the  domicile  here  of  its  owner.  The  reading  of  the  act  does 
not  authorize  us  to  construe  it  as  an  effort  to  tax  that  over  which  there  was  no 
jurisdiction,  and  it  would  be  highly  improper  to  impute  to  the  legislature  such 
an  intention." 

This  language  is  equally  applicable  to  the  act  of  1892,  and  we 
think  it  is  decisive  of  the  present  appeal. 

The  order  appealed  from  should  be  reversed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  RTJMSEY  and  INGRAHAM,  JJ.,  concur. 
O'BRIEN,  J.,  concurs  in  result. 


(16  Misc.  Rep.  249.) 

HAWLEY  V.  KOUNTZE  et  al. 

(Supreme  Court,  Special  Term,  Kings  Ck>unty.    March,  1896.) 

1.  Usury— What  Constttutiss. 

Where  one  loaus  money  at  a  lawful  rate  of  interest  an  exaction  by  him 
from  the  borrower  that  the  latter  will  give  him  the  option  to  purchase  of 
him  shares  of  stock  at  a  fixed  price,  for  making  the  loan,  constitutes  usury. 

2.  Same— FoRFEiTUHE  by  Private  Bankers. 

Banking  Act  1882  (Laws  1882,  c.  409)  applied  to  ^'banking  associations*' 
and  'individual  bankers"  who  were  allowed  to  do  business  under  the  same, 
subject  to  state  supervision.  Sections  68,  69,  relieved  them  and  *'pri- 
vate  bankers"  from  forfeiture  of  the  principal  for  usury,  under  the  general 
usury  laws,  and  subjected  them  to  the  forfeiture  of  interest  only.  Revised 
Banking  Laws  1892  (Laws  1892,  c.  G89)  dropped  the  designation  of  private 
bankers  in  the  rendering  of  sections  08,  09,  of  the  previous  act;  an4  In  the. 
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schedule  of  repealed  acts  at  the  end,  which  Included  Laws  18S2,  c.  409, 
such  sections  (sections  G8,  09)  were  expressly  exempted  from  repeal.    Held, 
that  private  bankers  by  usury  forfeit  the  interest  only. 
8.  Injunction— Sale  op  Securities. 

An  action  will  lie  to  declare  void  a  contract  for  a  loan  because  of  usury, 
and  to  enjoin  the  sale  of  shares  of  stock  which  have  no  fixed  or  market 
value,  deposited  as  security  for  such  loan,  the  remedy  at  law  being  in- 
adequate. 

Action  by  Frank  W.  Hawley  against  Herman  Kountze  and  others 
to  declare  void  a  certain  contract  for  a  loan,  and  to  enjoin  the  sale  of 
certain  shares  of  stock  pledged  by  plaintiff  to  defendants  as  security 
for  such  loan. 

James  McKeen,  for  plaintiff. 

George  W.  Van  Slyck,  for  defendants. 

GAYNOR,  J.  No  doubt  the  defendants  exacted  of  the  plaintiff, 
in  addition  to  lawful  interest,  that  he  give  them  the  option  to  pur- 
chase of  him  the  shares  of  stock  at  the  price  fixed,  for  the  making 
of  the  loan ;  otherwise  there  was  no  reason  or  consideration  for  the 
option.  The  exacting  and  receiving  of  this  option  in  addition  to 
lawful  interest  was  a  violation  of  the  usury  statute.  Cleveland  v. 
Loder,  7  Paige,  557.  The  shares  of  stock  covered  by  the  option  are 
included  with  shares  deposited  as  collateral  to  the  loan,  and  the  de- 
fendants are  about  to  sell  all  of  the  shares,  the  loan  being  in  default. 
This  action  is  brought  to  have  the  contract  of  loan  adjudged  void, 
and  to  enjoin  the  sale  of  the  shares  of  stock,  and  have  them  surren- 
dered. The  defendants  are  "private  bankers."  The  banking  laws, 
revised  and  combined  into  one  act  in  1882,  applied  generally  to  'bank- 
ing associations"  and  "individual  bankers"  (Laws  1882,  c.  409),  who 
were  thereby  allowed  to  enjoy  the  privileges  of  and  do  business  un- 
der the  banking  laws,  subject  to  the  supervision  of  the  state  banking 
department.  The  said  act  relieved  them  from  the  forfeiture  of  the 
principal  for  usury  under  the  general  usury  laws,  and  subjected  them 
instead  only  to  a  forfeiture  of  the  entire  interest;  or,* if  the  usury 
should  be  paid,  to  a  penal  action  to  be  brought  within  two  years  for 
the  recovery  of  twice  the  amount  thereof;  the  declared  purpose  of  the 
act  being  to  put  state  bank  associations  and  bankers  in  this  respect 
upon  the  same  footing  as  national  banks.  Sections  C8,  69.  But 
these  sections  also  expressly  included  and  gave  the  same  relief  to 
f'private  bankers,"  although  the  act  did  not  subject  them  to  it  or  to 
public  control,  viz.  to  the  jurisdiction  of  the  banking  department 
It  was  doubted  if  these  provisions  applied  to  any  but  "banking  asso- 
ciations" and  "individual  bankers,"  who,  as  has  been  seen,  conducted 
business  under  the  regulations  of  the  banking  laws,  and  the  supervi- 
sion of  the  state,  and  thereby  became  in  a  sense  public  bankers;  but 
they  were  held  to  apply  to  private  bankers  also.  Perkins  v.  Smith, 
11(>  N.  Y.  441,  23  N.  E.  31.  This  construction  made  the  act  incongru- 
ous, in  extending  this  privilege  to  persons  not  answerable  to  its  pro- 
visions, or  embraced  within  its  general  scope  and  policy.  In  the 
new  revision  of  the  banking  laws  in  1892  (chapter  689)  the  designa- 
tion of  private  bankers  was  dropped  in  the  rendering  of  the  said  sec- 
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dons  68  and  69  of  the  act  of  1882  (section  55),  but  in  the  schedule  of 
repealed  acts  at  the  end,  while  the  said  act  of  1882  is  included,  the 
said  sections  are  expressly  exempted  from  repeal.  The  act  of  1892 
being  restricted  to  banking  associations  and  individual  bankers  au- 
thorized and  controlled  thereby,  I  can  see  no  object  in  thus  keeping 
alive  the  said  two  sections  of  the  act  of  1882,  unless  to  continue  to 
••private  bankers"  the  immunity  against  forfeiture  of  the  principal 
under  the  general  usury  laws,  for  in  all  else  the  said  sections  are 
fully  incorporated  in  the  new  act.  To  give  such  immunity  to  money 
lenders  who  choose  to  call  themselves  private  bankers,  and  refuse  to 
subject  themselves  to  public  regulation  and  supervision,  while  sub- 
jecting to  such  forfeiture  all  individuals  who  do  not  thus  dub  them- 
selves, seems  strange;  but  it  has  to  suffice  with  the  court  that  the 
legislature  has  so  enacted. 

As  forfeiture  of  the  principal  may  not  be  decreed  against  the  de- 
fendants, it  follows  that  the  plaintiff  is  not  entitled  to  an  injunc- 
tion pending  the  action  to  prevent  the  defendants  from  selling  the 
fihares  as  collaterals  to  pay  the  debt.  They  have  the  right  to  sell 
them  to  pay  the  debt.  They  may  not,  however,  lawfully  retain  the 
proceeds  to  pay  the  interest;  nor  may  they  hold  or  sell  them  under 
the  option.  Chapter  237  of  the  Laws  of  1882  has  no  application  to 
this  case,  as  it  only  makes  lawful  the  payment  of  ^^any  sum  of  money 
to  be  agreed  upon  in  writing"  for  advances  of  money  upon  ware- 
house receipts,  bills  of  lading,  certificates  of  stock,  and  certain  other 
specified  collateral  securities.  The  exaction  in  excess  of  interest  in 
this  case  was  not  of  a  sum  of  money,  nor  was  it  provided  for  by 
a  written  agreement.  I  think  this  action  is  maintainable.  The 
said  shares  of  stock  are  of  no  fixed  or  market  value,  as  the  company 
in  which  they  are  has  not  got  into  full  operation,  and  in  an  action 
for  their  conversion,  or  for  replevin,  or  for  the  statutory  penalty  of 
twice  the  amount  of  the  usurious  exaction,  it  would  be  difficult,  if 
not  impossible,  to  prove  a  sum  certain.  Such  an  action  is  therefore 
not  an  adequate  remedy.  The  jurisdiction  of  equity  in  cases  of 
usury  is  ancient,  and  has  been  aided  by  our  usury  statute.  1  Rev. 
St.  p.  771,  pt  2,  c.  4,  tit.  3;  Laws  1837,  c.  430;  Allerton  v.  Belden, 
49  N.  Y.  373. 

The  injunction  is  continued  pending  the  action,  unless  the  de- 
fendants offer  to  receive  the  principal  of  the  indebtedness  in  full, 
and  surrender  up  the  notes  and  the  collateral  and  the  option,  in 
which  case  the  injunction  will  be  modified  upon  an  application  upon 
five  days*  notice,  so  as  to  allow  the  said  shares  of  stock  to  be  sold  as 
collateral  to  pay  the  principal. 


(4  App.  Div.  1.) 

In  re  SPRATT'S  WILL. 

(Supreme  Oourt,  AppeUate  Division,  First  Department    April  10,  1896.) 

1.  Appeal— SrRBOGATF/8  Decisions— Question  of  Law. 

Code  Civ.  Proc.  §  2545,  provides  that  in  each  case  the  surrogate  must  file 
his  decision  stating  separately  the  facts  and  the  conclusion  of  law;  that 
either  party,  on  the  settlement  of  the  case,  may  request  a  finding  on  aMj 
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question  of  law;  that  an  exception  may  be  taken  to  such  finding  or  ruling, 
or  to  the  refusal  to  so  find  or  rule;   and  that  an  appeal  from  a  decree  of 
the  surrogate  brings  up  for  review  each  decision  to  which  an  exception' 
has  been  taken  by  appellant.    Held,  that  on  appeal  no  questlooB  of  law  can 
be  reviewed  unless  exceptions  have' been  taken  to  them. 
2.  Same— Review  of  Facts. 

Where  the  notice  of  appeal,  provided  for  by  Code.  Civ.  Proc.  §  2576,  states 
that  the  appeal  is  taken  from  the  decree  of  the  surrogate,  and  every  part 
thereof,  the  facts  are  before  the  appellate  court  for -review,  though  no  ex- 
ception to  the  surrogate's  decision  has  been  filed. 

8.  Wills— Undue  Influence— Burden  of  Proof. 

One  who  contests  a  will  on  the  ground  that  it  was  obtained  by  undue  in- 
fluence must  prove  that  the  undue  influence  was  actually  exerted,  and 
that  the  effect  of  it  was  to  overcome  the  will  of  the,  testatrix,  and  procure 
her  to  make  a  disposition  of  her  property  other  than  that  which  she  would 
othen^'ise  have  made. 

4.  Bamk— Examination  of  Witness. 

Where  the  only  evidence  as  to  the  relations  between  the  testatrix  and  her 
residuary  legatee,  who  is  alleged  to  have  exercised  undue  influence  over 
testatrix,  is  that  elicited  on  the  cross-examination  of  such  legatee.  Code, 
§  829,  does  not  preclude  the  witness  being  given  the  very  fullest  op- 
portunity to  explain  all  the  transactions  as  to  which  he  is  interrogated,  and 
to  give  not  only  the  facts,  but  the  circumstances,  when  material. 

Appeal  from  surrogate's  court,  New  York  county. 

Application  for  the  probate  of  the  will  of  Julia  Ann  Spratt,  de- 
ceased. From  a  decree  of  the  surrogate  (32  N.  Y.  Supp.  1092)  admit- 
ting to  probate  a  will  dated  April  24,  1893,  and  refusing  probate  to 
an  instrument  dated  May  25,  1893,  proponents  of  the  latter  appeal. 
Ite  versed 

Aigued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Francis  Forbes  and  Chas.  T.  Haviland,  for  appellants. 
Chas.  H.  Beckett,  for  respondents. 

RUMSEY,  J.  The  respondents  object  to  the  consideration  of  thia 
appeal  for  the  reason  that  no  exceptions  to  the  decision  of  the  sur- 
rogate were  filed  by  the  appellants.  Section  2545  of  the  Code  of 
Civil  Procedure  provides  for  the  taking  of  exceptions  to  a  ruling 
made  by  the  surrogate  upon  the  trial.  It  also  provides  that  the  sur- 
rogate must  file  his  decision  in  each  case,  which  must  state  sepa- 
rately the  facts  found  and  the  conclusion  of  law,  and  that  either 
party  may,  upon  the  settlement  of  the  case,  request  a  finding  upon 
any  question  of  law,  and  an  exception  may  be  taken  to  such  finding 
or  ruling,  or  to  the  refusal  to  so  find  or  rule.  It  is  further  provided 
that  the  appeal  from  a  decree  of  the  surrogate's  court  brings  up  for 
review  each  decision  to  which  an  exception  is  taken  by  the  appellant. 
Under  the  provisions  of  that  section,  it  was  held  in  the  case  of 
Angevine  v.  Jackson,  103  N.  Y.  470,  9  N.  E.  56,  where  no  exception 
was  taken  to  the  findings,  that  the  general  term  was  powerless  to 
reverse  the  decree  of  the  surrogate.  But  upon  further  considera- 
tion, in  the  case  of  Burger  v.  Burger,  111  N.  Y.  524,  19  N.  E.  99,  and 
21  N.  E.  50,  the  ruling  in  the  Angenne  Case  was  to  some  extent 
changed.  In  the  Case  of  Burger  an  exception  had  been  taken  to  the 
decision  of  the  surrogate,  but  the  court  held  that  that  exception,  for 
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reasons  there  stated,  was  of  no  avail.  It  further  held, ,  however, 
that,  although  the  exception  was  not  available  to  raise  any  question, 
yet  that  an  appeal  from  the  decision  of  the  surrogate  on  the  facts, 
as  well  as  on  the  law,  was  sufficient  to  give  the  appellate  court  juris- 
diction to  review  the  facts,  if  a  case  containing  the  evidence  had 
been  made,  and  that  an  exception  to  a  finding  of  fact  was  neither 
necessary  nor  proper.  It  is  provided  by  section  2576  of  the  Code  of 
Civil  Procedure  that  an  appeal  may  be  taken  upon  questions  of  law, 
or  upon  the  facts,  or  both.  The  appeal  is  to  be  taken  by  serving  a 
notice  ref el-ring  to  the  decree,  and  stating  that  the  appellant  appeals 
from  the  same,  or  from  a  specified  part  Qiereof.  It  was  held  in  Re 
Stewart,  135  X.  Y.  413,  32  K  E.  144,  that  where  the  notice  of  appeal 
stated  that  the  appeal  was  taken  from  the  decree  of  the  surrogate, 
and  from  every  part  thereof,  it  was  sufficient  to  bring  up  for  review, 
not  only  the  law,  but  the  facts.  Considering  the  last  two  cases  to- 
gether, the  rule  is,  as  we  think,  that,  where  a  notice  of  appeal  has 
been  taken  from  every  part  of  the  decree,  the  facts  are  before  the 
appellate  court  for  re\iew,  although  no  exception  to  the  surrogate's 
decision  has  been  filed,  and  that,  upon  the  hearing  of  the  appeal,  the 
court  may  reverse  it  upon  the  facts,  if  the  case  is  one  which  requires 
such  action.  But  no  questions  of  law  can  be  reviewed  upon  such 
an  appeal  unless  exceptions  have  been  taken  as  provided  by  section 
2545  of  the  Code.  The  case  presented  here,  therefore,  is  sufficient  to 
require  us  to  review  the  facts,  and  also  such  questions  of  law  as  were 
raised  by  exceptions  taken  to  the  rulings  of  the  surrogate  upon  the 
trial. 

The  testatrix,  Julia  Ann  Spratt,  was  a  widow,  aged  from  70  to 
74  years,  who  had  lived  for  many  years  in  the  city  of  New  York. 
She  had  no  children  or  descendants  of  any  children,  her  sole  relatives 
being  nephews  and  nieces.  On  the  24th  of  April,  1893,  she  exe- 
cuted a  will;  and  in  about  a  month  from  that  time,  and  on  the  25th 
of  May,  1893,  she  executed  another  one.  She  died  in  October  of 
the  same  year.  Each  will  was  presented  for  probate  by  the  proper 
person,  and  the  usual  allegations  in  opposition  to  the  probate  of 
each  one  were  presented  by  those  persons  who  desired  to  contest 
them.  After  the  contestants'  answers  had  been  filed  in  each  case, 
the  surrogate  made  an  order,  upon  consent,  consolidating  the  two 
proceedings,  which  were  carried  on  together  from  that  'time.  As 
the  result  of  the  trial  had  upon  those  proceedings,  the  decree  from 
which  this  appeal  was  taken  was  entered,  denying  probate  to  the 
will  of  May  25,  1893,  and  admitting  to  probate  that  of  April  24, 
1893.  It  was  conceded  on  all  hands  that  the  testatrix  was  of  sound 
mind  and  competent  to  make  a  will,  and,  so  far  as  mere  formal  mat- 
ters were  concerned,  each  will  was  properly  executed.  The  only 
question  presented  to  the  surrogate,  and  upon  which  he  decided,  was 
whether  the  will  of  May  25,  1893,  was  procured  by  undue  influence 
practiced  upon  Mrs.  Spratt  by  William  Nelson  Le  Page,  the  residu- 
ary legatee  in  that  will.  Le  Page  was  the  nephew  of  Mrs.  Spratt's 
husband,  who,  it  appeared,  had  died  many  years  before,  lea\ing  a 
considerable  estate  in  China.  After  the  death  of  the  husband,  it 
seems  that  Le  Page  had  been  consulted  by  Mrs.  Spratt  with  reference! 
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to  the  collection  or  settlement  of  her  husband's  matters  in  the  for- 
eign country,  and  had  taken  general  charge  of  it  for  her,  under  an 
agreement  that  he  was  to  receive  a  certain  portion  of  what  was 
collected,  as  comi>ensation  for  his  services.  While  the  testimony 
upon  this  subject  is  somewhat  vague,  it  is  fair  to  infer  that  he 
brought  about  a  settlement  of  the  matter,  and  received,  in  one  form 
or  another,  the  agreed  compensation  for  his  work.  After  that  time 
it  would  seem  that  Le  Page  was  trusted  by  Mi's.  Spratt  to  a  very 
considerable  extent;  that  he  was  her  adviser  somewhat;  and  that 
he  had  considerable  to  do  with  her  financial  affairs. 

The  surrogate,  in  deciding  the  case,  assumed,  as  the  result  of  the 
evidence,  that  Le  Page  occupied  a  confidential  relation  towards  Mrs. 
Spratt  Were  it  necessary  to  pass  upon  that  point,  we  would  have 
great  difficulty  in  reaching  the  conclusion  which  the  surrogate  ar- 
rived at.  But  without  considering  that  question  further,  and  as- 
suming, upon  the  decision  of  this  appeal,  that  the  surrogate  was 
correct  in  his  conclusion  in  that  regard,  it  remains  to  be  seen  wheth- 
er the  facts  warranted  a  finding  that  the  will  was  procured  by  undue 
influence  practiced  by  Le  Page,  as  was  found  by  the  sun*ogate. 

What  constitutes  undue  influence  which  would  avoid  a  will  has 
been  so  frequently  the  subject  of  decision  that  no  examination  of 
authorities  with  regard  to  it  is  necessary.  The  rule  as  we  adopt  it 
is  laid  down  in  Ke  Seagrist's  Will,  recently  decided  by  this  court, 
and  reported  in  37  N.  Y.  Supp.,  at  page  497,  and  the  cases  themn 
dted. 

£The  surrogate,  assuming  that  Le  Page  occupied  towards  the  tes- 
tator a  confidential  relation,  held  that  there  arose  from  that  fact 
alone  a  presumption  that  the  will  had  been  procured  by  his  undue 
infiuence  practiced  upon  her,  and  that  the  burden  was  put  upon  him 
of  rebutting  this  presumption,  and  establishing  that  in  making  this 
will  the  testator  acted  without  restraint  or  undue  influence,  and 
that  it  was  the  production  of  her  own  free  will,  without  any  undue 
pressure  of  the  beneficiary.  In  this  conclusion  the  surrogate  erred. 
Where  contracts  are  made  inter  vivos  which  take  effect  presently,  it 
is  well  established  that,  if  the  party  benefited  by  such  contracts  oc- 
cupies towai*d8  the  other  party  a  confidential  relation,  the  court  will 
presume  that  the  contract  was  obtained  through  his  fraud,  and  will 
put  upon  him  the  burden  of  proof,  when  it  is  attacked,  that  it  was 
fair  in  all  its  parts,  and  was  obtained  by  the  exercise  of  no  improper 
infiuence  upon  the  other  party  to  the  contract.  But  in  the  case  of 
wills  no  such  rule  exists.  In  such  cases  the  natural  influence  of  the 
parent  or  guardian  over  the  children,  or  the  husband  over  the  wife, 
or  the  attorney  over  the  client,  may  lawfully  be  exerted  to  obtain  a 
will  or  legacy,  so  long  as  the  testator  thoroughly  understands  what 
he  is  doing,  and  is  a  free  agent.7  This  distinction  is  so  thoroughly  es- 
tablished that  it  is  only  neces§4ry  to  cite  authorities  in  support  of  it. 
Parfitt  V.  Lawless,  L.  R.  2  Prob.  &  Div.  462;  Brick  v.  Brick,  66  N.  Y. 
144;  In  re  Lyddy's  Will  (Sup.)  5  N.  Y.  Supp.  636;  In  re  Bedlow,  67 
Hun,  408,  22  N.  Y.  Supp.  290;  Bancroft  v.  Otis  (Ala.)  8  South.  286. 
Neither  is  it  sufficient  to  establish  that  a  will  was  obtained  by  un- 
due influence  that  the  person  accused  of  practicing  it  had  an  oppor- 
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tunity  so  to  do,  because  the  fact  that  such  an  opportunity  existed 
does  not  raise  the  presumption  that  advantage  was  taken  of  it.  In 
re  Bedlow,  67  Hun,  408,  22  N.  Y.  Supp.  290;  Cudney  t.  Cudney,  68 
N.  Y.  148.  The  person  who  alleges  that  the  will  was  obtained  in 
that  way  is  bound  to  prove,  not  only  that  there  was  an  opportunity 
to  exercise  undue  influence,  but  that  it  was  actually  exerted,  and 
that  the  effect  of  it  was  to  overpower  the  will  of  the  testator,  and 
procure  him  to  make  a  disposition  of  his  property  other  than  that 
which  he  would  have  made  if  no  influence  was  exerted,  and  which 
he  would  not  have  made  if  no  such  influence  had  been  practiced  upon 
him.  It  will  be  necessary  to  examine  the  evidence  in  this  case  to 
see  whether,  within  these  well-settled  rules,  the  contestants  estab- 
lished that  the  will  was  procured  by  undue  influence  of  Le  Page,  as 
the  surrogate  found. 

It  appears  from  the  testimony  that,  in  1881,  Mrs.  Spratt  made  a 
will,  in  which  Le  Page  was  named  as  residuary  legatee.  This  will 
continued  in  existence  until  April  24,  1893.  There  is  nothing  to 
show  that  dtH^ing  all  that  time  there  was  any  ground  of  difference 
between  Le  Page  and  Mrs.  Spratt,  or  that  up  to  that  time  she  had 
any  reason  to  complain  of  his  conduct  towards  her.  It  is  quite  true 
thai:  there  were  financial  transactions  between  them,  and  it  may  be 
that,  as  the  result  of  these  transactions,  Le  Page  did  not  appear  in 
an  enviable  situation,  but  with  regard  to  that  more  will  be  said  here- 
after. It  was  made  to  appear  that  on  the  24th  of  April,  1893,  Mrs. 
Spratt  made  a  new  will,  from  the  provisions  of  which  Le  Page  was 
excluded,  and  another  person  named  as  residuary  legatee.  Why 
this  was  done  nowhere  appeared.  Where  Le  Page  was  at  that  time 
is  not  shown  by  the  evidence.  It  does  appear,  however,  that,  soon 
after  that  time,  he  came  to  the  city  of  New  York,  with  his  wife.  He 
did  not  stay  at  Mrs.  Spratt's  house,  but  he  and  his  wife  stayed  at  the 
Sinclair  House.  There  is  no  evidence  to  show  that  from  the  24th 
of  April,  1893,  to  the  25th  of  May,  1893,  he  saw  Mrs.  Spratt  more 
than  twice.  One  of  those  times  was  when  the  second  will  was 
made,  and  the  other  a  few  days  before  it.  The  person  who  saw  him 
with  Mrs.  Spratt  at  that  time  did  not  undertake  to  say  that  he  had 
one  word  of  conversation  with  her.  The  case  is  entirely  barren, 
therefore,  of  any  proof  that,  by  word  or  act  between  the  24th  of 
April  and  the  25th  of  May,  Le  Page  communicated  with  Mrs.  Spratt 
on  the  subject  of  a  will,  or  conveyed  to  her  any  intimation  or  request 
that  she  should  make  any  change  in  the  will  which  she  had  previ- 
ously made.  Indeed,  there  is  no  evidence  in  the  case  that  he  knew 
what  were  the  terms  of  the  will  of  April  24th.  Mrs.  Le  Page  said 
that  she  heard  that  Mrs.  Spratt  had  made  a  will,  and  that  she  told 
her  husband  of  it,  but  that  she  never  saw  it,  and  did  not  know  what 
was  in  it.  There  is  no  evidence  to  contradict  this  except  the  testi- 
mony of  Mrs.  Carrie  Spratt,  who  says  that  at  one  time,  in  the  month 
of  May,  1893,  she  saw  Mrs.  Le  Page  in  the  laundry,  showing  her  hus- 
band a  folded  light  brown  paper;  and  that  immediately  afterwards 
Le  Page  said  that  he  had  to  go  down  town,  and  that  he  would  be 
back;  and  that  he  was  very  much  excited.  It  does  not  appear  that 
Le  Page  or  his  wife  looked  at  the  paper,  or  that  they  knew  thej 
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contents  of  it,  nor  that  it  was  the  will  of  April  24, 1893.  But  it  was 
possibly  fair  to  infer,  although  there  was  no  direct  proof  upon  the 
subject,  that  Le  Page  did  have  some  conversation  with  Mrs.  Spratt 
during  the  month  of  May,  1893,  because  in  some  way  he  became  pos- 
sessed of  her  desire  to  have  another  will  made,  and  procured  Har- 
rison &  Byrd  to  go  to  her  house  to  make  it.  Even  that  inference, 
however,  leaves  us  a  long  way  from  any  proof  that  he  exercised  any 
undue  influence,  or  any  influence  whatever,  upon  Mrs.  Spratt  to  get 
her  to  make  the  will  she  did  make  in  May.  The  only  evidence  as  to 
the  relations  between  these  parties  is  that  derived  from  Le  Page's 
cross-examination  when  he  was  sworn  and  examined  as  a  surrogate's 
witness.  Care  must  be  taken  not  to  draw  from  that  examination  too 
severe  inferences  against  the  witness.  He  was  required  to  answer 
explicitly  whatever  question  was  put  to  him,  however  harsh  might 
be  the  inferences  to  be  drawn  from  his  answer.  He  was  not  permit- 
ted to  explain  his  answers,  although  he  made  many  efforts  to  do  so; 
nor  was  he  permitted  to  tell  fully  any  of  his  business  transactions 
with  Mrs.  Spratt,  from  which  these  inferences  were  drawn,  which, 
as  the  surrogate  says,  show  him  in  an  unenviable  light.  Neither 
was  he  permitted,  by  independent  evidence,  to  explain  any  of  these 
transactions.  For  these  reasons,  it  is  necessary  to  be  careful,  and 
not  lay  too  much  stress  upon  this  cross-examination  of  Le  Page, 
either  as  showing  that  he  was  a  bad  man,  or  that  his  relations  with 
Mrs.  Spratt  were  such  that  he  could  have  practiced  undue  influence 
upon  her  if  he  had  seen  fit.  When  the  conduct  of  a  witness  is  at- 
tacked in  such  a  case,  he  should  have  given  to  him  the  very  fullest 
opportunity  to  explain  all  the  transactions  as  to  which  he  is  inquired 
of,  not  only  giving  the  facts,  but,  where  the  surroundings  are  mate- 
rial, giving  the  circumstances  of  the  transaction  in  full.  In  this 
case,  although  Le  Page  was  permitted  to  go  into  his  business  affairs 
with  Mrs.  Spratt,  frequently  when  he  attempted  to  give  testimony 
on  his  own  account  with  regard  to  some  transaction,  he  was  met  by 
the  objection  that  it  was  not  admissible,  under  section  829  of  the 
Code,  and  his  version  of  the  transaction  was  excluded.  Not  only 
was  this  done  in  his  own  case,  but  it  was  done  in  the  case  of  the 
witness  Cole,  when  he  was  sworn  to  testify  as  to  the  payments  made 
by  him  to  Mrs.  Spratt.  But,  giving  this  testimony  its  utmost  weight 
against  Le  Page,  it  proves  only  that  he  had  used  his  friendship  with 
Mrs.  Spratt  to  borrow  money  of  her,  part  of  which  he  had  paid;  but 
it  does  not  show  that  he  had  gained  any  great  control  or  influence 
over  her,  much  less  that  he  exercised  any  at  this  time.  Besides  the 
testimony  of  Le  Page,  there  was  evidence  given  from  Mrs.  Sellon 
and  from  one  Rodenberger,  bearing  upon  the  feeling  of  Mrs.  Spratt 
towards  Le  Page.  Of  this  evidence  it  may  be  said  that  it  showed 
that  Mrs.  Spratt  found  fault  with  Le  Page  at  the  time  of  which  the 
witnesses  spoke,  because  he  had  borrowed  money  of  her.  Except 
for  that  testimony,  there  is  no  evidence  in  the  case  to  show  any  un- 
due influence  on  the  part  of  Le  Page  in  the  making  of  the  will  of 
May  25th.  On  the  contrary,  it  appears  from  the  testimony  of  Mr. 
Harrison  that  Mrs.  Spratt  told  him  what  legacies  she  desired  to 
leave  by  that  will,  that  Le  Page  said  nothing  on  the  subject,  and  she 
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communicated  with  nobody  in  his  preBence  with  regard  to  them, 
except  with  Toner,  about  the  carriage  and  horse.  A  comparison  of 
that  will  with  the  will  of  April  24th  shows  that  there  is  little  mate- 
rial difference  between  them,  except  with  regard  to  the  residuary 
l^atee.  In  the  will  of  May  25th  she  had  reinserted  Le  Page  as  re- 
siduary legatee,  which  position  he  had  occupied  towards  her  ever 
since  1881,  except  one  month.  The  other  provisions  of  the  will  are 
substantially  like  the  will  which  was  made  on  the  24th  of  April. 

We  have  thus  gone  over  in  a  general  way  all  the  testimony  which 
is  relied  upon  as  showing  that  the  will  was  obtained  by  undue  influ- 
ence practiced  by  Le  Page  upon  Mrs.  Spratt,  and  we  have  reached 
the  conclusion  that  the  surrogate  erred  in  his  decision  on  that  point. 

We  have  examined  the  various  exceptions  taken  to  the  ruling  of 
the  surrogate;  but,  as  the  conclusion  reached  above  will  require  a 
new  trial  of  the  issue  of  undue  influence,  it  is  unnecessary  to  say 
more  with  regard  to  it  than  that  many  of  them  proceeded  upon  an 
erroneous  principle.  The  evidence  of  Cole,  which  was  objected  to 
and  excluded  as  incompetent,  under  section  829  of  the  Code,  was 
plainly  competent.  So  was  the  evidence  of  Mrs.  Le  Page.  She  had 
been  examined  fully  as  to  the  transactions  with  Mrs.  Spratt,  and 
as  to  the  time  when  she  became  acquainted  with  her;  and,  by  that 
course  of  examination,  the  contestants  had  opened  the  whole  subject, 
so  that  she  was  competent  to  testify  upon  it;  and  it  was  error  to 
exclude  her  testimony  upon  the  grounds  to  which  objection  was 
made.  But  it  is  unnecessary  to  pursue  the  investigation  of  these 
exceptions  further.  The  conclusion  of  our  examination  is  that  the 
decree  of  the  surrogate  must  be  reversed,  and  the  case  must  be  sent 
for  trial  by  jury  in  the  supreme  court  upon  two  questions:  First. 
Was  the  paper  writing  dated  on  the  25th  of  May,  1893,  the  last  will 
and  testament  of  Julia  Ann  Spratt?  And,  second,  was  such  paper 
writing  procured  by  fraud  and  undue  influence  of  Robert  Nelson  Le 
Page? 

The  costs  of  this  appeal  are  to  abide  the  event  of  the  final  determi- 
nation of  the  case,  after  the  new  trial  shall  have  been  had.  All  con- 
cur. 


(3  App.  Div.  572.) 

SILVER  V.  WESTERN  ASSUR.  CO.  OF  TORONTO,  CANADA. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  10,  180G.) 

1.  Foreign  Insurance  Company— Service  of  Summons. 

Code  CiT.  Proc.  §  432,  provides  that  personal  service  of  summons  up- 
on a  foreign  corporation  must  be  made  by  delivering  a  copy  thereof  with- 
in the  state  (1)  to  certain  officers  therein  mentioned;  (2)  to  a  person 
designated  for  the  purpose  by  the  corporation;  (3)  if  no  person  so  desig- 
nated and  no  officer  specified  in  subdivision  1  can  be  found,  etc.,  to  the 
cashier,  a  director,  or  a  managing  agent  of  the  corporation.  Laws  1892, 
c.  690,  §  30,  provided  that  service  upon  foreign  insurance  companies  might 
be  made  by  service  upon  the  insurance  commissioner.  Held,  in  an  action 
against  a  foreign  insurance  company,  that  it  was  not  necessary  to  serve 
the  summons  upon  the  insurance  commissioner. 

2.  Same— Resident  Agent. 

It  was  not  error  to  refuse  to  set  aside  service  on  one  whom  the  affidavits 
of  defendants  attorney  showed  to  be  a  special  agent  for  defend|int,  but 
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did  not  show  that  he  was  not  also  one  of  the  persons  mentioned  in  aub- 
division  1  or  3  of  said  section  432,  nor  that  any  person  was  designated 
upon  whom  to  malie  service  as  provided  in  subdivision  2. 

Appeal  from  special  term,  New  York  county. 

Action  by  Helen  Silrer  against  the  Western  Assurance  Company 
of  Toronto,  Canada.  From  an  order  made  at  special  term,  which 
vacated  a  former  order  made  on  default  setting  aside  the  service  of 
summons  and  complaint  in  the  action,  and  which  then  denied  defend- 
ant's  motion  to  set  aside  such  service,  defendant  appeals.     Affirmed. 

February  6,  1896,  George  A.  Stearns  made  an  affidavit  entitled  in  the  action, 
wherein  he  stated,  in  substance,  that  he  was  the  attorney  for  the  defendant 
in  the  action  for  the  motion  only;  that  defendant  was  a  foreign  corporation 
organized  under  the  laws  of  Canada;  that  it  was  doing  business  In  this  state, 
and  had  complied  with  the  laws  of  the  state;  that  pursuant  to  law  the  de- 
fendant had  duly  designated  the  superintendent  of  insurance  of  the  state  as 
the  person  on  whom  service  of  all  process  in  the  state  must  be  made,  and  such 
designation  was  still  in  force,  as  appeared  by  a  certificate  of  said  superintend- 
ent in  deponent's  possession  certifying  that  defendant  filed  in  his  department 
July  16,  1884,  an  appointment  of  the  superintendent  as  Its  attorney  to  receive 
service  of  process  in  the  state  under  the  provisions  of  chapter  346,  Laws  1S84, 
and  that  such  appointment  had  not  been  revoked,  and  was  still  In  force  and 
eflfect;  that  one  Blackwell  was  a  special  agent  for  defendant,  and  that  his 
duty  was  to  act  for  the  defendant  in  receiving  proofs  of  loss  and  in  adjusting 
losses,  and  that  deponent  had  been  Informed  by  said  Blackwell  that  a  sum- 
mons and  complaint  in  this  action  were  left  with  him,  although  he  (Blackwell) 
expressly  stated  that  he  was  not  the  proper  person  upon  whom  to  make 
service.  Upon  this  affidavit  an  order  to  show  cause  was  made,  and  afterwards, 
the  plaintiff  being  in  default,  the  order  was  made,  setting  aside  the  service  of 
the  summons  and  complaint.  Afterwards  the  attorney  for  the  plaintiff  made 
an  affidavit,  in  which  he  stated,  among  other  things,  that  the  action  was  com- 
menced by  the  service  of  the  summons  and  complaint  upon  Mr.  Blackwell,  the 
agent  of  defendant.  Subsequently  the  default  was  opened,  and  the  motion  to 
set  aside  the  service  was  denied.  The  only  facts  upon  which  the  court  acted 
in  denying  the  motion  to  set  aside  the  service  were  those  stated  in  these  two 
affidavits  above  referred  to.  The  summons  and  complaint  were  not  used  on 
the  motion,  and  are  not  in  the  papers  upon  this  appeal. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Greorge  A.  Steams,  for  appellant. 
Abraham  H.  Sarasohn,  for  respondent. 

WILLIAMS,  J.  It  is  conceded  here  that  the  court  at  special 
term  erred  in  placing  its  decision  upon  the  failure  of  defendant  to 
make  the  designation  provided  for  in  chapter  349,  Laws  1895.  That 
act  related  solely  to  justices'  courts,  and  had  no  application  to  courts 
of  record.  The  only  question  is  whether  the  service  was  properly 
made  by  delivering  copies  of  the  summons  and  complaint  to  Black- 
well,  the  agent  of  defendant,  under  subdivision  3,  §  432,  Code  Civ. 
Proc.     That  section  provides  that: 

"Personal  service  of  the  summons  upon  a  foreign  corporation  must  be  made 
by  delivering  a  copy  thereof  within  the  state,  (1)  to  the  president,  treasurer 
or  secretai-y,  or  if  the  corporation  lacks  either  of  these  officers,  to  the  officer 
perfomilng  con*esponding  functions  under  another  name.  (2)  To  a  person 
designated  for  the  purpose  by  a  writing  under  the  seal  of  the  corporation 
and  the  signature  of  the  president,  vice-president  or  other  acting  head  ac- 
companied with  a  written  consent  of  the  person  designated  and  filed  in  the 
office  of  the  secretai^r  of  state.    [The  section  then  provides  for  the  contents  of 
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the  desigDation,  and  that  it  shall  remain  in  force  until  a  written  revocation  Is 
filed,  etc.]  (3)  If  such  a  designation  is  not  in  force  or  if  neither  the  person 
designated  nor  any  officer  specified  in  subdivision  1,  of  this  section  can  be 
found  with  due  diligence,  and  the  corporation  has  property  within  the  state, 
or  if  the  .*ause  of  action  arose  therein,  to  the  cashier,  a  director,  or  a  managing 
agent  of  the  corporation  within  the  state.'' 

The  defendant  made  the  motion  to  set  aside  the  service,  and  it 
was  incumbent  upon  it,  in  order  to  obtain  the  relief  sought  for,  to 
show  facts  from  which  the  court  could  determine  that  the  service 
was  improperly  made.  We  do  not  think  such  facts  were  shown  by 
the  papers  used  on  the  motion.  The  appointment  of  superintendent 
of  insurance  as  attorney  to  receive  service  of  process  was  made  un- 
der chapter  346,  Laws  1884  (not  1894,  as  stated  in  the  printed  pa- 
pers). The  appointment  was  made  in  1884,  after  the  passage  of  the 
act  of  that  year.  That  act  was  repealed  by  chapter  690,  Laws  1892, 
and  section  30  of  the  later  act  was  enacted  in  place  of  the  provisions 
of  the  act  of  1884.  The  act  of  1884  and  the  act  of  1892,  so  far  as 
the  question  here  involved  is  concerned,  were  substantially  the  same, 
and  provided,  in  effect,  that  a  foreign  insurance  corporation  should  ' 
execute  and  file  in  the  office  of  the  superintendent  of  insurance  a 
written  appointment  of  the  superintendent  to  be  the  true  and  lawful 
attorney  of  such  corporation  in  and  for  this  state,  upon  whom  all 
lawful  process  in  any  action  or  proceeding  against  such  corporation 
might  be  served  with  the  same  force  and  effect  as  if  it  were  a  domestic 
corporation,  and  that  service  upon  such  attorney  should  be  deemed 
service  upon  the  corporation.  The  appointment  made  under  these 
provisions  was  not  the  designation  provided  for,  however,  by  subdi- 
vision 2,  §  432,  Code  Civ.  Proc.  The  appointment  made  under  these 
acts  was  to  be  filed  in  the  office  of  the  superintendent  of  insurance. 
And  related  alone  to  foreign  insurance  corporations;  while  the  desig- 
nation under  this  section  of  the  Code  was  to  be  filed  in  the  office  of 
the  secretary  of  state,  and  related  to  all  foreign  corporations,  wheth- 
er insurance  or  otherwise.  The  provisions  of  section  432  of  the 
Code  of  Civil  Procedure  were  enacted  long  before  either  the  statute 
of  1884  or  that  of  1892.  These  provisions  of  the  Code  have  never 
been  expressly  repealed,  and  are  still  in  force.  The  provisions  of 
the  acts  of  1884  and  1892  in  no  manner  conflict  with  the  provisions 
of  the  Code.  The  acts  of  1884  and  1892  provided  for  the  service  of 
process  upon  a  person  other  than  those  specified  in  the  provisions 
of  the  Code,  where  the  foreign  corporation  was  an  insurance  com- 
pany. The  acts  of  1884  and  1892  provided  merely  that  process 
might  be  served  upon  the  superintendent  of  insurance,  not  that  it 
must  be.  A  proper  service  might,  therefore,  be  made  upon  a  foreign 
insurance  corporation  under  the  provisions  either  of  the  Code  or  of 
the  act  of  1884  or  1892.  Concededly,  there  was  no  attempt  here  to 
serve  under  the  provisions  of  the  act  of  1884  or  of  1892. 

The  only  question,  therefore,  is  w^hether  the  defendant  made  proof 
of  such  facts  at  special  term  as  called  upon  the  court  to  hold  that 
there  w^as  not  good  service  under  the  provisions  of  the  Code.  It  ap- 
peared that  the  service  was  made  by  delivering  the  summons  and 
complaint  to  Blackwell.     There  was  no  proof  or  claim  that  any  des- 
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ignation  had  been  made  under  the  proTisions  of  the  Code,  The  dif- 
ficulty with  the  proof  that  was  made  at  special  term  was  that  it  did 
not  show  that  Blackwell  was  not  the  person  referred  to  in  either 
the  first  or  third  subdivision  of  section  432.  All  that  the  proof 
showed  was  that  he  was  a  special  agent  for  defendant,  and  that  his 
duty  was  to  act  for  defendant  in  receiving  proofs  of  loss  and  in  ad- 
justing losses.  It  did  not  show  that  he  had  no  other  relations  with 
the  defendant.  For  all  that  appeared,  he  might  have  been  the  presi- 
dent or  secretary  of  defendant.  There  was  no  proof  that  the  de- 
fendant did  not  lack  either  of  these  oflBcers,  and  that  Blackwell  was 
not  then  an  oflScer  performing  corresponding  functions.  If  he  was 
either  of  these  persons,  the  service  was  good  under  the  first  subdivi- 
sion of  the  section.  There  was  no  proof  that  a  designation  under 
subdivision  2  of  the  section  had  been  made  or  was  in  force,  nor  was 
there  any  proof  that  the  defendant  had  no  property  within  this  state, 
nor  that  the  cause  of  action  did  not  arise  in  this  state;  and,  in  the 
absence  of  this  proof,  the  service,  if  made  upon  the  cashier,  a  di- 
rector, or  a  managing  agent  of  the  defendant,  was  good  under  the 
third  subdivision  of  the  section;  and  then  there  was  no  proof  that 
Blackwell  was  not  either  the  cashier,  a  director,  or  a  managing 
agent  of  the  defendant.  The  defendant  could  not  have  an  order  set- 
ting aside  the  summons  and  complaint  unless  he  proved  that  the 
service  made  was  not  such  as  the  law  provided  for  to  give  the  court 
jurisdiction  of  the  action.  No  such  proof  was  given,  for  the  rea- 
sons stated.  Such  proof  was  at  hand  if  it  could  be  made  at  all. 
Blackwell  was  the  agent  for  defendant,  located  in  the  state.  His 
affidavit  could  have  been  presented  showing  what  his  entire  rela- 
tions with  the  defendant  were.  Only  the  attorney's  affidavit  was 
produced,  and  it  might  well  be  true  that  he  had  no  knowledge  as  to 
BlackwelFs  relations  with  the  defendant,  or  whether  they  were  any- 
thing more  than  that  of  a  special  agent  with  the  duty  to  receive 
proofs  of  loss  and  to  adjust  losses  or  not.  We  do  not  deem  it  nec- 
essary to  pass  upon  the  question  whether,  if  BlackwelPs  only  rela- 
tions with  the  defendants  were  to  act  for  it  in  receiving  proofs  of 
loss  and  adjusting  losses,  he  was  a  managing  agent  under  the  provi- 
sions of  section  432  of  the  Code.  There  was  no  proof  before  the 
special  term  that  these  were  his  only  relations  with  defendant,  no 
proof  that  his  relations  were  not  such  as  clearly  and  beyond  all  ques- 
tion constituted  him  a  managing  agent. 

We  think  the  order  was  properly  made  by  the  special  term,  and 
that  it  should  be  affirmed,  with  costs.     All  concur. 


<3  App.  Div.  578.) 

In  re  ATWOOD  et  al. 

Appeal  of  TALCOTT. 

(Supreme  Court,  Appellate  Division,  First  Department    April  10,  189G.) 

1.  Assignment  fou  Creditors— Claim  of  Factor. 

A  factor,  with  property  of  his  principal  In  bis  possession,  cannot,  on  as- 
signment of  his  principal  for  benefit  of  creditors,  prove  hipL^claim  against 
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the  assigned  estate  for  the  balance  due  at  the  date  of  assignment,  in- 
cluding advances,  and  receive  his  dividend  thereon,  and  retain  the  property 
in  his  possession  to  satisfy  the  balance  of  his  claim  after  applying  the  divi- 
dend so  received. 

a.  Appeal— Theoby  not  Urged  Below. 

Relief  cannot  be  claimed,  on  appeal,  on  a  theory  not  urged  and  based  on 
issues  not  raised  on  the  trial. 

8.  Costs — Allowance. 

Where  one  failed  to  prove  his  claim  against  an  assigned  estate,  an  allow- 
ance against  him  of  $500  for  attorney's  fees  was  excessive,  where  the  trial 
was  not  a  lengthy  one. 

Appeal  from  special  term,  New  York  coimty. 

Petition  by  James  Talcott  to  prove  his  claim,  as  factor,  against 
Hector  M.  Hitchings,  as  assignee  for  benefit  of  creditors  of  Orlo  At- 
wood  &  Sons.  From  a  judgment  disallowing  his  claim,  and  charging 
him  with  costs  and  |500  counsel  fees,  petitioner  appeals.  Modified 
as  to  fees. 

The  claim  was  presented  to  the  assignee,  who  refused  to  allow  it  There- 
upon, the  claimant  applied  to  the  court,  by  petition,  for  an  order  of  reference 
to  adjudicate  as  to  his  claim.  The  assignee  made  answer  to  the  petition,  and 
thereupon  the  reference  was  ordered  to  hear,  try,  and  determine  the  issue 
made  as  to  the  allowance  of  the  claim.  The  referee  reported  that  the  assignors, 
in  1882  and  181)3,  were  manufacturers  of  ribbons,  and  the  claimant  was  a  com- 
mission merchant  in  the  city  of  New  York;  that  in  December,  1892,  an  ar- 
rangement was  made,  between  the  assignors  and  the  claimant,  under  which 
goods  manufactured  by  the  assignors  were  consigned  to  the  claimant,  who  re- 
ceived them  for  sale  on  an  agreed  commission;  that  between  December  1, 
1892,  and  August  3,  1893,  when  the  assignment  was  made,  the  claimant  re- 
ceived large  quantities  of  manufactured  goods  for  sale  on  commission,  pur- 
suant to  such  arrangement,  upon  which  claimant  •  made  large  advances  of 
money  to  the  assignors;  that  during  the  same  time  the  claimant  made  large 
sales  of  such  goods  for  the  account  of  the  assignors,  and  applied  the  proceeds, 
exceeding  $60,000,  in  reduction  of  his  advances  to  the  assignors  and  his  charges 
for  interest  and  commissions;  that,  after  assignment,  the  claimant  presented 
to  the  assignee  the  claim,  in  due  form,  against  the  assigned  estate  for  the  sum 
of  $90,599.29,  being  the  sum  claimed  by  him  to  be  due  from  the  assignors  on 
account  of  advances,  interest,  and  commissions  at  the  date  of  the  assignment, 
which  claim  the  assignee  refused  to  allow,  but  rejected;  that,  since  the  as- 
signment, the  claimant  has  continued  to  make  sales  of  the  consigned  goods,  but 
a  considerable  portion  thereof  remained  unsold,  and  in  the  possession  of  the 
claimant.  Upon  these  facts  the  referee  decided  that  the  claimant  was  not,  at 
the  time,  entitled  to  prove  such  claim  against  the  estate,  and  his  claim  should 
be  disallowed,  with  costs  against  the  claimant.  Upon  this  report  the  Judg- 
ment appealed  from  was  ordered  by  the  court,  confirming  the  report  disallow- 
ing the  claim,  and  charging  claimant  with  costs  of  the  proceeding,  $227.50,  and 
counsel  fees,  $500.    From  that  Judgment  this  appeal  is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Lyman  B.  Bunnell  and  Theron  G.  Strong,  for  appellant. 
George  W.  Stephens,  for  respondent. 

WILLIAMS,  J.  This  was  a  proceeding  to  determine  the  validity 
of  a  claim  against  an  assigned  estate,  under  section  26,  chapter  466, 
Laws  of  1877,  which  provides  that  the  court  or  judge  may,  in  its  or 
his  discretion,  order  a  trial  by  a  jury  or  before  a  referee  of  any  dis- 
puted claim  or  matter  arising  under  the  provisions  of  the  act,  and 
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may  award  reasonable  costs  and  counsel  fees,  and  determine  which 
party  shall  pay  the  same. 

The  claim  made  by  the  claimant,  as  appears  by  his  petition,  was 
for  an  indebtedness  owing  and  due  by  the  assignors  to  him  at  the 
time  of  the  assignment.  The  assignee  denied  that  there  was  any 
such  indebtedness,  and  that  was  the  issue  tried  before  the  referee. 
There  was  no  suggestion  in  the  petition,  as  there  seems  to  be  on  this 
appeal,  that  the  claimant  desired  a  reference  to  ascertain  the  amount 
of  his  lien  upon  the  property  in  his  hands  for  advances,  to  the  end 
that  the  property  subject  to  the  lien  might  be  applied  to  pay  the 
same.  What  he  asked  for  was  that  the  claim  against  the  estate 
might  be  adjudicated  and  determined,  to  the  end  that  he  might  have 
his  distributive  share  of  the  estate;  and  the  order  of  reference  di- 
rected the  issue  raised  by  the  petition  and  answer  to  be  so  referred 
and  heard  and  determined.  The  trial,  as  it  took  place,  was  of  the 
issues  so  made;  and  the  report  was  upqn  such  issues  alone.  It  is 
too  late,  now,  upon  appeal,  for  the  claimant  to  allege  that,  while  he 
may  have  been  properly  beaten  upon  the  issue  made  and  tried,  still 
he  should  have  had  relief,  by  way  of  an  accounting,  as  to  the  amount 
of  his  lien  upon  the  property,  to  the  end  that  the  property  might  be 
applied  in  payment  of  the  same. 

The  decision  of  the  referee  as  to  the  issue  raised  and  tried  before 
him  was  correct.  The  authorities  cited  by  both  parties  held  that, 
under  such  an  arrangement  as  existed  between  these  parties,  resort 
must  first  be  had  to  the  fund  or  the  consigned  property  for  the  pay- 
ment of  any  advances  made,  before  the  principal  can  be  made  liable, 
and  that  it  is  incumbent  upon  the  factor  to  show  the  fund  to  be 
insufficient  to  repay  the  advances,  before  a  recovery  can  be  had 
against  the  consignor  personally.  Corlies  v.  Gumming,  6  Cow.  184; 
Gihon  V.  Stanton,  9  K  Y.  477;  Blackmar  v.  Thomas,  28  N.  Y.  67.  In 
the  case  of  Gihon  v.  Stanton  (above),  it  was  said  by  Judge  Selden  : 

"An  *advance'  is  something  which  precedes.  •  ♦  ♦  As  applied  to  the  pay- 
ment of  monejs  It  implies  that  the  parties  look  forward  to  a  time  when  the 
money  will  be  due  to  the  recipient.  •  •  ♦  An  advancement  by  a  factor  is  a 
prepayment,  a  mere  anticipation  of  the  avails  of  the  goods  consigned,  and  no 
more  creates  a  debt  in  the  first  instance  than  an  advancement  by  a  father  to 
his  son,  In  anticipation  of  his  expected  inheritance,  creates  a  debt." 

The  real  contention  of  the  claimant  at  the  trial  was,  as  it  is  on 
appeal,  that  he  was  entitled  to  have  his  claim  for  advances  estab- 
lished at  the  full  amount  remaining  unpaid  at  the  time  of  the  as- 
signment, and  to  take  his  dividend  thereon  from  the  estate,  and  then 
apply  the  proceeds  of  the  furtlier  sales  of  the  property  to  the  pay- 
ment of  any  balance  that  might  remain  unpaid  after  such  dividends 
were  so  applied.  He  therefore  made  no  attempt  to  account  for  any 
sales  of  property  made  after  the  date  of  the  assignment,  though  it 
appeared  many  such  sales  had  been  made.  He  furnished  the  referee 
with  no  means  of  ascertaining  the  amount  unpaid  upon  his  advances 
at  the  time  of  ^he  trial,  so  that  the  amount  of  his  lien  upon  the 
property  at  that  time  could  be  established,  and  a  decree  made  with 
reference  thereto. 

It  is  hardlv  necessary  to  suggest  the  case  of  People  v.  E.  Reming- 
ton &  Sons,  "121  N.  Y.  328,  24  N.  E.  793,  cited  by  counsel  for  claim- 
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ant,  is  no  authority  for  the  position  taken  by  him  at  the  trial,  and 
still  maintained,  that  claimant  might  prove  the  full  amount  of  the 
balance  of  his  advances  at  the  time  of  the  assignment,  and  take  his 
dividend  thereon,  and  apply  the  proceeds  of  subsequent  sales  of  prop- 
erty to  the  payment  of  balances  remaining  after  applying  the  divi- 
dend so  received.  In  that  case  there  was  a  debt  owing  for  which 
the  property  was  pledged  as  collateral.  Here  there  is  no  debt,  pri- 
marily. A  debt  only  comes  into  existence  after  the  sale  of  the 
property,  and  the  application  of.  the  proceeds,  and  then  the  debt  is  for 
the  deficiency,  and  that  alone  can  be  proved.  No  debt  or  claim 
existed,  at  the  time  of  the  trial,  for  which  this  claimant  could  make 
proof,  and  upon  which  he  could  take  a  dividend  from  the  estate. 
When  the  property  consigned  shall  have  been  disposed  of,  he  may 
prove  for  any  balance  of  his  demands  remaining  unpaid. 

The  judgment  ordered  by  the  special  term,  as  far  as  it  dismissed 
the  claim,  was  correct.  The  court  had  power,  under  the  statute,  to 
award  costs  and  counsel  fees;  and  there  was  a  sufficient  basis,  in  the 
affidavits  and  the  certificate  of  the  referee,  for  awarding  such  counsel 
fees.  The  trial,  however,  was  not  a  lengthy  one,  and  we  think  |250 
was  sufficient  in  amount  for  counsel  fees. 

The  judgment  should  be  modified  accordingly,  and,  as  modified, 
affirmed,  with  costs  of  appeal  to  the  respondents.     All  concur. 


SIMPSON  V.  NEW  YORK.  N.  H.  &  H.  R.  CO. 

(Supreme  Court,  Trial  Term.  New  York  County.   April  3,  1890.) 

1.  Carriers  of  Passengers— Liability  for  Mekchandise  and  Baggage  is 
Passenger's  Trunk. 

A  railroad  company  is  liable  to  a  passenger  for  bis  personal  baggage,  but 
not  for  merchandise  contained  in  bis  trunk,  delivered  to  it  by  him,  and  ac- 
cepted by  it  simply  as  passenger's  baggage,  and  without  notice  to  the  com- 
pany by  the  passenger  that  the  trunk  contained  merchandise. 
3.  Measure  of  Damages— Loss  ok  Baggage. 

In  an  action  against  a  raili*oad  company  for  the  loss  of  baggage,  plaintiff 
is  entitled  to  recover  its  value  for  use  to  him,  and  not  the  market  value. 

Action  bj  David  Simpson  against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company  to  recover  for  the  loss  of  a  trunk  de- 
livered by  plaintiff  to  defendant  to  be  transported  as  his  personal 
baggage.     Judgment  for  plaintiff. 

Kantrowitz  &  Esberg,  for  plaintiff. 
H.  W.  Taft,  for  defendant. 

McADAM,  J.  The  plaintiff,  on  November  22,  1802,  became  a  pas- 
senger on  defendant's  cars  for  a  business  trip  from  New  York  to 
Hartford.  The  defendant  took  charge  of  his  trunk,  and,  although 
often  demanded,  it  has  never  been  delivered  to  the  plaintiff. 

Whether  the  action  be  regarded  as  in  tort  or  on  contract  (Catlin 
V.  Adirondack  Co.,  11  Abb.  N.  C.  377),  the  defendant's  liability  for 
the  loss  has  been  legally  established  (Zinn  v.  Steamboat  Co.,  49  N. 
Y.  442;  Canfleld  v.  Railroad  Co.,  93  N.  Y.  532;  Curtis  v.  Railroad^Co^    j 

Digitized  by  VjOOQIC 


342  38  NEW  YORK  SUPPLEMENT.  (Sop.  Ct. 

74  N.  Y.  116;  Fairfax  v.  Railroad  Co.,  67  K  Y.  11,  73  N.  Y.  167; 
Matteson  v.  Railroad  Co.,  76  N.  Y.  381;  Stewart  v.  Stone,  127  N. 
Y.  500,  28  N.  E.  595).  The  extent  of  the  liability  will  next  be  con- 
sidered. .  The  trunk  contained  personal  baggage;  also,  merchandise 
valued  at  $1,249,  consisting  of  silk  mufflers  and  handkerchiefs,  such 
as  the  plaintiff  was  then  selling  in  his  business  as  a  dealer  in  such 
goods.  If  the  trunk  had  been  accepted  as  freight,  the  defendant 
would  have  collected  charges  commensurate  with  the  care  required 
and  the  risk  assumed;  but  it  was  accepted  without  charge,  simply 
as  passenger's  baggage,  or  as  containing  goods  intended  for  personal 
use  on  that  particular  journey.  In  such  case  the  carrier  is  not  liable 
for  merchandise  intended  for  sale,  or  even  for  samples  to  effect  sales. 
Hutch.  Carr.  §  685.  The  plaintiff  undertook  to  avoid  this  feature  of 
the  defense,  and  bring  himself  within  Stoneman  v.  Railroad  Co.,  52 
N.  Y.  429,  Perley  v.  Railroad  Co.,  65  N.  Y.  374,  Sloman  v.  Railroad 
Co.,  67  N.  Y.  208,  and  Glovinsky  v.  Steamship  Co.,  4  Misc.  Rep.  26G, 
24  N.  Y.  Supp.  136,  by  testifying  that  he  told  the  baggageman  that 
the  trunk  contained  merchandise.  The  usual  demand  for  compen- 
sation did  not  follow,  nor  was  any  suggestion  made  as  to  paying 
freight  or  extra  charges;  and  the  testimony  as  to  notice  is  altogether 
too  vague  and  unsatisfactory  to  warrant  an  affirmative  finding  there- 
on in  plaintiff's  favor.  See  Talcott  v.  Railroad  Co.  (Sup.)  21  N.  Y. 
Supp.  318. 

The  plaintiff  is,  nevertheless,  entitled  to  recover  for  the  loss  of  his 
personal  baggage,  which  had  not  been  long  in  use,  and  cost  $54.50. 
The  legal  measure  of  compensation  as  to  the  articles  lost  is  what 
they  were  worth  for  use  by  the  plaintiff,  not  the  market  value. 
Fairfax  v.  Railroad  Co.,  73  N.  Y.,  at  page  172.  The  original  cost 
may  be  considered  after  allowing  a  reasonable  sum  for  age  and  de- 
preciation. Jones  V.  Morgan,  90  N.  Y.,  at  page  11;  Bird  v.  Everard, 
4  Misc.  Rep.,  at  page  106,  23  N.  Y.  Supp.  1008. 

It  was  suggested,  at  the  close  of  the  trial,  that  the  plaintiff,  in  his 
pleading,  itemized  his  loss,  placing  a  separate  value  on  each  article 
of  about  so  much,  making  an  aggregate  of  about  $43,  and  that  the 
recovery  should  not  exceed  that  sum,  especially  as  the  defendant 
had  made  an  offer  of  judgment  founded  upon  the  items  and  values 
so  enumerated;  the  contention  being  that  it  would  be  prejudiced  by 
a  disregard  of  the  plaintiff's  allegations,  which  were  relied  upon  as 
controlling  against  him.  1  Bigelow,  Estop.  (4th  Ed.)  687;  Fay  v. 
Muhlker,  1  Misc.  Rep.,  at  page  323,  20  N.  Y.  Supp.  671.  "About'' 
means  nearly,  approximately,  almost.  Cent.  Diet.  The  itemized 
sums  fixed  by  the  plaintiff  in  his  verified  complaint  as  the  values  at 
the  time  of  the  WTong  are  consistent  with  the  original  cost  prices, 
with  his  estimate  of  deterioration  by  age  and  use  deducted ;  and  in 
this  manner  the  plaintiff  must,  upon  every  just  principle,  be  held  to 
have  concluded  himself  as  to  the  actual  loss  sustained.  The  figures 
will  harmonize  in  no  other  way.  Interest  may  be  added  to  give  a 
full  compensation  (Mairs  v.  Association,  89  N.  Y.  507;  Reiss  r.  Steam 
Co.  [Sup.  Ct.  N.  Y.]  12  N.  Y.  Supp.  557),  and  this,  with  the  value, 
makes  $50.74,  the  damages  recoverable,  for  which  sum  the  plaintiff 
is  entitled  to  judgment.  Digitized  by  GoOglc 
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(3  App.  Div.  511.) 

HERRMANN  et  al.  v.  CURIEL  et  al. 

(Supreme  CJourt,  Appellate  Divlgion,  First  Department.    April  10,  1896.) 

1.  Use  and  Occupation— Proof  op  Value. 

In  an  action  to  recover  for  the  use  and  occupation  of  premises,  a  verbal 
agreement  of  leasing,  invalid  under  the  statute  of  frauds,  is  admissible  tc 
show  the  value  of  such  use  and  occupation. 

2.  Same— Amount  of  Recovery. 

In  an  action  to  recover  for  the  use  and  occupation  of  disconnected  rooms 
in  a  building,  where  the  verbal  contract  of  leasing  was  invalid  under  the 
statute  of  frauds,  recovery  can  only  be  had  for  the  value  of  that  portion  of 
the  premises  actually  used  and  occupied. 

3.  Same— Stmbolical  Delivery  of  Possession. 

The  delivery  of  a  store  key,  with  the  continued  use  and  occupation  of  the 
store,  is  not  a  symbolical  delivery  of  the  lofts  above,  access  to  which  is  by 
a  separate  door,  unconnected  with  the  store  itself;  the  keys  of  such  lofts, 
or  of  the  door  leading  thereto,  not  being  delivered. 

Appeal  from  superior  court  of  New  York  City,  jury  teno. 

Action  by  Uriah  Herrmann  and  another  against  Herman  A.  Curiel 
and  others"  to  recover  for  the  use  and  occupation  of  certain  prem- 
ises.    Judgment  for  plaintiffs,  and  defendants  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

C.  E.  Rushmore,  for  appellants. 
Henry  H.  Man,  for  respondents. 

INGRAHAM,  J.  The  complaint  alleges  that  on  or  about  Decem- 
ber 12,  1890,  at  the  request  of  the  defendants,  the  plaintiffs  deliv- 
ered possession  to  them  of  the  first  floor,  basement,  and  second,  third, 
and  fourth  lofts  of  the  building  No.  80^  Pearl  street;  that  the  de- 
fendants continued  in  the  possession  and  occupation  of  the  prem- 
ises down  to  the  30th  day  of  December,  1891,  when  they  surrendered 
the  same  to  the  plaintiffs;  that  the  value  of  the  use  and  occupation 
of  said  premises  was  at  the  rate  of  f 2,000  per  annum;  that  the  de- 
fendants ''obtained  the  plaintiffs"  to  give  them  such  possession  by 
orally  promising  to  pay  the  sum  of  f 2,000  per  annum  for  the  use  and 
occupation  of  the  premises.  The  judgment  demanded  is  for  the  re- 
coverj'  of  ?2,100,  with  interest.  These  allegations  are  denied.  To 
show  the  yalne  of  the  use  and  occupation  of  the  premises,  the  plain- 
tiffs proved  a  verbal  agreement  by  which  the  defendants  agreed  to 
lease  the  premises  for  three  yearanat  ?2,000  per  year;  and,  the  jury 
having  found  that  such  agreement  was  made,  we  do  not  think  we 
should  be  justified  in  disturbing  the  verdict  fixing  the  value  of  the 
use  and  occupation. 

The  other  question  at  issue  was  as  to  the  possession  of  the  whole 
building  by  the  defendants.  It  is  conceded  that  the  defendants  en- 
tered into  possession  of  the  store;  but,  as  this  store  was  discon- 
nected from  the  rest  of  the  building,  and  as  the  action  is  for  use 
and  occupation,  it  seems  clear  that  the  plaintiffs  would  not  be  en- 
titled to  a  recovery  for  any  part  of  the  building  not  occupied,  or  of 
which  possession  was  not  taken  by  them.     The  court  left  it  for  the 
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jury  to  say  whether  the  defendants  did  take  possession  of  the  whole 
premises,  and  charged  them  that,  if  the  defendants  were  only  in 
possession  of  the  first  floor,  they  were  not  under  obligation  to  the 
plaintiffs  for  any  other  part  of  the  building.  We  do  not  think  that 
there  was  any  evidence  to  sustain  the  finding  of  the  jury  that  the  de- 
fendants actually  took  possession  of  any  part  of  the  building  except 
the  store.  It  was  proved  that  the  keys  of  the  store  were  delivered 
by  the  plaintiffs  or  their  agent  to  the  defendants;  that  the  defend- 
ants opened  the  door  leading  into  the  store,  and  used  the  store;  but 
there  is  no  evidence  to  show  that  they  ever  had  possession  of  any 
key  to  the  upper  part  of  the  building,  that  they  were  ever  in  actual 
possession  of  the  upper  part  of  the  building,  or  used  it  in  any  way. 
The  store  itself  was  entirely  disconnected  from  the  rest  of  the  build- 
ing, the  entrance  to  the  upper  part  of  the  building  being  by  a  sepa- 
rate door  from  that  used  as  an  entrance  to  the  store.  Upon  this 
finding  of  the  jury  the  plaintiffs  would  clearly  be  entitled  to  recover 
the  value  of  the  use  and  occupation  of  the  store;  but,  in  the  ab- 
sence of  evidence  to  show  either  an  actual  or  symbolical  possession 
of  the  other  lofts,  there  could  be  no  liability  for  use  and  occupation 
of  such  upper  lofts.  The  delivery  of  a  key  of  a  store,  with  the  con- 
tinued use  and  occupation  of  such  store,  cannot  be  considered  a  sym- 
bolical delivery  of  the  lofts  abov^  the  store  when  the  access  to  such 
lofts  is  by  a  separate  door,  not  connected  in  any  way  with  the  store 
itself,  and  where  the  keys  of  such  lofts,  or  of  the  door  leading  to 
auch  lofts,  have  not  been  delivered.  The  delivery  of  a  key  can  only 
be  considered  a  symbolical  delivery  of  the  premises  to  which  access 
is  given  by  the  door  which  the  key  that  is  delivered  controls.  By 
the  delivery  of  the  key  to  the  store,  no  access  or  method  of  commu- 
nication with  the  upper  lofts  was  given  to  the  defendants.  They 
could  not  control  in  any  way  the  upper  lofts  by  the  use  of  this  key 
of  the  store,  and,  so  far  as  appears,  the  lofts  themselves  were  at  all 
times  under  the  control  of  the  plaintiffs,  rather  than  the  defendants. 
To  sustain  this  action  it  is  not  sufficient  to  prove  that  the  plaintiff 
gave  to  the  defendants  the  means  of  obtaining  possession.  In  the 
absence  of  a  covenant  to  pay  rent  that  can  be  enforced  the  liability 
must  depend  upon  the  actual  use  and  occupation  of  the  premises,  and 
there  can  be  no  recovery  except  for  the  value  of  the  use  and  occu- 
pation of  what  was  actually  used  and  occupied. 

The  case  of  Hall  v.  Transportation  Co.,  34  N.  Y.  284,  relied  upon 
by  the  defendants,  presented  the  question  as  to  whether  or  not  a 
landlord  could  recover  for  use  an*-  occupation  of  premises  when  it 
appeared  that  the  defendants  were  not  in  the  actual  manual  occu- 
pation thereof.  In  that  case  it  was  found  that  the  defendants  took 
possession  of  the  premises  under  an  agreement  for  leasing  for  the 
term  of  three  years,  paid  rent  for  one  year,  and  then  locked  up  the 
premises,  retained  the  key  thereof,  and  had  not  surrendered  the  pos- 
session of  the  premises  to  the  plaintiff  at  the  time  of  the  commence- 
ment of  the  action.  It  was  held  that  that  possession  was  sufficient 
to  maintain  the  action  for  the  use  and  occupation.  And  this  rule 
would  apply  to  the  right  of  the  plaintiffs  to  maintain  an  action  for 
the  use  and  occupation  of  the  store  for  the  period  during  which  the 
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defendants  occupied  it,  and  down  to  the  time  when  the  key  was  sur- 
rendered. But  the  occupation  of  these  premises  was  entirely  dif- 
ferent from  that  in  the  case  above  cited.  In  this  case  there  is  no 
evidence  to  show  that  the  defendants  were  ever  actually  in  the  lofts 
except  once,  when  one  of  them  w.ent  through  the  premises,  to  see 
what  alterations  would  be  necessary.  No  part  of  the  lofts  was  ever 
used,  no  key  to  the  lofts  was  ever  in  the  defendants'  possession,  the 
lofts  were  never  locked  by  the  defendants.  At  no  time  was  the 
whole  possession  of  the  premises  given  to  the  defendants,  because, 
by  the  terms  of  the  lease,  the  plaintiffs  reserved  a  portion  of  the  sec- 
ond floor  for  their  own  use.  And  the  essential  element  in  an  action 
for  use  and  occupation  must  be  the  actual  use  and  occupation  of 
the  premises. 

The  jury  were  instructed  that,  if  they  found  that  the  plaintiffs  did 
not  give  to  the  defendants  possession  of  the  entire  building  80^  Pearl 
street,  except  the  first  loft,  then  the  plaintiffs  could  not  recover,  and 
the  defendants  were  entitled  to  a  verdict.  And  as  we  are  of  the 
opinion  that  there  was  no  evidence  to  sustain  a  finding  that  the 
plaintiffs  did  give  to  the  defendants  possession  of  the  entire  build- 
ing, or  that  the  defendants  ever  took  possession  of  the  entire  build- 
ing, we  do  not  think  the  finding  of  the  jury  can  be  sustained.  In  view 
of  the  new  trial,  however,  it  seems  proper  that  we  should  say  that, 
upon  proof  to  the  satisfaction  of  the  jury  that  the  defendants  made 
the  agreement  to  have  the  building  as  testified  to  by  the  plaintiffs, 
the  plaintiffs  could  recover  in  this  action  for  the  value  of  the  use 
and  occupation  of  the  store  upon  proving  the  agreement  or  contract 
under  wliich  the  defendants  took  possession,  and  the  continued  pos- 
session of  the  store. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellants  to  abide  the  event    All  concur. 


(3  App.  Dly.  305.) 

RINN  v.  ELECTRIC  POWER  CO.  OF  STATEN  ISLAND  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  7,  180C.) 

1.  Mbchanic's  Lien— Architect— Plans  and  Supebintendence, 

An  architect,  who  prepares  plans  for  a  building,  and  also  superintends 
Its  construction,  is  entitled  to  a  mechanic's  lien  for  his  entire  services;  but 
the  preparation  of  plans  alone,  not  supplemented  by  superintendence,  does 
not  give  him  a  lien. 

8.  Same— Modification  of  Plans  before  Construction. 

An  architect  prepared  plans  for  a  building,  the  erection  of  which  he  was 
also  to  superintend,— his  compensation  to  be  a  certain  percentage  of  the 
cost  and  his  expenses  while  acting  as.  superintendent.  It  was  shown  that, 
by  the  custom  of  the  profession,  a  certain  part  of  the  commission  was 
charged  for  preparing  the  plans,  and  the  remainder  for  superintendence, 
and  that,  where  a  building  was  not  erected,  or  not  completed,  the  commis- 
sion for  superintendence  was  charged  only  upon  the  amount  actually  ex< 
pended.  Before  the  building  was  commenced  the  plans  were  modified,  by 
direction  of  the  owner,  so  as  to  provide  for  the  present  erection  of  only  one- 
2uilf  the  entire  building.  When  such  half  was  partially  built,  the  owner 
became  insolvent,  and  building  was  stopped.  Beld  that,  as  the  modifica- 
tion in  plans  was  agreed  to  before  the  construction  was  begun,  the  architect 
was  entitled  to  a  lien  for  but  one-half  his  commission  for  the  entire  plans,  j 
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and,  in  addition,  for  all  his  expenses,  and  his  commission  for  superin- 
tendence on  the  amount  actually  expended. 

Appeal  from  special  term,  Richmond  county. 

Action  by  J.  Philip  Rinn  against  the  Electric  Power  Company  of 
Staten  Island,  Albert  B.  Boardman,  as  receiver,  and  others,  to  fore- 
close a  mechanic's  lien.  From  a  judgment  denying  a  lien  as  to  a 
poition  of  the  claim,  plaintiff  appeals.     Modified. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Edward  B.  Hill,  for  appellant. 
Lester  W.  Clark,  for  respondents, 

HATCH,  J.  The  facts  upon  which  this  appeal  is  to  be  deter- 
mined are  practically  without  dispute.  The  action  is  to  foreclose  a 
mechanic's  lien.  Plaintiff  is  an  architect,  and  was  employed  by  the 
defendant  company,  in  1892,  to  prepare  plans  for  and  superintend 
the  construction  of  a  power  house  at  New  Brighton,  Staten  Island. 
His  compensation,  provided  by  agreement,  was  5  i>er  cent,  on  the 
cost  of  the  structure,  and  expenses.  After  the  preparation  of  the 
plans  the  company  requested  him  to  modify  them  by  limiting  the 
construction  to  one-half  of  the  building.  This  plaintiff  complied 
with  by  pronding  an  18-inch  wall,  running  through  the  center  of  the 
proposed  structure.  The  construction  of  this  building  was  then  en- 
tered upon,  and  when  about  half  completed  the  company  became 
insolvent,  and  was  placed  in  the  hands  of  the  receiver.  When  the 
work  was  abandoned  $115,000  had  been  expended  thereon,  and  to 
complete  the  same  would  have  required  about  $50,000.  The  esti- 
mated cost  of  the  whole  building,  when  planned,  was  $330,000. 
Plaintiff's  compensation,  as  agreed  upon,  was  5  per  cent,  of  the  cost 
of  the  structure;  but,  by  custom,  among  architects,  established  upon 
the  trial,  when  the  building  is  not  erected,  or  if  the  erection  is  begun 
and  not  completed,  the  compensation  is  reduced  by  IJ  per  cent, 
of  the  cost  of  the  part  not  erected, — the  compensation  of  5  per  cent, 
being  made  up  by  a  charge  of  3^  per  cent,  for  preparing  plans  and 
li  per  cent,  for  supervision.  His  expenses  were  $440.80.  Plain- 
tiff's present  claim  is  that  he  was  entitled  to  a  lien  of  $10,288.35, 
and,  if  not  entitled  to  the  whole  sum,  for  more  than  the  court  has 
allowed.  His  claim  is  made  up  by  charging  5  per  cent,  on  the 
amount  expended,  3^  per  cent,  on  $216,000,  the  estimated  cost  of 
completion,  and  expenses.     The  admitted  payment  is  $3,427.45. 

The  court  below  found  and  stated  plaintiff's  account  as  follows: 

For  preparing  plans  for  the  whole  structm^e $11,550  00 

Expenses   440  00 

$ll,d90  00 
Payments   3,427  45 

$8,5G2  55 

One-half    $4,281  22 

One  and  a  half  per  cent,  for  supervising  $115,000  expended 1,725  00 
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— ^Which  sum  he  determined  was  a  lien,  and  directed  a  personal 
judgment  for  the  remainder  of  the  claim. 

The  only  substantial  point  in  controversy  relates  to  the  extent  of 
the  lien.  There  is  no  decision  in  this  state,  that  we  are  able  to  And, 
where  it  has  been  held  that  an  architect  who  simply  prepares  plans 
and  specifications  is  embraced  within  the  lien  law  of  the  state. 
Wherever  the  question  has  arisen,  the  preparation  of  plans  has  been 
accompanied  by  superintendence  of  the  construction.  In  Stryker  v. 
Cassidy,  76  N.  Y.  50,  the  court  of  appeals  held,  reversing  the  general 
term,  which  denied  the  existence  of  the  lien,  that  an  architect  was 
entitled  to  it.  But  in  that  case  there  was  present  the  element  of 
actual  supenision.     In  disposing  of  this  question  the  court  said: 

**Tlie  architect  who  superin tends  the  constiniction  of  a  building  performs 
labor  as  truly  as  the  carpenter  who  frames  It,  or  the  mason' who  lays  the  walls, 
and  labor  of  a  most  important  character." 

The  stress  of  the  whole  opinion  is  laid  upon  the  fact  that  there  is 
active  participation  in  the  manual  function  of  construction,  rather 
than  in  the  preparation  of  the  plans  for  the  edifice. 

In  Bank  v.  Gries,  35  Pa.  St.  423,  this  distinction  was  recognized, 
and  it  was  there  held  that  an  architect,  who  only  furnishes  plans, 
and  performs  no  work  upon  the  building,  is  not  entitled  to  a  lien. 
In  Ames  v.  Dyer,  41  Me.  397,  it  was  held  that  a  mold  from  which  a 
ship's  timbers  are  formed  does  not  enter  into  the  structure,  and  is, 
therefore,  not  embraced  as  material  for  construction.  In  Central 
Trust  Co.  V.  Richmond,  N.  I.  &  B.  B.  Co.,  54  Fed.  723,  it  was  inti- 
mated that  a  consulting  engineer,  whose  work  was  only  advisory, 
would  have  no  lien,  but  one  who  actually  superintended  would.  In 
rhcenix  Furniture  Co.  v.  Putin-Bay  Hotel  Co.,  6G  Fed.  683,  it  was 
doubted  if  a  lien  could  be  maintained  by  an  architect  who  only  fur- 
nished plans  and  specifications.  In  all  the  cases  which  have  fallen 
under  our  observation,  the  lien  was  denied,  or  there  was  concur- 
rence of  plans  and  superintendence.  Gardner  v.  Leek,  52  Minn.  522, 
54  N.  W.  746;  Knight  v.  Norris,  13  Minn.  473  (Gil.  438);  Von  Dorn 
V.  Mengedoht,  41  Neb.  525,  59  N.  W.  800. 

We  think  the  court  below  was  right  in  holding  that  it  is  the  part 
the  architect  takes  during  the  construction  that  draws  his  services 
within  the  lien  law.  This  rule,  as  applied  here,  limited  the  lien  to 
the  actual  superintendence  of  the  part  constructed.  Before  the  con- 
struction was  entered  upon,  plaintiff  was  informed  of  the  modifica- 
tion proposed,  and  changed  his  plans  accordingly.  When  the  con- 
struction was  begun,  he  then  knew,  and  assented  thereto,  that  the 
building,  which  wasi  to  be  erected,  was  only  one-half  of  the  one  orig- 
inally proposed;  that  the  other  half  might  or  might  not  be  erected, 
as  contingencies  dictated.  And  when  the  work  was  begun,  as  well 
as  when  work  stopped,  it  was  the  common  understanding  that  only 
the  half  would  then  be  erected.  It  cannot,  therefore,  be  said  that 
more  than  this  part  was  erected,  within  the  contemplation  of  the 
parties,  even  though,  as  part  thereof,  the  foundation  for  another 
chimney,  which  might  be  used  in  the  other  half,  was  laid.  In  fact, 
its  construction  was  never  entered  upon.  The  argument  of  plain- 
tiff that  his  plans  may  be  used  eventually  in  the  construction  of  th^^ 
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other  part  does  not  aid  him.  He  never  had  a  lien  for  his  plan& 
If  nothing  had  been  erected,  he  would  have  had  his  damages, — no 
more.  He  has  his  judgment  for  damages  nx)w,  and  the  court  can 
no  further  aid  him. 

It  is  quite  apparent,  however,  that  plaintiff  is  entitled  to  a  modi- 
fication of  his  judgment.  The  court  below  only  allowed  him  a  lien 
for  one-half  of  his  expenses.  He  was  entitled  to  the  whole  sum. 
This  item  was  all  incurred  in  and  about  the  construction  of  the 
building,  and  consequently  was  subject  to  no  deduction.  This  sum 
amounts  to  |220.80,  which  should  be  added  to  the  amount  allowed  as 
a  lien,  and  deducted  from  the  general  judgment  ordered.  Plaintiff 
is  also  entitled  to  interest  upon  the  respective  amounts  allowed.  In 
all  other  respects  we  think  the  conclusion  was  right. 

The  judgment  will  be  modified  in  accordance  with  this  opinion, 
and,  as  modified,  affirmed,  without  costs.     All  concur. 


(3  App.  DIv.  244.)  ,  ^ ,  ^,^  ^„ 

^       **^  '  In   re  TAYLOR. 

(Supreme  Court,  Appellate  Divieion,  Second  Department    April  7,  1896.) 

Election  Statutes— Repeal  by  Implication— Ikcorporation  op  Villages. 
Laws  1870,  c.  291,  §§  8,  9,  which  prescribe  the  method  for  holding  elections 
to  determine  whether  certain  territory  shaU  be  incorporated  into  a  vUlage, 
are  not  impliedly  repealed  by  Laws  1890,  c.  2G2,  relating  to  the  election  of 
public  officials,  as  amended  by  Laws  1895,  which  directs  the  manner  in 
which  ballots  shaU  be  provided  in  case  any  constitutional  amendment  or 
other  proposition  or  question  is  to  be  submitted  to  the  voters  of  the  state 
or  of  any  district  thereof. 

Appeal  from  order  of  Westchester  county  judge. 

Petition  by  Daniel  B.  Taylor  to  have  the  election  for  the  incorpo- 
ration of  the  proposed  village  of  Mt.  Vernon  declared  illegal.  From 
an  order  denying  the  petition,  Taylor  appeals.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

C.  H.  &  J.  A.  Young  &  Terry,  for  appellant 
William  Samuel  Johnson,  for  respondent. 

CULLEN,  J.  The  main  objection  urged  by  the  appellant  against 
the  regulai'ity  of  the  election  in  question  is  that  it  was  conducted 
in  accordance  with  the  provisions  of  section  9  of  the  general  act  for 
the  incorporation  of  villages  (chapter  291,  Laws  1870),  and  nowise 
in  conformity  with  the  requirements  of  the  election  law  of  1892; 
that  is  to  say,  there  w  ere  no  official  ballots  provided  for  the  election, 
and  the  ballots  voted  at  the  election  were  not  blanket  ballots,  but 
separate  ballots  in  favor  of  or  against  the  proposed  incorporation; 
also  there  were  no  voting  booths,  guard  rails,  or  similar  arrange- 
ments or  appliances.  The  validity  of  this  objection  depends  on  the 
question  whether  the  election  law  of  1892,  as  amended  in  1895  (Laws 
1895,  c.  810),  is  applicable  to  elections  to  determine  the  question  of 
an  incorporation  of  a  proposed  village.  The  statute  of  1870  directs, 
in  express  terms,  how  such  an  election  shall  be  held,  amj  the  style 
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of  ballots  to  be  voted  thereat.  The  statute,  in  these  respects,  has 
not  been,  in  direct  terms,  either  repealed  or  modified.  If  not  in 
force,  it  must  be  because  the  election  law  of  1892  covers  the  same 
subject-matter,  and  operates  as  an  implied  repeal  of  these  provi- 
sions, of  the  village  law.  The  first  reform  ballot  law  was  that  of 
1890.  After  the  enactment  of  that  statute  an  election  was  held 
to  pass  upon  the  proposed  incorporation  of  the  village  of  Harris- 
ville.  The  election  was  held  and  the  voting  had  in  the  old  way. 
On  appeal  it  was  held  that  the  ballot  law  of  1890  did  not  apply  to 
such  elections  and  that  the  election  was  valid.  Village  of  Harris- 
ville  V.  Lawrence,  66  Hun,  302,  21  N.  Y.  Supp.  62.  ••  It  is  entirely 
clear  that  that  decision  was  correct.  The  statute  of  1890  was  re- 
pealed in  1892,  and  the  election  law  substituted  for  it,  but  I  find 
nothing  in  the  latter  statute  to  show  that  it  was  intended  to  include 
elections  of  this  character.  Sections  2-4  of  the  statute  would  seem 
to  confine  its  scope  and  application  to  general  elections  and  special 
elections  to  fill  vacancies  in  oflBce.  There  has  not  been  pointed  out 
to  me,  nor  can  I  find  any  express  provision  in  it,  that  it  shall  be  of 
general  application  to  all  elections.  The  direction  as  to  oflacial  bal- 
lots and  the  form  of  such  ballots  is  plainly  not  general.  Section  80 
prescribes  when  official  ballots  shall  be  provided: 

^'Official  ballots  shall  be  provided  at  public  expense  at  each  polling  place 
for  every  election  at  which  public  officers  are  to  be  elected  directly  by  the 
people,  except  an  election  of  school  district  officers  or  school  officers  of  a  city 
or  village  at  which  no  other  public  officer  is  to  be  elected." 

Hence,  if  there  were  no  public  officer  to  be  elected  by  the  people 
at  an  election,  no  official  ballots  are  prescribed,  and  there  is  no  re- 
quirement that  the  ballots  voted  should  be  of  any  particular  char- 
acter, for  section  89  only  applies  where  official  ballots  should  have 
been  furnished,  and  yet  have  not  been  furnished.  It  will  be  seen 
by  the  limitations  and  provisions  of  section  80  that  the  whole  of 
article  4  of  the  election  law  is  limited  to  elections  at  which  public 
officers  are  to  be  elected.  The  serious  question  in  this  case  arises 
from  the  amendment  of  section  83,  made  by  chapter  810,  Laws  1895. 
As  amended,  it  directs  that,  whenever  a  constitutional  amendment 
or  other  proposition  or  question  is  to  be  submitted  to  the  vote  of 
the  electors  of  the  state  or  of  any  district  thereof,  a  separate  ballot 
shall  be  provided  by  the  same  officers  who  are  charged  by  law  with 
the  duty  of  providing  the  official  ballots  for  candidates  for  public 
office.  Such  ballots  shall  comply  with  the  requirements  of  the  offi- 
cial ballot  for  candidates  for  public  office,  in  so  far  as  such  require- 
ments are  applicable  thereto.  It  may  be  conceded  that  the  language 
of  this  section  in  its  present  form  is  broad  enough  to  include  the 
election  here  in  dispute,  but  this  concession  is  not  conclusive  upon 
the  question  presented.  The  intention  of  the  legislature  must  be 
determined  from  a  consideration  of  the  two  statutes  taken  in  their 
entireties.  It  is  to  be  premised  that  repeals  by  implication  are  not 
favored.  "A  statute  may  sometimes  be  regarded  as  being  repealed 
by  reason  of  its  inconsistency  with  a  subsequent  statute  and  by  im- 
plication; but  repeals  by  implication  are  not  favored  in  the  law,  and 
it  is  only  in  cases  where  the  repugnancy  is  manifest,  and  tjie  twa 
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statutes  cannot  be  reconciled  or  stand  together,  that  the  rule  can 
be  applied."  Mark  v.  State,  97  N.  Y.  572.  gee  People  v.  New  York 
Catholic  Protectory,  101  N.  Y.  195,  4  N.  E.  177.  The  provisions  of 
the  several  election  laws  enacted  during  the  last  six  years  for  the 
furnishing  of  ballots  at  public  expense  were  not  dictated  solely  by  a 
purpose  of  insuring  the  secrecy  of  the  vote.  This  could  largely,  if 
not  wholly,  be  accomplished  by  other  provisions  of  the  election  law. 
These  provisions  proceeded  mainly  from  an  intention  to  prevent  the 
assessment  of  candidates  for  public  office,  by  political  organizations, 
for  large  sums,  under  the  guise  of  necessary  or  proper  election  ex- 
penses, and  the  expenditure  by  candidates  of  large  party  contribu- 
tions. In  this  the  spirit  of  the  election  law  is  the  exact  reverse  of 
the  village  act.  By  the  latter  act,  the  persons  interested  in  the 
promotion  of  the  incorporation  of  the  village  are  compelled  to  defray 
all  the  expenses  attendant  the  proposed  incorporation.  The  promot- 
ers must  have  the  survey  map  and  description  made  and  the  census 
taken;  they  must  post  and  advertise  the  requisite  notices,  and  pro- 
vide the  place  for  holding  the  election.  I  find  no  provision  for  re- 
imbursing the  promoters,  even  when  the  village  is  incorporated.  It 
seems  the  plain  intent  of  the  statute  that  the  whole  expense  of  the 
proceedings  to  incorporate  a  village  should  be  borne  by  those  inter- 
ested in  effecting  the  incorporation.  It  would  be  extremely  difficult 
to  apply  to  such  proceedings  the  machinery  of  a  statute  framed  on 
lines  directly  the  reverse.  If  the  latter  statute  applies,  the  expense 
of  the  election  would  fall  upon  the  whole  town,  probably  in  all 
cases,  but  at  least  when  the  incorporation  failed;  yet  the  election, 
as  in  this  instance,  might  only  affect  a  portion  of  the  town.  The 
village  act  also  provides  a  perfect  system  of  its  own  for  reviewing 
the  election  held  under  its  provisions.  There  is  another  considera- 
tion not  without  weight.  The  evils  which  the  various  ballot  and 
election  acts  have  been  framed  to  prevent  have  related  to  party  pol- 
itics, and  the  election  of  candidates  for  office,  and  those  evils  have 
existed  but  to  a  slight  extent,  if  at  all,  in  elections  to  determine 
other  public  questions.  No  amendment  made  by  the  act  of  1895, 
other  than  that  of  section  83,  has  any  effect  on  the  question  before 
us.  Section  80  still  remains  unaltered,  prescribing  that  official  bal- 
lots shall  be  furnished  at  public  expense  for  elections  at  which  public 
officers  are  to  be  elected.  Section  83  may  well  be  limited  to  the 
same  class  of  elections.  For  these  reasons  I  think  the  provisions  of 
the  act  of  1870  are  still  in  force,  and  that  the  election  was  properly 
conducted. 

The  order  appealed  from  should  be  affirmed,  with  flO  costs  and 
disbursements.     All  concur. 


(3  App.  Dlv.  173.) 

SWITZER  V.  NORTON.  Sherlflf. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  7,  1896.) 

'Trial— Request  roR  Verdict— Province  of  Jury. 

In  an  action  aiarainst  a  sheriff  for  conversion  of  property  taken  under  exe- 
cution, wliere  defendant,  on  the  ground  that  he  had  released  the  levy, 
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asked  the  court  to  direct  a  verdict.for  defendant,  it  was  error  for  the  court, 
upon  denying  the  request,  to  refuse  to  allow  defendant  to  go  to  the  jury  on 
the  question  of  ownership  and  value  of  the  property  In  Issue,  and  to  direct 
a  yerdict  for  plaintiff. 

Appeal  from  circuit  court,  Queens  county. 

Action  brought  by  Walter  E.  Switzer  against  James  Norton,  sher- 
iff, for  conversion.  Judgment  for  plaintiff,  and  defendant  appealed. 
Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  J  J. 

Thomas  F.  Magner,  for  appellant. 
James  Flynn,  for  respondent. 

BROWN,  P.  J.  This  action  was  brought  to  recover  the  value  of 
two  horses,  one  T-cart,  one  buggy,  and  one  set  of  double  harness  al- 
leged to  have  been  converted  by  the  defendant.  The  plaintiff's  proof 
tended  to  establish  that  the  property  had  been  in  use  at  a  livery 
stable  at  LawTence  Beach  Hotel  on  Long  Island  in  the  summer  of 
1892,  and  was  sent  from  there  by  the  plaintiff  to  the  stable  of  James 
Wood,  at  Garden  City;  and  that,  while  in  Wood's  stable,  was  lev- 
ied upon  by  the  defendant  under  an  execution  issued  upon  a  judg- 
ment rendered  against  one  Rufus  W.  Leavitt,  and  that  subsequent 
to  the  levy  the  pi*operty  was  taken  away  from  Wood's  stable  and 
sold.  It  was  the  claim  of  the  defendant  that  after  the  levy  had  been 
made  the  property  was  taken  from  his  possession  by  John  J.  Walsh, 
•who  had  been  duly  appointed  the  receiver  of  said  Leavitt  by  an  or- 
der of  the  court  which  antedated  the  execution,  and  had  bee^  sold 
by  said  receiver.  The  deputy  sheriff  who  made  the  levy  testified 
that  he  did  not  remove  the  property  from  Wood's  possession,  but 
that,  after  he  was  notified  of  the  receiver's  appointment,  and  demand 
was  made  for  the  property,  he  relinquished  the  levy.  The  defendant 
offered  in  evidence  a  copy  of  the  order  appointing  the  receiver,  which 
was  excluded,  and  the  court  also  excluded  all  evidence  as  to  the  re- 
ceivership, and  limited  the  proof  to  the  question  of  Leavitt's  owner- 
ship of  the  property  levied  upon.  To  which  rulings  the  defendant 
excepted.  The  plaintiff's  testimony  also  was  that  one  of  his  horses 
sent  to  Wood's  stable  was  a  sorrel  and  one  a  bay,  while  the  testi- 
mony on  the  part  of  the  defendant  was  that  both  horses  levied  upon 
were  bays,  and  that  the  T-cart  was  not  found  at  Wood's,  but  at  a 
sale  stable  a  mile  from  Wood's  stable.  Upon  the  question  of  value 
the  plaintiff's  evidence  w^as  that  the  property  was  worth  f  600,  while 
the  evidence  on  the  part  of  the  defendant  was  that  its  value  was 
much  less.  At  the  close  of  the  testimony  the  defendant  moved  that 
the  court  direct  a  verdict  in  his  favor  on  the  ground  that  the  proof 
showed  that  he  had  relinquished  the  levy,  and  that,  as  he  had  not  tak- 
en the  property  from  the  possession  of  Wood,  he  was  not  responsible 
for  its  loss.  The  plaintiff  at  the  same  time  asked  that  a  verdict  be 
directed  in  his  favor.  The  court  thereupon  stated  that,  as  both  par- 
ties had  moved  for  a  direction,  he  directed  a  verdict  for  the  plaintiff 
for  1500.  To  this  ruling  the  defendant  excepted,  and  asked  to  go  to 
the  jury  upon  the  facts,  w^hich  request  was  refused. 
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We  are  of  the  opinion  that  the  judgment  must  be  reversed.  It  is 
not  the  rule  that  a  trial  court  is  authorized  to  withdraw  a  case  from 
the  jury,  and  direct  a  verdict,  in  cases  where  both  paxrties  ask  for  a 
direction  in  their  favor.  Parties  may  consent  that  the  court  shall 
pass  on  all  questions,  both  of  law  and  fact;  and,  if  they  do,  they 
will  be  bound  by  their  election;  and  when  both  parties  ask  a  direc- 
tion, and  neither  requests  to  go  to  the  jury,  it  will  be  presumed 
that  such  consent  was  given.  Such  was  the  case  of  Adams  v.  Lum- 
ber Co.  (recently  decided  by  this  court)  37  N.  Y.  Supp.  265.  But  ev- 
ery party  is  entitled  to  present  to  the  court  for  its  decision  such 
legal  questions  as  he  thinks  arise  upon  the  testimony,  without  being 
subjected  to  the  penalty  of  losing  his  right  to  have  the  case  sub- 
mitted to  the  jury.  And  it  is  only  when  no  request  is  made  to  go 
to  the  jury  that  he  will  be  held  to  have  waived  that  right.  If  the 
rule  were  otherwise,  it  would  never  be  safe  to  ask  for  a  direction  of 
a  verdict.  By. so  moving,  a  party  might  lose  his  right  to  have  the 
case  submitted  to  the  jury;  and  by  failing  to  so  move  he  would  be 
held  to  have  waived  the  point  on  appeal.  We  are  aware  that  there 
are  cases  which  apparently  hold  that,  where  both  parties  move  for 
a  verdict,  the  court  may  draw  the  necessary  inferences  of  fact  from 
the  testimony,  and  decide  the  whole  case.  But  the  court  of  appeals 
has  settled  the  rule  as  we  have  stated  it.  Shultes  v.  Sickles,  147  N. 
Y.  704,  41  N.  E.  574.  In  this  case  the  defendant  requested  a  direc- 
tion in  his  favor  on  the  sole  ground  that  he  had  relinquished  the 
levy.  That  motion  was  properly  denied,  because,  assuming  that  fact 
to  be  true,  a  trespass  was  proven,  and  the  defendant  was  liable  at 
least  for  nominal  damages.  But,  assuming  that  the  levy  had  not 
been  relinquished,  there  were  other  important  questions  of  fact  to  be 
determined  before  a  verdict  could  be  rendered  for  the  plaintiff.  The 
question  of  plaintiff's  o^wnership  was  supported  by  no  testimony  but 
his  own.  It  was  not  conclusive,  and  the  jury  were  permitted  to  dis- 
believe it  if  they  chose.  Moreover,  there  was  testimony  to  the  ef- 
fect that  Leavitt  had  had  sole  charge  of  the  livery  stable  at  the 
Lawrence  Beach  Hotel,  where  the  property  in  question  had  been  in 
use  during  the  summer  of  1892;  that  he  rented  out  the  horses  and 
carriages,  and  received  the  money  therefor;  and  that  the  plaintiff 
was  unknown  to  the  guests  of  the  hotel.  This  testimony  bore  upon 
the  question  of  the  ownership  of  the  property,  and  its  weight  was  for 
the  jury  to  determine.  The  identification  of  one  of  the  horses  and  T- 
cart  levied  upon  was  also  in  dispute.  The  question  of  value  was  also 
one  exclusively  for  the  jury  to  determine.  It  is  plain,  therefore,  that 
in  asking  a  direction  of  a  verdict  on  the  ground  that  he  had  relm- 
quished  the  levy  and  surrendered  the  possession  of  the  property,  the 
defendant  did  not  waive  the  question  of  ownership  and  value,  or 
his  right  to  have  such  questions  submitted  to  the  jury.  Upon  the 
denial  of  his  motion  he  promptly  requested  that  these  questions 
should  be  submitted  to  the  jury,  and  it  was  error  to  refuse  that  re- 
quest. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event.     All  concur. 
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(3  App.  DIv.  252.) 

NEW  ROCHELLE  COAL  &  LUMBER  CO.  v.  McGRAW. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  7,  180G.) 

Attachment— Grounds—False  Statements— Pkoofs. 

For  the  purpose  of  obtaining  an  extension  of  credit,  defendant  assigned 
to  plaintiff  a  mechanic's  lien,  filled  by  defendant,  and  gave  him  an  order  on 
a  third  person  for  money  due  him.  Held,  that  the  declaration  of  such  third 
person  to  plaintiff  that  he  owed  defendant  nothing,  and  the  allegation  of 
the  mechanic's  lien  defendant  in  the  answer  interposed  in  a  suit  by  plain- 
tiff to  enforce  the  mechanic's  lien  that  defendant  had  previously  assigned 
it  to  his  wife,  are  not  sufficient,  as  against  the  denials  of  defendant,  to  war- 
rant an  attachment  for  false  statements  of  defendant,  it  appearing  that 
the  person  on  whom  the  order  was  given  and  the  defendant  In  the  mechan- 
ic's lien  suit  were  accessible,  and  it  not  being  shown  that  their  affidavits 
could  not  be  obtained. 

Appeal  from  special  term. 

Action  by  the  New  Rochelle  Coal  &  Lumber  Company  against 
Frederick  J.  McGraw.  From  an  order  vacating  and  setting  aside 
an  attachment  issued  in  the  action,  plaintiff  appeals.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Charles  T.  Terry,  for  appellant. 
Norman  A.  Lawlor,  for  respondent 

PER  CURIAM.  The  action  is  to  recover  the  amount  of  three 
promissory  notes,  made  by  the  defendant  to  the  plaintiff,  and  also 
the  value  of  goods  sold  and  delivered  on  an  open  account.  The 
ground  on  which  it  was  sought  to  obtain  the  attachment  was  that 
the  defendant  made  a  false  statement,  in  writing,  of  his  financial  re- 
sponsibility and  standing,  for  the  purpose  of  procuring  an  extension 
of  .credit.  It  appears  that  the  notes  had  been  delivered  by  and  the 
goods  sold  to  the  defendant  before  the  alleged  false  statement  on 
his  part.  The  false  statement  claimed  to  have  been  signed  by  him 
is  the  implied  warranty  or  assertion  of  title  contained  in  an  assign- 
ment to  the  plaintiff  of  a  mechanic's  lien  filed  by  the  defendant 
against  certain  real  property,  and  in  an  order  directing  one  Keating 
to  pay  the  plaintiff  the  sum  of  J600,  and  deduct  the  same  from  the 
last  payment  due  the  defendant  for  w^ork  on  Keating's  house.  The 
only  endence  to  show  that  nothing  was  due  from  Keating  to  the 
defendant  at  the  time  of  the  order  was  the  declaration  made  by 
Keating  to  the  plaintiff's  agent,  and  the  only  evidence  of  the  in- 
validity of  the  mechanic's  lien  was  an  allegation  in  the  answer  inter- 
posed in  a  suit  by  the  plaintiff  to  enforce  the  mechanic's  lien  that 
the  defendant  had  previously  assigned  his  interest  therein  to  his 
wife,  Elizabeth  McGraw.  No  affidavits  by  Keating  or  by  Osiecki, 
the  defendant  in  the  mechanic's  lien  suit,  w^ere  produced.  The  affi- 
davits on  the  part  of  the  plaintiff  show  that  Keating  and  Osiecki  are 
entirely  accessible,  and  no  reason  is  given  why  affidavits  from  those 
parties  were  not  obtained.  The  affidavit  by  defendant  avers  the 
validity  of  his  claims  against  both  persons,  and  denies  the  assignment 
of  the  mechanic's  lien  to  his  wife.  In  this  denial  the  defendant's 
wife,  by  her  affidavit  joins.     We  think  the  order  below  was-€orrecti 
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If  it  be  conceded  that  these  two  instruments  executed  by  the  de- 
fendant were,  within  the  meaning  of  the  Code,  statements  in  writ- 
ing under  his  hand  of  his  title  to  the  choses  in  action  assigned,  and 
also  of  the  existence  and  validity  of  such  choses  in  action,  still  the 
only  proofs  tending  to  establish  the  falsity  of  such  statements  were 
the  hearsay  statement  of  Keating  and  the  allegation  of  Osiecki's  an- 
swer. These  statements  are  unavailing  certainly  when  denied  by 
defendant,  because  it  was  not  shown  that  the  persons  from  whom 
they  were  obtained  were  absent,  or  that  their  depositions  could  not 
be  procured.  Yates  v.  North,  44  N.  Y.  271;  Bank  v.  Alberger,  78 
K  Y.  252. 

The  order  appealed  from  should  be  affirmed,  with  flO  costs  and 
disbursements. 


(3  App.  Dlv.  500.) 

lASIGI  v.  ROSENSTEIN. 

(Supreme  CJourt,  Appellate  Division,  First  Department    April  10,  1896.) 

Sale— D  eli  very— Custom. 

A  broker's  notes  of  a  sale  of  canary  seed,  "March  steamer  sbipment  from 
Turkey,  •  •  •  goods  to  be  taken  from  dock  on  arrival  of  steamer,"  In- 
dorsed, "Name  of  steamer  reported  Aleppo.  No  arrival,  no  sale,"— do  not 
require  delivery  in  New  York  by  the  Aleppo,  it  appearing  that  no  steamer 
ever  takes  goods  directly  from  Turkey  to  New  York,  but  that  the  universal 
custom,  known  to  the  parties,  is  to  transship  at  Liverpool. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Joseph  A.  lasigi  against  Clara  Bosenstein.  From  a 
judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

H.  Aplington,  for  appellant 
David  Keane,  for  respondent 

INGRAHAM,  J.  The  main  question  In  this  action  was  settled 
by  the  court  of  appeals  on  a  former  appeal  (see  141  N.  Y.  414,  36  N. 
E.  509),  in  which  it  was  held  that,  under  the  contract  as  made,  a 
shipment  by  the  steamer  Aleppo  from  Rodosto  was  all  that  was  re- 
quired; that  it  was  no  part  of  the  contract  that  the  goods  should 
arrive  at  the  port  of  New  York  by  the  same  steamer;  and  the  mere 
fact  that  the  goods  were  transshipped  at  Liverpool,  and  brought 
from  Liverpool  to  New  York  by  another  steamer,  did  not  necessarily 
allow  the  defendant  to  refuse  the  goods  upon  their  arrival.  The 
court  say: 

"The  steamer  of  arrival  is  not  identified.  It  may  or  may  not  be  the  one 
first  mentioned,  or  another  and  different  one.  If  it  must  mean  the  Aleppo, 
and  can  mean  no  other,  the  general  term  was  right;  but  if  it  may  mean  the 
steamer  of  arrival,  even  ttiough  not  the  Aleppo,  then  there  is  an  ambiguity, 
a  doubt  about  the  real  contract  intention,  which  may  be  solved  by  proof  of  cus- 
tom and  usage.  I  think  that  is  the  truth.  •  •  •  There  are  two  elements 
provided:  First,  the  property  bought  Is  to  be  'good  merchantable  Smyrna 
canary  seed*;  and  second,  *March  steamer  shipment  from  Turkey.*  That 
ends  the  description  of  what  was  agreed  to  be  bought,  for  the-4iote  goes  at 
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once  to  the  question  of  price  and  other  details  of  the  contract.  Plainly,  for 
some  reason,  the  parties  contented  themselves  with  saying  simply  *shlpment 
from  Turkey,'  and  omitted  to  add  *to  New  York/  or  other  words  Indicating 
a  direct  or  unbroken  voyage;  and  this  omission  occurs  in  the  formal  de- 
scription of  the  goods,  and  where  it  was  not  to  be  expected  if  a  direct  voy- 
age was  meant.  ♦  ♦  ♦  The  moment  It  Is  shown  that  there  was  no 
steamer  sailing  direct  from  Turkey  to  New  York,  that  all  importations  from 
that  country  by  steam  came  first  to  Liverpool  (or  some  other  Intermediate 
port,)  and  were  there  transshipped,  and  that  the  goods  bought,  if  transported 
by  steam,  must  come  and  could  come  in  no  other  way,  and  that  both  parties 
and  their  broker  knew  the  fact,  all  doubt  and  ambiguity  disappear." 

It  was  proved  upon  the  trial  that  the  Cunard  Steamship  Company 
dispatched  a  steamer  from  Turkey  during  the  month  of  March,  1887, 
which  sailed  from  Rodosto  in  the  month  of  March  for  Liverpool; 
that  no  steamer  was  dispatched  from  Turkey  taking  goods  directly 
for  New  York  during  the  month  of  March,  1887;  that  the  usual  and 
customary  mode  of  shipment  of  merchandise  by  steamer  from  Ro- 
dosto to  New  York  is  always  with  transshipment  at  an  intermediate 
port,  and  that  that  intermediate  port  is  Liverpool,  England;  that 
no  steamer  took  goods  from  Rodosto  for  New  York  during  the  year 
1887;  that  the  goods  in  question  were  shipped  by  the  Aleppo  to 
Liverpool,  and  transshipped  at  Liverpool  to  the  steamer  Aurania, 
and  delivered  in  New  York;  that  no  steamer  ever  took  goods  from 
Rodosto  to  New  York  direct,  but  always  with  transshipment  for 
New  York  at  Liverpool;  and  that  the  steamer  Aleppo  was  used  on 
regular  routes  between  Rodosto  and  Liverpool.  It  was  also  proved 
that  the  goods  in  question  arrived  in  New  York  by  the  steamer 
Aurania,  and  were  tendered  to  the  defendant,  who  refused  to  receive 
them,  on  the  ground  that  the  goods  had  not  arrived  in  the  vessel 
named  in  the  contract.  And  it  was  proved  by  the  broker  in  New 
York  who  made  the  sale  that  the  custom  in  the  shipment  of  goods 
from  Turkey  was  by  steamer  to  England,  and  to  transship  them 
from  there  to  New  York.  The  defendant  offered  evidence  tending 
to  show  that  when  a  contract  is  silent  as  to  whether  a  shipment  shall 
be  direct  or  indirect,  a  direct  shipment  was  intended.  But  there 
is  no  evidence  to  show  that  during  the  year  1887  there  was  any  line 
of  steamships  sailing  from  Turkey  to  New  York,  or  that  in  the  spring 
of  that  year  it  was  possible  to  procure  a  direct  shipment  by  steamer 
from  Rodosto  to  New  York.  The  court  left  it  to  the  jury  to  say 
whether  it  was  the  custom  op  usage  of  the  trade  in  Turkey  to  carry 
goods  to  Liverpool,  or  an  intermediate  port,  and  there  transfer  them 
to  a  steamer  for  New  York,  and  instructed  them  that,  if  they  found 
such  custom  and  usage  to  exist,  the  parties  to  the  contract  are  to 
be  presumed  to  have  contracted  with  regard  to  that  usage;  and,  if 
they  found  that  such  usage  was  not  known  to  the  trade  in  New 
York,  then  they  should  find  a  verdict  for  the  defendant,  but,  if  the 
jury  should  find  that  the  usage  and  custom  existed,  and  that  it  waa 
known  in  New  York,  then  the  parties  are  presumed  to  have  entered 
into  this  contract  with  reference  to  that  custom,  and  the  plaintiff 
was  entitled  to  recover.  We  think  that  under  the  decision  of  the 
court  of  appeals  that  was,  if  anything,  an  error  in  favor  of  the  de- 
fendant, and  that  the  finding  of  the  jury  was  sustained  by  the  evi- 
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There  were  several  exceptions  to  the  admission  of  evidence,  but 
none  of  them  appears  to  be  of  substance.  The  plaintiff  was  allowed 
to  read  an  admission  made  by  the  defendant  upon  a  fonner  trial, 
and  to  this  defendant  excepted.  This  is,  however,  immaterial,  as 
all  of  the  facts  included  in  the  admission  were  proved  upon  the  trial, 
and  were  not  disputed.     The  other  exceptions  do  not  require  notice. 

We  think  no  error  was  committed  upon  the  trial,  and  that  the 
judgment  should  be  affirmed,  with  costs.     All  concur. 


(3  App.  Div.  52&) 

PAOLO  v.  HUNTER. 

(Supreme  Court,  Appellate  Diyision,  First  Department.    April  10,  1S06.) 

Employe— Action  for  Injury— Complaint. 

The  complaint  alleged  that  on  and  prior  to  a  certain  day  plaintiff  was  em- 
ployed as  a  laborer  by  defendant  on  a  street  for  the  purpose  of  making  an 
excavation;  that  on  that  day  defendant's  foreman  directed  a  driver  to  hitch 
horses  to  a  stone,  to  pull  it  out  for  the  purpose  of  making  the  excavation, 
and  plaintiff  was  directed  by  the  foreman  to  go  behind  the  stone,  and  assist 
in  moving  it,  and,  having  no  knowledge  of  the  extreme  danger  to  his  person 
of  lifting  behind  the  stone,  he  took  the  place  assigned  him  behind  the  stone 
and  against  the  wall  of  earth,  and  when  the  stone  moved  the  waU  of  earth 
feU  on  him;  that  the  place  where  he  was  put  to  work  was  dangerous  In 
the  extreme,  which  danger  was  known  to  defendant,  but  unknown  to 
plaintiff;  and  that  no  instruction  was  given  plaintiff  by  defendant  as  to 
the  extra  danger  incurred  in  obeying  the  direction.  Held,  that  the  com- 
plaint was  not  demurrable  as  showing  that  the  risk  was  a  patent  one,  and 
one  of  the  ordinary  risks  of  the  employment,  or  that  the  accident  resulted 
from  the  negligence  of  a  fellow  servant 

Appeal  from  special  term,  New  York  county. 

Action  by  Cero  Mastro  Paolo  against  James  Hunter.  From  an 
interlocutory  judgment  entered  on  an  order  sustaining  a  demurrer 
to  the  complaint,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Daniel  J.  Coughlan,  for  appellant. 

A.  H.  Smith,  for  respondent. 

PATTERSON,  J.  This  is  an  appeal  from  an  interlocutory  judg- 
ment entered  upon  an  order  sustaining  u  demurrer  to  the  complaint 
herein,  the  ground  of  the  demurrer  being  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  plain- 
tiff seeks  to  recover  damages  for  injuries  sustained  by  him  while  at 
work  as  a  laborer  employed  with  others  by  the  defendant  in  making 
an  excavation  in  one  of  the  public  streets  of  the  city  of  New  York. 
It  is  averred  in  the  complaint  that  "on  and  prior  to  the  12th  day  of 
July,  1895,"  the  plaintiff  was  employed  as  stated,  and  that  on  that 
day  "the  foreman  of  the  above-named  defendant  directed  a  driver  to 
hitch  four  horses  to  a  stone  to  pull  it  out  from  its  place  for  the  pur- 
pose of  making  the  aforesaid  excavation,  which  the  driver  did;  and 
this  plaintiff  was  directed  by  the  aforesaid  foreman  to  go  behind  the 
stone,  and  assist  the  horses  in  moving  the  stone;  and  that  this  plain- 
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tiff,  having  no  knowledge  of  the  extreme  danger  to  his  person  of  lift- 
ing behind  the  stone,  obeyed  the  direction  of  the  foreman,  and  took 
the  place  assigned  to  him  behind  the  stone  and  against  the  wall  of 
earth,  and,  when  the  stone  moved,  the  wall  of  earth  fell  upon  this 
plaintiff,  crushing  him,"  etc.  The  plaintiff  "alleges  that  the  place 
where  the  plaintiff  was  put  to  work  was  dangerous  in  the  extreme, 
which  danger  was  known  to  the  defendant  and  was  unknown  to  this 
plaintiff,  and  that  no  instruction  was  given  to  this  plaintiff  by  the 
defendant  as  to  the  extra  danger  incurred  in  obeying  the  direction  of 
the  defendant."  Two  grounds  were  assigned  by  the  learned  judge 
below  for  sustaining  the  demurrer:  First,  that  the  plaintiff  assumed 
the  ordinary  risks  of  his  employment,  among  which  was  that  of  be- 
ing injured  in  helping  to  remove  the  stone  for  the  purpose  of  exca- 
vating,— a  risk,  it  is  said,  that  must  have  been  patent  to  the  obser- 
vation of  the  plaintiff  and  of  every  one  else, — and  that  there  was  no 
duty  owing  by  the  master  "to  instruct"  the  plaintiff;  and,  second, 
that,  in  any  event,  the  defendant  is  not  liable,  because  the  negligence 
resulting  in  the  injury  was  that  of  a  fellow  servant  of  the  plaintiff, 
and  not  of  the  defendant  himself.  No  fault  can  be  found  with  the 
general  expression  of  views  of  the  court  below  on  the  abstract  rule  of 
liability  controlling  in  cases  of  this  kind,  and  which  in  all  likelihood 
may  be  found  to  be  applicable  when  the  plaintiff's  evidence  is  all  in; 
but  the  learned  court  has  disposed  of  the  matter  by  anticipating 
what  may  appear  on  the  trial,  but  what  is  not  contained,  either  di- 
rectly or  inferentially,  in  the  complaint.  All  the  allegations  of  fact 
being  admitted  by  the  demurrer,  it  stands  conceded  that  the  plain- 
tiff was  put  to  work  in  a  dangerous  place,  or,  as  the  complaint  char- 
ges, a  place  of  extreme  danger.  It  is  also  conceded  that  the  danger 
was  unknown  to  the  plaintiff,  and  that  it  was  known,  not  to  the  fore- 
man only,  but  to  the  defendant  personally,  and  that  no  information 
of  the  unsafe  character  of  the  place  was  given  to  the  plaintiff.  There- 
fore the  facts  are  that  the  defendant,  aware  that  there  was  a  dan- 
gerous place  at  which  his  servant  would  be  put  to  work,  allows 
that  servant,  ignorant  of  the  danger,  to  go  to  that  place,  fails  to 
inform  him  or  notify  him  in  any  way  of  the  extreme  risk  he  will 
run,  negligently  forbears  to  caution  him  in  any  way,  or  to  give  him 
an  opportunity  to  decline  the  service,  and  the  servant  is  injured  in 
consequence.  The  allegations  are  not  such  as  to  make  the  facts 
speak  for  themselves  to  show  that  the  danger  was  apparent  to 
any  one.  It  is  an  inference  of  the  court's  that  the  work  was  not 
of  such  a  kind  as  to  call  for  "instruction"  by  the  employer  to  his 
servant.  The  averment  is  that  the  servant  was  in  complete  igno- 
rance of  the  danger,  and  it  cannot  be  ignored.  The  allegation  as  to 
"instruction"  does  not  relate  to  tuition  how  to  work,  or  how  to  avoid 
injury  at  a  dangerous  place,  as  the  court  below  evidc^ntly  interprets 
it,  but  instruction  in  the  sense  of  conveying  information  so  that  the 
plaintiff  would  have  knowledge  of  the  fact  that  the  place  he  was 
ordered  to  work  at  was  one  of  danger.  The  demurrer  admits  the 
servant  did  not  know  it,  and  hence  that  he  did  not  see  it.  The 
court  assumes  he  must  have  done  so  despite  the  admission  by  the 
demurrer  that  he  did  not.     According  to  the  plaintiff's  statement,  t^ 
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lie  was  sent  to  this,  to  him  unknown,  place  of  danger,  directed  to  do 
something  extremely  perilous, he  having  the  right  to  assume  he  would 
be  sent  to  a  safe  place.  That  is  enough,  in  connection  with  the  al- 
legation of  the  defendant's  personal  knowledge  referred  to,  to  show 
a  failure  of  duty  on  the  part  of  the  employer.  "A  master  owes  the 
duty  to  his  servant  of  furnishing  *  *  *  a  safe  and  proper  place 
in  which  to  prosecute  his  work,  and,  when  they  are  needed,  the  em- 
ployment of  skillful  and  competent  workmen  to  direct  his  labor  and 
assist  in  the  performance  of  his  duties."  Pantzar  v.  Mining  Co.,  99 
N.  Y.  372,  2  N.  E.  24.  That  is  the  theory  of  the  plaintiff's  cause  of 
action.  Whether  it  will  stand  the  test  of  evidence  can  only  be  seen 
on  the  trial.  The  court  assumed  that  the  work  of  removing  the 
bowlder  was  part  of  the  work  of  excavating,  and  by  so  doing  brought 
the  case  within  the  ruling  in  Cullen  v.  Norton,  126  N.  Y.  1,  26  N.  E. 
905.  The  complaint  suggests,  although  it  does  not  distinctly  state,, 
that  it  was  work  preparatory  to  excavating,  and  the  court's  assump- 
tion is  scarcely  justified  by  the  simple  averment  that  the  plaintiff, 
on  and  before  the  day  named  in  the  complaint,  was  employed  "for 
the  purpose  of  making  an  excavation  in  the  street."  Nor  can  it  be 
said  that  the  complaint  shows  on  its  face  that  the  accident  wa» 
caused  by  the  negligence  of  the  fellow  servant.  The  facts  are  not 
stated  as  definitely  as  could  be  desired,  but  the  meaning  of  the  com- 
plaint is  that  the  mapter  himself,  knowing  the  place  was  dangerous, 
failed  in  his  duty  to  the  plaintiff  by  neglecting  "to  instruct"  him 
that  such  was  the  condition.  It  charges  a  direct  violation  of  duty 
on  the  master,  the  whole  extent  of  which  cannot  be  ascertained  until 
all  the  evidence  is  before  the  court.  As  above  stated,  the  error  is 
in  disposing  of  the  case  on  demurrer  by  assuming  w^hat  does  not  now 
appear  on  the  face  of  the  pleading,  and  without  giving  due  effect  to 
the  allegations  of  the  complaint,  construed,  as  the  law  requires,  lib- 
erally, with  a  view  to  substantial  justice  between  the  parties. 

The  interlocutory  judgment  should  be  reversed,  and  the  demurrer 
overruled,  with  costs,  with  liberty  to  the  defendant  to  withdraw  the 
demurrer  and  answer  on  payment  of  the  costs  of  this  appeal  and  in 
the  court  below.     All  concur. 


(4  App.  D!v.  15.) 

FINEGAN   V.    MAYOR,    ETC.,    OF   CITY   OF   NEW   YORK. 
(Supreme  Court,  AppeUate  Division,  First  Department.     April  10,  1896.) 

L  Taxation— Recovery  Back  op  Taxes  Paid. 

A  landowner  by  mandamus  compelled  the  clerk  of  arrears  to  receive 
payment  of  the  arrears  of  taxes  and  water  rents  for  which  the  land  had 
been  sold,  and  to  cancel  such  sales,  on  the  ground  that  the  tax  sales  were 
void.  The  taxes  were  valid,  and  the  writ  recited  that  they  were  Hens  on 
the  property.  Held  that,  on  payment  of  such  arrears  of  taxes  by  the  land- 
owner, neither  he  nor  his  assignee  could  maintain  an  action  against  the 
city  to  recover  back  the  money  so  paid. 

2.  Subrogation. 

A  purchaser  at  void  tax  sales,  who  is  a  mere  volunteer,  and  who  payfr 
his  money  on  the  bids,  and  receives  certificates,  does  not  thereby  become 
entitled  to  be  subrogated  to  the  right  to  recdve  the  taxes  from  the  owner 
of  the  premises. 
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Appeal  from  trial  term,  New  York  county. 

Action  by  Austin  Finegan  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York,  to  recover  a  sum  of  money  paid 
by  the  owner  of  certain  real  estate  to  extinguish  the  lien  of  taxes  on 
it     From  a  judgment  for  defendant,  plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

John  Townshend,  for  appellant. 
George  L.  Sterling,  for  respondent 

RUMSEY,  J.  The  action  was  brought  to  recover  a  sum  of  money 
which  had  been  paid  by  the  owner  of  certain  premises  to  extinguish 
the  lien  of  taxes  upon  them.  The  facts  are  that,  taxes  and  Groton 
water  rents  upon  the  premises  having  been  unpaid  for  several  years, 
the  clerk  of  arrears,  in  1866,  put  the  property  up  for  sale  for  the 
arrears  of  taxes,  and  upon  such  sale  one  John  L.  Brower  offered  to 
take  such  premises  for  a  term  of  1,000  years.  The  Urst  sale  was 
made  in  January,  1866,  and  the  premises  were  struck  off  to  Brower, 
and  he  paid  138.91.  The  second  sale  was  made  in  November,  1866, 
and  Brower  again  bought  a  like  term  in  the  premises,  and  paid  |61.10 
for  it.  The  lot  was  again  sold  for  subsequent  taxes  on  the  6th  of 
December,  1871,  and  a  term  of  1,000  years  was  sold  to  Peterkin,  and 
he  paid  $132.80.  The  certificates  were  duly  issued  by  the  clerk  of 
arrears,  and  they  were  subsequently  sold  to  John  Townshend,  who 
bought  the  last  of  them  in  October,  1881.  Subsequently,  and  on 
the  12th  of  April,  1882,  Townshend  sold  and  conveyed  the  property 
to  Bernard  Finegan,  and  at  the  same  time  delivered  the  leases  to 
him.  In  April,  1893,  Bernard  Finegan,  then  being  the  owner  of 
the  fee,  sued  out  a  writ  of  mandamus  requiring  the  clerk  of  arrears 
to  receive  the  payment  of  the  arrears  of  taxes  and  water  rents  upon 
which  it  had  been  attempted  to  sell  these  premises  many  years  be- 
fore, as  stated  above.  The  writ  recited  the  fact  that  the  tax  sales 
were  void,  and  required  the  clerk,  upon  receiving  the  amount  of 
taxes  and  interest,  to  mark  the  taxes  and  rents  as  paid,  and  aincel 
the  records  in  his  office  of  the  three  several  sales  of  the  said  lot  for 
the  nonpayment  of  said  taxes  and  water  rents.  This  money  was 
paid  in  April,  1893,  pursuant  to  the  writ  of  mandamus,  and  the 
amount  so  paid  was  |534.26.  Some  time  in  March,  1893,  Bernard 
Finegan  assimed  his  interest  in  the  leases  to  the  plaintiff,  and 
thereupon,  aner  the  money  had  been  paid  by  him,  the  plaintiff 
brought  this  action  to  recover  the  money  from  the  city.  The  fore- 
going facts,  with  some  others,  were  found  by  the  judge  who  tried 
the  case.  As  the  result  of  the  trial,  the  complaint  was  dismissed^ 
and  from  the  judgment  dismissing  the  complaint  this  appeal  is  taken. 

It  is  claimed,  on  the  part  of  the  plaintiff,  that  these  tax  sales  were 
void,  and  this,  he  says,  is  the  theory  upon  which  his  action  is  brought. 
While  there  is  no  finding  on  that  subject  by  the  court,  yet  it  was 
clearly  shown  by  the  writ  of  mandamus,  which  was  put  in  evidence 
by  the  plaintiff  as  the  foundation  of  the  right  of  Bernard  Finegan 
to  pay  these  taxes,  and  that  fact  may  fairly  be  considered  in  the 
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examination  of  this  appeal,  especial  Ij  as  the  plaintiff  insists  upon 
it  here,  and  bases  his  cause  of  action  upon  it.  Although  the  writ  of 
mandamus  proceeded  upon  the  theory  that  the  sales  were  void,  and 
the  writ  is  accepted  by  the  plaintiff  as  an  adjudication  upon  that 
point,  yet  it  is  to  be  noticed  that  the  writ  does  not  adjudge  that  the 
taxes  themselves  were  illegal;  but,  on  the  contrary,  the  court  finds 
that  the  taxes  were  valid,  and  the  writ  recites  that  they  are  still 
liens  on  the  lot.  That  being  so,  the  lien  of  the  taxes  had  not  been 
affected  by  the  attempt  of  the  clerk  of  arrears  to  sell  the  property 
by  reason  of  them.  Neither  was  the  payment  of  the  money  upon  the 
bid  a  payment  of  the  taxes  by  the  j)urchaser.  Clemen ti  v.  Jackson, 
92  N.  Y.  591.  It  had  no  effect  whatever  upon  them,  and  so  the  writ 
recited.  Then,  in  April,  1893,  the  taxes  still  remained  unpaid,  and 
.  the  lien  was  not  extinguished  or  affected.  In  the  case  of  Mayor  v. 
Colgate,  12  N.  Y.  140,  in  which  it  was  held  that  the  tax  sales  were 
void  in  consequence  of  defects,  the  court  say  that  the  owner  lost 
nothing,  the  purchaser  gained  nothing,  and  the  corporation  received 
nothing  which  it  could  legally  retain.  So  far  as  the  taxes  were  con- 
cerned, the  whole  transaction  was  a  mere  nullity.  The  purchaser,  by 
his  bid^  did  not  attempt  to  pay  the  tax.  He  did  not  make  the  bid  for 
any  such  purpose.  He  simply  stood  in  the  attitude  of  a  man  who  was 
willing  to  buy  what  he  supposed  the  corporation  had  to  sell.  He 
stood  in  no  pi'ivity  with  the  owner,  but  his  position  was,  rather,  hos- 
tile. He  certainly  cannot  be  said,  when  he  paid  the  amount  of  his 
bid,  to  have  paid  anything  in  satisfaction  of  the  debt  which  the 
owner  owed  to  the  city  by  reason  of  the  assessments  levied  upon  his 
land,  and  such  seems  to  have  been  the  opinion  of  the  court  in  Mayor 
V.  Colgate  and  Clementi  v.  Jackson,  supra.  The  mandamus,  view- 
ing the  attempt  to  sell  as  void,  required  the  clerk  of  arrears  to 
accept  the  arrears  of  taxes  and  of  water  rents  for  the  years  men- 
tioned therein,  with  the  interest  accrued  on  the  taxes  and  water 
rents,  to  the  time  when  the  payment  was  offered  by  Bernard  Finegan 
in  1893,  and  that  was  the  sum  which  he  received  by  virtue  of  the 
compulsion  of  the  writ  which  Bernard  Finegan  put  upon  him.  The 
amount  thus  paid  was  not  paid  for  the  benefit  of  anybody  else;  but, 
as  found  by  the  court,  the  pa>Tnent  was  made  to  pay  the  taxes  upon 
the  property  by  the  person  who  paid  what  he  was  bound  to  pay  to 
relieve  his  property  from  the  lien  of  the  taxes  and  water  rents. 
Tliis  sum  was  clearly  not  paid  for  redemption  under  the  jM'Ovisions 
of  the  consolidation  act.  The  amount  to  be  paid  for  redemption 
^consisted  of  the  several  sums  which  were  paid  upon  the  several 
bidis,  being  J38.91  paid  January  15,  186G,  101.10  paid  November  2, 
1860,  and  |182.39  paid  December  16,  1871,  with  interest  on  each  of 
these  payments  at  14  per  cent,  annually  from  the  time  of  the  pay- 
ment. Consol.  Act,  §§  941,  947.  This  sum  was  very  much  greater 
than  the  amount  actually  paid  pursuant  to  the  mandamus,  and,  as  is 
conceded  on  all  hands,  and  recited  in  the  mandamus,  it  was  paid 
upon  the  taxes  because  the  sale  was  void.  What  was  received,  then, 
was  the  tax.  If  the  sale  was  void,  the  tax  lien  still  existed,  as  we 
have  seen,  and  it  was  an  incumbrance  upon  the  property,  which  the 
owner  was  interested  to  remove.     But  the  payment  of  the  tax  in 
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1893  gave  the  purchaser  at  the  sale  no  right  to  the  money  then  paid 
for  that  purpose.  His  right  is  only  to  receive  from  the  city  the 
money  paid,  under  section  941,  for  redemption,  and  there  is  no  pre- 
tense that  this  money  was  paid  for  that  purpose.  It  is  quite  true 
that  one  of  the  findings  of  fact  says  that  the  money  was  paid  to 
redeem  the  premises  from  the  lien  of  said  taxes  and  water  rents,  and 
from  said  sales  therefor;  but  it  must  be  remembered  that  the  sales 
had  been  adjudged  to  be  void,  and  there  was  no  sale  to  redeem  from. 
The  only  thing  of  that  nature  which  existed  was  the  record  of  the 
illegal  sales  which  was  in  the  office  of  the  clerk  of  arrears,  and 
which,  unless  canceled,  stood  as  an  apparent  lien  upon  the  title  of 
the  owner  of  the  fee,  and  the  clerk  of  arrears  was  directed  to  cancel 
them.  Under  the  facts  stated  in  the  mandamus,  it  might  well  be 
said  that  the  money  was  paid  to  relieve  the  land  from  the  apparent 
lien  of  that  sale,  which  was,  in  fact,  void;  and,  interpreting  the 
finding  in  that  way,  there  is  no  inconsistency  between  the  two  find- 
ings of  fact  by  the  court. 

But  it  is  said  that,  the  sales  being  void,  the  receipt  of  the  monej^ 
upon  the  bids  by  the  city,  and  the  issue  of  the  certificates  upon  the 
sale,  operated  as  an  assignment  to  the  purchaser  of  the  right  of  the 
city  to  collect  the  tax,  or,  at  least,  operated  to  give  him  a  right  to 
receive  the  tax  when  it  was  paid  to  the  city.  In  other  words,  the 
plaintiff  claims  that  the  purchaser,  by  paying  his  money  upon  the 
bid  at  the  void  sale,  became  subrogated  to  the  right  to  receive  the 
tax  from  the  owner  of  the  premises.  To  this  proposition  there  are 
several  answers.  Subrogation  is  the  substitution  of  another  person 
in  the  place  of  a  creditor,  to  whose  rights  he  succeeds  in  relation  to 
the  debt.  This  may  come  about  when  one  who  is  bound  as  a  surety 
to  pay  a  debt  advances  the  amount  of  it  to  a  ci-editor,  in  which  case 
he  receives  everything  that  the  creditor  has  to  enforce  the  collec- 
tion of  the  debt.  It  may  come  about,  also,  when  one  who  has  any 
interest  to  protect  pays  some  lien  or  incumbrance  upon  property  for 
the  purpose  of  protecting  that  interest,  in  which  case  he  will  be 
deemed  the  equitable  assignee  of  the  debt  which  he  pays.  Cole  v. 
Malcolm,  66  N.  Y.  363.  But  no  one  who  is  a  mere  volunteer  can 
acquire  a  right  of  subrogation.  There  must  be  either  some  duty  on 
his  part  to  pay,  or  some  interest  to  be  protected  which  gives  him  the 
right  to  pay  the  debt.  Acer  v.  Hotchkiss,  97  N.  Y.  395;  Shinn  v. 
Budd,  14  N.  J.  Eq.  234.  In  this  case  there  was  nothing  of  the 
kind.  The  purchaser  at  the  sale  was  a  mere  volunteer,  who  bought 
an  interest  in  the  land,  but  paid  no  incumbrance.  It  is  expressly 
held,  in  Clementi  v.  Jackson,  supra,  that  the  purchase  at  a  void  tax 
sale  did  not  operate  as  a  payment  of  the  tax;  and,  certainly,  if  the 
tax  was  not  paid  to  the  city,  then  there  was  nothing  to  which  the 
purchaser  could  be  subrogated.  For  this  reason,  alone,  the  theory 
of  the  plaintiff  fails. 

The  plain  situation  of  the  case  is  this:  When  an  attempt  is  madp 
to  sell  these  premises  upon  these  legal  taxes,  the  purchaser,  for  his 
own  interest,  and  not  at  the  request  of  the  owner  of  the  premises, 
invested  his  money  in  what  he  supposed  to  be  a  good  speculation. 
This  was  done  without  any  intent  to  pay  the  debt  or  obligation  of 
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the  owner,  but  Bimply  to  become  the  owner  himself  of  an  interest  in 
these  premises.  He  got  nothing  by  the  investment  wliich  he  made. 
It  may  be  that  he  might  recover  back  the  money  which  he  ha«  paid 
upon  this  void  sale,  although  that  is  doubtful.  Coflin  v.  Ciiy  of 
Brooklyn,  116  N.  Y.  159,  22  N.  E.  227;  25  Am.  &  Eng.  Enc  Law, 
719,  and  cases  cited.  But  the  money  which  he  paid  was  not  for  the 
benefit  of  the  owner.  It  did  not  relieve  him  from  the  payment  of 
the  tax,  nor  did  it  relieve  the  lands  from  the  incumbrance;  and,  so 
far  as  the  owner  and  the  city  were  concerned,  the  situation  remained 
precisely  as  it  was  before.  No  reason  can  be  perceived  why  the 
city  should  be  made  liable  to  pay  back  the  money  which  was  re- 
ceived on  a  valid  tax,  because  it  has  previously  received  other  money 
upon  an  illegal  sale  of  the  taxed  premises,  and  may  possibly  be 
liable  to  pay  back  the  money  so  received  to  the  person  who  paid  it 
or  his  assignee. 
The  judgment  must  be  affirmed,  with  costs. 

.    VAN  BRUNT,  P.  J.,  and  BARRETT  and  PATTERSON,  JJ.,  con- 
cur.     WILLIAMS,  J.,  concurs  in  result. 


(3  App.  DIv.  219.) 

ZIMMERMANN  v.  UNION  RY.  CO.  OF  NEW  YORK  CITY. 

(Supreme  Court,  AppeUate  Division,  Second  Department     April  7,  1896.) 

1.  Record  on  Appeal. 

Where  a  reversal  is  sought  on  a  question  of  law  only,  no  certificate  that 
the  case  contains  all  the  evidence  is  necessary, 
a.  Street  Railways— Accidents  at  Crossings— Contributory  Neolioence — 
Question  for  Jury. 

Where  defendant's  troUey  car  was  150  yards  from  a  street  crossing  when 
the  wagon  in  which  plaintiff's  intestate  was  riding,  as  the  driver's  guest, 
reached  the  track,  and  the  driver  drove  across  at  a  walk,  the  car  striking 
the  vehicle  before  it  had  cleared  the  track,  throwing  out  and  killing  in- 
testate, the  question  of  defendant's  liability  was  for  the  jury. 
3.  Same— Right  of  Way  at  Crossings. 

A  street  car  has  no  paramount  right  of  way  at  street  crossings. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Philip  Zimmermann,  as  administrator  of  Lawrence  Zim- 
mermann,  deceased,  against  the  Union  Railway  Company  of  New 
York  City,  to  recover  damages  for  the  death  of  plaintiff's  intestate^ 
From  a  judgment  for  defendant,  entered  on  a  verdict  directed  bj 
the  court,  plaintiff  appeals.     Reversed. 

Argued  before  BR0W:N,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  J  J. 

Ralph  Hickox,  for  appellant. 
William  N.  Cohen,  for  respondent 

CULLEN,  J.  A  preliminary  objection  is  made  that  we  cannot  re- 
view the  decision  of  the  trial  com*t  granting  a  nonsuit,  because  the 
record  before  us  does  not  show  that  the  case  contains  all  the  evi- 
dence.    The  statement  in  the  record  is  that  the  case  contains  all 
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the  testimony  taken  on  the  trial.  Assuming  that  the  term  "testi- 
mony" is  not  the  equivalent  of  "evidence,"  as  has  been  held  in  the 
First  department,  which,  however,  we  are  not  prepared  to  concede, 
it  does  not  affect  the  question  before  us.  As  the  plaintiff  seeks  re- 
view of  a  question  of  law  only,  no  certificate  that  the  case  contains 
all  the  evidence  is  necessary.  Halpin  v.  Insurance  Co.,  118  N.  Y. 
165,  23  N.  E.  482;  O'Malley  v.  Railway  Co.  (Sup.)  38  N.  Y.  Supp.  456. 

The  evidence  on  the  trial  tended  to  show  that  the  plaintiff's  intes- 
tate was  riding  in  a  wagon,  with  three  other  men,  on  the  Southern 
Boulevard,  across  Boston  avenue,  upon  which  latter  street  the  de-. 
fendant  operated  a  trolley  railroad.  The  wagon  was  driven  by  one 
Madden,  and  the  deceased  w^as  riding  in  it  as  Madden's  guest.  When 
the  wagon  reached  the  railroad,  the  trolley  car  was  approaching  the 
crossing,  being  then  at  a  distance  of  some  150  yards  from  it.  ]Mad- 
den  slowed  his  horse  to  a  walk,  and  proceeded  across  the  tracks. 
Before  he  had  cleared  the  tracks,  the  trolley  car  struck  the  hind 
wheel  of  the  wagon,  and  overturned  it.  The  deceased  was  thrown 
out  and  killed.  We  think  that  these  facts  presented  a  proper  case 
to  be  submitted  to  the  jury  to  pass  upon.  The  wagon  was  being 
driven  across  the  railroad,  not  within  its  tracks.  The  defendant's 
ear  had  no  paramount  right  of  way  at  the  crossing.  O'Neil  v.  Rail- 
road Co.,  129  N.  Y.  125,  29  N.  E.  84.  The  distance  from  the  car  to 
the  crossing,  at  the  time  Madden  sought  to  cross,  was  such  as  to 
enable  the  wagon  to  pass  safely  if  the  defendant's  car  had  been  prop- 
erly managed;  and  this  Madden  and  the  deceased  had  a  right  to 
expect.  The  wagon  was  prior  in  time  at  the  crossing,  and  therefore 
prior  in  right.  Tlie  driver  was  not  bound  to  get  out  of  the  way  of 
the  car,  nor  can  it  be  said  to  be  negligence  on  his  part  that  he  pro- 
ceeded to  cross  at  a  walk.  There  are  doubtless  some  improbabili- 
ties in  the  testimony  given  by  plaintiff's  witnesses.  These  were  for 
the  consideration  of  the  jury.  They  were  not  such  or  so  gross  that 
the  court  could  say  as  a  matter  of  law  that  the  truth  of  the  narra- 
tive was  impossible.  On  the  facts  testified  to,  the  case  falls  within 
that  of  Buhrens  v.  Railroad  Co.,  53  Hun,  571,  6  N.  Y.  Supp.  224;  and 
the  question  of  contributory  negligence  was  for  the  jury. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered;   costs  to  abide  the  event.     All  concur. 


(3  A?p.  DIv.  277.) 

HOWARD  V.  LEONARD  et  al. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    April  7,  1896.) 

1.  Trust  Fund — Liability  for  Beneficiary's  Debts. 

Under  4  Rev.  St  (8th  Ed.)  p.  2438,  §  57,  providing  that  where  a  trust  is 
created  to  receive  the  rents  and  profits  of  lands,  and  no  valid  direction 
for  accumulation  is  given,  the  surplus  of  such  rents  and  profits,  beyond 
the  sum  necessary  for  the  education  and  support  of  the  beneficiary,  shall 
be  Uable  in  equity  to  the  claims  of  his  creditors,  etc.,  it  is  not  essential 
that  a  surplus  shall  hare  accumulated  in  the  hands  of  the  trustee  before 
the  creditor  can  maintain  his  action. 
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2.  Same— Necessary  Expenses. 

In  determining  the  amount  of  income  necessary  under  such  statute  for 
the  support  of  the  beneficiary,  regard  must  be  had  to  the  station  in  life, 
the  social  standing,  and  the  accustomed  manner  of  living  of  the  party, 
both  before  and  since  the  income  was  provided. 
8.  Same. 

A  beneficiary  under  such  trust  cannot  be  allowed  to  support  and  furnish 
spending  money  to  a  healthy,  able-bodied  husband,  at  the  expense  of  her 
creditors. 

Appeal  from  judgment  on  report  of  referee. 

Action,  in  the  nature  of  a  creditors'  bill,  by  Margafet  A.  Howard, 
as  surviving  partner,  against  Elizabeth  De  Witt  Leonard  and  others, 
to  reach  surplus  income  of  defendant  Leonard.  From  a  judgment 
for  plaintiff,  entered  on  the  report  of  a  referee,  defendants  appeaL 
Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BABT- 
LETT,  and  HATCH,  JJ. 

Edward  B.  Hill,  for  appellant  Leonard. 
Owen,  Gray  &  Sturges,  for  app)ellant  Robinson. 
Amasa  A.  Redfield,  for  respondent. 

HATCH,  J.  The  defendant  Leonard  is  a  daughter  of  Jeremiah 
P.  Robinson,  who  died  leaving  a  large  estate.  By  the  terms  of  his 
will,  so  far  as  essential  to  any  question  arising  in  this  case,  the  de- 
vise to  his  daughter  was  in  trust  as  follows: 

*'Her  share  shall  be  held  and  Isept  invested  for  the  life  of  my  said  daughter, 
by  my  executors,  or  the  survivor  or  survivors  of  them,  and  the  net  interest 
and  income  thereof  shall,  as  it  accrues,  be  paid  to  her,  or  applied  to  her  use 
so  long  as  she  shall  live.** 

The  will  also  devised  to  his  wife,  Elizabeth  Robinson,  certain  per- 
sonal property  and  one-fourth  of  his  estate.  His  wife  has  since 
died,  leaving  a  will,  which,  so  far  as  affects  any  interests  here,  makes 
the  same  disposition  of  her  property  as  was  made  by  the  will  of  her 
husband.  Since  the  death  of  both  husband  and  wife,  the  property 
has  been  kept  together  and  managed  by  the  executors,  who  are  the 
testators'  children,  as  trustees.  The  business  as  it  was  carried  on 
during  the  lifetime  of  Jeremiah  P.  Robinson  has  been  substantially 
conducted  by  the  executors  in  the  same  manner,  the  son  Jeremiah 
having  its  active  management.  The  income  of  the  estate,  from  Au- 
gust 31,  1892,  to  the  same  date  in  1894,  was,  respectively,  fll9,- 
7S9.30,  ?117,007.89,  f  59,694.91;  making  a  total  income  for  that  period 
of  J296,492.10,  and  the  net  income  $79,319.24.  The  average  income 
during  this  time  to  which  ^Irs.  Leonard  was  entitled  is  |6,609.93. 
From  September  1,  1894,  to  July  1,  1895,  the  net  income  was  f  13,- 
190.39.  The  falling  off  of  income  since  1892  was  due  to  the  appro- 
priation of  a  part  to  the  completion  of  certain  unfinished  buildings, 
and  making  other  improvements,  and  did  not  represent  any  loss  or 
impairment  of  the  estate,  but  added  to  its  value,  and  will  ultimately 
increase  its  productiveness.  Mrs.  Leonard's  family  consists  of  her- 
self, her  husband,  an  unmarried  daughter  and  son.  She  has  two 
married  daughters,  who  live  with  her,  and  are  supported  by  their 
husbands;  but  one  daughter  defendant  has  been  accustomed  to  as- 
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sist  to  a  limited  extent.  Neither  the  unmarried  son  nor  daughter  is 
self-supporting.  Mrs.  Leonard's  husband  is  about  45  years  of  age, 
and  is  in  sound  bodily  health.  Since  the  death  of  Jeremiah  P.  Rob- 
inson, he  has  engaged  in  no  business,  and  during  this  period  has 
been  entirely  supported,  clothed,  and  furnished  by  his  wife,  from  her 
income,  as  a  gentleman  of  leisure.  Mr.  and  Mrs.  Leonard  and  the 
unmarried  daughter  now  live  in  a  boarding  house  in  West  Fifty- 
Eighth  street,  in  the  city  of  New  York,  for  which  Mrs.  Leonard  pays 
|60  a  week.  The  son  receives  |3  a  week,  and  is  fitting  himself  for 
business.  During  the  lifetime  of  Mrs.  Leonard's  father,  she  lived 
for  the  greater  part  of  the  time  at  his  home,  and  was  supported  by 
him,  her  expenditures  being  f  10,000  or  |12,000  a  year.  For  about 
three  years  she  kept  house,  the  house  being  furnished  by  her  father, 
and  then  she  expended  from  |12,000  to  f  15,000  a  year.  The  husband 
was  then  in  business  with  the  testator,  and  contributed  something 
of  this  sum;  what  proportion  does  not  appear.  After  she  aban- 
doned housekeeping,  she  returned  to  her  father's  house,  before  his 
death,  where  she  lived  as  before,  and  continued  therein  until  some 
time  after  her  mother's  death,  drawing,  after  the  latter  event,  f  11,- 
000  a  year.  This  sum  was  not  entirely  devoted  to  her  individual  use, 
but  was  expended  in  keeping  up  the  house,  an  expensive  establish- 
ment. The  plaintiff  is  a  judgment  creditor  of  Mrs.  Leonard's,  and 
the  basis  for  the  judgment  is  the  purchase  price  of  clothing  furnished 
for  her  personal  use.  The  present  action  is  in  the  nature  of  a  cred- 
itors' bill  to  reach  surplus  income.  The  allegations  of  the  bill  are, 
among  other  things,  that  the  income  received  from  the  trustees  by 
Mrs.  Leonard  is  more  than  sufficient  to  provide  for  her  suitable  sup- 
port and  maintenance,  and  that  the  surplus  is  properly  applicable, 
in  equity,  to  the  payment  of  the  judgment;  and  plaintiff  asks,  in  her 
prayer  for  judgment,  that  the  court  determine  how  much  of  Mrs. 
Leonard's  income  is  necessary  for  her  suitable  support  and  mainte-  ' 
nance,  and  to  direct  judgment  that  the  surplus  of  said  income  be  ap- 
plied to  the  satisfaction  of  plaintiff's  judgment.  The  referee  has 
tried  the  case  carefully,  and  disposed  of  it  intelligently,  and  we  might 
safely  rest  on  the  learned  opinion  with  which  he  maintains  his  con- 
clusion ;  but  defendant  so  fiercely  assails  it  that  we  may  contribute 
somewhat  in  answer  thereto.  The  referee  has  found  that  f5,000  is 
an  amount  which  will  be  sufficient  to  meet  the  expenses  of  Mrs. 
Leonard  and  of  those  members  of  her  family  naturally  dependent 
upon  her.  Reference  to  his  opinion  shows  that  the  basis  of  this 
conclusion  is  the  sum  of  f2,080,  for  the  board  of  herself  and  daugh- 
ter, f  1,000  for  the  maintenance  of  her  son,  leaving  ^1,920  for  clothing 
for  herself  and  daughter,  and  incidental  expenses.  It  is  therefore 
readily  discerned  that,  in  the  opinion  of  the  referee,  the  luxury  of 
supporting  and  furnishing  spending  money  for  an  able-bodied  hus- 
band, in  sound  health,  ought  to  be  denied  the  wife,  for  the  benefit  of 
creditors  who  have  furnished  her  with  clothing. 

The  conclusion  is  first  assailed  upon  the  ground  that  there  has 
never  existed  any  basis  of  legal  right  to  maintain  this  action.  The 
defendant  assigns  as  reason  for  this  claim  that  it  was  necessary  for 
plaintiff  to  show  that  a  surplus  income  existed.     To  this  we  agreea 
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Examination  of  the  argument  of  the  learned  counsel  for  Mrs.  Leon- 
ard, however,  shows  that  this  is  not  precisely  what  he  means;  and, 
in  the  light  of  further  statement,  we  learn  that  what  is  intended  to 
be  conveyed  is  that  there  must  have  been  an  accumulation  of  some 
income,  and  that,  with  the  sum  which  might  be  received,  must  be 
beyond  the  needs  of  the  cestui  que  trust  before  equity  can  lay  hold 
of  it. 
The  Revised  Statutes  provide: 

"Where  a  trust  is  created  to  receive  the  rents  and  profits  of  lands,  and  no 
valid  direction  for  accumulation  is  given ,  the  surplus  of  such  rents  and  profits, 
beyond  the  sum  that  may  be  necessary  for  the  education  and  support  of  the 
person  for  whose  benefit  the  trust  is  created,  shall  be  liable,  in  equity,  to 
the  claims  of  the  creditors  of  such  person,  in  the  same  manner  as  other  per- 
sonal property,  which  cannot  be  reached  by  an  execution  at  law."  4  Rev. 
St  (8th  Ed.)  p.  2438;  f  57;   Code  Civ.  Proc.  §  1871. 

Under  this  statute,  which  is  authority  for  this  action,  we  under- 
stand that  the  precise  claim  which  is  urged  here  was  made  and  con- 
demned in  Williams  v.  Thorn,  70  N.  Y.  270.  And  the  court  said, 
in  answer  thereto: 

"I  find  no  authority  for  this  proposition  except  a  single  special  term  de- 
cision (Hann  v.  Van  Voorhis,  15  Abb.  Prac.  [N.  S.]  79);  nor  any  reasonable 
ground  upon  which  it  can  be  sustained.  It  is  only  where  the  surplus  is  sought 
to  be  reached,  as  property  of  the  debtor,  or  as  a  debt  due  from  a  third  per- 
son, by  supplementary  proceedings,  that  such  doctrine  has  been  held;  and, 
as  has  already  been  shown  by  the  cases  cited,  these  very  cases  concede  that 
a  different  rule  would  prevail  in  a  suit  lil&e  the  present  one." 

The  court  then  reviews  and  condemns  the  case  of  Clute  v.  Bool, 
8  Paige,  83,  relied  upon  by  defendant,  reaching  the  conclusion  that 
the  decision  was  in  violation  of  the  express  language  of  the  statute, 
and  further  showing  that  the  chancellor  who  wrote  therein  did  not 
adhere  to  his  own  dictum  when  he  came  to  the  decision  of  Silleck  v. 
Mason,  2  Barb.  Ch.  79.  In  the  Williams  Case  the  allegation  of  the 
complaint  was  that  the  income  of  the  estate  was  much  greater  than 
was  necessary  for  defendant's  support.  Nothing  appeared  by  it  to 
show  that  there  was  any  surplus  of  income  in  the  hands  of  the  trus- 
tee. And  the  decision,  which  was  supported,  provided,  among  other 
things,  **that  the  surplus  over  and  above  such  allowance  (i.  e.  that 
provided  in  the  judgment),  whether  accrued  or  hereafter  to  accrue, 
should  be  paid  to  the  plaintiff,"  etc. 

It  is  suggested  that  in  fact,  in  this  case,  there  was  an  accumula- 
tion of  income  when  the  action  was  commenced.  If  this  be  so,  it 
is  evident  that  the  decision  was  not  made  to  depend  upon  that  fact ; 
and,  as  the  point  was  raised  and  condemned,  it  may  be  assumed  that 
it  did  not  so  appear.  Nothing  that  appears  in  the  report  of  this  case 
when  again  appealed  (81  N.  Y.  381)  lends  color  to  the  claim.  On  the 
contrary,  the  sum  there  commanded  to  be  paid  over  had  all  accrued 
subsequent  to  the  commencement  of  the  action.  In  this  connection, 
it  is  interesting  to  note  that  the  Hann  Case,  which,  as  we  have 
seen,  was  condemned,  as  reported  on  appeal  (5  Hun,  425),  shows  that 
no  surplus  of  income  was  alleged  to  exist  at  the  time  when  the  suit 
was  commenced.  It  was  with  great  reluctance,  and  evidently  with 
a  clear  conviction  that  the  court  was  wrong,  in  CampbeU  v.  Foster, 
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35  N,  Y.  361,  that  the  supreme  court  sustained  the  demurrer  therein. 
The  confusion  which  arose  out  of  the  decision  in  the  Campbell  Case 
has  now  been  set  right  In  Kilroj  v.  Wood,  42  Hun,  636,  Moulton  v. 
De  Ma  Carty,  6  Rob.  (N.  Y.)  533,  and  Card  v.  Meinecke,  72  Hun,  299, 
25  N.  Y.  8upp.  1119,  there  was  a  simple  failure  of  proof  to  show  that 
the  income,  not  the  amount  on  hand  at  any  special  time,  was  more 
than  was  necessary  for  the  needs  of  the  cestui  que  trust;  and  none 
of  them  are  authority  for  the  contention  now  urged.  In  Stow  v. 
Chapin  (Sup.)  4  N.  Y.  Supp.  496,  nothing  was  before  the  court  except 
the  suiHciency  of  the  papers  upon  which  the  injunction  granted  there- 
in was  based.  The  allegations  were  held  insufficient,  for  the  rea- 
son that  there  was  no  proof  showing  what  would  be  a  sufficient  in- 
come for  the  defendant.  There  was  no  denial  of  the  right  to  relief 
in  a  proper  case,  and  the  order  provided  for  a  future  application 
upon  sufficient  papers.  So  far  as  the  note  of  Mr.  Abbott  to  the  case 
of  Tolles  V.  Wood  (N.  Y.  App.)  16  Abb.  N.  C.  1,  29,  30  (1  N.  E.  251), 
assumes  that  there  must  be  surplus  in  the  hands  of  the  trustees  be- 
fore the  action  can  be  maintained,  it  is  not  in  harmony  with  the 
decision  in  the  Williams  Case.  Where  the  income  has  been  paid, 
its  source  and  amount  explained,  and  its  permanent  basis  estab- 
lished with  certainty,  an  action  to  reach  it  is  not  premature,  within 
the  doctrine  of  any  well-considered  case.  In  this  class  of  cases  it  is 
quite  apparent  that  each  must  be  largely  determined  upon  its  par- 
ticular facts,  aided  by  such  general  rules  as  precedent  has  estab- 
lished. It  is  quite  true  that,  in  determining  the  amount  of  income 
necessary  in  a  given  case,  due  regard  must  be  had  for  the  station  in 
life,  the  social  standing,  and  the  accustomed  manner  of  living,  of 
the  party,  both  before  and  since  the  income  was  provided.  It  is 
quite  proper  in  some  cases  to  allow  for  the  retention  of  servants  and 
the  maintenance  of  an  equipage,  while  in  others  no  such  considera- 
tions would  be  allowed.     In  Silleck  v.  Mason,  supra,  it  was  said: 

'Tbey  should  not,  upon  a  fair  construction  of  the  statute  on  tills  subject, 
be  permitted  to  indulge  in  extravagant  expenditures  while  the  defendant's 
creditors  remain  unpaid." 

The  proofs  before  the  referee  showed  in  detail  about  the  method, 
style,  and  cost  of  living  of  Mrs.  Leonard  and  her  family  before  and 
since  the  death  of  her  father.  Her  son  is  now  21  years  of  age,  and 
the  unmarried  daughter  18.  How  the  daughter  lives  is  shown.  Re- 
specting the  son,  it  is  objected  that  there  is  no  basis  upon  which  the 
referee  could  fix  the  arbitrary  sum  of  |1,000  per  annum  as  suflflcient 
for  his  support.  It  did  appear  what  business  he  was  engaged  in, 
what  he  received,  and  where  he  lived.  The  referee  was  authorized 
upon  this  evidence  to  detennine  what  was  a  fair  sum  for  the  support 
of  this  son,  and,  in  arriving  at  this  determination,  he  could  exercise 
his  judgment  and  knowledge  upon  such  matters.  In  Silleck  v.  Ma- 
son, supra,  the  chancellor,  upon  appeal,  exercised  an  independent 
judgment  in  reaching  a  like  conclusion;  and  we  think  the  referee 
here  was  authorized  to  fix  the  sum  which  he  did.  If  we  eliminate 
the  support  of  the  husband  from  the  fixed  charges  upon  Mrs.  Leon- 
ard's income,  the  allowance  made  by  the  referee  seeems  ample  to  t 
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meet  all  the  reasonable  expenditures  which  she  is  called  apon  to 
make  for  herself  and  those  properly  dependent  upon  her,  making 
fair  allowance  for  her  method  and  style  of  living.  Respecting  her 
husband,  the  primary  liability  is  upon  him  to  support  his  wife  and 
family.  He  is  not  to  be  considered  as  a  mere  useless  ornament. 
When  he  is  of  sufficient  ability  to  discharge  his  obligations,  the  law 
regards  him  as  a  disorderly  person  if  he  fail  therein.  Upon  the 
proof  here,  he  is  shown  to  be  able-bodied  and  in  sound  health.  There- 
fore, he  must  be  presumed  able  to  discharge  the  obligation  which 
he  voluntarily  assumed  when  he  entered  the  marital  relation.  It 
would  be  a  gross  perversion  of  equitable  rules  to  fasten  the  support 
of  this  husband  as  a  fixed  charge  upon  this  income,  and  thereby  turn 
an  honest  creditor  away  empty-handed.  There  is  nothing  in  the 
will  showing  an  intention  on  the  part  of  the  testator,  when  he  pro- 
vided the  income,  to  make  the  husband  an  incumbrance  thereon,  and 
the  wife  may  not  do  it  at  the  expense  of  her  creditors. 

It  follows  from  these  views  that  the  judgment  was  right,  and 
should  be  affirmed,  with  costs.     All  concur. 


(3  App.  Div.  298.) 

BIRDSALL,  WAITE  &  PERRY  MANUP'G  CO.  et  al.  v.  SCHWARZ  et  at 

(Supreme  Court,  Appellate  Division,  Second  Department.     April  7,  189a 

1.  General  Assiqnment  by  Firm— Fraud. 

Tbe  facts  tliat  a  member  of  a  firm  retained  possession  of  firm  notes  for 
money  loaned  by  him  to  it,  and  withheld  $200  of  his  indlTldual  money 
for  support  of  his  family,  and  that  each  partner  withdrew  $15  of  the  firm 
money  for  the  same  purpose  Just  before  malting  an  assignment,  are  in- 
sulficient,  per  se,  to  render  the  assignment  void  as  to  creditors. 

2.  Same— Rights  of  Assignee. 

An  assignee,  under  a  general  assignment  of  firm  property  alone,  acquires 
no  title  or  right  to  the  possession  of  the  individual  property  of  the  panuera. 

S.  Same— Rights  op  Cueditors. 

Where  a  firm  includes  in  its  deed  of  general  assignment  only  the  firm 
property,  an  action  will  He  by  a  Judgment  creditor  of  the  firm  to  avoid  as 
fraudulent  a  conveyance,  by  one  of  the  partners,  of  land  belonging  to 
him  indlviduaUy,  and  to  subject  It  to  the  lien  of  his  Judgment. 

Appeal  from  special  term,  Kings  county. 

Action  by  the  Birdsall,  Waite  &  Perry  Manufacturing  Company 
and  others  against  George  Schwarz  and  others,  and  William  E.  C. 
Mayer  as  their  assignee,  to  avoid  the  assignment  for  fraud,  and  to 
have  a  conveyance  by  one  of  the  partners  of  his  individual  property 
declared  fraudulent.  From  a  judgment  dismissing  the  complaint  as 
to  the  assignment  on  the  merits,  and  as  to  the  conveyance  on  the 
ground  that  it  could  be  attacked  only  by  the  assignee,  plaintiffs  ap- 
peal.    Afliruied  as  to  assignment.     Reversed  as  to  conveyance. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  GULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Louis  Marshall,  for  appellants. 

Paul  Eugene  Jones,  for  respondents  Schwarz.  and  others. 

Paul  E.  De  Fere,  for  respondent  assignee. 
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HATCH,  J.  The  action  is  in  the  nature  of  a  creditors'  bill,  filed 
by  three  judgment  creditors  of  George  Schwarz  and  others,  compos- 
ing a  firm  doing  business  under  the  name  of  Brooklyn  Carriage  & 
Harness  Ccftnpany,  and  seeks,  as  a  result,  to  set  aside  the  general 
assignment  executed  by  the  judgment  debtors  on  October  22,  1894, 
to  the  defendant  Mayer  for  the  benefit  of  creditors,  and  also  to  set 
aside  a  conveyance  of  real  estate  executed  by  the  defendant  George 
Schwarz  to  his  wife,  Barbara,  on  October  19,  1894.  Both  of  these 
instruments  are  attacked  as  being  fraudulent  and  void,  in  that  they 
were  executed  for  the  purpose  of  hindering,  delaying,  and  defraud- 
ing the  creditors  of  the  said  firm,  and  of  the  individual  members 
thereof.  The  assignment  was  of  firm  propeily,  and  was  executed 
by  the  members  thereof  as  partners.  It  did  not,  on  its  face,  purport 
to  assign  individual  property,  and  no  provision  was  made  therein 
for  the  payment  of  individual  debts.  The  trial  court  found  that  the 
evidence  was  not  sufficient  to  justify  a  finding  of  fraud  in  the  as- 
signment, and  as  to  it  judgment  was  render^  in  favor  of  the  as- 
signee, dismissing  the  complaint  upon  the  merits.  As  to  the  con- 
veyance the  court  held  that  it  could  only  be  attacked  by  the  assignee. 
The  court  declined  to  pass  upon  the  merits  in  this  respect,  and  simply 
dismissed  the  complaint,  thus  leaving  the  matter,  if  it  was  deemed 
advisable,  open  to  an  attack  by  the  assignee  in  an  action  for  that 
purpose.  It  is  now  insisted  by  appellant  that  the  court  erred  in 
both  conclusions. 

The  first  claim  is  that  fraud  in  the  assignment  is  apparent  upon 
the  undisputed  facts,  and  consists  in  this:  That  the  defendant 
George  JSchwarz  did  not  deliver  to  the  assignee,  but  retained  pos- 
session of,  six  promissory  notes,  amounting,  in  the  aggregate,  to 
f3,550,  which  he  held  against  the  firm  for  money  loaned  to  it;  that 
he  withheld  |200  in  cash,  which  he  gave  to  his  wife,  stating  to  her, 
at  the  time,  that  it  was  all  he  had,  and  that  he  wished  her  to  use 
it  for  the  support  of  the  family;  also,  that  each  of  the  partners,  on 
the  Saturday  night  before  the  execution  of  the  assignment,  drew  • 
|15  from  the  firm  assets  for  their  indindual  use.  It  is  undoubtedly 
true  that  it  is  not  necessarily  essential,  in  order  to  invalidate  an  as- 
signment for  fraud,  that  fraud  in  the  assignee  should  be  established. 
It  is  sufficient  if  fraud  exist  on  the  part  of  the  assignors.  We  are, 
however,  unable  to  see  that  fraud  is  necessarily  to  be  deduced  from 
the  acts  complained  of,  or  that  the  court  was  required  to  infer  its 
existence  from  these  facts.  The  retention  of  the  notes  in  no  wise 
prejudiced  the  assignee  in  carrying  out  the  purposes  of  the  trust, 
nor  did  it  deprive  the  creditors  of  the  firm  of  any  property  applicable 
to  the  payment  of  their  debts.  We  know  of  no  rule  of  law  which 
would  prevent  Schwarz  from  proving  them  as  a  claim  against  the 
assigned  estate.  What  his  position  would  be  in  respect  to  the  other 
creditors  in  such  event  is  not  important  now  to  consider.  It  cer- 
tainly does  not  appear  that  he  retained  possession  of  the  notes  with 
any  fraudulent  design  to  defeat  the  purposes  of  the  trust,  and  we 
are  unable  to  see  how  anybody  was  prejudiced  thereby.  The  reten- 
tion of  money  by  an  assignor,  in  contemplation,  of  an  assignment, 
may  or  may  not  constitute  fraud.     It  is  dependent,  to  a  large  extent,  j 
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upon  the  particular  circumstances  attending  the  case,  in  conse- 
quence of  which  each  case  must,  in  a  large  measure,  and  within  cer- 
tain limits,  be  determined  upon  its  particular- facts,  having  regard  to 
the  intent  of  the  assignor,  and  the  substantial  character  of  the 
amount  retained. 

In  Coursey  v.  Morton,  132  K.  Y.  566,  30  N.  E.  231,  after  the  as- 
signment had  been  executed,  the  assignor  withdrew  from  the  bank 
IDG3.50,  and  delivered  the  same  to  his  wife,  who  secreted  it  for 
about  eight  mouths,  and  it  was  only  discovered  upon  a  proceeding 
instituted  for  that  purpose.  The  assignment  in  that  case  was  con- 
fessedly made  for  the  purpose  of  gaining  time  to  compromise  with 
creditors,  and  the  sum  secreted  constituted,  in  a  large  measure,  the 
available  assets  of  the  estate.  The  assignor  was  conscious  at  all 
times  that  he  had  no  right  to  withliold  the  money,  and  that  it  be- 
longed to  his  creditors.  The  court  held  that  these  acts  constituted 
fraud,  which  invalidated  the  assignment.  In  Rothschild  v.  Salomon, 
52  Hun,  486,  5  N.  Y.  Supp.  865,  the  sum  drawn  out  for  household  ex- 
penses was  |4,042.  Of  this  sum  $2,300  was  delivered  to  the  wife  of 
one  of  the  assignors,  and  was  falsely  charged  in  the  books  as  pay- 
ment of  a  loan.  No  money  was  ever  loaned  by  her,  and  in  fact 
nothing  was  due.  The  court  held  that  this  money  was  abstracted  in 
anticipation  of  and  in  preparation  for  an  assignment,  in  consequence 
of  which  the  whole  transaction  was  vitiated.  The  other  cases  cited 
by  appellant  in  support  of  this  contention  add  nothing  to  the  strength 
of  those  already  noted.  We  do  not  think  they  are  controlling  upon 
the  proof  now  before  us.  The  facts  of  this  case  correspond  quite 
closely  to  those  appearing  in  Vietor  v.  Nichols,  13  N.  Y.  St.  Rep.  461. 
There  the  partners  drew  an  amount  in  excess  of  the  sum  drawn 
here,  and  the  whole  amount  di'awn,  so  far  as  the  report  of  the  case 
shows,  about  equaled  the  sums  drawn  here  by  George  Schwarz  of  his 
individual  money  and  by  the  members  of  the  firm.  The  court  held 
that  this  withdrawal  did  not  necessarily  impeach  the  assignment, 
as  the  law  authorized  a  retention  of  a  sum  sufficient  to  meet  family 
wants  for  a  period  of  60  days.  This  holding  was  affirmed  on  appeal. 
114  N.  Y.  617,  20  N.  E.  880.  We  think  that  this  authority  is  abun- 
dant in  support  of  the  acts  of  the  partners  in  drawing  the  small  sum 
which  each  did  from  the  partnership  assets,  and  that  fraud  should 
not  be  inferred  therefrom. 

As  to  the  withdrawal  from  the  bank  by  Schwarz  of  his  individual 
money,  treating  it  as  property  which  should  necessarily  have  been 
assigned,  we  do  not  think  it  works  out  a  fraudulent  intent.  It  ap- 
pears that  of  that  sum  nearly  |100  was  expended  by  him  in  the  dis- 
charge of  personal  debts,  and  |200  was  given  to  his  wife  for  house- 
hold expenses.  It  nowhere  appears  that  this  sum  was  excessive  in 
amount  for  that  purpose,  and  the  case  last  cited  recognized  that 
nearly  this  amount  was  not  the  withdrawal  of  so  substantial  a  sum 
as  to  characterize  the  act  per  se  fraudulent.  We  recognize  the  rule 
that  an  act  standing  alone  is  not  the  criterion,  but  that  all  the  acts 
which  lead  up  to  and  culminate  in  the  assignment  are  to  be  consid- 
ered together,  in  order  to  determine  whether  a  fraudulent  scheme 
existed  which  was  consummated  by  all  that  was  done.     But  here 
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the  appellant  selects  the  specified  acts,  and  asks  the  court  to  And, 
from  them,  that  they  conclusively  establish  the  fraudulent  scheme. 
The  court  below  felt  constrained  to  hold  that  these  acts  were  not 
sufficient  for  that  purpose,  and  we  are  not  satisfied,  by  the  argument 
of  the  learned  counsel  for  the  appellant,  that  any  error  was  commit- 
ted therein.  The  record  does  not  disclose  that  any  act  of  Gteorge 
Schwarz  respecting  the  disposition  of  his  individual  property  was 
known  to  or  participated  in  by  his  co-partners.  If  fraudulent  design 
upon  his  part  existed,  both  the  assignee  and  the  co-x)artners  were 
evidently  innocent  of  any  knowledge  or  participation  therein.  And, 
further,  there  is  no  evidence  that  George  Schwarz  did  any  act  or  in- 
tended any  act  which  interfered,  or  was  calculated  to  interfere,  with 
the  entire  disposition  of  the  firm's  property,  and  this  was  all  that 
the  assignment  purported  to  convey.  We  are,  therefore,  le^,  to  the 
conclusion  that  the  judgment  finding  no  fraud  in  this  assignment  was 
correct,  and  that  the  dismissal  of  the  complaint  upon  the  merits 
must  be  upheld. 

Respecting  the  other  question,  the  conclusion  of  the  court  is  not 
so  easily  supported.  We  agree  with  the  learned  court  in  its  conclu- 
sion that  a  case  was  presented  upon  which  the  court  might  found  a 
judgment  setting  aside  the  conveyance  by  George  Schwarz  to  his 
wife  as  being  in  fraud  of  creditors.  The  conclusion  that  this  could 
only  be  done  through  the  intervention  of  the  assignee  is  not  so  cer- 
tain. The  court  based  its  determination  in  this  regard  upon  the 
case  of  Loos  v.  Wilkinson,  110  N.  Y.  195,  18  N.  E.  99,  where  the  dis- 
tinction is  recognized  between  fraud  upon  the  assignment  and  fraud 
in  the  assignment.  As  to  the  former,  the  remedy  is  through  the  as- 
signee; as  to  the  latter,  the  remedy  is  against  the  assignment.  We 
have  already  concluded  that  there  is  no  fraud  in  this  assignment. 
Must  we  conclude,  therefore,  that  the  remedy,  if  any,  is  in  the  as- 
signee? It  is  to  be  noticed  that,  in  the  Loos  Case,  the  assignment 
was  made  by  a  partnership,  and  purported  to  convey  all  their  prop- 
erty, and  the  deed  which  was  there  attacked  was  also  made  by  the 
partners,  and  was  a  conveyance  of  firm  property.  It  is  therefore 
plain  that  this  property  belonged  in  the  assignment,  and  its  excep- 
tion therefrom  was  a  fraudulent  act.  In  all  the  cases  that  have  fall- 
en under  my  observation,  where  this  principle  has  been  invoked,  the 
assignment  itself  purported  to  convey,  and  did  convey  and  vest,  the 
legal  title  to  the  assigned  property  in  the  assignee.  The  present  as- 
signment did  not  purport  to  convey  the  individual  property  of  George 
Schwarz.  It  was  limited  exclusively  to  the  property  owned  by  the 
firm.  In  Wheel  Co.  v.  Fielding,  101  N.  Y.  504,  5  N.  E.  431,  there 
was  a  general  assignment  by  the  firm;  also,  a  separate  conveyance 
of  individual  property  by  one  member  of  the  firm  to  the  assignee  for 
the  benefit  of  firm  creditors,  and  two  conveyances  by  the  same  mem- 
ber of  separate  pieces  of  property  to  his  son  for  the  benefit  of  indi- 
vidual creditors.  And  the  court  held  that  the  general  assignment 
act  did  not  embrace  conveyances  of  specific  property,  nor  include  a 
transfer  of  individual  property  for  the  benefit  of  the  creditors  of  the 
assignor.  And  it  further  held  that  the  grantor  in  that  case  had  a 
right  to  retain  his  individual  property,  and  that  it  did  not  pass  byfg 
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the  general  assignment  of  the  firm.  A  court  would  find  some  evi- 
dence to  sustain  a  finding  that  there  existed  a  bona  fide  debt  of 
some  amount  owing  by  George  Schwarz  to  his  wife.  This  debt,  if 
it  existed,  he  had  a  legal  right  to  pay  out  of  his  individual  property, 
to  the  exclusion  of  firm  creditors.  The  claim  is  that  he  fraudu- 
lently transferred  more  property  than  was  necessary  for  that  pur- 
pose. This  may  be,  but  that  does  not  affect  the  question  here.  Ei- 
ther the  title  to  his  individual  property  passed  to  the  assignee,  or  it 
did  not  pass.  If  he  could  retain  it  to  discharge  individual  debts, 
and  he  did  retain  it  for  that  purpose,  then  the  assignee  got  no  title 
to  it;  and,  as  this,  it  seems,  was  what  he  did,  I  am  unable  to  see  how 
the  assignment,  imder  such  circumstances,  can  be  interposed  as  an 
obstacle  to  a  creditor  in  pursuit  of  it.  Actions  are  maintained  by 
trustees  by  virtue  of  the  provisions  of  the  statute,  and  are  main- 
tained upon  the  theory  that  the  title  to  the  property,  if  not  in  the 
grantee,  is  in  the  assignee.  But  this  is  only  so  when  the  assign- 
ment purports  to  convey  such  property,  or  by  its  terms  such  property 
would  be  embraced,  or  ought  to  have  been  embraced,  and  does  not 
apply  where  by  the  terms  of  the  instrument  the  assignee  gets  no  title. 

Could  the  assignee  have  maintained  an  action  to  set  aside  this  con- 
veyance? This  necessitates  a  consideration  of  two  propositions:  (1) 
That  the  conveyance  should  have  been  made  with  intent  to  hinder, 
delay,  or  defraud  creditors,  etc.  4  Rev.  St.  (8th  Ed.)  p.  2594.  (2) 
That  the  assignee  should  be  the  trustee  of  the  creditors  so  de- 
frauded, and  that  property  so  fraudulently  transferred,  etc.,  should 
be  "held  by  or  of  right  belonging  to  such  trustee  or  estate,"  The 
property  must  be  "so  held  in  trust,"  or  must  belong  to  the  trusft  es- 
tate as  of  right  and  in  law.  The  assignee  and  the  creditors  he  rep- 
resents must  be  "interested  in  the  property  so  held  in  trust,"  "or  of 
right  belonging  to  any  such  trustee  or  estate."  In  other  words,  the 
individual  property  of  the  partners  must  be  deemed,  as  matter  of 
law,  to  be  a  part  of  the  assigned  estate,  although  not  actually  em- 
braced within  the  assignment  as  made  and  executed.  If  it  be  con- 
ceded that  the  partners  are  not  required,  by  statute,  to  assign  their 
individual  property  with  the  partnership  property,  the  assignee  can 
have  no  interest  whatever  in  the  individual  property  when  not  so 
assigned.  If  the  assignee,  by  virtue  of  the  instrument,  acquired 
title  or  right  to  individual  property,  then  a  subsequent  individual  as- 
signment of  individual  property  would  be  void  as  against  him.  It 
comes,  then,  to  the  proposition  that  the  individual  property  of  part- 
ners of  right  belongs  in  a  firm  assignment,  or  the  assignee  acquires 
no  title  or  interest  therein,  and  can  maintain  no  action  to  reach  it 
under  the  statute.  That  it  does  not  necessarily  belong  therein  is  de- 
cided in  the  Royer  Wheel  Company  Case,  supra,  and  others,  McFar- 
land  V.  Bate,  45  Kan.  1,  25  Pac.  238;  Drucker  v.  Wellhouse,  82  Ga. 
129,  8  S.  E.  40;  Ex  parte  Hopkins,  104  Ind.  157,  2  N.  E.  587;  Brad- 
lev  V.  Bischel,  81  Iowa,  80,  46  N.  W.  755;  Crook  v.  Rindskopf,  105 
N.  Y.  476, 12  X.  E.  174;  Klumpp  v.  Gardner,  114  N.  Y.  153,  21  N.  E. 
99;    Burrill,  Assign.  (0th  Ed.)  p.  67. 

It  is  claimed  that  this  action  cannot  be  maintained  for  the  rea- 
son that,  if  the  conveyance  be  set  aside,  it  will  not  5?^^^^^  plaintiff's 
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judgment  to  attach  upon  the  property.  But  this  assumes  that  the 
title  is  in  the  assignee.  It  was  held  in  the  Royer  Wheel  Company 
Case  that  the  judgment,  although  against  the  firm,  nevertheless  at- 
tached as  a  lien  to  the  real  estate  of  the  individual  member  of  the 
firm.  My  research  has  not  enabled  me  to  find  a  case  where  the  pre- 
cise point  now  presented  has  been  considered.  But  it  seems  to  me 
that,  if  it  be  lawful  for  the  individual  member  to  retain  from  the 
firm's  assignment  his  individual  property,  and  that  title  to  such  prop- 
erty does  not  vest  in  the  assignee,  then,  upon  principle,  it  must  fol- 
low that  a  creditor  whose  judgment  is  a  lien  can  pursue  that  prop- 
erty.    That  seems  to  be  the  case  here. 

If  these  views  are  correct,  it  follows  that  the  judgment  appealed 
from,  so  far  as  it  dismissed  the  complaint  upon  the  merits  should  be 
affiimed,  with  costs  to  the  assignee;  and  so  far  as  it  dismissed  the 
complaint,  without  passing  upon  the  merits,  it  should  be  reversed, 
and  new  trial  ordered,  with  costs  to  abide  the  event.     All  concur. 


(3  App.  Div.  593.) 

RELIANCE  MARINE  INS.  CO.  v.  HERBERT  et  aL 

(Supreme  Court,  AppeUate  Division,  First  Department     April  10,  1896.) 

Marine  Insurance — Notice— Instructions. 

In  an  action  by  an  insurance  company  to  recover  back  money  paid  on 
a  loss  of  coal  based  on  the  insm*ed's  failure  to  disclose  that  they  were 
charterers  of  the  barge  by  the  capsizing  of  which  the  loss  occuiTed,  where 
the  evidence  of  the  notice  to  the  company  of  such  fact  after  loss  and  be- 
fore payment  was  meager,  and  the  only  evidence  as  to  whether  the  com- 
pany had  knowledge  of  that  fact  when  the  risk  was  taken  was  given  by 
the  company*s  agent,  who  testified  that  he  had  no  notice,  it  was  reversible 
error  to  permit  the  shipping  clerk  of  the  insured  to  testify  that  he  knew 
that  they  were  charterers,  and  that  the  company's  agent  saw  his  books 
before  the  policy  issued,  and  on  such  evidence  to  submit  to  the  jury  the 
question  of  the  company's  notice  at  the  time  the  risk  was  taken,  the  books 
of  themselves  giving  no  information  as  to  the  fact  in  question. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  the  Reliance  Maiine  Insurance  Company  against  Henry 
S.  Herbert  and  others.  From  a  judgment  for  defendants,  and  an 
order  denying  a  new  trial,  plaintiff  appeals.     Reversed. 

The  action  was  brought  to  recover  back  moneys  paid  by  plaintiff  under  a 
mistake  of  fact  for  a  loss  under  a'  marine  insurance  policy.  The  policy  was 
issued  March  1,  1891,  to  the  Lehigh  &  Wilkesbarre  Coal  Company,  on  account 
of  whom  it  might  concern,  insuring  coal  laden  on  board  vess^s,  boats,  or 
barges  against  perils  of  the  sea,  etc.  Thereafter,  and  about  March  5,  1891, 
the  coal  company  shipped  461  tons  of  coal  on  board  the  barge  Macy,  to  be 
carried  from  Port  Johnson  across  the  bay  to  Fifty-Third  street,  East  river, 
and  there  delivered  to  defendants.  The  defendants,  from  the  time  the  coal 
was  loaded  on  the  barge,  were  to  be  the  owners  of  the  coal.  March  6,  1891, 
plaintiff  accepted  this  coal  as  one  of  the  risks  covered  by  the  policy,  and  in- 
sured the  same  in  the  sum  of  ?1,900;  and  on  the  same  day,  while  the  barge 
was  being  towed  across  the  bay  in  New  York,  it  capsized,  and  all  the  coal 
excepting  S^  tons  was  lost.  Only  34  tons  were  delivered  to  defendants. 
About  November  13,  1891,  the  coal  company  made  proofs  of  loss  of  the  coal; 
and  thereafter,  and  on  March  2, 1892,  the  plaintiff  paid  to  the  coal  company,  on 
account  of  the  loss.  $1.73(5.14,  and  the  coal  company  paid  the  money  so  re- 
ceived to  the  defendants.     At  the  time  the  plaintiff  paid  the  money  to  the 

Digitized  by  VjOOQIC 


374  38  NEW  YORK  SUPPLEMENT.  (Sup.  Ct 

coal  company,  the  coal  company  assigned  and  transferred  to  the  plaintiff  all 
their  right,  title,  and  interest  in  the  coal  lost,  and  the  proceeds  thereof,  and 
all  that  could  in  any  way  be  made,  saved,  or  realized  from  the  damage  or 
loss,  with  full  power  to  take  and  use  all  lawful  ways  and  means  to  so  make 
and  save  and  realize  said  property  or  lis  proceeds.  At  the  time  the  coal  was 
shipped,  and  at  the  time  it  was  lost,  the  defendants  were  the  charterers  of 
the  barge  which  carried  it.  It  is  claimed  by  the  plaintiff  that  it  was  not  in- 
formed at  the  time  the  risk  was  taken  that  the  owners  of  the  coal  were  also  the 
charterers  of  the  barge  on  which  it  was  shipped,  and  that  the  policy  was  there- 
fore void.  It  is  claimed  by  the  defendants  that  the  plaintiff  was  Informed 
of  this  fact  Immediately  after  the  loss,  and  that  the  payment  of  the  money 
was  therefore  a  voluntary  payment,  and  made  with  knowledge  of  this  fact; 
and  the  money  cannot  therefore  be  recovered  back,  on  the  ground  that  It  was 
paid  under  a  mistake  of  fact.  The  court  charged  the  jury  that  the  fact  that 
the  owners  of  the  coal  Insured  were  also  the  charterers  of  the  barge  was  a 
fact  material  to  the  risk,  and  that  the  plaintiff  was  entitled  to  be  informed  of 
this  fact  at  the  time  the  risk  was  taken;  and  If  such  Information  was  not 
given,  but  the  fact  was  suppressed,  then  the  plaintiff  had  the  right  to  repu- 
diate the  policy.  The  agent  of  the  plaintiff  who  Issued  this  policy  testllled 
that  this  information  was  not  given  him  at  the  time  the  risk  was  taken.  No 
evidence  was  given  in  the  case  tending  to  show  that  such  Information  was 
given  to  the  agent.  The  court,  nevertheless,  left  to  the  jury,  under  the  ob- 
jection and  exception  of  the  plaintiff,  the  question  of  fact  whether  such  Infoi^ 
matlon  was  given,  or  whether  the  fact  was  suppressed.  There  was  conflict- 
ing evidence  as  to  whether  this  Information  was  given  to  the  plaintiff  after 
the  loss,  and  before  the  money  was  paid. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, and  CyBRIEN,  JJ. 
W.  W.  MacFarland,  for  appellant 
L.  B.  Adams,  for  respondents. 

WILLIAMS,  J.  There  seems  to  be  no  dispute  as  to  the  law  char- 
ged by  the  trial  court,  that  the  suppression  of  the  fact,  when  the  risk 
was  taken,  that  the  owners  of  the  coal  a.nd  the  charterers  of  the 
barge  were  the  same  persons,  rendered  the  policy  void,  and  enabled 
the  plaintiff  to  repudiate  it,  and,  if  the  plaintiff  paid  the  amount  of 
the  loss  while  still  in  ignorance  of  this  fact,  it  was  entitled  to  re- 
cover back  the  money  paid.  Nor  does  there  seem  to  be  any  dispute 
but  that  if  the  plaintiff  acquired  knowledge  of  this  fact  after  the 
loss,  and  before  the  money  was  paid,  it  was  a  voluntary  payment, 
was  not  paid  under  any  mistake  of  fact,  and  could  not  be  recovered 
back.  The  rights  of  the  parties  were  therefore  dependent  upon  the 
determination  of  the  question  as  to  when,  if  ever,  the  plaintiff  ac- 
quired the  knowledge  of  this  fact.  There  was  evidence  on  both 
sides,  and  quite  conflicting,  as  to  whether  the  plaintiff  was  informed 
of  this  fact  after  the  loss,  and  before  the  payment  of  the  money; 
and  the  finding  of  the  jury  upon  this  branch  of  the  case  should  be 
conclusive  upon  us.  There  was  no  conflict  of  evidence  as  to  the 
question  whether  the  plaintiff  was  informed  of  this  fact  at  the  time 
the  risk  was  taken.  This  question  was  therefore  improperly  sub- 
mitted to  the  jury.  The  plaintiff  excepted  to  its  submission.  The 
court  said  that  there  was  no  direct  evidence  of  the  fact;  that  the 
only  witnesses  in  that  connection  were  those  of  the  defendant;  and 
he  left  the  question  to  be  determined  by  the  jury.  The  court  per- 
mitted the  shipping  clerk  of  the  coal  company  to  testify  that  he 
knew  of  the  fact  in  question  at  the  time  the  risk  waa  taken,  and 
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his  books  were  produced  and  put  in  evidence.  This  evidence,  how- 
ever, did  not  tend  to  show  that  the  plaintiff  had  any  knowledge  of 
the  fact  in  question.  It  appeared  that  the  books  were  shown  to 
the  plaintiff's  agent  when  the  risk  was  taken,  but  that  gave  no  in- 
formation as  to  the  fact  in  question.  This  is  the  only  evidence  to 
which  the  court  could  have  referred  in  the  charge,  and  the  jury  may 
very  well  have  been  misled  by  this  evidence  and  the  charge  of  the 
court,  and  may  have  based  their  verdict  upon  a  finding  that  in- 
formation of  this  fact  was  given  to  the  plaintiff  when  the  risk  was 
taken.  We  do  not  think,  in  view  of  the  meager  evidence  to  sup- 
port a  finding  that  information  of  this  fact  was  given  to  the  plaintiff 
after  the  loss,  and  before  the  money  was  paid,  that  we  can  say  that 
the  jury  based  their  verdict  upon  the  finding  of  a  voluntary  pay: 
ment,  rather  than  the  finding  that  the  fact  was  not  suppressed  at 
the  time  the  risk  was  taken.  This  error  of  the  court  calls  for  a  re- 
versal of  the  judgment  and  a  new  trial. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  event.     All  concur. 


FERGUSON  V.  COMMONWEALTH  RUBBER  CO. 

(Supreme  Court,  AppeUate  Division,  First  Department    April  10,  1890.) 

Attachmbnt— Order  Denting  Motion  to  Dissolve — Reciting  Replying  Af- 
fidavits. 

Motion  to  recite  replying  affidavits  in  an  order  denying  a  motion  to  vacate 
an  attachment  is  properly  refused,  no  leave  to  submit  such  affidavits  hav- 
ing been  asked  for  or  granted,  and  the  submission  thereof  having,  there- 
fore, been  Improper. 

Appeal  from  special  term,  New  York  county. 

Action  by  Harry  Ferguson  against  the  Commonwealth  Rubber 
Company.  Plaintiff  obtained  an  attachment,  which  the  Merchants' 
Bank  of  Buffalo,  an  execution  creditor  of  the  rubber  company,  moved 
to  vacate.  The  bank  thereafter  moved  to  amend  the  order  denying 
the  motion  to  vacate  by  reciting  in  the  order  replying  affidavits. 
From  the  order  denying  such  motion  the  bank  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY,. 
O'BRIEN,  and  INGRAHAM,  JJ, 

Herman  Aaron,  for  appellant. 
Philip  M.  Brett,  for  respondent 

PER  CURIAM.  No  leave  to  submit  replying  affidavits  was  asked 
for  or  granted,  and,  as  the  submission  of  such  was  improper,  the  or- 
der denying  motion  to  recite  such  was  right,  and  should  be  affirmed, 
with  |10  costs  and  disbursements. 
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(3  App.  Dlv.  452.) 

WILEY    V.    GOODSELL. 

(Supreme  Court,  Appellate  Division,  First  Department     April  10,  189G.) 

1.  Assumpsit— Services  Rendered— Implied  Contract  for  Compensation. 
In  an.  action  to  recover  on  a  quantum  meruit  for  services  rendered,  it 
appeared  that  defendant,  on  account  of  sicluiess.  was  in  need  of  some  one 
to  conduct  his  business,  and  that  plaintiff,  under  a  request  from  defend- 
ant's btx)ther-ln-law,  assumed  charge  of  the  business  during  defendant's 
sickness,  defendant  executing  to  him  powers  of  attorney  to  sign,  accept, 
and  indorse  all  checks,  notes,  and  drafts.  Held,  that  a  finding  that  the 
services  were  rendered  under  an  implied  contract  for  compensation  was 
warranted. 

3.  Same— Harmless  Error. 

The  fact  that  the  referee  erred  in  determining  that  plaintiff  did  not  len- 
der any  material  services  before  delivery  of  the  powers  of  attorney  was 
not  prejudicial  to  defendant. 

8.  Same— Harmless  Error. 

Where  the  amount  allowed  by  the  referee  for  the  services  was  not  ex- 
cessive in  any  view  of  the  case,  error  in  regard  to  the  amount  of  prolits 
earned  for  defendant  in  the  business  was  not  prejudicial  to  defendant. 
4  Same— Compensation— Evidence. 

Evidence  as  to  the  amount  of  profits  earned  by  plaintiff  in  his  own  busi- 
ness while  attending  to  defendant's  business  was  immaterial. 

5.  Arbitration-Breach— Pleading— Answer. 

Where,  In  an  action  for  damages  for  breach  of  a  contract  to  arbitrate, 
defendant,  in  his  answer,  merely  questions  the  amount  of  the  damages, 
without  denying  the  breach  on  his  part,  evidence  to  show  a  breach  on 
plaintiff's  part  is  properly  excluded. 

6.  Witness— Examination. 

A  party  who  cross-examines  an  adverse  party  as  to  a  collateral  matter 
cannot  introduce  evidence  to  contradict  the  testimony  given  on  the  cross- 
examination. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  H.  Wiley  against  Edward  L.  Goodsell.  From 
a  judgment  for  plaintiff,  entered  on  the  report  of  a  referee,  defend- 
ant appeals.     Affirmed. 

The  action  is  upon  a  quantum  meruit  for  services  rendered  in  the  conduct 
of  defendant's  business  for  a  period  of  two  months  subsequent  to  October  3U, 
1890,  and  also  for  damages  for  breach  of  an  agi*eement  to  arbitrate.  The 
testimony  shows  that  in  the  latter  part  of  October,  1890,  the  defendant,  be- 
coming sick  and  ill,  required  some  one  to  take  charge  of  the  financial  part  of 
his  auction  and  commission  business;  and  a  request  to  take  such  charge, 
through  one  Millbank,  a  brother-in-law  of  the  defendant,  'was  made  upon  the 
plaintiff,  who  was  engaged  in  a  somewhat  similar  business,  and  to  that  ex- 
tent familiar  with  it,  and  who  prior  to  that  time  had  assisted  the  defendant. 
The  plaintiff  having  consented,  defendant  executed  four  powers  of  attorney 
.to  plaintiff,  which  were  delivered  to  him  by  Millbank,  and  the  plaintiff  there- 
upon entered  upon  the  employment.  These  powera  of  attorney  were  lodged 
with  the  different  banks  with  which  the  defendant  did  business.  Three  of 
them  gave  him  the  right  to  "sign,  accept,  and  indorae  all  checks,  notes,  and 
drafts,"  and  the  fourth,  lodged  with  the  Seaboard  Bank,  gave  him  a  wider 
rau;?e  of  authority.  While  there  Is  a  dispute  as  to  Mlllbank's  authority  to 
make  the  request  or  to  employ  the  plaintiff,  there  Is  no  question  as  to  the  exe- 
cution of  the  powers  of  attorney,  and  that  the  plaintiff  did  in  fact  take  com- 
plete charge  and  supervision  of  the  business  during  the  defendant's  sickness, 
and  for  two  months,  during  a  i^ortlon  of  which  time  there  was  financial  strin- 
gency, he  managed  the  finances,  raised  by  loan  and  otherwise,  and  paid  out 
large  sums  of  money,  amounting  to  nearly  ^800,000,  in  the  conduct  of  the 
business.     For  these  services  compensation  is  claimed.     A  dispute  as  to  the 
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amount  of  such  compensation  baring  arisen,  the  parties  undertook  to  arrange 
It  by  arbitration,  but  the  defendant  afterwards  revoked  the  submission,  incur- 
ring, as  claimed,  a  liability  under  section  2384  of  the  Code  of  Civil  Procedure 
for  the  expenses  thereof. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Rollin  M.  Morgan,  for  appellant. 
E.  M.  Wight,  for  resx>ondent. 

O'BRIEN,  J.  The  defendant  assails  the  plaintiff's  right  to  any 
compensation  for  the  services  rendered  upon  the  grounds  that  he  did 
not  employ  the  plaintilf,  that  the  services  were  voluntary,  that  they 
were  of  no  benefit,  and  that  the  relations  between  the  parties  did 
not  raise  an  implied  contract  of  employment.  It  is  true  that  there 
was  no  actual  agreement  for  compensation,  but  the  evidence  fully 
sustains  the  referees  conclusion  that  the  services  were  neither 
voluntary  nor  gratuitous,  but  were  rendered  at  the  request  of,  and 
were  valuable  to,  the  defendant.  As  said  in  Smith  v.  Railroad  Co., 
102  N.  Y.  at  page  192,  6  N.  E.  397: 

* 'These  circumstances  prima  facie  raise  an  implied  obligation  on  the  part 
of  the  defendant  to  make  compensation,  and  In  order  to  rebut  the  implication 
there  should  be  clear  evidence  that  the  services  were  to  be  gratuitous.  The 
burden  was  upon  the  defendant  to  establish  this  defense.  It  is  not  claimed 
that  there  was  an  express  agreement  or  understanding  with  the  plaintiff  that 
he  was  to  serve  without  comi>ensation." 

Finding,  as  we  do,  that  the  conclusions  of  the  referee  upon  the 
disputed  questions  of  fact  are  supported  by  the  evidence,  this  case 
in  principle  is  controlling.  The  contention  that  the  services  were 
unnecessary  is  remarkable,  in  the  face  of  the  view  entertained  by 
the  defendant  himself,  which  induced  him  to  execute  in  plaintiffs 
favor  the  four  powers  of  attorney.  And  the  claim  that  damage  in- 
stead of  benefit  resulted  fi*om  such  services  is  shown  by  the  referee, 
to  be  equally  without-merit.  As  to  the  amount  awarded,  this,  upon 
disputed  testimony,  was  clearly  within  the  province  of  the  referee; 
and,  as  it  cannot  be  regarded  as  excessive,  it  should  not  be  disturbed. 

It  is  insisted  that  the  referee  erred  in  determining  that  the  plain- 
tiff did  not  render  any  material  services  before  the  execution  and 
delivery  of  the  powers  of  attorney.  But  we  fail  to  see  how  the  de- 
fendant was  injured  by  this,  its  only  bearing  being  upon  the  question 
whether  the  services  rendered  before  the  powers  of  attorney  were 
delivered  (for  which  no  compensation  was  claimed)  were  the  same 
as  those  thereafter  rendered.  Equally  harmless  was  the  error  into 
which  it  is  claimed  the  referee  fell  in  confusing  the  word  "commis- 
sions" with  the  word  "profits,"  and  from  this  deducing  the  conclu- 
sion that  the  testimony  was  not  accurate  as  to  such  profits.  Un- 
doubtedly the  amount  of  profits  would  have  a  bearing  upon  the  ques- 
tion of  compensation  to  be  paid  for  the  services  rendered  in  making 
them,  but  for  the  reason  already  stated — that  the  amount  awarded 
for  such  services,  in  any  aspect  to  be  taken  of  the  testimony,  was 
not  excessive — ^the  defendant  cannot  legally  complain. 

This  leaves  but  one  or  two  rulings  upon  evidence,  which  may  be 
briefly  noticed.     The  defendant  sought  to  examine  the  plaintiff  as 
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to  the  amount  of  sales  and  earnings  of  his  (plaintiff's)  business  dur- 
ing the  period  he  was  engaged  in  rendering  the  seryices.  In  refus- 
ing to  allow  such  examination  we  think  the  referee  was  right,  for 
the  reason  that  it  was  not  a  question  of  whether  the  plaintiff  waa 
benefited  or  injured  in  his  own  business,  but  whether  he  had  per- 
formed senices  for  the  defendant  which  entitled  him  to  compensa- 
tion. 

Upon  the  second  cause  of  action,  there  was  no  defense  that  the 
failure  to  arbitrate  was  the  result  of  any  act  of  the  plaintiff's.  The 
answ^er  denied  nothing  except  as  to  the  amount,  thus  leaving  plain- 
tiff to  make  proof  of  the  sum  expended,  and  his  damages  connected 
with  the  arbitration.  The  referee  was  therefore  right  in  refusing  to 
permit  the  introduction  of  a  letter  which  was  offered,  and  which,  it 
is  claimed,  contradicted  the  plaintiff's  testimony  that  he  never  with- 
drew from  the  arbitration.  The  counsel  for  the  defendant  asked 
for  a  letter  from  Mr.  Goodsell  to  Mr.  Wiley,  ana  it  would  appear  that 
that  letter  was  produced,  and  the  witness  was  then  asked,  '*What  is 
this  paper?"  to  which  he  answered,  "A  letter  from  Mr.  Goodsell."  It 
will  therefore  be  seen  that  there  was  some  confusion  at  this  point, 
because  the  counsel  was  speaking  of  a  letter  from  Mr.  Goodsell,  but 
the  exhibit  itself  shows  that  it  was  a  letter  purporting  to  be  signed 
by  Mr.  Wiley.  It  does  contain  a  statement  that  the  plaintiff  with- 
draws his  "acquiescence  to  the  arbitration."  But  the  answer  of  the 
plaintiff  that  he  had  not  withdrawn  was  given  in  response  to  a  ques- 
tion of  the  defendant  upon  a  collateral  matter  not  at  issue.  Con- 
ceding, therefore,  that  the  letter  sought  to  be  introduced  was  one 
signed  by  the  plaintiff',  we  think  it  was  properly  excluded. 

Without  commenting  further  upon  the  numerous  exceptions  and 
rulings,  it  is  sufficient  to  say  that  none  of  them  is  so  serious  as  to 
justify  our  interference. with  the  judgment,  which,  upon  the  facts, 
the  referee  has  rightfully  rendered  in  favor  of  the  plaintiff. 

The  judgment  should  therefore  be  affirmed,  with  costs.  All 
concur. 


In  re  MORGAN'S  ESTATE. 
(Supreme  Court,  Appellate  DivisioD,  First  Department     Marcb  20,  189G.) 

Appeal  from  order  of  surrogate,  New  York  county. 

Petition  by  William  A.  Street  and  others,  executors  of  the  estate  of  George 
Morgan,  deceased,  for  an  appraisal  of  testator's  property.  From  a  Judgment 
affirming  an  order  of  the  surrogate's  court  fixing  the  assessment  of  such  es- 
tate, the  executors  appeal.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTERSON,. 
O'BRIEN,  and  INGRAHAM.  .7 J. 

George  L.  Rives,  for  appellants. 

Jabish  Holmes,  Jr.,  and  Edgar  J.  Levey,  for  respondent 

PATTERSON,  J.  The  questions  in  this  case  are  the  same  as  those  in  Re 
Whiting  (decided  herewith)  38  N.  Y.  Supp.  131.  For  the  reasons  stated  in  the 
opinion  in  that  case,  therefore,  the  order  appealed  from  should  be  affirmed,, 
with  costs. 
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WILLIAMS  and  O'BRIEN.  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  The  question  presented  is  discussed  in  tbe 
case  of  In  re  Whiting  (decided  herewith)  38  N.  Y.  Supp.  131,  and  the  views 
that  I  then  expressed  would  lead  to  a  reversal  of  this  order.  I  therefore  dis- 
sent from  the  conclusion  arrived  at  by  the  court 

VAN  BRUNT,  P.  J.,  concurs. 


(3  App.  Div.  514.) 

PEOPLE  V.  ST.  NICHOLAS  BANK  OP  NEW  YORK  et  al. 

In  re  MILLS. 

(Supreme  Court,  Appellate  Division,  First  Department    April  10,  1896.) 

1.  Landlord  and  Tenant— Lease— What  Constitutes. 

An  instrument  reciting  that  the  first  party  "hereby  agrees  to  lease," 
and  the  second  party  "hereby  agrees  to  take,"  rooms  in  a  certain  building 
for  a  fixed  period,  at  a  stipulated  rental,  and  that  the  parties  agree  to 
execirte  and  exchange  leases  prior  to  the  occupancy  of  the  premises,  "such 
leases  to  be  drawn  on,  and  this  agreement  being  subject  to,  all  the  pro- 
visions of  the  blank  forms  in  use  in"  the  lessor's  building,  etc.,  is  not 
merely  an  executory  agreement,  but  constitutes  a  valid  lease,  binding  the 
parties  to  the  conditions  printed  on  the  blanks  referred  to,  though  the 
formal  lease  contemplated  is  in  fact  never  executed. 

2.  Same— Vacation  before  Term  Expires- Liability  of  Lessee's  Receiver 

FOR  Rent. 

AVhere  the  receiver  of  an  Insolvent  lessee  vacates,  the  premises  before 
the  term  expires,  and  the  lessor,  under  the  provisions  of  the  lease,  re-en- 
ters and  re-lets  the  premises  as  the  lessee's  agent,  such  lessor  may  recover 
from  the  receiver  the  difference  between  the  diminished  rent  to  be  paid 
by  the  new  lessee  for  the  unexpired  term  and  the  amount  agreed  on  in 
the  original  lease.  In  re  Hevenor,  39  N.  £.  303,  144  N.  Y.  271,  distin- 
guished. 

Appeal  from  special  term,  New  York  coanty. 

Claim  by  Darius  O.  Mills  against  Hugh  J.  Grant,  as  receiver  of  the 
St  Nicholas  Bank  of  New  York,  for  rent.  From  an  order  concerning 
the  report  of  a  referee  in  favor  of  allowing  the  claim,  said  receiver 
appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

John  M.  Bowers,  for  appellant. 
H.  B.  Anderson,  for  respondent 

PATTERSON,  J.  This  appeal  is  from  an  order  of  the  special  term 
confirming  the  report  of  a  referee  appointed  under  the  statute  (2  Rev. 
St  45,  §§  19,  24,  25,  as  amended  by  Laws  1862,  c.  373),  to  determine  a 
controversy  between  the  claimant,  Mr.  Mills,  and  the  receiver  of  the 
St  Nicholas  Bank.  The  referee  reported  in  favor  of  the  allowance 
of  the  claim,  which  arose  out  of  a  conceded  state  of  facts,  as  follows: 

Mr.  Mills  was  the  owner  of  certain  premises  in  the  city  of  New 
York,  of  a  portion  of  which  the  St  Nicholas  Bank  became  the  ten- 
ant In  August,  1891,  an  instrument  in  writing  was  executed  by 
both  parties  in  the  following  words: 
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"Agreement  to  lease,  to  wit:  D.  O.  Mills,  party  of  the  first  part,  hereby 
agrees  to  lease  unto  the  St.  Nicholas  Bank,  party  of  the  second  part,  and  the 
said  party  of  the  second  party  hereby  agrees  to  take  rooms  AA  and  AB  in 
the  ground  story  of  the  Mills  Building,  Broad  St.,  Exchange  Place,  and  Wall 
St.,  for  a  term  of  5  years,  to  commence  on  the  Ist  day  of  May,  1892,  and  to 
end  on  the  1st  day  of  May,  1897,  at  the  yearly  rent  of  $12,000  dollars. 

"Memorandum:  The  lessee  is  to  have  the  privilege  of  5  years  additional 
at  the  same  terms.  In  the  event  of  the  occupancy  of  the  offices  prior  to 
May  1st.  1892,  the  rent  up  to  that  date  will  be  one-half  the  rate  per  annum, 
as  stated  in  letter  of  D.  O.  Mills,  of  July  23rd,  1891.  Other  conditions  are 
embodied  in  said  letter,  a  copy  of  which  is  attached  hereto. 

*The  parties  hereto  agree  to  execute  and  exchange  leases  of  said  rooms, 
prior  to  the  occupancy  thereof;  such  leases  to  be  drawn  on,  and  this  agree- 
ment being  subject  to  all  the  provisions  of,  the  blank  forms  in  use  In  the 
Mills  Building,  except  as  modified  by  the  above  memorandum.  This  agree* 
ment  shall  bind  the  parties  hereto,  and  each  of  their  legal  representatives. 

•*Dated,  New  York,  August  20th,  1891. 

"Saint  Nicholas  Bank  of  N.  Y.    [L.  S.] 

"By  Arthur  B.  Graves,  President.     [L.  S.] 

"In  the  presence  of 
"Wm.  J.  Gardner." 

The  St.  Nicholas  Bank,  in  May,  1892,  entered  upon  the  occupation 
of  the  premises,  and  carried  on  its  banking  business  therein  until  it 
became  insolvent,  which  occurred  in  the  latter  part  of  December, 
1893 ;  and  during  all  the  period  of  its  occupation  it  paid  the  rent  as 
provided  in  the  agreement  above  set  forth.  Mr.  Grant  was  appoint- 
ed receiver  of  the  insolvent  bank,  and  he  continued  in  possession  of 
the  premises  until  the  1st  of  February,  1894,  when  he  vacated  and 
removed  from  the  same,  whereupon  Mr.  Mills  presented  a  claim  for 
the  balance  of  rent  due  and  for  other  rent  to  become  due  under  the 
agreement,  which  claim  was  rejected  by  the  receiver.  In  the  notice 
served  upon  the  receiver,  Mr.  Mills  claimed  a  quarter's  rent,  due  Feb- 
ruary 1,  1894,  and  he  also  notified  the  receiver  that  he  had  re-rented 
the  premises  covered  by  the  agreement  aforesaid  to  the  German- 
American  Bank  from  May  1,  1894,  at  a  yearly  rental  of  |9,000,  and 
he  claimed  to  be  entitled,  as  against  the  receivership,  to  demand 
an  item  of  indebtedness,  amounting  to  ^12,000,  being  the  difference 
between  the  diminished  rent  for  the  unexpired  term,  to  be  paid  by 
the  German- American  Bank,  and  the  full  amount  for  such  unexpired 
term  secured  by  the  agreement  between  him  and  the  St.  Nicholas 
Bank.  This  claim  was  asserted  as  arising  under  a  condition  con- 
tained in  the  printed  fonns  generally  used  by  the  Mills  Building,  and 
referred  to  in  the  agreement,  by  which  condition  it  was  provided 
that,  in  case  the  leased  premises  should  be  vacated  or  deserted,  the 
lessor  might  re-enter  as  the  agent  of  the  lessee,  and  re-let  the  prem- 
ises as  such  agent. 

It  appears,  in  the  proofs,  that  of  the  amount  falling  due,  under  the 
agreement,  on  January  31,  1894,  the  receiver  paid,  pursuant  to  an 
order  of  the  court,  the  sum  of  ?1,000,  not  strictly  as  rent,  but  for  his 
occupancy  of  the  premises  for  the  month  of  January,  1894.  The 
referee,  in  his  report,  allowed  Mr.  Mills'  demand  as  a  valid  claim 
against  the  St.  Nicholas  Bank,  and  the  assets  in  the  hands  of  the  re- 
ceiver, as  follows:  For  the  balance  of  the  quarter's  rent  (after  de- 
ducting the  f  1,000  referred  to)  which  fell  due  on  the  31st  day  of  Jan- 
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oary,  1894,  |2,000;  for  the  quarter's  rent  which  fell  due  on  the  30th 
day  of  April,  1894,  |3,000;  for  the  total  rent  for  each  year,  to  be- 
come due  according  to  the  terms  of  the  said  lease,  for  the  three 
years  remaining  of  that  term,  amounting  to  f  12,000  a  year,  less  |9,000 
a  year,  the  amount  received  and  to  fall  due  under  the  lease  with  the 
German-American  Bank,  amounting  to  |9,000.  These  three  items 
aggregating  the  sum  of  |14,000. 

It  is  contended  by  the  receiver  that  the  allowance  of  these  sev- 
eral items  by  the  referee  was  erroneous,  and  that  the  agreement  of 
August  20,  1891,  did  not  constitute  a  lease,  executed  and  delivered 
as  such,  but  was  merely  an  agreement  to  execute  a  lease  at  a  future 
time,  and  before  the  tenant  was  to  enter  into  possession  of  the  prem- 
ises under  the  terms  of  the  agreement;  that  the  agreement  was, 
therefore,  merely  executory,  and  that  the  complete  relation  of  lessor 
and  lessee,  within  the  contemplation  of  the  parties,  and  upon  the 
terms  stated  in  the  agreement,  was  not  to  be  constituted  until  a  for- 
mal instrument  of  lease,  on  the  blank  form  of  lease  mentioned  in  the 
agreement,  was  executed  and  interchanged  between  the  parties.  We 
agree  with  the  learned  referee  that  the  instrument  of  August  20, 
1891,  is  something  more  than  a  mere  executory  agreement  It  is  a 
distinct  contract  between  the  parties,  in  writing,  by  which  Mr.  Mills 
then  presently  agreed  to  lease,  and  the  St.  Nicholas  Bank  then  pres- 
ently agreed  to  become  the  lessee  of,  the  premises  in  question,  for 
a  term  named,  at  a  price  fixed,  and  upon  conditions  understood.  The 
pro\ision  referring  to  the  execution  of  a  more  formal  lease  was  not 
necessary  to  the  constitution  of  the  relntion  of  lessor  and  lessee  be- 
tween the  parties,  but  merely  pertained  to  the  subsequent  execution 
of  an  instrument  in  more  extended  form,  and  which  should  express 
more  elaborately  the  terms  and  conditions  of  the  contract  of  leasing 
then  entered  into  between,  and  binding  upon,  both  parties.  There 
was  not  one  single  addition  or  different  stipulation  contemplated  to 
be  inserted  in  the  formal  or  extended  lease  that  w^as  not  by  express 
understanding  of  the  parties  madeipart  of  the  instrument  of  August 
20,  1891;  for  the  conditions  which  were  printed  upon  the  forms  of 
lease  used  by  Mr.  Mills  were  not  to  become  operative  only  when  a 
further  instrument  was  executed,  but  by  the  express  provision  of 
the  agreement  of  August  20th  they  were  incorporated  in  and  became 
part  of  that  agreement  itself,  precisely  in  the  same  way  as  if  they 
had  been  inserted  in  totidem  verbis.*     The  words  are: 

"And  this  agreement  being  subject  to  aU  the  provisions  of  the  blank  forms 
In  use  in  the  Mills  Building,  except  as  modified  by  the  above  memorandum.*' 

Giving  effect  to  those  conditions  is  not  arbitrarily  importing  into 
the  agreement  something  not  contained  therein,  but  is  reading  into 
it  that  which  the  parties  specifically  contracted  should  form  a  part 
of  it;  and  so  those  conditions  come  into  play  as  subsisting  terms  of 
the  contract,  binding  upon  and  enforceable  against  them  both, 
according  to  their  tenor.  It  was  competent  for  the  parties  to 
waive  the  pronsion  respecting  the  execution  of  a  further  paper, 
and  they  did  waive  it.  The  bank  entered  into  the  occupation  of  the 
premises  under  that  agreement  of  August  20th,  paid  rent  "P^pjAWlp 
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and  recognized  it  as  all-sufficient;  and,  the  question  being  one  o: 
intention  of  the  parties,  to  be  gathered  from  the  whole  instrument 
that  intention  is  quite  obvious,  and  the  conclusion  of  the  referee  ii 
that  regard  is  fully  supported,  and  he  was  right  in  regarding  th< 
instrument  as  a  lease.  Poole  v.  Bentley,  12  East,  168.  See,  also 
Pratt  V.  Railroad  Co.,  21  N.  Y.  309,  and  Sanders  v.  Fruit  Co.,  14. 
N.  Y.  209,  39  N.  E.  75. 

It  is  further  claimed,  on  behalf  of  the  receiver,  that,  from  th< 
nature  of  the  indebtedness,  it  is  not  one  that  can  be  chargeabh 
against  the  assets  of  the  insolvent  bank  in  the  hands  of  the  receiver 
This  objection,  in  the  particular  aspect  now  presented,  is  not  con 
sidered  by  the  referee  in  his  opinion.  Stating  it  in  the  language  o 
the  learned  counsel  for  the  receiver,  the  argument  is  that,  assuming 
the  agreement  of  August  20,  1891,  to  have  been  a  lease,  and  evei 
reading  the  blank  form  into  it,  nevertheless,  the  receiver  was  bourn 
to  reject  the  claim  filed  by  Mr.  Mills,  except  as  to  the  f  2,000,  because 
by  Mr.  Mills'  re-renting  to  the  German- American  Bank,  he  cancelei 
the  open,  subsisting  engagement,  and  substituted  a  claim  for  a  con 
tingent  liability  of  the  bank,  which  the  receiver  has  no  power  tc 
recognize.  Authority  to  support  this  proposition,  it  is  claimed,  ii 
found  in  Re  Hevenor,  144  N.  Y.  271,  39  N.  E.  393.  That  was  a  cas< 
of  a  claim  against  an  estate  in  the  hands  of  an  assignee  under  a  gen 
eral  assignment  for  the  benefit  of  creditors.  The  assignor  was  th( 
lessee  of  certain  premises  in  the  city  of  Buffalo  for  a  certain  term  o 
years  at  an  annual  rental  of  If7,200,  payable  monthly  in  advance 
The  assignment  was  made  to  pay  all  debts  and  liabilities  of  thi 
assignor  then  due  or  to  grow  due.  The  lease  contained  a  provisioi 
substantially  similar  to  that  incorporated  in  the  agreement  betweei 
this  claimant  and  the  St.  Nicholas  Bank,  namely,  that  if  the  prem 
ises  became  vacant  during  the  term  because  of  nonpayment  of  ren 
or  othei'^'ise,  the  lessors  might  re-enter  or  re-let  as  agents  of  th( 
lessee,  and  apply  the  avails  thereof  to  the  payment  of  the  rent  du^ 
under  the  lease.  The  lessors  (pok  possession,  and  i*e-rented  th< 
premises  at  a  greatly  diminished  rental,  and  presented  their  clain 
for  the  loss  occasioned  thereby,  and  the  claim  was  rejected,  and  th< 
rejection  was  upheld.  The  ground  upon  which  the  court  of  appeal] 
disallowed  the  claim  of  the  lessors  was  that,  by  exercising  theii 
option  to  terminate  the  agreement  to  pay  monthly  rent,  and  re-entei 
the  liability  of  Hevenor,  the  original  lessee,  became  contingent  upoi 
the  success  which  the  lessors  might  meet  with  in  re-renting  the  prem 
ises, — a  liability  which  might  or  might  not  arise,  and,  if  it  did  arise 
could  only  be  finally  and  definitely  ascertained  at  the  end  of  tht 
term ;  and  that,  within  the  meaning  and  intent  of  the  assignor,  siicl 
a  claim  could  not  be  regarded  as  one  of  the  debts  or  liabilities  con 
temj^lated  to  be  paid  under  the  dec^  of  assignment.  It  was  there 
fore  upon  the  construction  of  the  assignment  that  this  ruling  of  thi 
court  of  appeals  was  made,  and  the  comi:  says: 

**l^hat  Instrument  Is  to  be  followed  strictly,  by  the  assignee,  in  his  disposi 
tion  of  the  property.  It  is  his  guide,  and  furnishes  the  measure  of  his  dutj 
The  liability  of  the  lessees  was  only  for  a  iwssible  deficiency.  It  did  not  es 
ist  at  the  time  of  the  assignment,  but  arose  subsequently."       t 
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And  it  is  also  said  that  such  after-accruing  debts  or  liabilities 
could  not  be  intended  to  be  secured  by  an  assignment,  and,  if  an 
assignor  so  declared  in  a  deed  of  assignment,  it  would  be  void. 

But  the  situation  of  a  receiver  of  an  insolvent  bank  is  quite  differ- 
ent from  that  of  an  assignee  for  the  benefit  of  creditors,  limited  in 
his  authority  and  power  by  the  terms  of  his  deed  of  assignment. 
The  receiver  has  no  controlling  directions  to  follow,  except  those  of 
the  court  and  the  law.  **The  assets  in  his  hands  constitute  a  fund 
for  the  payment  of  debts  of  the  bank,  including  those  to  mature  as 
well  as  those  that  have  become  due,  and  to  cancel  and  discharge  all 
subsisting  obligations."  People  v.  National  lYust  Co.  of  New  York, 
82  N.  Y.  283.  The  agreement  of  the  St.  Nicholas  Bank  to  pay  rent 
for  the  full  term  to  Mr.  Mills  did  not  cease  to  be  a  subsisting  obliga- 
tion by  reason  of  the  bank's  insolvency  and  the  appointment  of  the 
receiver.  Had  Mr.  Mills  not  re-entered,  but  allowed  the  demised 
premises  to  remain  vacant,  he  could  have  recovered  all  the  rent  as  it 
accTued.  But,  instead  of  doing  that,  he  availed  himself  of  the  right 
he  had,  under  the  agreement,  to  rent  the  premises  to  a  new  tenant, 
to  contract  with  such  new  tenant  as  the  agent  of  the  bank ;  and  by 
so  doing  he  acted  in  the  interest  of  the  bank  by  diminishing  its  con- 
tracted indebtedness  to  him,  and  his  action,  in  legal  effect,  was  the 
same  as  if  the  bank  itself  had  sublet  the  premises,  and  caused  the 
amount  paid  by  the  subtenant  to  be  paid  to  Mills,  to  be  applied  on 
the  whole  rent  for  which  the  bank  was  liable,  leaving  the  balance  as 
an  outstanding  indebtedness.  His  agreement  having  expressly  con- 
ferred upon  him  the  right  he  exercised,  there  is  nothing  left  to  con- 
truction,  as  in  the  case  of  the  assignee  for  the  benefit  of  creditors. 
Mr.  Mills  did  not  cancel  the  lease,  nor  discharge  the  lessee,  but, 
within  the  scope  of  his  authority  as  agent  of  the  St.  Nicholas  Bank, 
made  the  new  arrangement  with  the  German-American  Bank  in 
such  a  way  that  the  indebtedness  of  the  former  bank  to  him  be- 
came fixed  at  a  definite  minimum  sum  of  f3,000  a  year,  and  he  chose 
to  regard  that  amount  as  the  full  measure  of  any  loss  he  might  sus- 
tain by  reason  of  the  abandonment  and  vacation  of  the  premises  by 
the  bank  and  the  receiver.  We  think,  therefore,  there  is  a  clear  dis- 
tinction between  the  Hevenor  Case  and  this,  and  that  the  order  of 
fhe  special  term  confirming  the  report  of  the  referee  was  rightly 
made. 

Order  affirmed,  with  costs. 

BARRETT,  RUMSEY,  and  WILLIAMS,  JJ.,  concur. 

VAN  BRUNT,  P.  J.  I  concur  in  the  result  of  Mr.  Justice  PAT- 
TERSON'S opinion.  I  do  not  see,  however,  that  there  is  any  distinc- 
tion between  the  case  at  bar  and  the  case  of  In  re  Hevenor,  144  N. 
Y,  271,  39  N.  E.r  393.  The  assignee  in  the  case  cited  was  required 
to  pay  debts  and  liabilities  now  due  and  to  grow  due.  What  great- 
er or  other  obligation  rests  upon  the  receiver  of  a  corporation  ?  It  is 
not  to  pay,  as  far  as  the  assets  which  come  into  his  hands  will  per- 
mit, the  debts  and  liabilities  of  the  corporation,  due  at  the  time  of  his 
appointment,  and  to  become  due?    In  the  Case  of  Hevenor,  hp we ver^ 
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it  seems  to  me  that  the  court  overlooked  the  fact  that  the  obligation 
to  pay  rent  continued  to  the  end  of  the  lease.  All  that  the  landlord  did 
was  as  the  agent  of  the  lessee.  He  did  not  enter  as  of  his  original  ti- 
tle. His  entry  did  not  terminate  the  lease,  any  more  than  the  entry 
of  any  other  person  by  the  permission  of  the  lessee  would  have  had 
such  operation.  The  Hevenor  Case,  supra,  seems  to  have  proceeded 
upon  the  theory  that  the  claim  of  the  landlord  under  these  circum- 
stances is  one  created  and  arising  subsequent  to  the  assignment,  and 
hence  not  within  the  terms  of  the  assignment.  Brainerd  v.  Dun- 
ning, 30  N.  Y.  211.  It  seems  to  me  that  no  liability  is  created  or 
discharged  by  the  re-renting  by  the  landlord  on  behalf  of  the  tenant 
if  so  permitted  by  the  lease.  It  may  be  uncertain  what  will  be  the 
ultimate  amount  required  to  be  paid,  but  the  liability  to  pay  was 
created  when  the  lease  was  executed.  The  liability  of  an  indorser 
upon  a  note  is  uncertain,  dependent  upon  the  ability  of  the  maker 
to  pay;  and  yet  such  liabilities  have  been  held  to  be  properly  includ- 
ed in  the  provision  of  an  assignment.  How  much  more  certain  is 
the  liability  of  a  lessee  who  has  covenanted  to  pay  rents,  who  is  the 
primary  debtor,  and  whose  debt  is  reduced  by  the  rent  received  by 
his  agent  on  his  behalf?  How  w^ould  the  landlord  proceed  to  enforce 
his  claim  for  deficiency?  Would  he  not  sue  upon  the  lease,  setting 
up  the  covenant  to  pay  rent  as  his  cause  of  action?  He  could  pro- 
ceed upon  no  other  theory,  and  would  recover  upon  the  covenant  in 
the  lease. 

In  the  case  of  a  note  to  which  collaterals  have  been  attached,  the 
holder  of  the  note,  upon  its  not  being  paid,  would  bring  his  action 
upon  the  note,  crediting  any  amount  he  had  received  upon  the  col- 
laterals. So,  in  the  case  of  a  lease,  the  action  would  be  upon  the 
lease,  the  credits  being  the  amount  of  rent  received  from  the  renting 
of  the  premises  on  behalf  of  the  lessee;  the  liability  being  one  creat- 
ed by  the  lease.  It  is  to  be  observed  that  the  words  "debts  due"  do 
not  necessarily  mean  debts  which  are  presently  pa\'able,  but  include 
those  which  matm*e  in  the  future.  Leggett  v.  Bank,  24  N.  Y.  283. 
It  seems  to  me,  therefore,  that  in  the  case  at  bar  there  was  an  exist- 
ing obligation  to  pay  a  sum  certain,  subject,  however,  to  reduction  by 
the  amount  which  the  agent  of  the  lessee  should  collect  on  his  be- 
half. 

The  order  appealed  from  should  be  affirmed. 


(3  App.  Div.  2Ga.) 

CRAMPTON  et  al.  v.  BROOKLYN  EL.  R.  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  SeconcI  Department.     Apni  7,  1S96. 

Elevated  Railway — Damages  to  Abutting  Property  —  Rental  and  Fee 
Values. 

In  an  action  against  an  elevated  railway  company  for  injury  to  the 
fee  value  of  abutting  property,  where  there  was  jrreat  contradiction  in 
the  testimony  as  to  the  effect  of  the  building  of  the  road  on  the  fee  value, 
but  it  appeared  that  tlie  rental  value  had  declined  only  $60  per  year,  and 
the  recognized  ratio  between  rental  and  fee  values  was  about  10  per  cent., 
such  decline  should  be  taken  as  a  basis  for  establishing  the  aamages  to 
the  fee  value.  ^  j 
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Appeal  from  sfpecial  terra,  Kings  county. 

Action  by  Ida  F.  Crampton  and  another  against  the  Brooklyn  Ele- 
vated Railroad  Company  and  the  Union  Elevated  Railroad  Company  . 
to  recover  damages  for  injuries  to  property  abutting  on  defendants' 
railroad.    There  was  judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

R.  Percy  Chittenden,  for  appellants. 
Francis  R.  Whitney,  for  respondents.      • 

PER  CURIAM.  This  is  the  usual  action  for  the  recovery  of  past 
damages,  and  to  restrain  the  operation  and  maintenance  by  de- 
fendants of  its  elevated  railroad  in  the  street  upon  which  plaintiff 
is  an  abutting  property  owner.  The  court  found  that  the  damage 
to  the  rental  value  and  occupancy  of  the  premises  since  the  con- 
struction of  the  road  was  the  sum  of  |300,  for  which  sum  it  or- 
dered judgment.  The  court  also  found  that  the  permanent  main- 
tenance of  the  railroad  depreciates  the  fee  value  of  the  premises 
in  the  sum  of  |1,700,  which  sum  it  adjudged  that  defendants  pay 
within  30  days,  or  be  enjoined  and  restrained  from  continuing  its 
railroad.  It  is  claimed  that  the  amount  awarded  as  fee  damage  is 
excessive,  and  is  not  based  upon  any  fair  construction  of  the  proof. 
This  contention  presents  the  only  substantial  question  raised  by  this 
appeal. 

The  property  affected  is  now  used,  and  always  has  been,  as  a 
dwelling  house.  The  lot  is  20  feet  front  by  100  feet  in  depth,  and 
the  building  a  three-story  brick,  with  a  basement.  The  owners  do 
not  occupy  the  property,  but  rent  the  same,  and  the  present  lessee 
uses  the  house  by  leasing  furnished  rooms.  Prior  to  the  construc- 
tion and  operation  of  the  railroad,  the  premises  rented  for  $50  per 
month.  They  have  rented  for  |45  a  month  since.  The  decline  ia 
therefore  |60  a  year.  There  was  evidence  tending  to  show  that  such 
depreciation  was  due  in  part  to  other  causes  than  the  condition  pro- 
duced by  the  railroad,  and  this  view  seems  to  have  been  adopted  by 
the  court,  as  the  award  for  rental  damage  is  at  the  rate  of  f 50  a 
year.  This  being  accepted  as  the  basis  for  past  damage,  it  is  at 
once  seen  that  there  is  a  large  and  marked  disparity  between  it  and 
the  sum  awarded  as  fee  damage.  The  record  does  not  disclose  any 
proof  of  actual  sales  or  transactions  with  this  property,  and  no 
satisfactory  knowledge,  on  the  part  of  the  witnesses,  of  actual  trans- 
actions with  any  property  in  that  vicinity  appears.  The  case  there- 
fore rested,  respecting  values,  mainly  upon  its  rental  value,  which 
was  satisfactorily  established,  and  upon  the  opinions  of  witnesses 
acquainted  with  the  property  and  values  generally.  Two  expert  wit- 
nesses, Thorne  and  Cook,  called  by  plaintiff,  fixed  the  depreciation 
in  fee  value  since  the  construction  and  operation  of  the  road  at  from 
|3,500  to  |4,000.  Two  experts,  Rustin  and  Grace,  were  called  by  de- 
fendant. The  former  made  the  depreciation  from  fSOO  to  |I,000, 
and  the  latter  increased  its  value  by  |2,000  to  12,500.    It  i^  quite. 
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apparent,  therefore,  that  the  expert  testimony  furnished  yery  lit- 
tle aid  in  determining  fee  damage. 

As  to  Thorne,  after  he  had  been  examined  quite  fully,  sufficient  to 
exhaust  his  information,  the  court  felt  constrained  to  say  that  ^'he 
don't  know  anything  of  values  in  this  vicinity."  He  was  subsequent- 
ly recalled,  and  gave  some  further  testimony,  and  was  then  permit- 
ted to  answer  respecting  fee  values.  It  does  not  seem  to  us  that 
his  subsequent  testimony  changed  in  any  essential  respect  his  com- 
petency to  speak  upon  the  subject.  But  it  was  not  impi'oper  to  re- 
ceive his  testimony,  as  he  evidently  had  some  knowledge  upon  the 
subject.  He  stated  thaf  there  was  a  recognized  ratio  between  fee 
and  rental  values  of  this  kind  of  property;  that  in  1885  the  rental 
value  was  about  10  per  cent,  of  the  fee  value.  Cook  states  that  in 
188G,  two  years  before  the  road  was  constructed,  the  fair  ratio  for 
rental  returns  would  be  about  12  years'  purchase, — ^about  8  per 
cent., — ^and  the  fair  ratio  at  the  present  time  would  be  10  per  cent, 
gross.  Based  upon  the  established  rental  value  and  the  depreciation 
therefrom,  his  testimony  shows  that  the  fee  damage  did  not  exceed 
1400  to  |500.  Taking  the  whole  testimony,  it  seems  clear  that  the 
sum  fixed  as  fee  damage  by  these  witnesses  is  quite  arbitrary  in  its 
character.  And  the  same  may  be  said  of  the  witness  Grace,  who 
represented  the  other  extreme.  The  testimony  of  Bustin,  who  places 
the  fee  damage  at  from  |500  to  |1,000,  seems  to  come  much  nearer 
what  the  actual  fact  is.  His  testimony  is  in  substantial  harmony 
with  what  the  rental  values  establish,  and  the  rental  value  is  the 
only  substantial  basis  upon  which  the  testimony  of  the  other  ex- 
perts can  stand.  The  court  ought  to  reject  the  statements  of  an 
expert  on  value  when  his  testimony  is  at  variance  with  any  substan- 
tial basis,  and  can  only  be  supported  by  the  adoption  of  his  arbitary 
standard. 

We  agree  with  the  learned  counsel  for  the  respondent  that  fee 
damage  is  most  satisfactorily  established  by  ascertaining  how  the 
rental  values  have  been  affected  by  the  act  which  interferes  with  the 
property.  It  is  only  where  exceptional  circumstances  exist  that  this 
rule  is  the  subject  of  exception.  Sutro  v.  Bailway  Co.,  137  N.  Y. 
592,  33  N.  E.  334;  Jamieson  v.  Railroad  CJo.,  147  N.  Y.  322,  41  N. 
E.  693.  Of  course,  the  inquiry  is  not  limited  alone  to  this,  and  the 
whole  subject  is  to  be  considered  as  though  the  property  were  sought 
to  be  condemned  by  right  of  eminent  domain.  But  only  such  dam- 
ages as  could  be  awarded  therein  can  be  considered  on  this  branch 
of  the  case,  and  the  subject  is  not  left  open  to  arbitary  discretion, 
but  must  rest  on  proof.  American  Bank-Note  Co.  v.  New  York  El. 
R.  Co.,  129  N.  Y.  252-270,  29  N.  E.  302. 

Taking  the  most  favorable  view  of  this  case  in  favor  of  the  re- 
spondent, we  are  unable  to  see  how  a  fee  damage  is  established  be- 
yond the  sum  of  f  1,000.  Of  this  sum  defendants'  proof  is  suscepti- 
ble, and  they  cannot  be  heard  to  question  the  sufficiency  of  its  basis. 
In  this  view  of  the  case,  we  do  not  see  that  the  defendants  will  be 
prejudiced  by  any  of  the  rulings  of  the  trial  court,  if  we  assume  that 
technical  error  existed  therein. 


Digitized  by  VjOOQIC 


Sup.Ct.)  DAVIS   t;.  KERR.  387 

The  judgment  appealed  from  should  be  reversed,  unless  plaintiff 
consents  to  reduce  the  sum  awarded  as  fee  damages  by  f700  and 
interest,  in  which  case  the  judgment,  as  modified^  is  affirmed,  with* 
out  costs  to  either  party.    All  concur. 


(3  App.  Div.  322.) 

DAVIS  et  al.  v.  KERR. 

(Supreme  Court,  Appellate  Division,  Second  Deimrtment.     April  7,  1806.) 

L  Wills— Construction. 

Testatrix  gave  money  to  trustees  to  Invest  and  keep  Invested  during 
the  lives  of  her  son  and  "his  wife,"  and  of  the  survivor  of  them,  and  to 
pay  the  income  to  the  son  during  his  life,  for  the  support  of  himself  and  * 
family,  and  in  case  he  die,  "his  wife*'  surviving  him,  then  to  pay  the  in- 
come to  "the  widow"  of  her  son,  for  the  benefit  of  herself  and  children, 
as  long  as  she  live  and  remain  her  son's  widow,  and  on  the  death  or  mar. 
riage  of  •*the  widow,"  or  on  the  death  of  the  son,  "his  wife"  not  surviv- 
ing him,  testatrix  gave  the  principal  to  the  then  living  sons  of  her  said 
son.  Held,  that  the  words  "his  wife"  and  "his  widow"  referred  only  to 
the  person  who  was  the  son's  wife  at  the  time  the  will  was  made,  though 
they  were  divorced,  and  the  son  married  another. 

2.  Action  against  Trustees— Parties. 

Though  a  will  giving  money  in  trust  to  two  persons  appoints  a  third 
person  trustee  to  succeed  them  in  the  event  of  the  death  of  both,  still,  the 
trust  having  terminated  before  the  death  of  the  two,  so  that  nothing  re- 
mained to  do,  with  respect  to  the  fund,  but  pay  it  to  certain  persons,  action 
can  be  maintained  therefor  against  the  executor  of  the  survivor  of  such 
two  trustees,  without  joining  as  a  party  the  person  appointed  to  succeed 
them. 

8.  Same— Receipt  of  Money— Evidence. 

Where  a  will  makes  the  executors  trustees  of  a  certain  amount  for  H., 
an  account  of  their  proceedings  as  executors,  presented  to  the  surro- 
gate's court,  in  which  they,  over  their  signatures  and  under  oath,  credit 
themselves  with  such  amount  as  invested  in  their  names  as  trustees  of 
H.,  is  proof  of  the  receipt  and  Joint  possession  of  the  trust  money  by  both 
trustees. 

4.  Same— Liability  of  Survivor. 

The  executor  of  the  one  of  two  trustees  who  died  last  wiU  be  liable,  on 
the  basis  of  the  presumption  that  his  testator,  as  was  his  duty,  took  pos- 
session of  the  whole  fund  on  the  death  of  the  other  trustee. 

Appeal  from  special  term,  Orange  county. 

Action  by  Linnie  M.  Davis  and  others  against  Charles  L.  C.  Kerr, 
executor  of  A.  Smith  Ring,  deceased.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

M.  H.  Hirschberg,  for  appellant. 

Daniel  S.  Remsen,  for  respondents. 

liARTLETT,  J.  The  controversy  in  this  case  arises  out  of  a 
trust  of  f4,000,  established  by  the  will  of  Catharine  E.  Sinclair.  In 
order  to  understand  the  questions  to  be  considered  it  is  essential  to 
set  out  the  trust  clause  in  full.    It  is  in  these  words: 

"I  give  and  bequeath  to  A.  Smith  Ring  and  Cornelia  S.  Fenton,  the  sum 
of  fQur  thousand  dollars  upon  the  following  trusts,  viz.:     To  invest  the^same  j 
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and  keep  the  same  inTested  upon  bond  and  mortgage  upon  real  estate,  dur- 
ing the  lives  of  my  son,  Hyatt  Sinclair,  and  his  wife,  and  of  the  survivor  of 
them,  and  to  pay  over  the  interest  and  income  thereof,  as  they  shall  receive 
the  same,  to  my  said  son,  Hyatt  Sinclair,  during  his  natural  life,  for  the  sup- 
port of  himself  and  his  family.  And  in  case  said  Hyait  Sinclair  shall  die 
leaving  his  wife  surviving  him,  then  and  from  that  time  I  direct  the  said 
trustees  to  pay  the  interest  accruing  from  said  fund  to  the  widow  of  my  said 
son,  for  the  benefit  of  herself  and  her  children,  as  long  as  she  shall  live  and 
remain  the  widow  of  my  said  son.  At  and  upon  the  death  or  marriage  of 
the  widow  of  my  said  son,  whichever  shall  first  happen,  or  upon  the  death 
of  my  said  son,  if  his  wife  shall  not  survive  him,  I  give  and  bequeath  the 
said  principal  sum  of  four  thousand  dollars  to  the  children  then  living  of  my 
said  son,  Hyatt  Sinclair,  to  be  paid  to  them  in  equal  shares  upon  their  re- 
spectively attaining  the  age  of  twenty-one  years.  And  in  case  no  child  of 
my  said  son,  Hyatt  Sinclair,  shall  be  living  at  the  time  above  appointed  for 
.  the  distribution  of  the  said  principal  sum,  then  and  in  such  case  I  give  the 
said  principal  sum  of  four  thousand  dollars  to  my  two  daughters,  Cornelia  S. 
Fenton  and  Kitty  R.  Wood,  to  be  equally  divided  between  them.  And  in 
case  either  of  my  said  children  be  then  dead,  without  leaving  children  living, 
then  the  share  of  the  one  so  dying  shall  be  paid  to  my  surviving  child  or 
chUdren." 

Catharine  E.  Sinclair,  the  testatrix,  died  in  August,  1868.  The 
executors,  A.  Smith  Ring  and  Cornelia  8.  Fenton,  qualified  in  the  fol- 
lowing September.  At  the  time  when  the  will  was  made  and  proved 
the  wife  of  Hyatt  Sinclair  was  Zelia  B.  Sinclair.  They  were  di- 
vorced on  March  22,  1879.  Hyatt  Sinclair  sabsequently  married 
Sarah  J.  Haight,  and  died  on  April  7,  1888,  leaving  her  surviving 
him.  She  is  still  living.  His  first  wife,  Zelia  B.  Sinclair,  also  sur- 
vived him,  but  is  now  deceased,  having  died  on  January  10,  1890. 
The  plaintiffs  are  the  children  of  Hyatt  and  Zelia  B.  Sinclair.  Cor- 
nelia S.  Fenton  and  A.  Smith  King,  the  trustees  of  the  f 4,000  fund, 
are  both  dead.  Mrs.  Fenton  died  first.  The  defendant  is  the  exec- 
utor of  A.  Smith  Ring,  and  is  sued  for  the  amount  of  the  trust  fund, 
which  his  decedent,  as  sole  surviving  trustee,  is  alleged  to  have  re- 
ceived under  the  will  of  Catharine  E.  Sinclair. 

The  first  objection  urged  against  the  right  of  the  plaintiffs  to  re- 
cover is  that  the  testatrix  died  intestate  as  to  the  f  4,000  trust  .'und 
in  question.  The  plaintiffs  sue  as  beneficiaries  under  the  will,  claim- 
ing to  be  entitled  to  the  f 4.000  in  remainder.  The  appellant  con- 
tends that  they  are  not  beneficiaries  under  the  will  at  all.  This  wa.s 
not  his  original  position.  In  the  brief  used  at  the  time  of  the  oral 
argument,  it  was  expressly  conceded  that  the  plaintiffs  were  to  take 
the  money,  by  the  terms  of  the  will,  on  the  death  of  the  widow  of 
Hyatt  Sinclair;  and  the  contention  was  that  the  widow  intended 
was  the  second,  instead  of  the  first,  Mrs.  Hyatt  Sinclair,  and,  as  the 
second  Mrs.  Hyatt  Sinclair  was  still  alive,  the  time  of  payment  had 
not  arrived.  In  the  additional  points  for  the  appellant,  submitted 
subsequently  by  leave  of  the  court,  his  modified  proposition  appears 
to  be  that  the  time  for  payment  to  the  plaintiffs,  as  beneficiaries  of 
the  |4,000  trust  fund,  will  never  arrive,  although  they  may  ulti- 
mately receive  some  part  of  it,  when  it  comes  to  be  distributed  as 
a  portion  of  ^Irs.  Sinclair's  property  which  she  did  not  dispose  of  by 
her  will.  The  argument  by  which  it  is  sought  to  reach  this  result 
may  be  briefly  stated  thus:    Conceding  that  the  word  'twife,"  ^ere- 
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ever  used  in  the  trust  clause,  means  the  person  who  was  the  wife 
of  Hjatt  Sinclair  at  the  time  testatrix  died,  nevertheless  the  word 
"widow"  in  the  sentence  beginning,  "At  and  upon  the  death  or  mar- 
riage of  the  widow  of  my  said  son,"  means  any  widow.  If  this  be 
so,  the  argument  continues,  the  limitation  to  the  children  to  take 
effect  on  the  death  of  the  widow  was  void,  under  the  rule  laid  down 
in  Schettler  v.  Smith,  41  N.  Y.  328;  while  the  alternative  limitation, 
"or  upon  the  death  of  my  said  son,  if  his  wife  shall  not  survive  him," 
never  took  effect,  because  the  wife  Zelia  did  survive  her  husband. 
In  this  ingenious  manner  the  learned  counsel  for  the  appellant  have 
worked  out  a  case  of  intestacy  as  to  the  f 4,000  fund. 

But  tl^e  vice  of  the  argument  lies  in  the  assumption  as  to  the 
meaning  of  the  word  "widow"  in  the  will.  In  Schettler  v.  Smith, 
supra,  the  direction  in  the  will  was  to  convey,  "on  her  decease,  if  he 
leave  a  widow,  or,  if  he  leave  no  widow,  then  on  his  decease," — ^re- 
ferring to  a  son  of  the  testator.  This  provision,  in  connection  with 
other  clauses  of  the  instrument,  was  construed  to  refer  to  any  wife 
the  son  might  subsequently  marry,  though  x)ossibly  not  in  being  at 
the  time  of  the  testator's  death,  and  hence  the  clause  was  adjudged 
to  be  void.  The  words  "a  widow"  and  "no  widow,"  however,  are 
much  more  general  in  their  scope  than  the  expression  "the  widow  of 
my  said  son,"  in  the  will  before  us  here.  Furthermore,  in  the  Schet- 
tler Case  another  portion  of  the  will  was  mentioned,  in  the  opinion 
of  Judge  Grover,  as  indicating  an  intention  to  make  the  direction 
to  convey  dependent  upon  the  death  of  any  person  who  might  be- 
come the  son^s  widow.  This  was  a  clause  making  provision  for  the 
wife  of  a  son  not  yet  married.  There  is  nothing  of  the  kind  in  the 
will  of  Mrs.  Sinclair  from  which  it  can  be  inferred  that  she  had  in 
mind  any  other  person  than  her  son's  first  wife,  when  she  referred 
to  his  widow.  Taking  the  whole  trust  clause  together,  it  seems  to 
me  clear  that,  whether  she  spoke'of  the  wife  or  the  widow  of  her 
son,  she  meant  Zelia  B.  Sinclair,  who  was  his  wife  at  the  time  the 
will  was  made.  There  is  nothing  in  the  language  of  the  will  any- 
where to  suggest  that  the  testatrix  ever  contemplated  that  her  son 
might  enter  into  any  other  marriage  than  that  which  then  existed. 
To  construe  the  word  "widow"  as  applicable  to  any  widow  is  to 
invalidate  a  provision  of  the  will  which  is  perfectly  good,  if  it  ap- 
plies only  to  the  first  wife;  and  this,  of  itself,  would  seem  to  be 
reason  enough  for  adopting  the  latter  interpretation. 

An  English  case,  cited  in  behalf  of  the  appellant,  is  In  re  Lyne's 
Trust,  L.  R.  8  Eq.  65.  There  the  testator  bequeathed  a  fund  to  trus- 
tees to  invest  and  pay  the  dividends  to  his  son  for  life,  and  after  his 
son's  death  to  divide  the  principal  equally  between  the  wife  of  his 
said  son,  in  case  she  should  happen  to  survive  him,  and  all  his  son's 
lawful  children.  At  the  date  of  the  will  the  son  had  a  wife  and 
child.  The  wife  died,  and  the  son  married  a  second  time.  This  sec- 
ond wife  survived  him,  and  the  question  was  whether  she  was  enti- 
tled to  share  in  the  principal  of  the  trust  fund.  Vice  Chancellor 
Malins  held  that  she  was  so  entitled,  declaring  that  there  was  quite 
as  much  to  be  said  in  favor  of  the  intention  being  to  benefit  a  fu- 
ture as  an  existing  wife.    But  I  do  not  think  this  decision  shouldj 


390  38  NEW  YORK  SUPPLEMENT.  (Sup.  Ct. 

have  much  weight  as  an  authority.  Tlie  master  of  the  rolls  (Sir 
George  Jessel)  declined  to  follow  it  in  Firth  v.  Fielden,  22  Wkly. 
Rep.  G22,  where,  under  a  similar  testamentary  provision,  he  held 
that  the  gift  over  was  confined  to  the  wife  who  was  alive  at  the 
date  of  the  will,  and  did  not  go  to  a  second  wife  who  survived  the 
original  heneflciary.  Furthermore,  the  vice  chancellor,  in  his  opin- 
ion in  Lyne's  Case,  virtually  admitted  that  his  conclusion  was  the 
merest  guesswork  when  he  wrote: 

"It  is  Impossible  to  say  what  the  testator  would  have  done  If  he  had  been 
asked  whether  he  intended  ci^y  future  wife  to  take." 

The  second  objection  of  the  appellant  to  the  right  of  the  plaintiffs 
to  maintain  this  action  is  that,  under  the  fourth  article  of  the  will 
of  Mrs.  Sinclair,  her  son-in-law,  John  B.  J.  Fenton,  was  appointed 
trustee  to  succeed  Mr.  Ring  and  Mrs.  Fenton,  in  the  event  of  their 
death;  and,  as  both  have  died,  Mr.  Fenton  has  become  the  sole 
trustee,  and  no  recovery  can  be  had,  except  in  a  suit  to  which  he 
shall  be  a  party.  A  sufficient  answer  to  this  point  is  that,  the  trust 
under  the  first  article  having  terminated,  as  has  been  shown,  upon 
the  death  of  Zelia  B.  Sinclair,  there  was  no  longer  any  trust  for  a 
new  trustee  to  discharge  under  that  clause,  and  to  that  extent  the 
appointment  of  Mr.  Fenton  was  inoperative. 

The  third  point  upon  which  the  appellant  relies  is  that  the  evi- 
dence was- insufficient  to  charge  his  decedent,  A.  Smith  Ring,  with 
liability  for  any  portion  of  the  trust  fund  of  |4,000.  The  plaintiffs 
proved  that  on  October  28,  18(>9,  an  account  of  the  proceedings  of 
A.  Smith  Ring  and  Cornelia  S.  Fenton,  as  executors  of  the  will  of 
Catharine  E.  Sinclair,  was  presented  to  the  surrogate's  court  in 
Orange  county,  in  which  account  the  executors,  over  their  signatures 
and  under  oath,  credited  themselves  with  f 4,000,  ^invested  in  name 
of  A.  Smith  Ring  and  Cornelia  S.* Fenton,  trustees  of  Hyatt  Sinclair 
and  his  wife."  On  the  same  day  the  surrogate  made  a  decree  set- 
tling their  account,  and  allowing  them  a  credit  of  f4,000  for  this  in- 
vestment. There  was  also  put  in  evidence  a  mortgage  by  one  Faulk- 
ner to  A.  Smith  Ring  and  Cornelia  S.  Fenton,  trustees  of  Hyatt  Sin- 
clair, to  secure  the  payment  of  f  1,500.  This  mortgage  was  dated 
October  25,  18(>0,  and  recorded  October  26,  18G9.  Here  was  ample 
proof  to  warrant  the  inference  that  the  trustees  had  received  the 
trust  fund.  They  acknowledged  its  receipt  by  their  sworn  account, 
and  the  mortgage  indicated  where  f  1,500  of  the  money  had  been  in- 
vested. 

As  opposed  to  this  there  is  the  testimony  of  John  B.  J.  Fenton, 
the  husband  of  Cornelia  S.  Fenton,  one  of  the  trustees.  He  was  an 
attorney,  and  appears  to  have  acted  for  his  wife  and  Mr.  Ring  in  ref- 
erence to  the  estate  of  Mrs.  Sinclair.  He  prepared  the  account  which 
was  presented  to  the  sun*ogate's  court.  He  swears  that,  when  it 
was  made  out  and  filed,  neither  the  trust  fund  of  |4,000  nor  any 
part  of  it  was  invested  in  the  names  of  the  trustees  under  the  will;  that 
the  allegation  in  the  account  to  that  effect  was  untrue;  and  that 
A.  Smith  Ring  never  had  in  his  possession  or  under  his  control  the 
said  f  4,000,  or  any  part  of  it,  or  any  security  for  it.  Th^  same  wit- 
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nesB  testifies  that  he  took  the  account  to  A.  Smith  Ring,  who  signed 
it  without  reading  it,  though  he  probably  asked  whether  the  papers 
were  right.  He  also  thinks  it  probable  that  the  jurat  was  signed  by 
the  then  county  judge,  to  whom  the  witness  took  the  papers,  with- 
out Mr.  Ring  having  gone  before  that  magistrate.  So  much  for  Mr. 
Ring's  action  in  regard  to  the  trust  fund.  To  explain  the  action  of 
the  other  trustee,  the  wife  of  the  witness,  Mr.  Fenton  said  that  the 
greater  part  of  the  |4,000  had  been  paid  to  Hyatt  Sinclair  before 
the  testatrix  died,  and  at  her  request;  that  Hyatt  Sinclair  felt  un- 
pleasantly in  regard  to  his  mother's  will;  that  the  wife  of  the  wit- 
ness wanted  him  to  pursue  the  same  course  as  though  the  executors 
actually  had  the  f 4,000  to  invest;  and  that,  hence,  it  came  to  be  put 
into  the  account. 

I  do  not  think  the  trial  judge  was  bound  to  believe  the  statements 
of  this  attorney,  as  against  the  evidence  furnished  by  the  documents 
already  mentioned.  The  witness  admitted  that  he  had  been  en- 
gaged in  a  deceitful  coiu-se  of  conduct,  by  putting  upon  the  records 
of  the  surrogate's  court  statements,  prepared  by  himself,  which  he 
says  he  knew  to  be  untrue,  and  which  purported  to  be  verified,  al- 
though his  recollection  now  is  that  the  certificate  that  they  had  been 
sworn  to  was  also  false.  These  admissions  were  enough  to  discredit 
him.  No  explanation  was  offered  of  the  taking  by  the  trustees  of 
the  Faulkner  mortgage  of  $1,500,  in  which  they  were  expressly  desig- 
nated as  trustees  of  Hyatt  Sinclair.  It  did  appear  that,  in  the  early 
part  of  1870,  they  had  assigned  this  mortgage  to  one  William  E. 
Peck;  but  why  it  was  thus  assigned,  or  for  what  consideration,  was 
not  disclosed.  It  is  extremely  unlikely  that  this  matter  would  have 
been  allowed  to  go  unexplained,  unless  it  were  true  that  the  mort- 
gage represented  the  investment  of  a  part  of  the  trust  fund.  In- 
deed, the  testimony  of  Mr.  Fenton  tended  to  prove,  rather  than  dis- 
prove, Mr.  Ring's  liability  for  the  loss  of  the  f 4,000.  It  indicated 
that  he  did  not  exercise  any  care  or  diligence  whatever  in  respect  to 
the  joint  trust,  but  delivered  over  the  whole  management  to  others, 
with  complete  indifference  to  the  interest  of  the  beneficiaries.  This 
made  him  responsible  to  them  for  the  loss  of  the  fund.  Earle  v. 
Earle,  93  N.  Y.  104,  113.  Even  if  Mrs.  Fenton  did  not  have  f 4,000 
with  which  to  constitute  the  trust  fund,  as  Mr.  Fenton  declares  was 
the  case,  the  husband  admits  that  he  owed  the  Sinclair  estate  f  5,000 
at  the  time;  and  an  effort  on  the  part  of  Mr.  Ring  to  collect  that 
debt,  and  thus  provide  for  the  trust,  might  well  have  been  success- 
ful, if  he  had  attended  to  his  duties  as  trustee,  instead  of  grossly  neg- 
lecting them.  It  is  true,  Mr.  Fenton  says  his  own  financial  circum- 
stances were  such  that  the  amount  could  not  have  been  collected 
from  him  by  legal  proceedings;  but  this  statement  is  qualified  by 
the  fact  that  he  appears,  on  March  25,  1870,  with  his  wife  as  the  co- 
grantee,  in  a  deed  of  Newburgh  property,  where  the  consideration 
recited  is  f  17,000,  subject  to  a  mortgage  of  ?4,000.  This  does  not 
look  like  insolvency. 

But,  without  regard  to  this  view  of  the  evidence  given  by  Mr.  Fen 
ton,  I  think  the  liability  of  Mr.  Ring  was  clearly  made  out.  The  ac- 
count in  the  surrogate's  court  was  proof  of  the  recf'ipt  and  Jpint  pc^- 
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session  of  the  trust  money  by  both  trustees.  Glacius  v.  Fogel,  88 
N.  Y.  434,  443.  Upon  the  death  of  one  of  these  trustees  (Mrs.  Fen- 
ton),  it  was  the  duty  of  the  survivor  (Mr.  Ring)  to  take  sole  posses- 
sion of  the  fund,  and  the  presumption  is  that  he  performed  his  duty, 
and  did  so,  in  which  event  his  executor  must  respond  for  the  amount. 
The  result  of  this  examination  of  the  case  is  the  conclusion  that  it 
was  properly  disposed  of  on  the  merits,  and  without  legal  error,  in 
the  court  below.  I  can  see  no  reason,  however,  why  the  defendant 
should  not  be  allowed  the  trustee's  commissions,  to  be  deducted  from 
the  amount  of  the  judgment.  With  this  modification,  I  am  in  favor 
of  affirmance.    All  concur. 


(3  App.  Div.  171.) 

in  re  NISBET  et  al. 

(Supreme  CJourt,  Appellate  Division,  Second  Department.    April  7,  1896.) 

Cbrtioraki— Petition— Review  of  Assessment. 

A  petition  for  certiorari  to  review  an  assessment  alleged,  in  the  language 
of  Laws  1880,  c.  2(J9,  $  1,  that  the  assessment  complained  of  was  erroneous 
by  reason  of  overvaluation,  or  veas  unequal  in  that  It  had  been  made  at  a 
higher  proportionate  valuation  than  other  real  property  on  the  same  roll 
by  the  same  assessors,  and  that  petitioners  would  be  injured  by  such  er- 
roneous and  unequal  assessment.  Held  sufficient  to  confer  Jurlsdictlou 
to  issue  the  writ,  it  not  being  necessary  to  allege  that  the  property  was  as- 
sessed at  a  higher  rate  than  property  in  the  city  generally. 

Appeal  from  special  term,  Westchest^  county. 

Application  of  William  F.  Nisbet  and  another  for  writ  of  Certiorari 
to  Caleb  F.  Underhill  and  others,  assessors  of  Yonkers,  to  review  as- 
sessments. Ftom  an  order  dismissing  a  writ  after  its  allowance,  and 
an  order  denying  a  motion  to  amend  the  petition,  petitioners  appeal. 
First  order  reversed.    JSecond  order  affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

8.  H.  Vliayer,  for  appellants. 
James  M.  Hunt,  for  respondent 

BROWN,  P.  J.  The  petitioners  in  this  proceeding  are  taxpayers 
in  the  city  of  Yonkers,  and  seek  a  review  by  certiorari  of  the  assess- 
ment upon  their  real  property.  The  writ  having  been  allowed,  and 
the  return  thereto  having  been  made,  the  proceedings  were  dismissed 
on  the  motion  of  the  assessors,  upon  the  ground  that  the  petition 
was  insufficient.  We  are  of  the  opinion  that  this  ruling  cannot  be 
sustained.  The  petition  alleges  that  the  assessment  complained  of 
is  erroneous  by  reason  of  overvaluation,  or  is  unequal  in  that  it  had 
-been  made  at  a  higher  proportionate  valuation  than  other  real  proj)- 
ertj  on  the  same  roll  by  the  same  assessors,  and  that  the  petitioners 
will  be  injured  by  such  erroneous  and  unequal  assessment.  This  al- 
legation is  in  the  language  of  the  statute  (Laws  1880,  c.  269,  §  1),  and 
is  sufficient  to  confer  jurisdiction  upon  the  court  to  issue  the  writ. 
Railway  Co.  v.  Robinson,  133  N.  Y.  2^,  30  N.  E.  1008;  In  re  Cor  win, 
135  N.  Y.  245,  32  N.  E.  16;  People  v.  Commissioners,  lU  N.  Y.  483,  39 
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N.  E.  385.  The  rule  applied  in  the  cases  cited  is  that  the  petition  is 
in  the  nature  of  a  pleading,  and  conclusions  of  fact  only  need  be 
stated,  and  not  the  evidence  necessary  to  support  them. 

The  only  criticism  made  upon  the  petition  is  that  it  should  have 
been  alleged  that  the  property  was  assessed  at  a  higher  propor- 
tionate rate  than  property  in  the  city  of  Yonkers  generally.  To  sus- 
tain this  criticism  we  are  referred  to  the  case  of  People  v.  Badgley, 
138  N.  Y.  314, 33  N.  E.  1076,  where  that  rule  was  applied  by  the  court 
of  appeals.  That  case  was,  however,  an  appeal  from  an  order  which 
reduced  an  assessment,  and  what  was  said  by  the  court  had  refer- 
ence to  the  testimony  in  the  case,  and  not  to  the  allegation  of  the  pe- 
tition. We  think  that  it  was  sufficient,  to  confer  jurisdiction  upon 
the  court,  that  the  allegation  of  overvaluation  and  inequality  of  as- 
sessment was  set  forth  in  the  petition  in  the  language  of  the  statute. 
This  conclusion  renders  it  unnecessary  to  consider  the  question  as  to 
the  amendment  of  the  petition. 

The  order  dismissing  the  writ  must  be  reversed,  with  |10  costs  and 
disbursements,  and  the  order  denying  the  motion  to  amend  the  peti- 
tion must  be  affirmed,  without  costs.    All  concur. 


(3  App.  Div.  205.) 

MORRISON  V.  LONG  ISLAND  R.  CO. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    April  7,  1S96.) 

1.  Personal  Injuries— Nbgliqencb  in  Failing  to  Consult  Physician— Evi- 

dence. 

In  an  action  for  the  loss  of  plaintiff's  eye,  caused  by  his  being  struck  by 
a  cinder  from  defendant's  train,  plaintiff  testified  that,  after  the  injury, 
which  occurred  at  between  3  and  4  o*clock  in  the  afternoon,  he  was  unable 
to  see  with  the  injured  eye,  and  that  soon  thereafter  the  eye  began  to  dis- 
charge pus;  that,  during  the  night  he  bathed  his  eye  himself,  and  on  the 
following  day  consulted  a  physician,  who  directed  him  to  an  oculist,  whom 
he  consulted  the  day  after.  HcUl,  that  the  question  whether  defendant  was 
negligent  in  failing  to  sooner  consult  a  physician  was  for  the  jury. 

2.  Same— Damages. 

In  an  action  for  personal  injuries,  the  measure  of  damages  for  the  loss 
of  earning  power  is  not  a  sum  the  income  from  which  would  be  equal  to 
the  difference  between  the  amount  he  could  have  earned  if  uninjured 
and  that  he  is  able  to  earn  in  his  injured  condition. 

Appeal  from  trial  term,  Kings  county. 

Action  by  James  H.  Morrison  against  the  Long  Island  Railroad 
Company.  From  a  judgment  for  plaintiff  entered  on  a  verdict,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

William  C.  Beecher,  for  appellant. 

Charles  J.  Patterson,  for  respondent 

BROWN,  P.  J.  The  plaintiff,  while  standing  upon  Atlantic  ave- 
nue, in  the  city  of  Brooklyn,  was  struck  in  the  eye  with  a  cinder, 
which  he  alleged  was  negligently  permitted  to  escape  from  an  engine 
upon  the  defendant's  road.  The  result  of  the  injury  was  the  loss  of 
the  eye. 
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The  accident  occurred  on  January  9, 1894,  between  3  and  4  o'clock 
in  the  afternoon.  Immediately  after  the  accident  plaintiff  went  to 
a  drug  store,  but  nothing  appears  to  have  been  there  done  for  him. 
He  then  went  to  his  home,  and  during  the  evening  bathed  his  eje 
with  hot  water  and  Pond's  Extract  •  He  did  not  consult  a  physician 
until  the  following  night.  He  was  then  advised  to  see  a  specialist, 
and  on  the  afternoon  of  the  next  day,  January  11th,  he  consulted 
Dr.  Matthewson.  There  was  no  testimony  introduced  by  either  par- 
ty to  show  that  this  delay  aggravated  the  injury,  or  that  the  sight 
of  his  eye  could  have  been  saved  had  the  plaintiff  consulted  a  com- 
petent physician  earlier  than  he  saw  Dr.  Matthewson.  The  plaintiff 
testified  that,  from  the  time  the  accident  occurred,  he  was  practi- 
cally unable  to  see  with  the  injured  eye,  and  that,  within  a  half  hour 
thereafter,  it  began  to  discharge  freely. 

It  was  the  defendant's  contention  that  the  plaintiff's  delay  in  eon- 
suiting  a  physician  had  contributed  to  the  loss  of  the  eye,  and  the 
court  was  requested  to  charge  that  the  plaintiff  was  bound  to  sat- 
isfy the  jury,  by  a  fair  preponderance  of  proof,  that  the  severe  injury 
complained  of  was  not  in  any  manner  caused  by  his  own  neglect, 
and  that,  if  the  plaintiff's  delay  in  seeking  medical  assistance  mate- 
rially contributed  to  the  loss  of  his  eye,  then  he  was  negligent,  and 
could  not  recover.  In  response  to  this  request,  the  court  stated  cor- 
rectly to  the  jury  the  general  rule  of  law  relating  to  the  plaintiff's 
duty  in  that  regard,  and  then  added  the  following: 

"I  charge  you,  as  matter  of  fact,  and  as  matter  of  law,  that  the  plaintiff 
did  use  in  this  case  all  the  law  required,  did  everything  the  law  required  him 
to  do,  and  used  those  means  which  suggested  themselves  to  him  in  the  proper 
way." 

To  this  instruction  the  defendant  took  an  exception. 

Upon  the  question  of  damages,  the  court  instructed  the  jury  as  fol- 
lows: 

**If  you  find  for  the  plaintiff  on  these  issues,  then  you  wiU  give  to  him  a  fair 
sum  of  money  to  compensate  him  for  the  loss  of  earning  power,— whatever 
he  might  have  earned  more  than  he  can  earn  now  by  reason  of  having  lost 
his  eye,— his  fair  compensation  in  that  regard;  and  you  are  to  determine  as 
best  you  can  how  much  he  could  earn  before  he  lost  his  eye,  and  how  much 
he  can  earn  since  he  lost  his  eye;  that  would  be  his  loss  of  earning  power. 
And  when  you  ascertain  that,  you  have  a  right  to  fix  a  sum  the  annuid  income 
which  that  earning  power  would  produce  to  hltn." 

And  to  this  instruction  the  defendant  excepted. 

We  are  of  the  opinion  that  both  exceptions  were  well  taken.  The 
burden  rested  upon  the  plaintiff  to  show  that  his  neglect  had  not 
contributed  to  the  injury,  and  the  conclusion  to  be  drawn  from  his 
testimony  as  to  his  conduct  after  receiving  the  injury  was  one  of  fact. 
The  defendant  was  not  called  upon  to  show  that  the  delay  in  con- 
sulting a  physician  necessarily  aggravated  the  injury.  It  had  a 
right  to  rest  its  case  in  that  respect  upon  the  plaintiff's  evidence^ 
The  court  was  not  authorized  to  determine,  as  a  question  of  law, 
that  that  delay  was  not  injurious  to  the  plaintiff.  The  inference  to 
be  drawn  from  the  testimony  was  wholly  one  of  fact,  and  it  was  for 
the  jury  to  determine. 
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The  charge  in  respect  to  the  rule  to  be  applied  in  determining  the 
plaintiff's  damages  was  plainly  erroneous.  There  is  no  doubt  as  to 
the  meaning  of  the  learned  judge.  He  very  plainly  intended  to  per- 
mit the  jury  to  capitalize  the  plaintiff's  loss  of  earning  power.  That 
rule  for  measuring  damages  cannot  be  sustained.  Gregory  v.  Rail- 
road Co.,  55  Hun,  303,  8  N.  Y.  Supp.  525. 

The  judgment  and  order  must  be  reversed,  and  new  trial  granted, 
with  costs  to  abide  the  event.    All  concur. 


(3  App.  Div.  334.) 

BEEBE  V.  RICHMOND  LIGHT,  HEAT  &  POWER  CO.  et  al. 
(Supreme  Court,  Appellate  Divigion,  Second  Department.    April  7,  1890.) 

1,  Mortgages— By  Corporation— Assekt  op  Stockholders — Estoppel. 

Where  real  estate  of  a  corporation,  on  which  there  is  a  mortgage  executed 
in  its  behalf  by  its  president,  to  secure  its  bonds,  and  reciting  that  the 
requisite  assent  of  its  stockholders  had  been  obtained,  19  sold  on  execution 
to  Its  president,  and  is  bought  from  him  by  another,  expressly  subject  to 
the  mortgage,  neither  of  the  three  is  in  a  position,  in  an  action  for  fore- 
closure of  the  mortgage,  to  assert  Its  invalidity,  on  the  ground  that  the  as- 
sent  of  stockholders,  in  writing,  to  the  giving  of  the  mortgage,  required  by 
Laws  1875,  c.  611,  as  amended  by  Laws  1888,  c.  391,  had  not  been  given. 

2.  Same— Discharge  of  Lien. 

W.,  a  purchaser  qf  the  property  of  the  R.  Co.,  subject  to  a  mortgage  to 
secure  its  bonds,  transferred  it  to  the  E.  Co.,  in  payment  of  part  of  his  sub- 
scription of  the  stock  of  the  B.Co.,  with  an  agreement  by  the  latter  comp  iny 
to  accept  any  surrender  to  it  by  W.,  for  cancellation,  of  the  whole  or  any  part 
of  said  bonds,  in  payment  of  his  subscription.  Ueldj  that  bonds  accepted 
under  the  agreement,  by  the  receiver  thereafter  appointed  for  the  E.  Co., 
cannot  participate  in  the  benefits  of  the  mortgage,  but  must  be  canceled. 

35  N.  Y.  Supp.  1,  affirmed. 

Appeal  from  special  term,  Richmond  county. 

Action  by  Albert  O.  Beebe  against  the  Richmond  Light,  Heat  & 
Power  Company  and  others.  From  the  judgment  (35  N.  Y,  Supp.  1), 
part  of  the  defendants  appeal.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Henry  B.  B.  Stapler  and  Austin  B.  Fletcher,  for  appellants. 

Greorge  A.  Black,  for  respondent 

BARTLETT,  J.  This  is  an  action  to  foreclose  a  mortgage  given 
by  the  Richmond  Light,  Heat  &  Power  Company  to  the  Holland 
Trust  Company,  as  trustee,  to  secure  the  payment  of  the  bonds  of  the 
former  corporation  to  the  amount  of  f  150,000.  After  default  upon 
the  coupons,  the  plaintiff  brought  the  present  suit  as  a  bondholder, 
alleging  that  the  Holland  Trust  Company  had  refused  to  sue,  al- 
though duly  requested  to  do  so.  In  addition  to  the  Holland  Trust 
Company,  he  made  the  Electric  Power  Company  of  Staten  Island,  Al- 
bert Boardman,  as  the  receiver  of  that  company,  Erastus  Wiman, 
and  David  Bennett  King,  as  assignee  of  Erastus  Wiman,  parties  de- 
fendant. The  complaint  alleged  that,  after  the  making  of  the  mort- 
gage, Mr.  Wiman  recovered  a  judgment  against  the  Richmond  Lights 
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Heat  &  Power  Company,  whereupon  execution  was  issued,  and  the 
property  of  that  company  was  sold;  that  Mr.  Wiman  hecame  the  pur- 
chaser; that  the  Electric  Power  Company  of  Staten  Island  was  sub- 
sequently formed;  and  that  Mr.  Wiman  sold  the  property  which  he 
had  bought  at  the  sale,  under  his  judgment,  to  the  Electric  Power 
Company  of  Staten  Island,  subject  to  the  mortgage  already  men- 
tioned. It  further  alleged  that,  at  the  same  time,  the  Electric  Power 
Company  promised  and  agreed  to  accept  from  Mr.  Wiman,  for  can- 
cellation, the  whole  or  any  part  of  the  bonds  secured  by  said  mort- 
gage, in  full  payment  of  an  equal  amount  due  upon  a  subscription 
previously  made  by  him  for  f  150,000  of  the  stock  of  the  said  Electric 
Power  Company  of  Staten  Island.  The  complaint  also  showed  that, 
in  proceedings  subsequently  instituted  for  the  voluntary  dissolution 
of  the  Electric  Power  Company,  Albert  Boardman  was  appointed  re- 
ceiver, and  that,  after  having  duly  qualified,  he  took  possession  of 
the  property  of  the  Richmond  Light,  Heat  &  Power  Company  ac- 
quired from  Mf.  Wiman;  that  Mr.  Wiman,  pursuant  to  the  aforesaid 
agreement,  surrendered  to  the  receiver,  for  cancellation,  bonds  of 
the  Richmond  Light,  Heat  &  Power  Company  amounting  to  |63,700 ; 
and  that  of  the  entire  issue  of  bonds,  aggregating  $150,000,  there 
remained  outstanding  only  bonds  to  the  amount  of  |86,300,  of  which 
all  but  600  were  owned  by  the  plaintiff.  The  Holland  Trust  Com- 
pany, by  its  answer,  denied  plaintiff^s  allegation  as  to  its  refusal  to 
bring  suit,  and  prayed  for  a  decree  of  foreclosure  in  its  own  behalf, 
as  trustee,  as  though  it  had  been  plaintiff  in  this  action.  The  Rich- 
mond Light,  Heat  &  Power  Company  pleaded  th  \t  the  mortgage 
sought  to  be  foreclosed  was  issued  without  the  written  assent  of  the 
stockholders,  required  by  the  act  under  which  said  defendant  was  in- 
corporated. The  Electric  Power  Company  of  Staten  Island  set  up 
the  same  defense  and  other  matters,  upon  which  it  based  the  claim 
that  the  f 63,700  of  bonds  delivered  by  Mr.  Wiman  to  the  receiver 
should  not  be  canceled,  but  were  and  are  enforceable  in  behalf  of  the 
Electric  Power  Company  against  the  property  of  the  Richmond 
Light,  Heat  &  Power  Company  in  this  foreclosure  suit.  The  an- 
swers of  Mr.  Boardman,  the  receiver  of  the  Richmond  Light,  Heat  & 
Power  Company,  and  Mr.  King,  the  assignee  of  Mr.  W^iman,  were 
merely  formal,  putting  the  plaintiff  to  proof  of  such  of  the  allega- 
tions of  the  complaint  as  were  not  admitted.  The  trial  court  de- 
creed a  foreclosure,  not  at  the  instance  of  the  plaintiff,  but  in  behalf 
of  the  Holland  Trust  Company,  holding  that  the  requisite  written  as- 
sent of  the  stockholders  had  been  given  to  the  making  of  the  mort- 
gage, and  that  the  f  63,700  of  bonds  turned  over  by  Mr.  WMman  to 
the  receiver  of  the  Electric  Power  Company  of  Staten  Island  were 
not  entitled  to  share  in  the  proceeds  of  the  mortgaged  property. 
These  two  findings  present  the  only  questions  discussed  by  the  appel- 
lants in  this  court. 

1.  As  to  the  statutory  assent  of  the  stockholders:  The  Richmond 
Light,  Heat  &  Power  Company  was  organized  under  chapter  611  of 
the  Laws  of  1875.  That  act,  as  amended  by  chapter  394  of  the  Laws 
of  1888,  provides,  in  regard  to  mortgages  of  real  estate,  as  follows: 
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"No  siich  mortgage  or  mortgages  shall  be  issued,  however,  without 
first  having  obtained  the  written  assent  of  its  stockholders  owning 
more  than  two-thirds  of  the  stock  of  said  corporation."  The  mort- 
gage in  the  case  at  bar  recites  that  stockholders  owning  more  than 
two-thirds  of  the  stock  of  the  company  have  assented  to  said  mort- 
gage in  writing.  All  the  proof,  however,  on  the  subject  of  assent, 
was  furnished  by  the  minutes  of  a  special  meeting  of  the  stockhold- 
ers held  on  March  4,  1889,  at  which  6  stockholder  were  present  in 
person,  and  20  by  proxy,  representing  in  all  2,823  shares  of  stock. 
According  to  these  minutes,  it  was  moved  that  the  directors  be  au- 
thorized to  borrow  for  the  general  purpose  of  the  business  of  the 
company  the  sum  of  f  150,000,  and  secure  the  payment  of  the  same 
by  the  execution  of  the  mortgage  then  before  the  stockholders;  and 
this  motion  was  seconded  and  carried  unanimously.  The  learned 
trial  judge  held  that  this  resolution,  passed  at  the  stockholders'  meet- 
ing by  a  vote  of  stockholders  owning  more  than  two-thirds  of  the 
stock,  and  entered  on  the  minutes,  and  attested  by  the  secretary, 
amounted  to  the  written  assent  required  by  the  statute.  I  have 
grave  doubt  as  to  the  correctness  of  this  view.  Vail  v.  Hamilton^ 
85  N.  Y.  453;  Bank  v.  Averell,  96  N.  Y.  467.  But  there  was  no 
one  before  the  court  who  was  in  a  position  to  question  the  validity  of 
the  mortgage  on  account  of  any  insuflBciericy  in  the  assent  of  the 
stockholders.  Mr.  Wiman  was  estopped  by  reason  of  having  exe- 
cuted the  mortgage  himself  in  behalf  of  the  Richmond  Light,  Heat 
&  Power  Company,  as  its  president,  with  a  recital  in  the  instrument 
itself  to  the  effect  that  the  requisite  assent  of  the  stockholders,  in 
writing,  had  been  obtained.  The  Electric  Power  Company  of  Staten 
Island  was  estopped  because  it  had  acquired  the  property  of  the 
Richmond  Light,  Heat  &  Power  Company  expressly  subject  to  the 
mortgage.  It  was  in  a  situation  which  has  been  likened  to  that  of 
a  purchaser  taking  title  subject  to  a  usurious  mortgage,  who  ^^is 
estopped  from  questioning  its  validity,  and  must  pay  it  if  he  has 
agreed  to;  and,  if  not,  he  must  allow  the  lands  conveyed  subject  to 
it  to  be  applied  to  its  payment."  Freeman  v.  Auld,  44  N.  Y. 
50,  53.  And,  finally,  I  think  the  Richmond  Light,  Heat  &  Power 
Compan^^  was  precluded  from  complaining  of  this  alleged  invalidity 
in  the  mortgage,  because  it  had  absolutely  i>arted  with  all  interest 
in  the  mortgaged  property.  No  benefit  could  possiby  accrue  to  that 
corporation  by  having  the  mortgage  annulled  after  the  mortgaged 
property  had  been  transferred  to  another  corporation.  Indeed,  the 
avoidance  of  the  mortgage  would  be  a  distinct  injury  to  the  Rich- 
mond Light,  Heat  &  Power  Company,  inasmuch  as  that  company 
would  remain  obligated  to  pay  the  whole  of  the  debt  which  the  mort- 
gage was  given  to  secure,  and  yet  could  not  have  any  of  the  mort- 
gaged property  applied  towards  the  payment  of  that  debt. 

2.  As  to  the  status  of  the  |63,700  of  bonds  of  the  Richmond  Light, 
Heat  &  Power  Company,  turned  over  to  the  receiver  of  the  Electric 
Power  Company  of  Staten  Island  by  Mr.  Wiman,  in  part  payment  of 
his  subscription  to  the  capital  stock  of  the  latter  company:  Mr. 
Wiman  had  subscribed  for  2,480  shares  of  the  capital  stock  of  the 
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Electric  Power  Company.  The  agreement  between  Mr.  Wiman  and 
the  two  corporations,  after  conveying  to  the  Electric  Power  Company 
the  property  which  Mr.  Wiman  had  acquired  from  the  Richmond 
Light,  Heat  &. Power  Company,  under  his  judgment,  contains  this 
clause: 

"The  power  company  hereby  accepts  said  transfer  as  payment  in  fuU  of  the 
balance  due  from  Mr.  Wiman  upon  his  said  subscription  for  980  shares,  and 
further  agrees  to  accept  any  surrender  to  it  by  Mr.  Wiman,  for  canceUation, 
of  the  whole  or  any  part  of  said  bonds,  in  full  payment  of  an  equal  amount  due 
upon  his  subscription  for  $150,000  of  its  stoclj;  the  Intention  of  the  parties 
being  that  Mr.  Wiman  shall  receive  |248,000  of  the  full  paid  capital  stock  of 
the  power  company  in  consideration  of  the  transfer  to  It  of  the  property 
enumerated  in  Schedule  A,  free  from  aU  incumbrances.*' 

The  property  enumerated  in  Schedule  A  was  that  already  men- 
tioned as  having  originally  belonged  to  the  Richmond  Light,  Heat  & 
Power  Company,  and  having  come  to  Mr.  Wiman  through  his  judg- 
ment. Under  the  contract  from  which  I  have  quoted,  Mr.  Wiman 
has  surrendered  to  the  receiver  f  63,700  of  the  bonds  for  cancellation, 
and  the  trial  court  has  held  that  they  must  be  canceled;  but  upon 
this  appeal  the  Electric  Power  Company  insists  that  these  bonds  con- 
stitute an  asset  in  its  hands  for  the  benefit  of  its  creditors,  and 
should  be  retained  by  the  receiver  and  enforced  against  the  property 
of  the  Richmond  Light,  Heat  &  Power  Company.  I  do  not  see  how 
this  can  be  done  without  changing  the  contract  between  Mr.  Wiman 
and  the  companies,  or  disregarding  its  terms.  It  is  not  suggested 
that  the  contract  was  not  one  which  the  parties  had  power  to  make. 
The  purpose  of  the  agreement,  clearly,  was  that  Mr.  Wiman,  for 
^248,000  of  the  stock,  »hould  turn  over  to  the  Electric  Power  Com- 
pany of  Staten  Island  all  the  property  of  the  Richmond  Light,  Heat 
&  Power  Company  freed  from  the  mortgage  lien.  If  he  could  not 
turn  it  over  wholly  freed  from  that  lien,  he  was  to  lessen  the  amount 
of  the  lien  as  much  as.  possible,  the  amount  of  stock  which  he  would 
receive  being  dependent  upon  the  degree  of  his  success  in  obtaining 
bonds  to  surrender.  The  bonds  were  not  money.  They  were  the 
obligations  of  the  Richmond  Light,  Heat  &  Power  Company  to  pay 
money.  Every  one  that  was  canceled  decreased  to  that  extent  the 
burden  imposed  by  the  mortgage  upon  the  property  of  the  Richmond 
Light,  Heat  &  Power  Company,  and  thus  proportionately  enhanced 
the  value  of  what  the  Electric  Power  Company  acquired  from  Mr. 
Wiman.  The  provision  for  cancellation  was  intended  to  have  this 
effect,  and  the  receiver,  if  allowed  to  take  the  bonds  from  Mr.  Wiman 
at  all,  could  only  take  them  subject  to  that  provision.  It  is  true, 
as  contended  by  this  appellant,  that  the  liability  of  a  subscriber  on 
an  unpaid  stock  subscription  constitutes  an  asset  which  cannot  be 
surrendered,  without  consideration,  to  the  prejudice  of  creditors. 
But  the  cancellation  here  is  not  such  a  surrender.  The  measure  of 
the  receiver's  claim  against  Mr.  WMman,  as  a  subscriber  to  the  stock 
of  the  Electric  Power  Company,  is  the  agreement  to  give  for  that 
stock  bonds  of  the  Richmond  Light,  Heat  &  Power  Company  to  be 
canceled;  and  neither  the  Electric  Power  Company  nor  any  of  its 
<ireditor8  have  any  cause  of  complaint  because  that  agreement  is  car- 
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ried  out.  In  principle,  the  contract  here  seems  to  be  very  much  like 
that  under  which  a  cancellation  of  railroad  bonds  was  approved  in 
the  case  of  Union  Trust  Co.  v.  Illinois  M.  Ry.  Co.,  117  U.  8.  434,  473, 
6  Sup.  Ct.  809. 

I  think  the  judgment  appealed  from  should  be  affirmed.     All  con- 
cur. 


In  re  ELECTRIC  POWER  CO.  OF  8TATEN  ISLAND. 
(Supreme  Court.  AppeUate  Division,  Second  Department.    April  7,  189G.) 

Appeal  from  special  term,  Hiclimoud  countj. 

Proceeding  for  the  Toluntary  dissolution  of  the  Electric  Power  Com- 
pany of  Staten  Island,  by  certain  creditors  of  tlie  corporation,  from  ttiat  part 
of  the  order  dissolving  the  coriwration  which  provides  for  the  cancellation  of 
the  bonds  of  the  Richmond  Light,  Heat  &  Power  Company  to  the  amount  of 
$i>3jU0,  now  held  by  the  receiver.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BARTLETT,  and 
HATCH.  JJ. 

Austin  B.  Fletcher,  for  appellants. 
Frank  H.  Piatt,  for  respondents. 

PER  CURIAM.  That  portion  of  the  order  of  dissolution  which  is  appealed 
from  in  this  proceeding  should  be  affirmed,  for  the  reasons  given  in  the  opinion 
in  Beebe  v.  Power  Co.  (decided  herewith)  38  N.  Y.  Supp.  395. 


<3  App.  Dlv.  170.) 

In  re  KIMBERLY'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  7,  1896.) 

BfiquEST— Tenants  in  Common— Lapse. 

A  bequest  of  all  testator's  estate  to  three  persons  in  their  own  right,  with- 
out anything  to  indicate  an  intenrlon  to  create  a  Joint  tenancy,  being  a  be- 
quest to  them  as  tenants  in  common  U  Rev.  St.  p.  727,  §  44),  lapses,  as  to 
a  third  thereof,  on  one  person  dying  before  testator. 

Appeal  from  surrogate's  court,  Kings  county. 

Appraisal,  under  the  transfer  tax  acts,  of  the  property  of  David 
F.  Kimberly,  deceased.  From  an  order  of  the  surrogate  fixing  the 
amount  of  transfer  tax  due  from  the  estate,  Louisa  Kimberly,  ex- 
ecutrix, appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT, and  HATCH,  JJ. 

Edward  Goldschmidt,  for  appellant. 

Robert  B.  Bach,  for  respondent,  county  treasurer. 

BROWN,  P.  J.  David  F.  Kimberly  died  in  the  city  of  Brooklyn, 
in  June,  1895.  never  having  been  married.  By  his  will  he  bequeath«»d 
all  his  estate,  real  and  personal,  to  his  three  sisters,  Mary,  Annie, 
and  Louisa.  Maiy  died  before  the  testator,  and  it  is  the  appellant's 
claim  that  the  bequest  in  the  will  is  joint,  and  that  the  surviving  sis- 
ters take  the  whole  estate.  The  surrogate  held  that  the  bequest  was 
to  the  three  sisters  as  tenants  in  common;  that  the  bequest  to  Mary 
lapsed,  and  as  to  one-third  of  his  estate  the  testator  died  intestate. 
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Under  this  ruling,  one-ninth  of  the  estate  was  transferred  to  nephews 
and  nieces,  and  was  subject  to  a  tax  of  5  per  cent.  There  is  no  dis- 
pute as  to  the  proposition  that,  where  there  is  a  devise  or  a  bequest 
to  a  plurality  of  persons  as  joint  tenants,  no  lapse  can  occur  unless 
all  the  beneficiaries  die  in  the  intestate's  lifetime,  and  that,  in  the 
event  of  any  of  the  beneficiaries  dying,  the  survivor  takes  the  whole 
bequest.  The  only  question  before  us,  therefore,  is  as  to  the  con- 
struction of  the  will. 

We  need  not  inquire  w^hat  the  chai*acter  of  this  gift  would  have 
been  at  common  law,  as  we  are  of  the  opinion  that  it  is  controlled 
by  the  statute  of  this  state  which  declares  that  "every  estate  granted 
or  devised  to  two  or  more  persons  in  their  own  right  shall  be  a  ten- 
ancy in  common  unless  expressly  declared  to  be  a  joint  tenancy." 
1  Rev.  St.  p.  727,  §  44.  The  general  rule  of  the  common  law  was  that 
an  estate  devised  to  two  or  more  persons  created  a  joint  tenancy 
(Lorillard  v.  Coster,  5  Paige,  228);  but  this  rule  was  at  an  early  date 
changed  in  this  state  (chapter  12,  Laws  1786),  and  the  provision  then 
enacted  was  subsequently  embodied  in  the  Revised  Statutes.  The 
effect  of  this  statute  is  that  every  devise  creates  a  tenancy  in  com- 
mon unless  the  testator,  by  some  form  of  expression,  clearly  indi- 
cates his  intention  to  create  a  joint  tenancy.  Coster  v.  Lorillard,  14 
Wend.  342;  Moore  v.  Lyons,  25  Wend.  119;  Everitt  v.  Everitt,  29 
N.  Y.  40. 

There  is  no  such  indication  in  the  will  before  us,  and  the  bequest 
to  the  testator's  sisters  was  as  tenants  in  common,  and  the  order 
must  be  affirmed,  with  $10  costs  and  disbm*sements.    All  concur. 


»    1 


(3  App.  Dlv.  257.) 


BROWN  V.  BARSE. 


(Supreme  Court,  Appellate  Division,  Second  Department    April  7,  1S9C.) 

1.  rRINCTPAL  AND  AGENT— PERSONAL   LIABILITY   OF  AOENT. 

Where  an  agent  assumes,  without  authority,  to  employ  a  brolcer  to  ne- 
gotiate bonds  for  his  principal,  he  is  personally  liable  to  the  broker  ror  me 
commissions  agreed  to  be  paid  for  negotiating  the  bonds. 

2.  Witness— Examination. 

In  an  action  to  recover  commissions  for  negotiating  a  sale  of  bonds,  de- 
fendant denied  having  employed  plaintiff  to  make  the  sale,  and,  on  cross- 
examination,  plaintiff,  on  being  asked  as  to  whether  defendant  had  not 
befriended  him,  replied  that  he  had  complained  of  defendant's  treatment 
in  a  certain  transaction.  tfeW,  that  it  was  reversible  error  to  allow  phi  in- 
tiff,  on  redirect  examination,  to  show  that  the  transaction  referred  to  was 
one  in  which  he  was  employed  by  defendant  to  negotiate  a  loan  for  him, 
and  in  which  defendant,  after  plaintiff  had  succeeded  in  negotiating  the 
loan,  closed  the  transaction  with  the  lender  without  plaintiff's  knowledge, 
thereby  d*»priving  him  of  the  commissions. 

Appeal  from  circuit  court,  Queens  county. 

Action  by  Mortimer  J.  Brown  against  Mills  W.  Barse.  From  a 
judgment  for  plaintiff,  entered  on  a  verdict,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.     Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 
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William  H.  Page,  Jr.,  for  appellant 
JolinBon  &  Lamb,  for  respoudent. 

PER  CURIAM.  This  is  an  action  to  recover  commissions  on  a 
sale  of  tol,000  par  value  of  the  bonds  of  the  Adirondac  League  Club. 
The  plaintiff  testified  to  his  employment  by  defendant,  as  a  broker, 
to  negotiate  a  sale,  and  an  agreement  for  compensation  of  5  per  cent 
of  the  pai*  value  of  the  bonds.  Evidence  was  given  tending  to  show 
that  the  plaintiff  induced  Dr.  Hoagland  to  purchase  the  bonds.  The 
defendant  denied  his  employment  of  the  plaintiff.  The  case  was  sub- 
mitted to  the  jury  on  two  questions, — the  employment  of  the  plain- 
tiff, arnd  whether  the  plaintiff  had  effected  the  sale.  By  their  ver- 
dict the  jury  have  determined  both  questions  in  favor  of  the  plaintiff. 

The  main  point  urged  on  this  appeal  is  that  the  verdict  was  against 
the  weight  of  evidence.  We  think  that  there  was  no  such  preponder- 
ance of  testimony,  on  either  side,  as  to  justify  us  in  setting  aside  any 
verdict  the  jury  might  render.  After  the  sale  to  Dr.  Hoagland  the 
defendant  telegraphed  to  the  plaintiff:  "You  have  made  a  good  sale. 
I  will  arrange  your  commissions  when  I  return."  This  telegram 
tends  strongly  to  show  that  defendant  must  have  had  some  agree- 
ment or  arrangement  with  the  plaintiff  on  the  subject.  If  it  be  con- 
ceded that  the  telegram  was  compatible  with  the  defendant's  acting 
in  the  matter  only  as  the  agent  of  the  club,  it  is  sufficient  to  say  that 
the  defendant  makes  no  claim  that  he  acted  as  agent,  but  deniea 
utterly  any  employment  of  the  plaintiff.  Further,  if  defendant  as- 
sumed to  act  as  agent  of  the  club,  he  still  would  be  personally  liable, 
for  both  his  own  testimony  and  that  of  the  club  officers  proved  that 
such  action  on  his  part  would  have  been  without  authority. 

It  is  imnecessary  to  discuss  the  criticism  made  on  the  form  of  the 
complaint,  because  any  defect  in  that  respect,  if  such  there  were,  was 
cured  by  the  evidence  and  the  verdict. 

The  admission  of  the  testimony  of  the  plaintiff  as  to  a  transaction 
had  between  himself  and  the  defendant,  other  than  the  one  the  sub- 
ject of  this  action,  presents  a  question  more  doubtful.  The  plain- 
tiff, on  his  cross-examination,  had  been  asked  whether  the  defendant 
had  not  befriended  him.  He  said  no;  that  he  had  complained  of  the 
defendant's  treatment  in  one  transaction.  On  the  redirect  examina- 
tion the  witness  was  allowed,  against  the  defendant's  objection  and 
exception,  to  state  what  that  transaction  waa  The  statement  was, 
in  effect,  that  defendant  had  employed  the  plaintiff  as  broker  to  ob- 
tiiin  a  loan  on  securities;  that  the  plaintiff  had  substantially  suc- 
ceeded in  negotiating  the  loan  with  a  trust  company,  when  the  de- 
fendant, without  plaintiff's  knowledge,  visited  the  president  of  the 
company,  and  closed  the  negotiation  himself,  depriving  the  plaintiff 
of  his  commission  We  cannot  see  that  the  cross-examination  war- 
ranted the  admission  of  this  evidence.  The  transaction  was  not 
called  out  by  the  cross-examination.  This  error  we  think  too  serious 
to  be  overlooked.  The  effect  of  the  evidence  was  to  prejudice  the 
jury  against  tae  defendant,  and  might  lead  the  jury  to  believe  that, 
if  the  defendant  had  once,  by  sharp  practice,  deprived  the  plaintiff 
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of  his  commission,  he  might  be  repeating  his  course  in  the  transac- 
tion the  subject  of  this  litigation. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted;    costs  to  abide  event. 


(3  App.  Div.  604.) 

HENDRICKS  v.   HENDRICKS  et  aL 

(Supreme  Court,  AppeUate  Division,  First  Department    April  10,  1896.) 

Wills— Bequests— Vesting  op  Income. 

Testatrix  gave  to  lier  executors  $12,000  to  apply  the  yearly  income  in  and 
towards  the  support  of  M.  (testatrix's  insane  aaughter)  during  her  Ufe,  de- 
vised the  residue  of  her  estate  to  trustees  to  pay  over  to  E.,  her  other 
daughter,  and,  in  case  M.  survived  E.,  gave  all  the  property,  devised  to  be 
held  in  trust  for  E.,  to  her  executors,  to  be  held  in  trust  to  apply  the  income 
of  all  and  singular  the  same  to  the  support  of  M.  during  her  life,  and  after 
her  death  to  transfer  aU  the  propei'ty  so  left  in  trust  to  the  heirs  of  testa- 
trix's brother.  Held  that,  E.  Laving  died  before  M.,  the  whole  of  the  income 
vested  in  M.,  so  tliat  on  the  death  of  M.  any  income  remaining  unexpended 
went  to  her  administrator.      *  . 

Appeal  from  judgment  on  I'eport  of  referee. 

Action  by  Harmon  Hendricks,  individually  and  as  trustee,  against 
Albert  Hendricks  and  others.  From  the  judgment,  defendants  ap- 
peal.   Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

George  W.  Wickersham,  Joseph  H.  Adams,  Alfred  Lyons,  and 
Christian  G.  Moritz,  for  appellants. 

S.  P.  Nash,  M.  H.  Cardozo,  Gratz  Nathan,  and  Edward  8.  Kaufman, 
for  respondent 

RUMSEY,  J.  The  plaintiff  is  a  trustee  under  the  will  of  Charlotte 
Gomez,  deceased,  and  he  brings  this  action  for  an  accounting  as  such 
trustee,  and  that  the  court  may  declare  who  are  entitled  to  the  funds 
in  his  hands,  his  trust  having  determined,  and  to  direct  the  payment 
of  such  funds  to  the  proper  person.  There  is  no  dispute  as  to  the  facts. 
They  are  that  in  the  month  of  February,  1848,  Mrs.  Charlotte  Gomez 
made  her  will,  and  that  she  died  on  the  1st  day  of  December,  1849, 
and  her  will  was  admitted  to  probate.  She  was  at  that  time  a  widow 
with  two  daughters,  one  of  whom,  Emmeline,  died  in  1885;  the 
other  Matilda,  died  on  the  6th  day  of  December,  1893.  The  defend- 
ant Edmund  Hendricks  is  the  administrator  of  Matilda  Gomez,  and 
among  the  other  defendants  are  the  heirs  at  law  of  Harmon  Hen- 
dricks, a  brother  of  Mrs.  Charlotte  Gomez.  It  appeared  fmm  the 
account  of  the  plaintiff  that  as  trustee  under  the  will  of  Charlotte 
Gomez  there  was  in  his  hands  for  distribution,  besides  the  principal 
of  the  trust  fund,  something  over  $30,000,  which  had  been  saved  out 
of  the  income  since  the  trust  was  created.  The  question  presented 
was  whether,  under  the  will  of  Charlotte  Gomez,  this  saving  be- 
longed to  Matilda  Gomez,  the  cestui  que  trust,  and  therefore  was  to 
be  paid  over  to  her  administrator,  or  whether  it  passed  to  the  heirs 
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at  ^aw  of  Harmon  Hendricks  under  one  of  the  provisions  of  her  will. 
The  referee  came  to  the  conclusion  that  this  sum  did  not  vest  in 
Matilda  Gomez  during  her  life,  but  was  undisposed-of  income,  and 
passed  to  the  heirs  of  Harmon  Hendricks  under  the  will.  The  cor- 
rectness of  this  conclusion  is  challenged  by  the  administrator,  and 
that  presents  the  only  question  which  is  to  be  decided  in  this  case. 

The  first  clause  of  the  will  of  Mra.  Gomez  gave  to  her  executor  the 
sum  of  112,000,  invested  in  Croton  water  stock,  "to  be  held  by  them 
in  trust  to  apply  the  yearly  income  and  dividends  thereof  in  and  to- 
wards the  support,  maintenance,  and  clothing  of  my  daughter  Matil- 
da, during  her  natural  life,  charging  on  them  that  while  her  unhappy 
state  continues  they  carefully  attend  to  her  wants  and  necessities 
in  the  said  application  of  the  said  intei*(^t,  income,  or  profits  to  her 
aaid  maintenance,  support,  and  necessities.''  By  the  second  clause 
of  the  will  she  devised  the  residue  of  her  estate  to  trustees  to  pay 
over  to  her  daughter  Emmeline,  with  certain  limitations,  which  are 
not  material  here.  By  the  fourth  clause,  in  case  Matilda  survived 
Emmeline,  Mrs.  Gomez  bequeathed  all  the  property,  real  and  per- 
sonal, devised  to  be  held  in  trust  for  Emmeline,  to  her  executors, 
"to  be  held  in  trust  to  apply  the  rents,  income,  dividends,  and  profits 
of  all  and  singular  the  same  to  the  support,  maintenance,  wants,  and 
necessities  of  my  said  daughter  Matilda  during  her  natural  life,  and 
after  her  decease  to  transfer,  convey,  and  set  over  all  and  singular 
the  same,  my  real  and  personal  estate  so  left  in  trust,  to  the  children 
and  lawful  heirs  of  my  brother  Harmon  Hendricks."  Emmeline,  as 
has  been  seen,  died  before  Matilda,  and  thereupon  the  trustees  took 
the  whole  estate  in  trust  for  Matilda,  under  the  last  provisions  of  the 
will.  Matilda  Gomez  was  an  inmate  of  an  insane  asylum  at  the  time 
of  her  mother's  death,  and  she  continued  in  that  condition  until  the 
time  of  her  death,  in  1893.  The  income  which  was  not  necessary  to 
be  used  for  her  support  was  deposited  by  the  trustees  from  time  to 
time  in  different  savings  banks  in  the  city,  where  it  remained,  and 
where  it  was  at  the  time  this  action  was  brought.  In  concluding 
whether  this  income  vested  in  Matilda  Gomez  absolutely  as  cestui 
que  trust  under  this  will,  at  the  time  when  it  was  earned,  as  claimed 
by  her  administrator,  it  is  necessary  to  ascertain  what  is  the  inten- 
tion of  the  testator,  for  in  this,  as  in  all  other  cases,  the  intention  of 
the  testator  is  the  sole  thing  to  be  ascertained  in  the  construction  of 
a  will.  In  looking  for  that  intention,  which  must  be  sought  in  the 
words  of  the  will  itself,  so  far  as  may  be,  it  is  first  to  be  noticed  that 
in  no  one  of  the  clauses  of  the  will  does  the  testator  make  any  pro- 
vision for  an  accumulation  of  income.  In  the  first  clause  she  pro- 
vides for  the  payment  of  the  income  to  the  maintenance  and  support 
of  her  dau^ter  Matilda.  In  the  second  clause  she  requires  the  trus- 
tees to  pay  the  income  to  her  daughter  Emmeline.  In  neither  clause 
does  she  make  any  provision  for  the  disposition  of  undisposed-of  in- 
come. It  is  clear  that  she  intended  that  Emmeline  should  receive 
all  the  income  of  the  trust  fund  created  by  the  second  clause  of  the 
will.  If  she  had  a  different  intention  as  to  the  share  of  Matilda  in 
the  first  clause,  it  is  probable  she  would  have  said  so.  The  amount 
of  the  trust  fund  disposed  of  by  the  first  clause  of  the  will  is  |12,000,  {g 
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which  stands,  as  she  says,  at  5  per  cent,  the  yearly  interest  then 
being  $G00.  It  was  quite  clear  that  that  sum  was  not  much,  if  any, 
more  than  sufficient  to  meet  the  yearly  necessities  of  her  daughter 
Matilda,  with  such  reasonable  provision  for  contingencies  as  a  care- 
ful person  would  make,  and  there  was  every  reason  to  suppose  that 
all  of  that  income  would  be  required  for  the  purposes  of  the  trust. 
As  a  matter  of  fact,  it  appeared  that  for  the  36  years  during  which 
Matilda  received  only  the  income  of  this  |12,000,  and  until  the  death 
of  Mrs.  Adolphus,  the  sm-plus  above  what  was  required  for  her  neces- 
sities, with  compound  interest  as  allowed  by  the  savings  bank, 
amounted  to  only  {2,700,  so  that  it  is  quite  clear  that  substantially 
the  whole  income  was  required  for  Miss  Gomez's  support.  There  is 
good  reason,  then,  with  regard  to  that  fund,  why  the  testator  should 
not  have  made  any  provision  for  the  undisposed-of  income.  But  if 
she  thought  that  the  income  of  {12,000  would  be  sufficient  to  main- 
tain her  daughter  in  the  asylum,  she  must  have  known  that,  if  Ma- 
tilda outlived  Emmeline,  the  income  which  her  trustees  would  re- 
ceive under  the  fourth  clause  of  the  will  would  be  very  much  more 
than  the  sum  required  to  supply  her  simple  wants  in  the  asylum,  and, 
if  she  had  intended  to  make  any  different  disposition  of.  that  in- 
creased income  than  of  the  smaller  income  provided  for  by  the  first 
clause,  she  would  undoubtedly  have  done  it,  and,  as  she  did  not  do 
it,  it  is  fair  to  assume  that  she  intended  the  income  in  each  case  to 
take  the  same  direction.  Besides  that,  we  see,  in  looking  at  the 
fourth  clause,  that  the  devise  over  after  the  death  of  Matilda  ex- 
cludes the  income  and  includes  only  the  real  and  personal  estate  left 
in  trust.  If  it  was  intended  that  the  income  should  pass,  certainly 
these  words,  which  are  practically  words  of  exclusion  of  the  income, 
would  not  have  been  used.  The  fact  that  the  income  was  more  thaxi 
sufficient  fqr  the  wants  of  Matilda  Gomez  affords  no  inference  that 
there  was  any  intention  to  accumulate  the  income,  because  no  accu- 
mulation of  income  is  allowed  except  for  one  who  is  a  minor  at  the 
time  of  the  death  of  the  testator,  and  no  construction  of  the  will 
w^hich  would  admit  of  the  intention  to  accumulate  can  be  indulged 
in  in  the  face  of  the  rule  that  an  intention  which  is  contrary  to  the 
statute  will  not  be  inferred  unless  it  is  absolutely  necessary  to  infer 
it  Van  Nostrand  v.  Moore,  52  N.  Y.  12;  2  Jarm.  Wills  ^5th  Ed.) 
842;  Roe  v.  Yingut,  21  Abb.  N.  C.  404,  1  N.  Y.  Supp.  914.  By  the 
terms  of  the  trust  in  the  first  clause  the  trustees  are  directed  to  apply 
the  yearly  income  to  the  support  and  maintenance  of  Matilda,  and 
by  the  fourth  clause  they  are  directed  to  apply  the  income,  dividends, 
and  profits  of  all  and  singular  the  estate  to  the  same  purpose.  It  is 
contended  on  the  part  of  the  respondents  that  this  provision  gives  to 
the  trustees  a  discretion  as  to  how  much  of  the  income  of  the  trust 
estate  shall  be  applied  to  the  use  of  the  cestui  que  trust  We  do  not 
think  so.  The  direction  in  the  will  is  to  apply  the  "yearly  income," 
"the  income,  dividends,  and  profits  of  all  and  singular  the  real  and 
I)ersonal  property.'-  These  w  ords  leave  no  discretion  in  the  trustees 
as  to  the  amount  of  income  which  shall  be  applied,  but  they  directly 
require  the  particular  portion  of  the  income  specified  in  the  will  to  be 
applied  to  the  purposes  for  which  it  is  intended. /^he  only  discretiou 
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in  the  trustees  is  a  discretion  as  to  the  time  and  manner  of  the  ap- 
plication- It  was  not  left  to  their  judgment  to  say  whether  or  not 
she  required  all  the  income,  nor  whether  a  particular  portion  only 
should  be  devoted  to  thjit  purpose,  but  the  will  expressly  prescribed 
that  all  of  it  was  to  be  applied  to  the  purposes  of  the  trust.  In  the 
case  of  Bronson  v.  Bronson,  48  How.  Prac  481,  the  trustees  were  di- 
rected to  apply  to  the  sole  and  separate  use  of  the  cestui  que  trust 
the  income  of  her  portion  of  the  estate;  and  the  court  held  that  un- 
der that  provision  the  whole  of  the  income  vested  in  the  daughter. 
In  Beevor  v.  Partridge,  11  Sim.  229,  the  will  bequeathed  to  trustees 
certain  money  for  the  maintenance,  support,  and  benefit  of  the  tes- 
tator's three  children  in  such  shares  and  proportions  and  manner  as 
the  trustees  should  think  proper,  but  the  court  in  that  case  held  that 
the  whole  income  was  to  be  given  for  the  benefit  of  the  children,  and 
that  the  whole  income  belonged  to  them,  and  the  trustee  had  no  dis- 
cretion as  to  the  amount  which  should  be  applied.  The  same  rule 
was  laid  down  in  the  case  of  Webb  v.  Kelly,  9  iSim.  4G9,  and  in  the 
very  recent  case  of  Gasquet  v.  Pollock,  1  App.  Div.  512,  37  N.  Y.  Supp. 
357.  The  trust  in  that  case  was  to  collect  and  receive  the  income 
and  apply  the  same  to  "the  use  of  my  daughter  Maria,"  who  was  not 
of  sound  mind;  and  this  com't  there  held  that  the  trustees  had  no 
discretion  as  to  the  amount  of  the  income  which  should  be  applied, 
but  the  title  to  the  whole  of  it  vested  in  the  daughter.  There  are 
cases,  to  be  sure,  some  of  which  are  referred  to  by  the  learned  ref-' 
eree  in  his  opinion,  in  which  it  was  held  that  the  trustee  had  discre- 
tion as  to  how  much  of  the  income  should  be  devoted  to  the  purposes 
of  the  trust.  But  in  each  one  of  those  cases  the  court  decide  upon 
the  ground  that  the  words  used  were  apt  to  vest  in  the  trustee  a  dis- 
cretion as  to  the  amoimt  of  the  income  to  be  applied  to  the  purposes 
of  the  trust  The  case  of  McKnight  v.  Walsh,  24  N.  J.  Eq.  498,  did 
not  involve  the  question  here  presented.  In  that  case  the  devise 
was,  "he,  my  said  executor,  appropriating  and  expending  the  legal 
interest  arising  from  said  sum  toward  the  proper  maintenance  and 
education  of  such  children."  The  court  held,  not  that  the  executor 
had  discretion  as  to  how  large  a  portion  of  the  income  should  be  paid 
for  the  benefit  of  the  children,  but  that  it  was  not  proper  for  a  trus- 
tee to  pay  the  whole  interest  of  the  trust  fund  to  the  father  of  the 
children,  to  be  used  for  the  benefit  of  the  children,  and  thereby  aban- 
don all  exercise  of  his  own  discretion.  The  case  does  not  bear  at  all 
upon  the  question  presented  here. 

We  have,  then,  this  situation  of  affairs:  that  the  income  of  the 
trust  fund  was  to  be  used  for  the  support,  care,  and  maintenance  of 
Matilda  Gomez,  and  that  the  whole  of  it  was  to  be  devoted  to  that 
purpose,  and  that  the  trustees  were  bound  so  to  use  it  at  such  time 
and  manner  as  was  for  the  best  interest  of  the  cestui  que  trust. 
Wlienever  such  a  case  as  that  presents  itself,  the  rule  is  that  the 
whole  income  vested  in  the  cestui  que  trust.  If  it  so  vested,  then 
certainly,  at  her  death,  it  belonged  to  her  administrator,  and  it  did 
not  pass  to  the  heirs  of  Harmon  Hendricks  as  undisposed  of  income. 
For  this  reason  we  have  come  to  the  conclusion  that  so  much  of  the 
judgment  as  directs  that  the  undisposed  of  income  and  its  increase  j 
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shall  be  paid  to  the  heirs  at  law  of  Harmon  Hendricks  is  incorrect^ 
and  the  judgment  must  be  modified  by  striking  out  that  portion 
thereof,  and  directing  instead  that  the  remainder  of  undisposed-of 
income  in  the  hands  of  the  trustee  after  paying  the  charges  against 
it  as  directed  by  the  judgment  should  be  paid  over  to  the  administra- 
tor of  Matilda  Gomez. 

The  judgment  is  therefore  modified  accordingly,  and,  as  modified, 
is  affirmed,  with  costs  to  the  apfiellant  to  be  paid  out  of  the  fund& 
in  the  hands  of  the  substituted  trustee.    All  concur. 


(3  App.  Div.  504.) 

PEOPLE  V.  AMERICAN  STEAM  BOILER  INS.  CO. 

SOUTHERN  NAT.  BANK  v.  WARD. 

(Supreme  Court,  Appellate  Division,  First  DepartmeDt.    April  10»  1896.) 

1.  Corporations— Dissolution  Proceedings— Notice  to  Attorney  General. 

The  reference  of  a  disputed  claim  to  a  referee  by  a  receiver  appointed  In 
dissolution  proceedings  by  agreement  with  a  claimant,  as  authorized  by 
Code  Civ.  Proc.  §  2429,  is  not  a  motion  or  an  application  in  proceedings  for 
dissolution  of  a  corporation  or  for  the  distribution  of  its  assets,  within  Laws 
18S3,  c.  878,  requiring  notice  in  such  proceedings  to  be  served  on  the  attor- 
ney general. 

2.  Same— Evidence. 

The  statement  of  an  assistant  of  the  attorney  general,  though  verified,, 
that  notice  of  an  application  made  in  proceedings  for  dissolution  of  a  cor- 
poration had  been,  as  required  by  Laws  1883,  c.  374,  sei'ved  on  the  attorney 
general,  is  not  evidence  of  that  fact. 

3.  Samk- Waiver  op  Irkegularities. 

The  attorney  general  waived  any  irregularity  In  the  order  referring  to  a 
referee  a  claim  against  a  corporation,  pending  proceedings  for  its  dissolu- 
tion, by  falling  to  object  to  final  judgment  on  the  referee's  report,  where 
notice  thereof  and  a  copy  of  the  judgment  and  order  were  served  on  him. 

4.  Same— Keferknce— Rioiira  of  Stockholders. 

Where  a  claim  against  a  corporation  was  referred  to  a  referee,  pending 
proceedings  for  its  dissolution,  a  stockholder,  after  appearing  before  the 
referee  and  submitting  to  his  jurisdiction,  cannot,  on  the  referee  reporting 
In  favor  of  the  claimant,  claim  that  the  proceedings  before  the  referee  were 
void,  because  notice  thereof  was  not  given  to  another  party,  the  failure  to 
give  which  could  not  aflfect  himself. 

5.  Same— Notes— Validity. 

Where  the  vice  president  of  a  corporation  received  a  check  payable  to 
his  own  order,  deposited  it  to  the  credit  of  the  corporation,  and  the  corpora- 
tion subsetiuently  executed  its  note  for  the  amount  of  the  check  to  the 
maker  thereof,  prior  to  the  appointment  of  a  receiver  for  the  corporation, 
the  note  was  a  valid  obligation  of  the  corporation. 

6.  Same. 

Where  the  by-laws  of  a  corporation  empowered  to  borrow  money  do  not 
prohibit  its  ottieers  from  executing  notes  for  money  borrowed  by  the  cor- 
poration, a  note  so  executed  by  its  officers  is,  as  to  thlrtl  parties,  a  valid  ob- 
ligation of  the  corporation. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  state  against  the  American  Steam  Boiler  Insurance 
Company  for  its  dissolution.  The  Southern  National  Bank,  on  rejec- 
tion of  its  claim  against  the  company  by  the  receiver,  agreed  to  the 
appointment  of  a  referee;  and  from  an  order  denying  their  motion 
to  set  aside  the  referee's  report,  and  an  order  confirming  the  same 

Digitized  by  VjOOQIC 


Sup.  Ct.)  PEOPLE   V.   AMERICAN   STEAM   BOILER   INS.   CO.  407 

and  ordering  judgment  for  the  bank  against  the  receiver  (35  N.  Y. 
Supp.  355),  certain  stockholders  of  the  corporation  (interveners)  ap- 
peal.    Aftirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O  BRIEN,  and  INGRAHAM,  J  J, 

Henry  D.  Hotchkiss,  for  appellants,  stockholders, 
G.  M.  Speir,  for  appellant,  receiver. 
John  R.  Abney,  for  respondent,  claimant 

INGRAHAM,  J.  The  Southern  National  Bank  presented  a  claim 
against  the  receiver  of  the  American  Steain  Boiler  Insurance  Com- 
pany, who.  was  appointed  receiver  of  such  corporation  in  an  action 
brought  by  the  people  to  dissolve  the  corporation,  which  claim  the 
said  receiver  disputed.  Thereupon  the  claimant  and  receiver  agreed 
to  refer  the  question  as  to  the  validity  of  the  claim  to  a  referee, 
under  the  provisions  of  the  statute  applicable  to  trustees  of  insolvent 
debtors,  which  statute  is  made  expressly  applicable  to  claims  against 
receivers  by  section  2429  of  the  Code.  The  provision  of  the  Revised 
Statutes  under  which  this  receiver  was  appointed  provides  that,  "if 
any  controversy  shall  arise  between  the  ti^ustees  and  any  other  per- 
son in  the  settlement  of  any  demand  against  such  debtor,  ♦  ♦  ♦ 
the  same  may  be  referred  to  one  or  more  indifferent  persons,  who 
may  be  agreed  upon  by  the  trustees  and  the  party  with  whom  such 
controversy  shall  exist  by  a  writing  to  that  effect  signed  by  them." 
2  Rev.  St.  p.  45,  §  19.  Such  a  writing  was  signed  by  the  attorney 
for  the  claimant  and  by  the  attorney  for  the  receiver.  The  statute 
further  provides  **that  such  certificate  or  the  written  agreement  of 
the  parties  shall  be  filed  by  the  trustees  in  the  office  of  the  clerk  of 
the  supreme  court,  ♦  ♦  ♦  and  a  rule  shall  thereupon  be  entered 
by  such  clerk  in  vacation  or  in  term  appointing  the  persons  so  se- 
lected to  determine  the  controversy."  Id.  §  23.  This  agreement  in 
writing  to  refer  having  been  filed  in  the  office  of  the  clerk  of  the 
supreme  court,  an  order  was  entered  by  such  clerk,  under  direction 
of  a  justice  of  the  supreme  court,  appointing  the  person  selected  to 
determine  the  controversy;  and  this  motion  to  vacate  is  based  upon 
an  allegation  that  a  copy  of  the  application  for  such  order,  or  a  copy 
of  the  order  itself,  was  not  served  upon  the  attorney  general,  under 
the  provisions  of  section  8  of  chapter  378  of  the  Laws  of  1883. 

No  objection  was. taken  to  this  proceeding  before  the  referee,  but 
the  moving  parties,  namely,  certain  stockholders,  who  were  allowed 
to  intervene,  proceeded  before  the  referee.  The  question  was  fully 
tried  before  him,  and  no  objection  was  taken  until  his  report  had 
been  filed  and  a  motion  had  been  noticed  for  its  confirmation.  Un- 
der such  circumstances,  to  entitle  the  court  to  set  aside  the  report 
on  the  ground  that  the  order  was  void  under  the  provisions  of  the 
act  of  1883,  known  as  the  "Haggerty  Act,"  clear  evidence  should  be 
required  that  notice  of  the  application  for  the  order  of  reference,  or 
a  copy  of  the  order,  had  not  been  served  upon  the  attorney  general. 
The  motion  papers  did  not  furnish  such  evidence.  No  notice  to  the 
attorney  general  is  recited  in  the  order,  but  that  is  not  evidenqe  that- 
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he  did  not  receive  notice.  The  only  other  evidence  was  an  aflBdavit 
of  one  Maddox,  who  says  that  he  was  informed  by  an  assistant  to 
the  attorney  general  that  no  notice  was  served  on  the  attorney  gen- 
eral. This,  clearly,  is  not  evidence  of  the  fact.  In  the  first  place, 
it  is  merely  evidence  that  an  unverified  statement  was  made  by  an 
assistant  to  the  attorney  general ;  and,  if  verified,  it  would  not  show 
that  the  attorney  general  did  not  have  notice.  As,  however,  the 
motion  seems  to  have  been  submitted  and  decided  upon  the  assump- 
tion that  no  such  notice  was  actually  served,  we  will  not  rest  our 
decision  upon  this  absence  of  competent  evidence. 

Section  8  of  the  Haggei'ty  act  provides  that  "a  copy  of  all  motions 
and  all  motion  papers,  and  a  copy  of  any  other  application  to  the 
court,  together  with  a  copy  of  the  order  or  judgment  to  be  proposed 
thereon  to  the  court,  in  any  action  or  proceeding  now  pending  for  the 
dissolution  of  a  corporation  or  a  distribution  of  its  assets,  or  which 
shall  hereafter  be  commenced  for  such  purposes,  shall  in  all  cases 
be  served  on  the  attorney  general."  We  agree  with  the  court  below 
that  this  was  not  a  motion  or  an  application  to  the  court  in  an  ac- 
tion or  proceeding  for  the  dissolution  of  the  corporation  or  the  distri- 
bution of  its  assets,  within  the  provisions  of  this  section.  Under 
the  provisions  of  the  statute,  a  special  proceeding  seems  to  be  au- 
thorized for  the  purpose  of  determining  questions  of  the  validity  of 
claims  against  a  corporation  which  has  been  dissolved,  and  the  as- 
sets of  which  are  in  the  hands  of  a  receiver,  so  as  to  determine  wheth- 
er or  not  the  claimant  is  entitled  to  participate  in  a  distribution  of 
the  property  of  the  corporation  in  the  hands  of  the  receiver.  The 
reference  in  such  a  case  is  simply  to  determine  the  controversy  be- 
tween the  receiver  and  the  claimant  as  to  the  validity  of  the  claim 
against  the  corporation.  If  the  claim  is  held  to  be  valid,  the  stat- 
ute provides  that  the  report  of  the  referee  shall  be  filed  in  the  office 
where  the  rule  for  his  appointment  was  entered,  and  shall  be  conclu- 
sive on  the  rights  of  the  parties,  unless  set  aside  by  the  court.  The 
order  of  reference  is  to  be  entered  by  the  clerk,  as  a  matter  of 
course,  upon  the  filing  of  a  stipulation  or  agreement  to  refer.  No 
application  to  the  court  is  necessary  for  such  order,  and  the  mere 
fact  that  a  justice  of  the  supreme  court  did  direct  its  entry  was  en- 
tirely immaterial.  The  order  did  not,  either  actually  or  in  effect,  dis- 
tribute the  assets  of  the  corporation.  It  simply  provided,  as  a  pre- 
liminary to  such  distribution,  a  tribunal  which  was  to  determine  as 
to  the  validity  of  the  demand;  and,  that  having  been  determined,  ap- 
plication to  the  court  was  necessary  for  the  proper  order  to  be  en- 
tered upon  such  report. 

It  might  well  be,  under  this  statute,  that  before  a  final  order  or 
judgment  should  be  entered  against  the  receiver,  which  would  afft^ct 
the  distribution  of  the  property  in  the  hands  of  the  receiver,  notice 
should  be  given  to  the  attorney  general.  It  is  not  necessary  to  de- 
termine this  point,  because  notice  of  such  final  judgment  and  a  copy 
of  such  judgment  or  order  were  served  upon  the  attorney  general, 
who  interposed  no  objection  to  it;  and  any  irregularity  in  the  grant- 
ing of  the  order  of  reference  was  thereby  waived.  We  also  think 
that  this  moving  party  waived  whatever  right  he  had(tp^-(jlfl^f ^  to 
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the  confirmation  of  the  report,  or  to  make  a  motion  to  set  it  aside 
on  this  ground,  by  proceeding  before  a  referee,  and  submitting  him- 
self to  his  jurisdiction,  without  objection  until  the  case  had  been 
fully  decided.  He  should  have  objected  to  proceeding  before  the 
referee,  or  made  a  motion  to  set  aside  the  order  of  reference  before 
proceeding  before  the  referee.  He  could  not  go  on  before  the  ref- 
eree, take  his  chances  of  obtaining  a  favorable  result,  and  then,  when 
defeated,  claim  that  the  proceeding  was  void  because  of  a  failure  to 
give  notice  to  the  attorney  general,  when  the  failure  to  give  such  no- 
tice had  no  effect  upon  the  interests  of  the  moving  party.  The 
right  of  the  attorney  general  to  insist  upon  such  an  objection  is  not 
presented.  WTiatever  right  he  had  was  waived  by  his  failing  to  ob- 
ject to  the  entry  of  the  final  order.  • 

The  other  question  presented  on  the  motion  can  be  more  properly 
considered  on  the  appeal  from  the  judgment  or  order  entered  confirm- 
ing the  report  of  the  referee  and  the  order  directing  the  payment  of 
the  amount  reported  due  by  the  referee.  The  appeal  from  this  judg- 
ment and  order  brings  up  for  review  the  question  as  to  whether  or 
not  the  respondent  had  a  valid  demand  against  the  corporation  of 
which  the  appellant  is  the  receiver.  It  is  conceded  that,  if  this  note 
of  May  2,  1803,  for  f 21,000,  was  a  valid  obligation  in  the  hands  of 
Beecher,  Schenck  &  Co.,  its  transfer  by  the  payees  to  the  Southern 
National  Bank  cannot  be  questioned  by  the  receiver.  It  appeared 
before  the  referee,  and  was  conceded  by  the  appellant  on  this  appeal, 
that  on  May  2, 1893,  the  American  Steam  Boiler  Insurance  Company 
was  indebted  to  the  Chatham  National  Bank  in  a  sum  exceeding  |21,- 
000.  On  May  2,  1893,  W.  E.  Midgley,  who  was  the  vice  president 
of  the  American  Steam  Boiler  Insurance  Company,  received  a  check 
of  Beecher,  Schenck  &  Co.,  drawn  to  his  individual  order,  for  {21,000, 
and  on  the  same  day  deposited  that  check  in  the  Chatham  National 
Bank  to  the  account  of  the  American  Steam  Boiler  Company,  where 
such  corporation  had  an  account.  That  deposit  was  credited  upon 
the  pass  book  of  the  American  Steam  Boiler  Insurance  Company 
with  the  bank,  and  this  amount  was  entered  upon  the  books  of  that 
corporation  as  a  demand  loan  to  it  by  Beecher,  Schenck  &  Co.  Sub- 
sequently, but  when  does  not  appear,  the  American  Steam  Boiler 
Company  made  its  promissory  note,  dated  May  2,  1893,  by  which  it 
promised  to  pay,  on  demand,  to  Beecher,  Schenck  &  Co.  or  order, 
121,000,  reciting  that  there  had  been  deposited  as  collateral  security 
for  the  payment  of  that  note  certain  securities  therein  named.  This 
note  was  signed  by  the  president  and  assistant  secretary  of  the  Amer- 
ican Steam  Boiler  Company,  and  it  is  for  the  balance  due  upon  such 
note  that  this  demand  was  made.  We  think  that  the  referee  was 
clearly  right  in  holding  that  this  constituted  a  valid  demand  against 
the  corporation,  and  that  the  corporation  was  liable  to  the  holder  of 
this  note  for  the  balance  due.  It  is,  as  before  stated,  undisputed, 
that  the  vice  president  of  the  corporation  received  to  his  order  a 
check  for  |21,000,  that  he  deposited  that  check  in  the  bank  to  the 
credit  of  the  corporation,  and  that  subsequently  a  demand  note  for 
the  amount  that  he  had  received  was  given  by  the  officers  of  the  cor- 
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poration.  The  money  thus  went  into  the  hands  of  the  corporation, 
was  used  by  the  corporation  for  its  own  purposes,  and  thus  was 
constituted  a  valid  obligation  of  the  corporation ;  and  the  execution 
of  the  demand  note  was  a  simple  recognition  by  the  corporation  of 
its  obligation  to  repay  the  amount  that  it  received.  The  disposition 
made  of  this  money  by  the  officers  of  the  corporation  was  entirely 
immaterial.  It  received  the  money,  and  subsequently  gave  its  ob- 
ligation to  repay  it;  and  neither  the  corporation  making  the  loan, 
nor  the  bank  to  whom  the  obligation  to  repay  the  loan  was  trans- 
ferred, is  responsible  for  the  application  made  by  the  corporation  of 
the  money  that  it  had  received  as  the  consideration  for  the  note. 
The  evidence  is  conclusive  that  this  note  was  executed  prior  to  the 
appointment  of  the  receiver  of  the  American  Steam  Boiler  Company; 
and  the  entry  on  tlie  books  of  Beecher,  Schenck  &  Co.  as  to  this  loan 
of  $21,000  is  not  sufficient  to  overcome  the  presumptioh  that  attaches 
to  the  receipt  by  the  American  Steam  Boiler  Company  of  the  money, 
and  its  giving  this  obligation  to  repay  the  same. 

We  deem  it  entirely  unnecessary  to  consider  the  relations  between 
the  Chatham  National  Bank  and  the  American  Steam  Boiler  Insur- 
ance Company  prior  to  May  2,  1893,  when  this  check  was  given.  It 
is  clear  that  at  that  time  a  debt  was  owing  by  the  American  Steam 
Boiler  Company  to  the  Chatham  National  Bank  of  upward  of  |21,- 
000.  As  between  the  corporation  and  the  bank,  there  is  nothing  to 
show  but  that  that  was  a  valid  and  subsisting  claim  against  the  cor- 
poration in  favor  of  the  bank.  We  assume  that  it  also  appears  that 
this  check  of  Beecher,  Schenck  &  Co.  for  |21,000  was  paid  to  the 
bank  on  account  of  that  indebtedness.  And  we  think  it  clear  that 
that  created  a  valid  obligation  on  the  part  of  the  steam  boiler  com- 
pany to  Beecher,  Schenck  &  Co.  to  repay  that  sum  of  money.  There 
is  not  the  slightest  evidence  to  substantiate  a  claim  that  this  money 
was  received  in  any  other  form  than  as  a  loan  by  Beecher,  Schenck 
&  Co.  to  the  steam  boiler  company,  unless  it  may  be  said. that  some 
inference  may  be  drawn  from  the  entries  in  the  books  of  Beecher, 
Schenck  &  Co.;  but  these  are  entirely  insufficient  to  overcome  the 
case  made  out  by  the  claimant  showing  a  payment  to  the  steam 
boiler  company  of  |21,000,  and  its  appropriation  of  that  sum,  fol- 
lowed by  a  note  signed  by  the  officers  of  the  company,  by  which  it 
agrees  to  repay  the  sum  that  it  had  received. 

It  is  unnecessary  to  discuss  the  question  as  to  the  power  of  the 
president  and  secretary  to  execute  a  note  of  the  corporation.  The 
corporation  was  an  insurance  company.  It  had  power  to  borrow 
money,  and  there  is  nothing  in  its  by-laws  to  restrain  its  officers, 
when  it  borrowed  money,  from  giving  the  usual  obligations  acknowl- 
edging the  liability  to  repay  the  money  borrowed;  and  we  think, 
without  further  discussing  the  subject,  that,  as  to  third  parties,  a 
note  given  under  such  circumstances  was  a  valid  and  subsisting  ob- 
ligation of  the  corporation,  and  that  the  referee  properly  so  held. 

The  order  and  judgment  should  be  affirmed,  with  costs.  All  con- 
cur. 
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PINCKNEY  V.  DARLING,  Sheriff. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    April  10,  1896.) 

1.  Replbvin— When  Lies. 

A  seller,  having  merely  the  right  to  rescind  for  fraud,  cannot,  where  the 
propelty  is  seized  under  an  execution  against  the  purchaser,  before  any 
steps  by  the  seller  towards  rescission,  maintain  replevin  against  the  sheriff. 

2.  Tkover—Con version. 

The  seller  of  goods,  after  seizure  thereof  under  execution  against  the  pur- 
chaser in  favor  of  a  third  party,  demanded  the  property  of  the  buyer,  and 
stated  his  resolution  to  rescind  the  sale  for  fraud,  and  offered  to  retura  the 
note  received  in  payment.  Held,  that  the  seller  was  then  in  position  to  sue 
the  sheriff,  who  seized  the  property  under  the  execution,  for  conversion, 
and  that  his  subsequently  acquiring  possession  of  the  property  would  not 
necessarily  defeat  his  right  of  action,  though  it  would  go  In  mitigation  of 
damages. 
8.  Sale— Rescission— Fraud— Insolvency. 

The  mere  insolvency  of  a  buyer,  and  his  failure  to  disclose  it,  there  being 
no  intention  not  to  pay,  do  not  authorize  rescission  for  fraud. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Charles  C.  Pinckney  against  Albert  M.  Dai'ling,  sheriff 
of  Suffolk  county.  From  a  judgment  for  defendant  entered  Febru- 
ary 1, 1895,  and  an  order  denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

J.  M.  Bowers,  for  appellant. 
T.  Cleveland,  for  respondent. 

PATTERSON,  J.  This  appeal  is  from  a  judgment  in  favor  of  the 
defendant,  entered  by  direction  of  the  court  after  a  trial  of  the  issues, 
and  from  an  order  denying  plaintiff's  motion  for  a  new  trial.  The 
pleadings  present  a  somewhat  unusual  situation  as  regards  the  at- 
tempt at  enforcement  of  a  claim  of  the  character  sued  ujwn  here. 
The  facts  as  they  api>ear  are  substantially  the  following:  The  de- 
fendant, the  sheriff  of  Suffolk  county,  on  February  18,  1892,  levied 
upon  certain  personal  property  in  the  possession  of  the  Orient  Man- 
ufacturing Company  at  its  works,  in  Suffolk  county,  under  an  execu- 
tion against  that  company  issued  upon  a  judgment  obtained  by  the 
firm  of  Crenshaw  &  Wisner,  merchants  in  the  city  of  New  York,  and 
also  described  as  having  been  the  agents  of  the  Oriental  Manufac- 
turing Cjmpany.  On  or  about  the  2d  of  March,  1892,  the  plaintiff, 
claiming  the  same  property,  began  this  action,  which  was  then  in 
form  an  action  in  replevin,  and  caused  a  writ  to  be  issued  to  the 
coroner  of  Suffolk  county,  who  on  the  same  day  took  the  property 
from  the  possession  of  the  sheriff,  and  held  it  for  the  plaintiff,  and 
that  property  was  not  rebonded,  and  never  was  in  any  form  returned 
to  the  custody  of  the  sheriff.  For  two  years  the  action  proceeded 
upon  the  distinct  basis  of  its  being  in  replevin.  In  April,  1894,  an 
application  was  made  by  the  plaintiff  to  this  court  for  leave  to  amend 
the  complaint,  and  to  set  up  another  cause  of  action,  which  leave 
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was  accorded ;  and  thereupon  the  plaintiff  inserted  in  the  complaint 
a  second  count,  charging  the  sheriff  with  the  unlawful  conversion 
of  the  merchandise,  and  asking  a  judgment  for  damages  occasioned 
by  such  conversion.  Upon  this  state  of  the  pleadings,  the  cause 
came  to  trial,  and  the  effort  on  the  part  of  the  plaintiff  was  to  estab- 
lish his  own  title  to  and  right  of  possession  of  the  goods  at  the  time 
this  action  was  instituted;  or,  failing  in  that,  to  establish  his  right 
to  recover  damages  for  the  conversion  of  the  goods,  upon  the  ground 
that  their  retention  by  the  sheriff  after  demand  was  unlawful,  and 
authorized  a  recovery  as  in  an  action  of  trover.  The  facts  appear- 
ing in  evidence  upon  which  these  respective  claims  of  the  plaintiff 
are  based  must  be  stated  in  detail. 

Mr.  Pinckney,  the  plaintiff,  was  the  proprietor  of  certain  phosphate 
beds  in  South  Carolina,  the  product  of  which  beds  was  sold  in  the 
market.  The  Orient  Manufacturing  Company  was  a  customer  of  Mr. 
Pinckney.  All  of  the  transactions  of  the  Orient  Manufacturing  Com- 
pany with  Mr.  Pinckney  were  had  through  a  broker  in  Baltimore, 
who  represented  the  plaintiff;  and  for  several  years  the  Orient  Com- 
pany and  its  predecessor  in  business  had  purchased  phosphate  from 
Mr.  Pinckney  through  the  Baltimore  broker.  All  of  their  dealings 
were  carried  on  by  correspondence  between  the  broker  and  Crenshaw 
&  Wisner,  officers  or  agents  of  the  Orient  Company. 

On  the  14th  of  December,  1891,  Mr.  Pinckney's  broker  in  Balti 
more  made  an  offer  in  writing  to  the  Orient  Company  of  a  certaic 
quantity  of  phosphate,  in  a  letter  which  is  as  follows: 

"December  14,  1891. 
"Messrs.  Orient  Manufacturing  Company. 

"Mr.  C.  C.  Pinckney,  Jr. 
"A  cargo  of  about  six  hundred  tons  sand-rock  phosphate  from  Magnolis 
Mines,  South  Carolina,  hot  air  dried.  All  moisture  over  two  per  cent,  to  be  al 
lowed  for  @  $6.00  per  ton,  2,240  lbs.,  delivered  to  buyer's  schooner  at  seller's 
wharf,  Ashley  river.  South  Carolina.  Actual  sworn  weights.  Prompt  ship 
ment.  Payable,  cash  or  by  four  months*  note,  to  buyer's  order,  from  date  bil 
lading,  adding  interest  at  six  %  P.  (^  buyer's  option." 

On  the  15th  of  December,  1891,  the  contract^proposed  in  the  let 
ter  above  quoted  was  accepted  by  the  Orient  Manufacturing  Com 
pany  through  John  H.  Wisner,  its  treasurer,  by  a  letter  dated  on  th* 
last-mentioned  day,  in  which  it  is  stated,  among  other  things: 

"Contract  for  sale  of  Magnolia  rock  herewith  accepted.  The  clause  abou 
sworn  weights  we  presume  to  be  intended  for  output  weights  heretofore,  bu 
it  is  not  clear.  We  shall  be  glad  if  you  will  amend  the  contract  to  cover  thl! 
point,"  And,  "We  have  a  wire  from  our  Mr.  Armstrong  advising  the  cbartei 
of  a  vessel  now  in  Wilmington,  North  Carolina,  and  to  proceed  at  once  to  load 
ing  point  on  the  same  date." 

The  plaintiff's  agent  at  Baltimore  wrote  to  Mr.  Wisner,  the  treas 
urer,  acknowledging  the  receipt  of  his  letter,  and  said: 

"Glad  your  man  got  vessel  so  promptly.  Give  us  her  name,  please,  and  size 
The  clause  about  sworn  weights  refeired  to  in  contract  means  just  as  we  hav( 
delivered  heretofore." 

On  the  17th  of  December,  Mr.  Wisner,  the  treasurer  of  the  Orieni 
Company,  wrote  to  the  agent  of  the  plaintiff  at  Baltimore  a  lettei 
containing,  among  other  things,  the  following: 
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"The  vessel  we  have  chartered  to  load  In  Charleston  is  the  *Emma  Knowl- 
ton,*  and  we  hand  herewith  copies  of  charter  party.  Will  you  kindly  pass 
same  on  to  Mr.  C.  C.  Plnckney,  Jr.,  for  inspection?" 

On  the  18th  of  December,  the  plaintiff's  agent  in  Baltimore  wrote 
to  the  Orient  Manufacturing  Company  as  follows: 

"Note  you  have  taken  the  schooner  *Emma  Knowlton'  to  load  the  cargo  of 
Magnolia  rock,  and  have  handed  the  charter  party  to  Mr.  Plnckney.  Inclosed, 
we  beg  to  hand  you  note  for  this  cargo  [referring  to  the  broker's  note].** 

On  the  30th  of  December,  1891,  the  agent  of  the  plaintiff  at  Balti- 
more wrote  to  Mr.  Wisner,  the  treasurer  of  the  Orient  Company,  in- 
closing the  bill  of  lading  for  the  cargo  per  schooner  Knowlton;  and 
on  the  same  day  the  receipt  of  that  bill  of  lading  was  acknowledged 
by  the  Orient  Manufacturing  Company.  On  the  20th  of  January,  the 
Orient  Company  sent  to  the  broker  of  Mr.  Plnckney  at  Baltimore  the 
weigher^s  returns  of  the  cargo  of  the  Emma  Knowlton,  the  receipt 
of  which  was  acknowledged  on  January  21,  1892.  And  on  the  27th 
of  the  same  month  the  agents  wrote  to  the  Orient  Company  that 
those  weights  were  approved  by  Mr.  Plnckney,  and  asked  for  a 
prompt  settlement.  On  the  30th  of  January,  1892,  a  note  at  four 
months  of  the  Orient  Manufacturing  Company  for  |3,184.86,  dated 
back  to  December  4,  1891,  was  forwarded  in  settlement. 

This  correspondence  contains  the  whole  history  of  the  transaction 
concerning  the  purchase  and  sale  of  the  cargo  of  phosphate  rock,  the 
subject  of  this  action.  It  will  be  observed  that  there  was  not  one 
word  of  communication  between  the  parties  other  than  what  is  con- 
tained in  this  correspondence.  It  appeared  in  evidence  at  the  trial 
that  the  Orient  Manufacturing  Company,  at  the  time  the  transaction 
was  entered  into,  was,  as  matter  of  fact,  in  some  financial  embar- 
rassment; and  the  effort  was  made  by  the  plaintiff  to  show  that  the 
concern  was  actually,  and  to  the  knowledge  of  those  engaged  in  its 
management,  insolvent,  and  a  claim  is  based  upon  that  state  of  facts 
which  will  presently  be  further  considered. 

Upon  the  proofs  as  they  appear  from  the  correspondence  above 
quoted,  it  is  claimed  by  the  plaintiff  that  he  was  entitled  to  repossess 
himself  of  the  goods  in  an  action  of  replevin,  for  the  reason  that  the 
title  thereto  never  passed  out  of  him,  and  that  the  facts  proven  indi- 
cate that  there  was  no  intention  that  the  title  should  be  divested  from 
him  until  after  the  goods  were  weighed,  the  returns  accepted,  and 
the  merchandise  paid  for,  either  in  cash  or  by  a  good  note  of  a  solvent 
maker.  We  do  not  see  how  it  is  possible  to  infer  from  the  corre- 
spondence as  it  is  spread  out  before  us  that  the  contract  entered  into 
between  the  plaintiff  and  the  Orient  Manufacturing  Company  was 
not  fully  performed,  or.  how  the  transaction  remained  incomplete  in 
any  sense.  It  is  not  to  be  disputed  that  where,  by  an  agreement  be- 
tween buyer  and  seller,  the  seller  is  to  do  anything  to  put  the  goods 
in  that  state  or  condition  in  which  the  purchaser  would  be  bound  to 
accept  them,  or  that  where  anything  remains  to  be  done  to  ascertaia 
quantity  or  quality  before  the  duty  to  deliver  attaches,  or  where  the 
buyer  is  bound  to  any  condition  precedent,  the  title  will  not  pass. 
But  this  case  falls  within  neither  of  these  conditions.  The  clear  in- 
tention of  the  parties  as  expressed  in  the  contract  is  that  the  goods 
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and  all  right  to  them  should  pass  to  the  purchaser  on  delivery.  They 
were  to  he  delivered  on  board  the  Orient  Manufacturing  Company's 
own  chartered  vessel.  Tliat  company  not  only  accepted  that  deliv- 
ery from  the  plaintiff  at  the  port  of  shipment  in  South  Carolina  nam- 
ed in  the  contract,  but  the  plaintiff's  agent  subsequently  sent  to  it 
the  bill  of  lading,  and  thus  the  consignee  got  the  muniment  of  title 
in  addition  to  the  actual  possession;  and  so  complete  dominion  was 
acquired  over  the  goods  by  paper  title  voluntarily  given  and  actual 
possession.  The  weighing  of  the  goods  was  clearly  a  matter  of  de- 
tail subsequent  to  the  passing  of  title  and  possession,  and  merely  to 
determine  the  exact  quantity  that  should  be  paid  for  at  the  fixed 
price  of  the  contract,  on  sworn  returns.  Such  returns  were  made, 
and,  furthermore,  were  accepted  by  Mr.  Pinckney;  and  by  that  ac- 
ceptance every  term  of  the  contract  was  complied  with,  except  pay- 
ment after  delivery.  The  gi\ing  of  a  note  was  in  performance  of  the 
contract,  and  was  intended  to  be,  and  was  received  as,  payment  for 
the  cargo.  The  case,  therefore,  is  one  in  which  an  action  for  re- 
plevin will  not  lie,  because,  if  anything  adverse  to  the  Orient  Com- 
pany is  to  be  deduced  from  any  feature  of  the  transaction,  it  is  not 
the  want  of  title  to  the  goods  levied  on  by  the  sheriff,  which  were 
those  ex  Emma  Knowlton,  but  only  an  inference  of  fraud  on  the  part 
of  the  officers  of  that  company  whereby  Mr.  Pinckney  was  Induced  to 
part  with  the  title  to  and  possession  of  his  goods;  and  whether  that 
inference  may  be  drawn  will  be  the  subject  of  further  inquiry.  We 
have,  then,  here  presented,  substantially  the  same  state  of  facts  as 
that  which  arose  in  the  case  of  Wise  v.  Grant,  140  N.  Y.  593,  35  N. 
E.  1078.  The  title  and  possession  of  the  plaintiff,  even  if  parted  with 
by  fraud  of  the  Orient  Company,  passed  to  the  purchaser,  notwith- 
standing the  fraud,  subject  to  the  right  of  the  seller  to  rescind  for 
the  fi?aud;  and  meantime,  and  until  that  right  of  rescission  was  ex- 
ercised, the  title  and  possession  remained  in  the  purchaser;  and 
w^hen  the  property  was  seized  by  virtue  of  an  execution  against  the 
purchaser,  and  before  any  step  towards  rescission  was  taken  by 
the  seller,  the  action  of  replevin  could  not  be  maintained  against  the 
sheriff.  It  was  in  accordance  with  this  view,  and  in  consequence  of 
the  decision  of  the  court  of  appeals  in  Wise  v.  Grant,  that,  two  years 
after  this  action  was  commenced,  the  plaintiff  undertook  to  recon- 
struct it,  by  adding  the  second  cause  of  action,  namely,  that  in  con- 
version against  the  sheriff. 

It  is  shown  in  the  proofs  that  although  the  property  was  taken 
on  a  replevin  writ,  and  thus  actually  passed  out  of  the  possession  of 
the  sheriff,  nevertheless,  on  ^Xfarch*^  1,  1892,  and  before  the  sheriff 
gave  up  the  property  to  the  coroner,  the  plaintiff,  through  his  attor- 
neys and  in  writing,  demanded  "the  immediate  return  of  his  property 
now  in  your  hands,  under  an  execution  upon  the  judgment  of  Cren- 
shaw and  Wisner  against  the  Orient  Manufacturing  Company,  con- 
sisting of  five  hundred  and  twenty-six  [and  a  fraction]  tons  Magnolia 
phosphate  rock  now  in  the  Orient  Manufacturing  Company's  w^orks. 
Said  rock  was  obtained  by  the  fraud  of  said  company  from  Mr.  Pinck- 
ney, and  he  claims  the  same,  and  has  rescinded  the  sale  and  deliv- 
ery of  said  rock  to  said  company."    At  about  the  same  datei  the 
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plaintiff,  through  his  attorneys,  demanded  the  merchandise  from  the 
Orient  Manufacturing  Company,  and  stated  his  resolution  to  rescind 
the  sale  and  delivery  thereof,  as  having  been  induced  by  fraud  of  the 
ofHcers  of  the  Orient  Company ;  and  he  offered  to  return  at  the  prop- 
er time  the  note  which  was  receif ed  in  settlement.  By  giving  this 
notice  and  the  expression  of  his  election  to  rescind  the  contract,  the 
plaintiff  put  himself  in  a  position,  technically,  to  maintain  an  action 
for  conversion.  His  subsequently  acquiring  possession  of  the  goods, 
by  process  of  replevin  or  otherwise,  would  not  necessarily  defeat  his 
right  to  maintain  trover,  although,  of  course,  it  would  go  in  mitiga- 
tion of  damages;  for,  the  goods  being  restored  to  him  on  the  writ  of 
replevin,  the  damages  in  converaion  would  be  merely  such  as  were 
suffered  by  reason  of  the  interference  with  possession,  and  the  dep- 
rivation of  his  right  of  dominion  over  his  own  propert3\  15ut,  so  far 
as  his  right  to  the  maintenance  of  the  action  is  concerned,  there  is 
no  doubt  that  the  exercise  of  authority  over  personal  property,  to  the 
exclusion  or  in  defiance  of  the  real  owner's  right, is  a  conversion;  and 
where  a  levy  is  made,  even  although  the  property  is  not  removed 
from  the  actual  possession  of  the  owner,  or  where  the  property  is 
restored  to  his  possession,  the  action  of  trover  will  lie.  Reynolds  v. 
ISchuler,  5  Cow.  323.  And  so  it  has  been  held  that,  to  support  trover, 
it  is  not  necessary  even  to  show  a  manual  taking  of  possession,  but 
that  the  exercise  of  dominion  over  the  property,  to  the  exclusion  of 
the  real  owner,  and  without  any  attempt  on  the  part  of  the  defend- 
ant to  apply  the  property  to  his  own  use,  constitutes  a  conversion. 
Bristol  V.  Burt,  7  Johns.  254.  Thus,  finding  in  this  case  that  the 
plaintiff  has  put  himself  in  a  position,  by  notice  and  demand,  while 
the  sheriff  held  the  goods,  to  institute,  technically,  the  action,  it  be- 
eomes  necessary  to  inquire  whether  there  was  any  proof  made  or 
offered  at  the  trial  sufficient  to  go  to  the  jury,  and  upon  which  they 
might  have  found  that  the  plaintiff  was  entitled  to  rescind  the  con- 
tract for  fraud.  This  becomes  of  paramount  importance  in  this  case, 
notwithstanding  the  fact  that  the  damages  by  reason  of  the  return 
ef  the  property  might  be  insignificant;  for,  upon  the  disposition  of 
the  case  made  by  the  learned  judge  at  circuit,  the  necessary  result 
was  the  entry  of  a  judgment  in  favor  of  the  defendant,  the  sheriff, 
for  the  value  of  the  merchandise,  and  that  judgment  is  now  ontstand-. 
ing  against  the  plaintiff. 

The  plaintiff  urges  that  his  right  to  rescind  the  contract  arises 
from  fraud  or  fraudulent  practices  on  the  part  of  the  officers  of  the 
corporation  respecting  the  transaction  in  and  by  which  he  was  in- 
duced to  part  with  his  goods  to  the  Orient  Company.  We  have  al- 
ready seen  that  of  actual  representations  concerning  the  condition 
of  the  company  or  its  solvency,  or  the  amount  of  its  property,  or  of 
its  business,  there  were  none.  The  plaintiff  has  endeavored  to  es- 
tablish by  circumstances,  from  the  books  of  the  company,  and  other 
evidence  of  its  condition,  and  of  the  value  of  its  assets  and  credits, 
that  it  was  actually  and  hopelessly  insolvent  at  the  time  the  trans- 
action was  entered  into  for  the  purchase  and  sale  of  the  merchan- 
dise under  the  paiticular  contract  involved  in  this  action.  The  ele- 
ments of  fraud  that  would  give  rise  to  a  right  to  rescind 
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tract  are  so  well  understood  that  it  is  scarcely  necessary  to  cite  au- 
thorities. It  is  not  fraudulent  per  se  for  a  person  in  embarrassed 
circumstances  to  buy  goods,  withholding  the  information  from  the 
seller  of  the  actual  condition  of  his  business  affairs.  It  seems  to  be 
a  cardinal  factor  in  cases  of  this  character  that  there  must  exist  an 
intent  on  the  part  of  the  purchaser  to  cheat  the  seller,  or,  as  said 
in  Nichols  v.  Pinner,  18  N.  Y.  295,  there  must  exist,  at  least,  an  in- 
tention to  do  an  act  the  necessary  result  of  which  will  be  to  cheat 
and  defraud  another.  And  as  said  in  the  case  of  the  Phoenix  Iron 
Co.  V.  The  Hopatcong  and  The  Musconetcong,  etc.,  127  N.  Y.  206,  27 
N.  E.  841,  the  fact  of  insolvency  and  the  failure  of  a  debtor  to  dis- 
close the  condition  of  his  business,  unless  there  is  an  intent  not  to 
pay  for  what  was  purchased,  do  not  constitute  such  fraud  as  would 
entitle  a  creditor  to  rescind  a  contract.  And  so,  also,  in  the  case 
of  Hotchkin  v.  Bank,  127  N.  Y.  329,  27  N.  E.  1050,  it  is  said  in  the 
opinion  of  the  court  that  the  law  is  well  settled  in  this  state  that 
the  mere  omission  of  a  purchaser  of  goods  on  credit  to  disclose  his 
insolvency  to  the  vendor,  in  the  absence  of  any  attempt  to  defraud, 
will  not  avoid  the  sale,  although  the  fact  if  known  to  the  seller 
would  have  affected  the  credit  of  the  purchaser.  And  in  Morris  v. 
Talcott,  96  N.  Y.  100,  it  is  said: 

"It  is  weH  settled  in  this  state  that  an  intent  to  defraud  cannot  be  imputed  to 
a  party  who  contracts  a  debt  kuowinK  that  he  is  insolvent,  merely  from  the 
fact  of  his  insolvency,  and  his  omission,  upon  a  purchase  of  property  upon 
credit,  to  disclose  such  condition  to  his  vendor.  A  condition  of  known  in- 
solvency on  the  part  of  an  intending  purchaser  of  property,  accompanied  with 
an  intention  of  acquiring  the  property  of  his  vendor  without  paying  for  It, 
constitutes  such  a  fraud  as  wiU  make  the  vendee  liable  to  arrest  in  an  action 
for  the  debt.  But  the  intention  not  to  pay  can  no  more  be  inferred  from  the 
mere  fact  of  insolvency  than  the  fact  of  insolvency  can  be  inferred  from  the 
existence  of  an  intention  not  to  pay.  In  either  case  it  is  essential  that  the 
necessaiT  facts  be  made  out  by  competent  evidence." 

Therefore,  all  the  evidence  that  appeared  in  this  case,  and  all  the 
inference  that  may  be  deduced  from  that  evidence  with  reference  to 
the  actual  financial  condition  of  the  Orient  Company,  would  be  futile 
as  constituting  a  right  to  rescind,  unless  it  can  be  fairly  deduced 
from  all  the  circumstances  of  the  case  as  they  appear,  or  as  it  may 
be  reasonably  inferred  they  might  have  been  made  to  appear  by  evi- 
dence offered  and  rejected  at  the  trial,  that  the  intent  existed  on 
the  part  of  the  agents  of  the  Orient  Manufacturing  Company  to  get 
these  particular  goods  from  Mr.  Pinckney,  and  not  to  pay  for  them. 
We  think  from  an  examination  of  the  proofs  that  no  such  inference 
can  be  drawn.  There  can  be  no  doubt  that  this  Orient  Company 
was  conducting  a  going  business,  and  conducting  it  in  a  legitimate 
manner.  Messrs.  Crenshaw  &  Winner  were  the  agents  of  that  com- 
pany, and  had  made  large  advances  to  it,  to  enable  it  to  carry  on  its 
business.  These  advances  were  honest  loans  of  money  and  credit. 
The  merchandise  was  bought  of  the  plaintiff  in  the  same  way  as  all 
other  merchandise  which  had  been  sold  by  Mr.  Pinckney  many  times 
before,  through  his  agent  in  Baltimore,  to  the  Orient  Company.  No 
representation  was  made  of  any  khid  with  respect  to  the  business. 
There  can  be  no  doubt  that  Crenshaw  &  Wisner  advanced  their  men* 
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ej8  to  keep  the  company  on  its  feet,  and  it  is  shown  by  their  own  let- 
ter written  to  the  other  creditors  of  the  company  after  its  failure 
that  the  judgment  which  they  entered,  and  under  the  execution  on 
which  the  sheriff  levied  on  the  goods  in  question,  although  they  were 
honest  creditors  to  the  full  amount  of  that  judgment,  was  one  which 
they  had  obtained,  "not  for  the  security  of  themselves,  but  one  that 
would  be  used  or  might  be  used  for  the  benefit  of  all  creditors  alike,'' 
including  the  plaintiff.  In  view  of  this  letter,  it  is  idle  to  contend 
that  Oenshaw  &  Wisner  entered  into  the  contract  with  Mr.  Pinckney 
for  this  cargo  of  merchandise  simply  for  the  purpose  of  obtaining 
his  property  by  fraud  to  increase  the  corporate  assets,  or  to  feed  the 
fund  to  pay  their  claim  for  advances.  Had  they  any  such  intention, 
they  never  would  have  advised  the  creditors,  immediately  their  judg- 
meat  was  recovered,  that  that  judgment  was  to  be  used  as  a  basis^ 
for  an  arrangement  for  the  benefit  of  all  the  creditors.  On  the  18th 
of  February,  in  a  circular  letter  sent  to  every  creditor,  they  said  they 
did  not  intend  to  make  use  of  this  judgment  to  secure  preference  for 
themselves,  and  proposing  that  all  unsecured  creditors,  including 
themselves,  should  be  treated  alike.  It  appears  sufficiently  in  this 
case  that  negotiations  were  pending  with  the  foreign  stockholders  of 
the  Orient  Company  to  induce  them  to  put  money  into  that  corpora- 
tion to  aid  it  in  its  business;  and  it  was  only  upon  receiving  infor- 
mation that  those  stockholders  would  not  come  to  the  assistance  of 
the  company  that  Crenshaw  &  Wisner,  the  agents  and  managers, 
deemed  it  wise  and  for  the  interest  of  all  to  discontinue  business,  and 
to  preserve  the  assets  for  the  benefit  of  all  the  creditors.  That  their 
action,  which  was  begun  in  February,  1892,  was  not  contemplated  in 
December,  1891,  seems  to  be  an  inevitable  conclusion,  and  we  are  not 
able  to  find  anywhere  in  the  case  any  proof  that  these  goods  were 
procured  from  Mr.  Pinckney  by  fraud  with  an  intent  not  to  pay  for 
them,  or  in  such  a  way  as  would  entitle  him  to  rescind  the  contract. 
We  have  examined  the  exceptions  taken  during  the  progress  of 
the  trial;  but,  in  the  view  that  we  take  of  the  main  questions  of  law 
and  fact  involved,  it  is  unnecessary  to  consider  them,  as  we  think  the 
plaintiff  cannot  recover  in  any  aspect  in  which  the  case  was  pre- 
sented, and  that  the  judgment  should  therefore  be  affirmed,  with 
costs. 

BARRETT,    RUMSEY,    and   WILLIAMS,    JJ.,    concur.     VAN 
BRUNT,  P.  J.,  concurs  in  result 


(3  App.  Dlv.  235.) 

VALENTINE  v.   SCHRBIBER,i 

(Supreme  Court,  Appellate  DlTlslon,  Second  Department.    April  7,  1896.) 

1.  Easements— Ckbation— Agreement  to  Opbk  Streets. 

Where  plaintiff  and  his  grantor  agreed,  in  writing,  to  open  certain  streets 
and  highways  through  their  property,  and  provided  that  each  party  should 
have  free  access  to  and  use  of  such  streets  and  roads  for  himself  and  his 
grantees,  without  waiting  for  the  acceptance  of  the  stime  by  the  town  as 
public  highways,  the  fact  that  there  was  no  repular  dedication  and  ac- 
ceptance dees  not  affect  plaintiff's  Hglit  cf  wiiy  in  such  loada 

1  Motion  for  reargument  denied.    See  '^S  N.  Y.  Supp,  lloO.DjgjtJzed  byCjOOQlC 
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2.  Same— CoNbTKUCTiOK  op  Grant. 

An  agreement  between  plaintiff  and  his  grantor  that  they  should  lay  on 
certain  roads  along  and  across  their  adjoining  premises,  and  that  eael 
party  thereto  should  have  free  and  unrestricted  right  of  access  to  the  sai^ 
roads,  is  equiyalent  to  an  express  grant  of  right  of  way  to  plaintiff. 

8.  Same—Grant  by  Executors. 

Executors  and  trustees  under  a  will  with  power  to  sdl,  may.  In  carrylni 
out  the  provisions  of  the  trust,  convey  an  easement  in  favor  of  lands  aJ 
ready  sold,  when  such  conveyance  appears  distinctly  advantageous  to  th« 
estate. 

4.  Same— Effect  of  Grant. 

Under  an  agreement  between  plaintiff  and  his  grantor  that  they  will  la: 
out  certain  streets  and  highways,  and  that  each  party  and  his  grantees  ar« 
to  have  free  access  to  and  use  of  such  streets  or  roads  for  access  to  an< 
egress  from  their  own  lands,  the  right  of  way  thus  granted  is  not  an  ease 
ment  personal  to  plaintiff,  but  is  appurtenant  to  the  lands  he  then  owned 
and,  on  purchasing  other  lands  lying  near  the  roads,  he  has  right  o(  wa: 
over  them  to  such  tracts. 

5.  Same— CoNVKYANCE  of  Land  and  Appurtenances. 

A  conveyance  of  lands  and  appurtenances  carries  with  it  an  easemen 
created  under  an  agreement  between  plaintiff  and  his  grantor  to  open  cer 
tain  roads  and  that  the  parties  shall  have  free  access  to  and  use  thereof. 
^  Same— Abandonment— NoN USER. 

More  nonuser,  without  intention  to  abandon,  will  not  operate  as  ai 
abandonment  of  an  easement. 
7.  Trespass— Continuing  TuEePAss— Equitable  Ket.ibf. 

In  an  action  to  enjoin  defendants  from  trespassing  on  plaintiff's  land 
proof  that  the  trespasses  were  repeated  and  continuous  will  justify  th< 
court  in  granting  the  equitable  relief. 

Appeal  from  special  term,  Queens  county. 

Action  by  Benjamin  E.  ''^'alentine  against  Henry  Schreiber  to  re 
cover  damages  for  obstruction  of  plaintiffs  right  of  way,  and  to  en 
join  further  interference.  There  was  judgment  for  plaintiff,  and  de 
fendant  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART 
LETT,  and  HATCH,  J  J. 

Byron  Traver  and  Davies,  Stone  &  Auerbach,  for  appellant 
Benjamin  E.  Valentine,  in  pro.  per. 


CULLEN,  J.  One  Samuel  Wood,  at  the  *ime  of  his  decease,  waf 
seised  and  possessed  of  a  tract  of  land  at  Woodsburgh,  which  he  de 
vised  to  his  executors  and  trustees  upon  certain  trusts,  and  also  em 
powered  his  executors  to  sell  and  convey  the  same.  On  Novembei 
7,  1885,  the  executors  and  trustees  of  Samuel  Wood  conveyed  to  the 
plaintiff  a  tract  of  land  fronting  on  the  Woodsburgh  boulevard  anc 
Franklin  avenue.  This  conveyance  cut  off  from  access  to  the  boule 
vard  and  Franklin  avenue  a  tract  of  which  the  trustees  remainec 
the  owners,  lying  in  the  rear  of  the  tract  conveyed  to  the  plaintiff 
For  this  reason  the  deed  to  the  plaintiff  contained  a  provision  au 
thorizing  the  grantors  to  extend  another  street,  called  "Neptuii< 
Avenue,"  through  the  premises  conveyed,  upon  conveying  to  the  gran 
tee  an  equivalent  amount  of  equally  desirable  land.  The  rear  plot 
which  remained  in  the  ownership  and  possession  of  the  trustees,  ij 
called  the  "20-acre  lot."  In  July,  1886,  the  plaintiff  and  the  truateej 
of  Samuel  Wood  executed  the  following  agreement: 
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*Thls  agrreement,  made  by  and  between  Edward  T.  Schenck  and  Alfred  L, 
Simonson,  as  saryiylng  executors  of  and  trustees  under  the  will  of  Samuel 
Wood,  deceased,  parties  of  the  first  pait,  and  Benjamin  E.  Valentine,  party  of 
the  second  part: 

"Whereas,  said  parties  are  owners  of  real  estate  at  Woodsburgh,  in  the. town 
of  Hempstead,  L.  I.,  which  is  adapted  for  villa  sites,  but  which  has  not  yet  been 
suitably  opened  by  roads  and  streets;  and  whereas,  the  parties  are  desirous 
of  making  such  agreement  in  relation  thereto  as  shall  be  advantageous  to  the 
premises  of  both:  Now,  therefore,  the  parties,  in  consideration  of  their  mutual 
undertakings,  agree  as  follows: 

"(1)  Said  parties  of  the  first  part  agree  that  the  highway  known  as  'Frank- 
lin Avenue*  may  be  extended  on  the  northerly  line  thereof,  where  it  passes 
through  their  premises,  by  increasing  its  width  to  a  uniform  distance  of  60 
feet,  as  adopted  for  other  streets  on  the  Wood  estate. 

*H2)  Said  Valentine  agrees  that  he  will,  at  his  own  expense,  build  a  fence 
of  cedar  along  said  northerly  line,  opposite  his  dwelling,  like  the  fence  on  the 
southerly  side  of  said  Franklin  avenue. 

"(3)  Said  parties  of  the  first  part  agree  that  they  will  dedicate,  and  that  said 
Valentine  may  open,  for  the  purposes  of  a  public  highway,  having  a  width  of 
60  feet,  a  road  through  and  along  the  northerly  line  (or  at  a  distance  of  1  foot 
therefrom)  of  their  lot,  adjoining  premises  of  said  Valentine,  known  as  the 
*20-acre  lot  of  the  Wood  estate*  and  designated  on  the  annexed  diagram  by  the 
letter  *A.*  Tliis  dedication  and  oi)enlng  is  to  be  without  expense  to  the  par- 
ties of  the  first  part,  except  for  such  surveyor's  fees  and  other  disbursements 
as  may  be  reasonably  required  for  fixing  the  boundaries,  and  for  maps,  etc. 

"(4)  Said  Valentine  agrees  that  the  parties  of  the  first  part  shall  have  a  road- 
way and  right  to  open  a  road  60  feet  In  width  from  the  westerly  terminus  of 
said  last-named  road,  over  the  premises  of  said  Valentine,  designated  on  the 
annexed  diagram  by  the  letter  *B.'  substantially  as  indicated  on  said  diagram, 
to  connect  the  said  road  from  the  20-acre  lot  of  the  Wood  estate  with  said 
Franklin  avenue  or  Sixth  street  This  to  be  taken  In  lieu  of  and  as  a  substi- 
tute for  the  provision  in  deed  of  the  parties  dated  No^mber  7,  1885,  permitting 
the  opening  of  Neptune  avenue  by  the  parties  of  the  first  part  through  land  of 
said  Valentine.  And  as  an  equivalent  for  the  land  of  said  Valentine  so  sur- 
rendered to  the  parties  of  the  first  part  for  said  road,  the  parties  of  the  first 
part  agree  to  convey  to  the  said  Valentine  that  portion  (of  block  41,  as  shown 
on  the  map  of  Woodsburgh,  filed  in  the  Queens  county  clerk's  ofiice)  lying 
between  boulevard,  Sixth  street,  and  Franklin  avenue,  which  is  designated 
on  the  annexed  diagram  by  the  letter  *G.* 

"(5)  Each  of  the  parties  hereto  is  to  have  the  full  and  unrestricted  right  and 
privilege  of  access  to  and  uses  of  all  and  every  of  said  proposed  roads  and 
ways,  and  all  parts  thereof,  for  access  to  and  egress  from  any  and  all  of 
their  own  lands  lying  near  the  same,  and  for  the  use  of  their  survivors  or 
grantees  of  any  of  the  said  premises,  without  waiting  for  the  acceptance  of  the 
same  as  public  highways  by  the  town  authorities. 

"Witness  our  hands  and  seals  this  26th  day  of  July,  1886.** 

After  the  execution  of  this  agreement  the  plaintiff  created  and 
consti'ucted  a  roadway  through  his  own  property  from  the  20-acre  lot 
to  the  highway  (Franklin  avenue),  and  also  a  roadway  along  the 
whole  north  line  of  the  20-acre  lot.  The  evidence  showed  that  the 
defendant,  who  seems  to  have  gone  into  possession  of  the  20-acre  lot, 
in  1893  and  1894  used  the  part  of  the  roadway  on  plaintiff's  land  to 
store  his  wagons  and  farming  utensils,  and  obstructed,  plowed  up, 
and  destroyed  the  roadway  over  the  20-acre  lot.  This  action  was 
brought  for  damages,  and  to  restrain  the  defendant's  trespass  on 
the  plaintiff's  land  and  his  obstructing  and  injuring  the  road  over  the 
20-acre  lot.  The  special  term  rendered  judgment  for  the  plaintiff 
for  six  cents  damage,  and  enjoined  the  defendant  as  prayed  for  in 
the  complaint 
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The  only  objection  raised  to  that  part  of  the  judgment  which  en- 
joins the  defendant  from  trespassing  on  the  plaintiff's  land  is  that 
he  should  have  been  remitted  to  his  action  at  law.  The  answer  to 
this- is  that  the  trespasses  were  repeated  and  continuous,  and  this  is 
a  good  ground  for  equitable  relief.  Broiestedt  v.  Railroad  Co.,  55  N. 
Y.  220. 

The  serious  attack,  however,  on  this  appeal,  is  directed  against  the 
relief  granted  plaintiff  as  to  his  roadway  or  right  of  way  over  the 
20-acre  lot.  It  is  denied  that,  at  the  time  of  the  commencement  of 
the  action,  the  plaintiff  had  any  right  whatever  in  the  roadway.  As 
many  objections  are  raised  against  such  right,  it  will  be  necessary 
to  discuss  them  seriatim. 

First,  it  is  said  that  the  agreement  created  no  valid  dedication  of 
the  roadway  across  the  20-acre  lot.  This  may  be  conceded,  but  it  is 
immaterial  to  the  disposition  of  the  case.  Granting  that  the  road- 
way never  became  a  public  highway,  still  the  provisions  of  the  agree- 
ment are  express: 

''Each  of  the  parties  hereto  is  to  have  the  full  and  unrestricted  right  and 
privilege  of  access  to  and  uses  of  all  and  every  of  said  proposed  roads  and 
ways,  and  all  parts  thereof,  for  access  to  and  egress  from  any  and  all  of  their 
own  lands  lying  near  the  same,  and  for  the  use  of  their  survivors  or  grantees 
of  any  of  the  said  premises,  without  waiting  for  the  acceptance  of  the  same 
as  public  highways  by  the  town  authorities." 

Thei'e  is  no  force  in  the  objection  that  this  clause  does  not  use  the 
word  "grant,'^  or  purport  in  express  words  to  grant  to  the  parties 
a  right  of  way.  It  is  settled  law  that  easements  may  be  created  by 
agreements  or  covenants  that  one  shall  have  a  right  or  privileges  in 
the  estate  of  another,  as  well  as  by  express  grants.  Such  agreements 
ai'e  grants  in  effect.  Washb.  Easem.  (4th  Ed.)  43;  Stetson  v.  Curtis, 
119  Mass.  2G8;   Wetmore  v.  Bruce,  118  N.  Y.  319,  23  N.  E.  303. 

The  validity  of  this  agreement  is  next  challenged  on  the  ground 
that  the  trustees  under  the  will  of  Samuel  Wood  had  no  power  to  ex- 
ecute it.  To  support  this  claini  is  cited  the  rule,  often  stated,  "that 
no  one  can  grant  an  easement  out  of  land,  in  favor  of  another,  unless 
he  has  entire  interest  in  the  soil."  Washb.  Easem.  46.  I  am  frank 
to  say  that  I  do  not  understand  the  exact  meaning  of  the  doctrine 
thus  pronounced.  If  it  be  intended  to  assert  that  no  one  can  grant 
an  easement  greater  in  extent  or  duration  than  can  be  carved  out 
of  the  estate  which  the  grantor  has,  the  rule  is  plain,  and  unquestion- 
ably sound.  But  if  it  is  intended  to  go  further,  and  assert  that  no 
easement,  valid  as  against  any  person,  can  be  granted  except  by  the 
owner  of  the  entire  fee,  I  think  it  is  unsound.  Then,  in  Crippen  v. 
Morss,  49  N.  Y.  G3,  where  one  of  several  tenants  in  common  granted 
an  easement  to  a  third  party,  it  was  held  that  such  grant  was  invalid 
only  as  to  the  other  tenants  in  common.  I  certainly  can  see  no  rea- 
son why  a  life  tenant  cannot  create  an  easement,  extending  during 
his  life,  as  well  as  convey  the  land  itself,  or  a  part  thereof,  for  the 
same  period.  The  will  of  Samuel  Wood  devised  his  residuary  estate, 
which  includes  these  lands,  to  his  executors,  and  directe'd  them  to 
collect  and  receive  the  rents,  and  apply  them  for  the  purposes  of  the 
trust  created  by  the  wilL    Many  of  these  trusts  were  annuities.    On 
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this  appeal  the  validity  of  the  trusts  created  by  Samuel  Wood's  will 
has  not  been  challenged.  Therefore,  we  shall  not  discuss  them. 
The  proyisions  of  the  will  we  have  referred  to  created  an  active  trust, 
and  the  trustees  have  the  legal  title  to  the  lands  during  the  life  of 
the  trust.    It  was  not  shown  that  these  have  terminated. 

I  think  the  authority  of  the  trustees  to  execute  this  agreement  can 
also  be  upheld  under  the  power  of  sale  granted  to  them  by  the  will. 
The  lands  were  villa  property,  and  could  be  best  sold  by  division  or 
subdivision  into  villa  lots.  For  this  purpose  it  was  necessary  they 
should  have  access  to  the  highway.  The  agreement  was  beneficial 
to  the  estate,  and  was  so  found  by  the  trial  court.  I  can  see  no  more 
objection  to  the  execution  of  such  an  agreement  with  Valentine  than 
the  laying  out  of  streets  on  the  land  itself,  and  selling  lots  on  such 
streets,  by  which  purchasers  of  the  lots  would  obtain  easements  in 
the  streets.  If  such  were  the  advantageous  way  of  disposing  of  the 
property,  the  trustees  had  the  power  to  adopt  it,  even  though,  as  to 
the  lands  unsold,  they  would  create  easements  in  favor  of  the  lands 
they  might  dispose  of. 

I  agree  with  the  counsel  for  the  defendant  that  the  grant  of  the 
right  of  way  was  not  a  grant  in  gross,  personal  to  the  plaintiff,  but 
appurtenant  to  the  lands  he  then  owned.  The  agreement  provides 
that  the  parties  shall  have  the  use  of  the  proposed  roads  "for  access 
to  and  egress  from  their  own  lands  lying  near  the  same,  and  for  the 
use  of  their  survivors  or  grantees.''  The  gen^'al  rule  is  that  a  grant 
in  gross  is  never  presumed  when  it  can  be  fairly  construed  as  ap- 
purtenant to  some  other  estate  (Washb.  Easem.  45),  and  certainly  the 
language  of  the  agreement  supports  the  latter  construction  (Hunting- 
ton V.  Asher,  96  N.  Y.  604).  The  jrfaintiff  still  holds  the  premises  then 
owned  by  him.  He  has  since  purchased  a  tract  on  the  north  of  the 
roadway  across  the  20-acre  lot.  As  owner  of  this  last  tract,  he  may 
have  no  right  to  use  the  road,  but  as  owner  of  the  first  parcel  he  has 
the  right  to  use  it  to  go  to  the  last  purchase,  or  to  any  other  point 
where  he  may  be  able  to  obtain  exit.  It  will  be  seen,  from  the  relative 
positions  of  the  property  of  the  plaintiff  and  the  20-acre  lot,  that  the 
roadway  over  the  20-acre  lot  was  not  necessary,  nor  could  it  be  used 
as  a  means  of  obtaining  access  from  plaintiff's  lot  to  the  highway. 
This  part  of  the  roadway  was  a  mere  cul  de  sac  When,  therefore, 
the  plaintiff  was  granted  a  right  of  way  over  it,  he  was  entitled  to 
go  over  it  to  any  highway,  or  to  any  .property  which  he  might  either 
have  owned  or  have  permission  to  go  over.  In  other  words,  he  was 
entitled  to  go  over  it  to  any  point  where  he  could  find  an  exit,  and  a 
similar  right  to  return;  and  the  new  purchase  neither  increased  nor 
diminish^  his  rights  in  this  respect,  nor  did  it  increase  the  extent  of 
his  grant. 

It  is  further  claimed  that  the  plaintiff  has  lost  whatever  right  he 
had  under  this  agreement  with  the  trustees.  The  first  ground  of  this 
claim  is  that,  before  the  commencement  of  the  action,  he  conveyed 
the  lands  he  had  first  purchased  to  one  Elizabeth  H.  Valentine,  who, 
in  turn,  reconveyed  to  him,  and  that  in  neither  conveyance  was  there, 
in  terms,  any  grant  of  the  right  of  way.  We  think  it  entirely  clear 
that  the  right  of  way  passed  to  the  grantee  in  these  conveyances  ^^^j^ 
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der  the  term  "appurtenances/'  as  appurtenant  to  the  land  conveyed. 
This  is  the  general  rule  of  law.  3  Washb.  Real  Prop.  394.  The 
cases  cited  by  the  defendant's  counsel  are  not  in  point.  The  question 
involved  in  those  cases  is  whether,  by  the  conveyance,  there  was  an 
implied  grant  of  an  easement  in  other  lands  of  the  grantor, — ^a  ques- 
tion entirely  different  from  that  presented  here.    The  settled  rule  is: 

"All  easements,  properly  so  called,  to  whlcb  a  landowner  has  a  right  in  the 
soil  of  a  third  person,  will  pass  to  the  grantee  of  the  land  under  the  general 
words  of  conveyance,  *together  with  all  easements  and  appurtenances/  and 
even  if  the  word  ^easements'  is  omitted,  the  word  'appurtenances*  is  sufficient 
to  carry  those  rights."    God.  Easem.  71. 

As  the  plaintiff  acquired  his  easement  by  grant,  his  title  would  not 
be  affected  by  a  nonuser,  unless  accompanied  with  an  intention  to 
abandon  the  easement.  Welsh  v.  Taylor,  134  N.  Y.  450,  31  N.  E.  896. 
We  think  that  the  evidence  did  not  conclusively  establish  such  in- 
tention. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

BROWN,  P.  J.,  and  BARTLETT  and  HATCH,  JJ.,  concur. 

PRATT,  J.  (concurring).  This  controversy  relates  to  what  has 
been  called,  but  what  seems  to  me  to  be  rather  proved  to  be,  a  right 
of  way  claimed  by  plaintiff  over  lands  which  defendant  claims  under 
a  lease.  The  plaintiff's  claim  is  founded  upon  the  act  of  the  trus- 
tees under  the  will  of  Samuel  Wood,  the  common  source  of  title. 
Wood  owned  all  the  land  in  his  lifetime,  and  made  and  filed  a  map 
indicating  that  he  contemplated  opening  certain  streets  or  roads 
through  his  land.  The  trustees  conveyed  a  part  of  the  land  owned 
by  their  testator  to  plaintiff  in  1885,  bounding  the  same  in  part  by 
ahighway  known  as  "Brower  Point  Road,"  which,  on  the  map,  was 
called  *Tranklin  Avenue."  The  first  point  in  the  description  in  this 
conveyance  is  at  a  point  on  this  road  (Franklin  avenue)  "opposite  the 
northerly  line  of  Neptune  avenue  as  now  opened."  The  parties  to 
that  grant  plainly  contemplated  the  opening  of  other  roads  or  streets; 
for  it  contained  a  provision  that  if  the  grantors,  within  two  years 
after  their  grant,  should  decide  to  extend  said  Neptune  avenue 
through  the  premises  conveyed,  they  should  have  the  right  to  do  so, 
by  conveying  to  plaintiff  an  equivalent  amount  of  other  equally  de- 
sirable land  to  compensate  for  tjiat  so  taken  for  the  said  street,  and 
complying  with  other  terms.  Thereafter,  and  within  said  two  years, 
the  grantors  decided  to  extend  this  Neptune  avenue,  and  made  ar- 
rangements with  plaintiff,  pursuant  to  the  reservation  in  his  deed, 
for  that  purpose.  They  accomplished  this  object  by  means  of  two 
instruments.  One  of  them  was  an  agreement  under  seal,  which  pro- 
vided the  terms  of  the  opening  of  the  road  through  the  land  con- 
veyed to  plaintiff  in  1885,  and  specified  the  land  which  the  trustees 
should  cdnvey  to  him  in  lieu  of  that  which  they  took  for  the  exten- 
sion of  Neptune  avenue.  The  other  was  a  new  conveyance  of  land 
in  lieu  of  that  taken  for  the  Neptune  avenue  extension.  This  agree- 
ment clearly  shows  that  the  pai1:ies  contemplated  that  the  roads 
which  they  there  specified  should  ultimately  become  highways,  but 
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that,  in  view  of  the  fact  that  the  offer  of  dedication  for  that  purpose 
must  be  accepted  by  the  public  before  the  roads  should  become  law- 
ful highways,  they  provided  that  each  should  have  "full  and  unre- 
stricted right  and  privilege  of  access  to  and  uses  of  all  and  every 
part  of  said  proposed  roads  and  ways,  and  all  parts  thereof,  for  ac- 
cess to  and  egress  from  any  and  all  of  their  own  lands  lying  near 
the  same,  and  for  the  use  of  their  survivors  and  grantees,  •  ♦  ♦ 
without  waiting  for  acceptance  by  the  town  authorities."  The  new 
proposed  road  was  indicated  on  the  said  map,  and  appropriated  part 
of  plaintiff's  land,  leaving  the  balance  included  in  the  angle  fonned 
by  the  old  Brower  Point  road  (Franklin  avenue)  and  the  proposed 
road.  The  land  appropriated  from  plaintiff's  lot  was  marked  "B" 
on  the  map.  The  proposed  new  road  then  ran  on  beyond  plaintiff's 
land,  and  on  one  side  of  premises  owned  by  the  trustees;  this  exten- 
sion being  marked  "A"  on  the  map.  The  two  strips,  A  and  B,  fur- 
nished means  of  access  to  one  of  the  trustees'  lots  which  was  other- 
wise inaccessible  from  the  old  Brower  Point  road  (Franklin  avenue). 
The  plaintiff  at  that  time  did  not  own  any  land  along  the  strip  A,  and 
the  letter  of  the  latter  clause  of  the  agreement  would  seem  to  limit 
the  use  of  the  strips  A  and  B,  until  acceptance  by  the  public,  to  the 
purposes  of  "access  to  and  egress  from  any  and  all  their  own  lands 
lying  near  the  same."  Strictly  speaking,  this  would  seem  to  limit 
tiie  plaintiff's  use  of  the  proposed  new  road  to  the  part  marked  "B," 
but  would  give  to  the  trustees  the  right  to  use  both  B,  and  its  exten- 
sion, A.  But  I  do  not  think  that  is  the  true  construction  in  view  of 
other  clauses  of  the  agreement.  The  plaintiff  had  the  right,  under 
this  agreement,  to  "open,  for  the  purx)08es  of  a  public  highway,  hav- 
ing a  width  of  60  feet,  a  road  ♦  ♦  ♦  designated  on  the  annexed 
diagram  by  the  letter  *  A.' "  In  other  words,  the  plaintiff  thereby  ac- 
quired just  as  good  right  to  open  the  strip  A,  and  keep  it  open^ 
through  the  land  of  the  trustees,  as  they  had  to  open  the  strip  B 
through  his  land,  and  keep  it  open.  It  is  quite  too  much  to  assume 
that  he  should  not,  under  these  circumstances,  have  the  right  to  use 
the  strip  A,  although  he  did  not,  at  that  time,  own  land  lying  there- 
on. Non  constat  he  then  contemplated  doing  just  what  he  subse- 
quently did  do,  namely,  buying  land  from  other  parties  along  the 
strip  A,  opposite  the  trustees'  land.  This  was  followed  by  his  actual 
use  for  several  years  of  the  entire  strips,  A  and  B,  for  access  to  his 
subsequent  purchase,  and  evinces  a  practical  construction  between 
the  parties  to  the  agreement  of  his  rights  thereunder.  We  there- 
fore reach  the  conclusion  that  one  of  the  objects  of  this  so-called  road 
agreement  was  to  give  plaintiff  and  his  grantees  a  right  of  way  over 
the  entire  strips,  A  and  B,  at  his  will  and  pleasure,  and  especially 
so  after  his  subsequent  purchase  along  the  strip  A. 

We  may  now  obtain  a  clearer  view  of  defendant's  contention  that 
this  road  agreement  was  not  within  the  power  of  the  trustees  under 
the  will  of  their  testator.  I  think  it  was  within  those  powers  for 
two  reasons.  In  the  first  place,  this  road  agreement  was  really  a 
part  of  the  original  grant  by  the  trustees  to  plaintiff.  It  was  made 
in  pursuance  of  a  reservation  contained  in  that  grant,  and  the  trus- 
tees had  just  as  much  right  to  exercise  their  option,  thus  reserved, , 
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and  agree  with  plaintiff  upon  the  terms  thereof,  as  they  had  to  make 
the  grant  itself.  The  latter  right  is  not  controverted.  In  the  next 
place,  the  trustees  evidently  deemed  that  this  proposed  road,  when 
accepted  by  the  public,  and  the  private  right  of  way  thus  in  the 
meantime  obtained  by  them  over  plaintiff's  land  from  the  junction 
of  Neptune  avenue  and  the  old  Brower  Point  road  (Franklin  avenue) 
to  their  lot  lying  along  the  strip  A,  was  beneficial  to  the  trust  es- 
tate. We  have  no  difficulty  in  seeing  that  it  was  beneficial  to  the 
estate.  Certainly,  the  learned  trial  judge  was  justified  in  such  a 
finding  by  the  evidence  before  him,  and  that  would  seem  to  satisfy 
the  requirements  of  the  will. 

We  do  not  understand  that  defendant'^  landlord,  or  the  defendant 
himself,  each  of  whose  rights  are  subsequent  to  the  plaintiff's,  claim 
any  right  under  the  registry  act.  The  only  ground  upon  which  the 
defendant  claims  the  right  to  shut  up  this  strip.  A,  are  the  ti^ant  of 
power  in  the  trustees  to  make  this  road  agreement,  and  a  theory  of 
abandonment  of  the  plaintiff's  right  of  way.  I  do  not  think  the  the- 
ory of  abandonment  is  well  founded. 


(16  Misc.  Rep.  285.) 

NEWCOMBB  V.  EAGLBTON. 
(City  Conn  of  New  York,  General  Term.    March  16,  1896.) 

Lease— Tbkmination  op  Surety's  Oblioation. 

Liability  of  a  surety  od  a  lease  terminates  with  issuance  by  a  Justice,  in 
summary  proceedings,  of  a  warrant  for  the  removal  of  the  tenant  from  the 
premises,  as  to  rent  thereafter  accruing. 

Appeal  from  trial  ternL 

Action  by  Ida  M.  Newcombe  against  Thomas  Eagleton,  surety 
on  a  bond  conditioned  for  performance  of  the  conditions  of  lease 
from  plaintiff  to  Thomas  E.  Flannery.  The  rent  for  which  it  was 
sought  to  hold  defendant  accrued  after  the  issuance  by  a  justice,  in 
a  summary  proceeding  by  the  landlord,  of  a  warrant  for  the  removal 
of  the  tenant.  From  a  judgment  on  a  verdict  directed  for  plaintiff, 
defendant  appeals.     Reversed. 

Argued  before  FITZSBIONS,  CONLAN,  and  O'DWYER,  JJ. 

Foley  &  Early,  for  appellant. 
George  Lithauer,  for  respondent 

CONLAN,  J.  Appeal  from  a  judgment  entered  by  direction  of 
the  court,  and  from  an  order  denying  a  motion  for  a  new  trial.  The 
legal  obligation  of  the  defendant  as  surety  on  the  lease  terminated 
with  the  issuance  of  the  wan*ant  by  the  justice. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event     All  concur. 


COLEMAN  et  aL  v.  HILL. 

(City  Court  of  New  Yoric,  General  Term.    February,  1896.) 

Appeal  from  special  term. 

Second  supplementary  proceedings  by  Francis  Coleman  and  another;  judg- 
ment creditors,  against  James  M.  Hill,  judgment  debtor.    From-an  order  dis- 
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misslDg  the  proceedings,  the  judgment  creditor  appeals;  and,  from  that  part  of 
the  order  directing  that  the  costs  be  paid  by  the  attorneys  appearing  for  the 
Judgment  creditors,  they  appeal.    Reversed  in  part. 
Argued  before  CONLAN  and  FITZSIMONS,  JJ. 

Opi)enheim  &  Severance,  for  appellants. 
Fromme  Bros.,  for  respondent. 

CONLAN,  J.  So  much  of  the  order  appealed  from  as  directs  that  the  costs 
allowed  to  the  Judgment  debtor  be  paid  by  the  attorneys  appearing  for  the 
plaintiffs  in  this  proceeding  should  be  reversed,  and  affirmed  as  to  the  remain- 
der, without  costs. 


In  re  EXCISE  LICENSE. 

(Superior  Court  of  New  York  City.  Special  Term.    June  24,  1895.) 

Excise  Boards— Refusal  of  License— Review. 

An  excise  board  will  be  compelled  to  issue  a  license  only  where  refusal 
of  the  license  is  placed  on  grounds  which  are  clearly  arbitrary  or  illegal, 
and  not  where  its  discretion  has  been  exercised,  and  not  abused. 

General  decision  in  reference  to  review  of  refusal  of  license  by 
excise  board. 

McADAM,  J.  Several  applications  for  certiorari  and  mandamus 
having  been  made  and  declined,  it  is  proper  that  the  rule  regulating 
the  granting  of  such  writs  should  be  «tated. 

The  object  of  the  act  of  1892  (chapter  401)  was  not  to  convert  the 
courts  into  excise  boards,  but  merely  to  require  a  review  of  their 
action  where  an  application  for  a  license  has  been  by  such  boards 
arbitrarily  denied,  or  denied  without  good  or  solid  reasons  therefor. 
Section  24.  In  the  two  cases  reviewed  by  this  court  the  refusal  to 
grant  the  licenses  was  placed  exclusively  on  the  construction  of  the 
statute  respecting  which  the  board  was  in  error.  The  questions 
presented  were  entirely  of  a  legal  character,  which  the  court,  under 
the  act,  was  bound  to  decide.  But  there  are  many  questions  con- 
cerning which  the  action  of  excise  boards  will  not  be  disturbed. 
Such  boards  must,  in  the  nature  of  things,  determine  whether  the 
applicant  possesses  the  qualifications  required  by  section  18  of  the 
act,  whether  the  place  is  one  which  ought  to  be  licensed,  whether  its 
proximity  to  a  church  or  schoolhouse  or  to  other  saloons  in  the 
neighborhood  makes  it  unwise  and  improper  to  grant  the  occupant 
a  license.  The  board,  with  its  retinue  of  inspectors,  its  facility  for 
Inquiry  by  evidence  or  otherwise,  is  i)eculiarly  qualified  to  pass  upon 
these  questions;  and  their  findings  thereon  must,  in  all  but  extreme 
cases,  meet  with  approval.  At  all  events,  mandamus,  which  is  a 
writ  resting  largely  in  discretion,  will  lie  only  where  the  refusal  to 
license  is  placed  on  grounds  which  are  clearly  arbitrary  or  illegal, 
and  not  where  the  discretion  of  the  board  has  been  exercised,  and  not 
abused.  The  discretion  of  the  court  is  not  to  be  substituted  for 
that  of  the  excise  board.  The  legislature  has  lodged  such  discretion 
with  the  board,  and  it  should  remain  there,  except  in  a  clear  or  an 
extreme  case  of  abuse.  Applicants  must  govern  themselves  accord- 
ingly. 
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a5  Misc.  Rep.  368.) 

In  re  KEENAN  et  al. 

(Surrogate's  Court,  Rensselaer  County.     December,  1895.) 

1.  Wills— Legacies— Advancement — Interest. 

Testator  gave  all  his  property  to  his  executors  in  trust  to  distribute  his 
personal  pi-operty  as  follows:  Nine-fifteenths  to  his  wife  and  her  two 
chlldi'en,  the  ^11,000  which  he  had  advanced  to  her  to  be  considered  as  part 
of  such  nine-fifteenths;  the  remainder  to  be  divided  among  his  three  chil- 
dren by  his  former  wife.  He  directed  that  his  executors  should  receive 
the  rents  of  the  real  estate,  and  pay  a  third  to  his  wife  and  a  fifth  of  the  re- 
mainder to  each  of  his  five  children  during  the  life  of  his  wife,  and  that, 
at  her  death,  the  executors  should  sell  his  real  estate,  and  from  tlie  pro- 
ceeds thereof  first  make  the  distribution  of  his  whole  estate  among  his 
children  equal  (estimating  that  his  children  by  his  second  wife  would  have 
received  the  $11,000  advanced  by  him  to  her),  if  the  distribution  shall  not 
have  been  made  equal  by  the  distribution  of  his  personal  property;  and. 
after  making  such  equality,  the  executors  were  to  distribute  the  residue  of 
the  proceeds  of  the  real  estate  equally  among  the  five  children.  On  the 
distribution  of  the  personalty,  it  all  went  to  the  children  by  the  former  wife, 
for  the  reason  that  the  $11,000  advancement  was  more  than  nine-fifteeutha 
of  the  sum  of  the  two.  Held  that,  at  the  distribution  of  the  proceeds  of  the 
real  estate  on  the  judicial  settlement  of  the  executors,  interest  should  not 
be  charged  either  on  the  $11,000  or  on  the  money  paid  at  the  distribution  of 
the  personalty. 

2.  Same— Construction— Right  to  Share  of  Deceased  Legatee. 

Under  such  will,  where  one  of  the  three  children  of  testator  by  his  for- 
mer wife  died  before  testator,  his  share  in  the  proceeds  of  the  real  estate 
would  go  to  his  full  brothers  jyid  sisters,  up  to  the  amount  necessary  to ' 
equalize  the  distribution  of  the  personalty,  and  after  that  to  the  half  and 
full  brothers  and  sisters  alike. 
8.  Same— Vesting  of  Interest. 

A  devise  of  real  estate  to  executors  to  collect  the  rents  and  distribute 
them  to  testator's  wife  and  children,  and  at  the  death  of  his  wife  to  sell  the 
real  estate  and  divide  the  proceeds  among  his  four  children,  does  not  vest 
an  interest  In  the  real  estate  In  one  of  the  children,  which,  he  dying  before 
his  mother,  could  pass  by  his  will. 

Judicial  settlement  of  the  accounts  of  James  Keenan  and  others^ 
executors  and  trustees  of  the  will  of  Thomas  Downing,  deceased. 

Akin  &  Keenan,  for  executors  and  trustees  James  Keenan  and 
John  Magill. 

McClellan  &  Albertson,  for  legatee  and  devisee  Isaac  Downing. 

G.  L.  Stedman,  for  legatees  and  deyisees  Nancy  Blackburn  and 
Elizabeth  Dunham. 

LANSING,  S.  Thomas  Downing  died  in  the  city  of  Troy  on  the 
9th  day  of  April,  1886,  leaving  a  last  will  and  testament,  which  was 
duly  admitted  to  probate  by  the  surrogate  of  Rensselaer  county  in 
June,  1886.  The  portion  of  the  will  chiefly  in  controversy  here  re- 
lates to  the  distribution  of  the  proceeds  of  the  sale  of  the  real  estate, 
and  is  as  follows : 

"From  the  proceeds  thereof  [the  real  estate]  first  to  make  the  distribution  of 
my  whole  estate  among  my  children  equal,  estimating  that  my  two  sons 
Thomas  and  Isaac  shall  have  received  the  eleven  thousand  dollars  by  me  ad- 
vanced to  my  said  wife.  If  the  distribution  shall  not  have  been  made  sg 
equal  by  the  distribution  of  my  personal  property,  and,  after  making  such 
equality,  my  said  executors  shah  distribute  the  residue  of  the  proceeds  of  my 
real  estate  equally  among  my  13  ve  above-named  children." 
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At  the  time  of  his  death  he  left,  him  surviving,  his  widow,  Susan 
Downing,  and  children,  Thomas  Downing,  Jr.,  Isaac  Downing,  chil- 
dren by  his  second  wife,  Susan,  and  Nancy  Blackburn  and  Elizabeth 
Dunham,  children  by  a  former  wife.  John  J.  Downing,  a  child  by 
his  former  wife,  died  intermediate  the  making  of  the  will  in  1881  and 
the  death  of  the  testator.  Thomas  Downing,  for  whom  a  special  pro- 
vision was  made  in  the  will  by  reason  of  his  intemperate  habits,  died 
after  the  death  of  the  testator,  but  before  the  death  of  his  mother, 
Susan. 

The  testator  by  his  said  will  gave  all  of  his  property,  real  and 
personal,  to  his  executors  in  trust  to  distribute  his  personal  prop- 
erty as  follows:  Nine-fifteenths  among  his  wife,  Susan,  and  her 
children,  Thomas  and  Isaac;  but  provided  that  the  sum  of  fll,- 
000,  which  he  states  he  had  theretofore  advanced  to  his  wife,  Susan, 
should  be  considered  as  a  part  of  the  nine-fifteenths  of  his  per- 
sonal estate  to  be  given  to  her  and  her  two  sons  in  making  such 
distribution.  The  remainder  to  be  divided  among  his  three  children 
by  his  former  wife,  Nancy,  Elizabeth,  and  the  said  John  J.  The 
testator  provided  that  the  executors  should  receive  the  rents  of  the 
real  estate,  and  pay  one-third  to  his  wife,  Susan,  and  one-fifth  of 
the  remainder  to  each  of  his  five  children  during  the  lifetime  of 
his  wife.  He  also  authorized  his  executors  to  sell  any  and  all  of 
his  real  estate,  except  the  house  in  which  he  resided,  the  use  of 
a  portion  of  which  he  gave  to  his  wife  during  her  lifetime.  At 
her  death  he  directed  that  all  of  his  real  estate  should  be  sold  (if 
none  had  been  sold  prior  to  that  time),  and  the  proceeds  divided 
equally  among  his  children;  but  this  division  of  the  proceeds  of  the 
sale  of  his  real  estate  was  to  be  made  upon  the  condition  that,  in 
making  the  prior  division  of  his  personal  estate  between  the  two 
branches  of  his  family,  there  had  been  found  sufficient  personal  es- 
tate to  divide  the  same  in  the  proportion  of  nine-fifteenths  to  Susan 
and  her  children,  and  six-fifteenths  to  his  children  by  his  first  wife, 
estimating,  in  that  division,  that  Susan  and  her  sons,  Thomas  and 
Isaac,  had  received  said  sum  of  {11,000  towards  their  share.  But  in 
case  there  had  not  been  sufficient  of  the  personal  estate  to  equalize 
it  in  the  projwrtion  above  stated  between  the  two  branches  of  his 
family,  which  I  have  treated  as  classes  for  reasons  hereafter  stated, 
then  the  proceeds  of  the  real  estate  should  be  brought  in ;  and,  esti- 
mating that  Thomas  and  Isaac,  the  children  of  his  wife,  Susan,  then 
deceased,  had  received  the  sum  of  f  11,000  aforesaid,  a  division  or 
equalization  should  be  made  so  that  each  branch  of  his  family  should 
first  receive  its  share  in  the  proportion  of  nine-fifteenths  to  six-fif- 
teenths, and  the  remainder  be  divided  equally  among  his  children. 
He  further  provided  that,  if  his  son  Thomas,  who  was  an  inebriate, 
should  reform  at  or  before  he  attained  the  age  of  35  years,  his  execu- 
tors might  pay  him  the  principal  of  his  share;  otherwise,  they  should 
retain  the  same  in  trust  during  his  life,  and  on  his  death  pay  the 
same  to  his  heirs. 

In  March,  1888,  the  executors  accounted  to  the  surrogate  for  the 
personal  property  of  the  deceased,  and  it  was  found  that  there  re- 
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mained  for  distribution  only  the  sum  of  13,935.27,  and  that,  bringing 
in  the  sum  of  $11,000  for  the  purpose  of  equalization,  said  sum  of 
111,000  exceeded  nine-fifteenths,  the  share  of  his  wife,  Susan,  and  her 
sons,  Thomas  and  Isaac;  so  the  said  sum  of  $3,935.27  was  by  the  de- 
cree of  the  surrogate  paid  to  his  daughters  by  his  former  wife,  Mrs.. 
Blackburn  and  Mrs.  Dunham.  On  the  7th  of  January,  1895,  Susan 
Downing  died,  and  by  her  will,  which  was  duly  admitted  to  pro- 
bate, she  devised  all  of  her  property  to  her  son  Isaac;  her  son  Thom- 
as having  died  in  1891,  leaving  a  will  by  which  he  devised  all  of  his 
property  (none  having  been  actually  received  by  him  from  the  estate) 
to  his  mother.  The  executors  and  trustees  have  sold  the  real  estate 
of  the  deceased  since  the  death  of  Susan  Downing,  and  there  remains 
in  their  hands  for  distribution  under  said  will  the  sum  of  $7,351.97. 

There  are  several  important  legal  questions,  arising  under  this 
will,  which  must  be  decided  before  this  estate  can  be  distributed. 
As  we  have  seen,  the  widow,  Susan,  and  her  children  took  nothing 
upon  the  distribution  of  the  personal  estate  under  the  decree  of  the 
surrogate,  and  it  is  insisted  by  Mrs.  Blackburn  and  Mrs.  Dunham, 
children  of  the  former  wife,  that  interest  must  now  be  added  to  the 
sum  of  $11,000,  previously  advanced  to  Susan,  from  the  time  of  the 
judicial  settlement  of  the  estate  in  1888  to  the  present  time.  If  this 
contention  is  allowed,  they  will  receive  nearly  all,  if  not  all,  of  the 
balance  of  the  testator's  estate.  This  presents  an  important  ques- 
tion in  this  case,  namely,  should  interest  be  allowed  upon  the  sum  of 
$11,000  advanced  by  the  testator  to  his  widow,  Susan?  I  do  not  find 
many  authorities  in  this  state  upon  the  question  of  interest  upon 
advancements.  The  case  of  Verplanck  v.  De  Went,  10  Hun,  Gil,  is 
cited  as  a  case  in  point  by  counsel  for  Mrs.  Blackburn  and  Mrs.  Dun- 
ham. That  case  simply  holds  that  the  proper  construction  of  the 
will  in  that  case  required  the  sum  of  $5,000,  advanced  to  a  legatee, 
to  be  treated  as  a  debt,  and  it,  therefore,  should  draw  interest  from 
the  time  the  debt  became  due;  but  it  does  not  support  the  general 
proposition  that  advancements,  as  such,  draw  interest  It  is  settled 
by  numerous  authoritative  decisions  in  other  states,  and  also  in  the 
courts  of  England,  that  nothing  is  to  be  allowed  for  increase  or  in- 
terest on  advancements  simply  as  such.  See  Williams,  Ex'rs  (7th 
Ed.)  1606,  note  G,  where  numerous  authorities  are  cited  in  support  of 
this  proposition, — ^among  others,  Black  v.  Whitall,  9  N.  J.  Eq.  572; 
Osgood  V.  Heirs  of  Breed,  17  Mass.  358;  Nelson  v.  Wyan,  21  Mo.  3i7; 
McCaw  V.  Blewit,  2  McCord,  Eq.  90;  Pigg  v.  Carroll,  89  HI.  205. 
These  cases  proceed  upon  the  ground  that  an  advancement  is  no  part 
of  the  estate  to  be  administered  upon,  consequently  advancements  as 
such  never  draw  interest. 

The  only  case  which  I  have  been  able  to  find  in  this  state,  except 
the  one  cited  from  Hun,  is  Ex  parte  Oakey,  reported  in  1  Bradf.  281, 
where  the  learned  surrogate  (Bradford)  says: 

"Notbing  is  said  in  the  wUl  as  to  interest,  and  In  the  absence  of  any  express 
direction  on  that  point,  no  more  can  be  deducted  from  the  share  of  the  legatee 
than  the  principal  sum  advanced." 

The  surrogate  cites  Andrewes  v..  George,  3  Sim.  393,  which  holds 
interest  may  be  computed  on  advancements  made  by  a  father  toThis 
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children  from  the  time  that  the  property  was  to  be  divided  among 
them  only. 

It  appears  to  be  well  settled  from  the  authorities  cited  that  inter- 
est is  not  to  be  charged  upon  advancements  in  case  of  intestacy. 
See,  also,  1  Rev.  St.  p.  754,  §  25,  which  declares,  except  when  the 
child  stipulates  in  writing  as  to  the  value  of  property  received,  "such 
value  shall  be  estimated  according  to  the  worth  of  the  property 
when  given."  It  follows  that,  where  a  person  dies  testate,  no  in- 
terest can  be  charged  unless  the  will,  by  its  terms  or  by  necessary 
implication,  requires  it.  The  will  in  this  case  directs  that  the  fll,- 
000  shall  be  brought  in  for  the  purpose  of  equalizing  the  testator's 
estate  among  his  children,  but  it  does  not  provide,  in  terms,  that  in- 
terest shall  be  added,  nor  do  I  think  the  will,  by  any  fair  construc- 
tion of  its  provisions,  requires  it.  It  is  apparent  that  the  testator 
apprehended  that  the  f  11,000  advanced  to  his  wife,  Susan,  might  ex- 
ceed the  nine-fifteenths  of  his  personal  estate;  for  he  provid^  that, 
before  an  equal  division  of  his  property  should  be  made  among  his 
five  children,  the  whole  of  the  estate,  real  and  personal,  should  be 
brought  together,  and  a  division  made  between  them,  the  two 
branches  of  his  family,  in  the  proportion  above  stated,  based  upon 
the  assumption  that  tiie  children  by  his  last  wife  had  received  the 
f  11,000  advanced  to  her.  It  seems  to  me  that  this  sum  of  f  11,000 
is  simply  used  as  a  factor  for  the  purposes  of  equalization;  in  other 
words,  it  is  only  to  be  used  in  making  the  share  of  Susan's  children 
nine-fifteenths  of  the  entire  estate  before  an  equal  division  should  be 
made  among  all  of  his  children.  There  is  no  claim  that  the  chil- 
dren of  the  second  wife  have  actually  received  this  |11,000;  so  that, 
as  to  them,  it  is  neither  technically  nor  substantially  an  advance- 
ment 

Again,  the  testator  is  supposed  to  know  the  situation  and  value  of 
his  property,  and  the  result  tends  to  show  that  he  did.  It  is  obvi- 
ous, also,  that  he  supposed  he  had  sufficient  property  to  make  a  sub- 
stantial division  among  his  five  children,  after  his  property  had  been 
equalized  and  divided  in  the  proportion  of  nine  to  six  (including  the 
f  11,000)  between  the  two  branches  of  his  family,  for  he  provided  that 
one  of  his  children  by  his  last  wife,  Thomas  Downing,  should  have 
his  share  remain  in  the  hands  of  his  (testator's)  trustees,  under  a 
certain  contingency,  during  his  lifetime,  and  the  income  thereof  paid 
for  his  maintenance  and  support, — ^a  provision  which  would  be  un- 
necessary if  he  intended  that  the  provision  which  he  had  made  for 
his  wife  should  draw  interest  until  the  ultimate  division  of  his  prop- 
erty, since  he  obviously  contemplated  (by  the  provision  he  made  for 
her)  that  her  life  would  be  protracted  many  years,  in  which  case, 
by  the  addition  of  interest,  there  would  be  nothing,  or  substantially 
nothing,  to  divide  among  her  children  after  her  decease.  This  pro- 
vision for  his  wife  was  doubtless  provided  so  that  the  income  thereof 
should  furnish  her  a  support  during  her  life,  and  it  would  be  mani- 
festly unjust,  and  not  within  the  intention  of  the  testator,  to  charge 
his  children  by  her  with  the  income  which  he  had  provided  for  her 
support.     I  am  quite  clear  that  it  is  not  within  the  intent  of  the 
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testator,  as  disclosed  bj  his  will,  to  have  interest  charged  upon  the 
said  $11,000  upon  the  present  division  of  his  estate. 

It  has  been  suggested  that  interest  at  least  should  be  charged 
from  the  death  of  his  wife,  Susan,  which  occurred  January  7,  1895, 
at  which  time  the  division  of  his  estate  was  to  be  made.  I  think  the 
better  view  is  that  the  division  contemplated  was  the  division  to  be 
made  by  the  executors  on  the  judicial  settlement  of  their  accounts, 
proceedings  for  which  were  instituted  by  the  executors  as  soon  as 
practicable  after  the  sale  of  the  real  estate.  I  am  also  of  the  opin- 
ion that  the  contention  of  Isaac  Downing,  a  son  of  the  last  wife,  that 
the  amount  received  by  the  children  of  the  first  wife,  Mrs.  Dunham 
and  Mrs.  Blackburn,  upon  the  division  of  the  personal  property,  Jan- 
nary  21,  1888,  of  13,935.27  under  the  decree  of  the  surrogate,  should 
draw  interest  from  that  date,  is  untenable.  This  amount  was  paid 
to  them  in  pursuance  of  the  will  by  a  decree  of  the  surrogate,  and, 
although  it  is  to  be  considered  as  a  part  of  the  estate  in  the  ulti- 
mate division,  for  the  purpose  of  making  their  six-fifteenths  of  the 
estate  before  ultimate  division  shall  be  made  amongall  the  children, 
yet  I  see  no  reason  why  it  should  draw  interest.  It  is  not  an  ad- 
vancement. It  was  received  by  them  under  a  decree  of  the  court, 
and  constitutes  so  much  of  their  share  in  the  ultimate  division  of  the 
estate.  It  is  not  a  debt  which  they  owed  the  estate,  but  is  theirs  of 
right.  I  do  not  think  it  was  contemplated  by  the  testator  that  these 
children  should  pay  interest  upon  the  amount  they  received  on  the 
distribution  of  the  personal  estate,  nor  do  I  find  any  principle  of  law 
which  requires  them  to  make  such  payment.  The  claim  of  interest 
on  said  sum  is  disallowed. 

Another  contention  on  the  part  of  Isaac  Downing  is  that  the  share 
of  Thomas  Downing,  Jr.,  his  brother,  who  died  before  the  death  of 
his  mother,  Susan,  and,  consequently,  before  receiving  any  portion  of 
this  estate,  leaving  a  will  by  which  he  devised  said  interest  to  Isaac, 
should  be  paid  to  him.  I  cannot  agree  with  this  contention.  In 
the  first  place,  the  will  plainly  provides  that,  in  case  the  said  Thomas 
Downing,  Jr.,  should  not  be  paid  the  principal  of  his  share  during  his 
lifetime,  that  the  executors  of  Thomas  Downing,  Sr.,  should  pay  the 
share  of  the  said  Thomas  Downing,  Jr.,  to  **his  heirs  at  law,"  who 
are  the  said  Isaac  and  his  two  half-sisters.  The  statute  provided 
that  children  of  half  blood  shall  take  equally  with  those  of  the  whole 
blood.  1  Rev.  St.  pt.  2,  c.  2,  §  15.  But  it  is  insisted  by  the  said 
Isaac  that  the  individual  interest  of  Thomas  Downing,  Jr.,  became 
vested  on  the  death  of  his  father,  and  was,  consequently,  alienable 
and  demisable  during  the  lifetime  of  his  mother,  Susan,  and  that  the 
same  came  to  him,  the  said  Isaac,  under  the  will  of  his  mother.  The 
real  estate  in  this  case  is  given  to  the  executors  in  trust  to  receive 
the  rents  and  profits  of  the  said  real  estate  and  divide  the  same,  as 
provided,  during  the  lifetime  of  the  widow,  and  upon  the  further 
trust  to  sell  the  real  estate  and  divide  the  proceeds  among  the  heirs 
of  the  said  Thomas  Downing.  The  gift  of  the  title  to  the  real  estate 
to  the  executors,  with  the  right  to  receive  the  rents  and  profits,  with 
direction  to  sell  and  divide  the  proceeds  of  the  real  estate  upon  the 
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death  of  thp  widow  among  the  several  persons  named,  created  a 
power  in  trust,  general  and  imperative  (1  Rev.  St.  pt  2,  c.  1,  tit.  2, 
art.  3,  §§  74,  76,  79,  94),  and  suspended  the  vesting  of  any  interest  in 
the  proposed  beneficiaries  until  the  power  was  executed.  Delaney 
V.  McCormack,  88  N.  Y.  174, 183;  Dana  v.  Murray,  122  N.  Y.  604,  612, 
26  K  E.  21. 

The  case  of  Delafield  v.  Shipman,  103  N.  Y.  463,  9  N.  E.  184,  is 
much  in  point.     In  that  case  the  court,  through  Earl,  J.,  say: 

**The  whole  Income  is  not  given  to  the  children  during  the  life  of  the  widow, 
and  during  her  life  the  estate  is  vested  in  the  trustees.  There  is  no  direct  gift 
to  the  children,  but  simply  a  direction  for  a  division  among  them  after  the 
death  of  the  widow."  * 

In  such  case  the  title  is  not  vested  in  the  children  during  the  life 
of  the  widow. 

In  the  case  of  Warner  v.  Durant,  76  N.  Y.  133,  Folger,  J.,  says: 

"Where  there  is  no  gift  but  by  a  direction  to  executors  and  trustees  to  pay  or 
divide  and  to  pay  at  a  future  time,  the  vesting  in  the  beneficiary  will  not  take 
place  until  that  time  arrives." 

In  the  case  of  Smith  v.  Edwards,  88  N.  Y.  92,  Finch,  J.,  giving  the 
opinion  of  the  court,  says: 

"It  has  been  often  held  that,  if  futurity  is  annexed  to  the  substance  of  the 
gift,  the  vesting  is  suspended;  ♦  ♦  ♦  that,  where  the  only  gift  is  in  the  di- 
rection to  pay  or  distribute  at  a  future  time,  the  case  is  not  to  be  ranked  with 
those  in  which  the  payment  or  distribution  only  is  deferred,  but  is  one  in  which 
time  is  of  the  essence  of  the  gift" 

This  leads  to  the  conclusion  that  the  individual  share  of  Thomas 
Downing,  Jr.,  in  the  remainder  of  the  estate,  if  any  shall  be  due  him, 
must  be  equally  divided  among  his  brother  and  half-sisters. 

The  remaining  question  is  what  becomes  of  the  share  of  John  J., 
who  died  before  the  death  of  the  testator,  leaving  no  descendants. 
Ordinarily,  under  a  well-settled  rule  of  construction,  when  the  lim- 
itation creates  a  tenancy  in  common,  the  gift  being  to  several  per- 
sons by  name,  and  not  to  them  as  a  class,  the  share  of  the  one  dying 
before  testator,  or  before  the  time  when  it  vests,  is  lapsed,  and  should 
be  distributed  as  intestate  estate.  Downing  v.  Marshall,  23  N.  Y. 
366;  Gill  t.  Brouwer,  37  N.  Y.  549;  Jarin.  Wills,  538.  While  the 
law  infers  a  personal  legacy  to  each  child,  when  there  are  several, 
from  a  specification  of  them  by  name,  yet  the  rule  is  not  inflexible. 
The  substantial  intent  of  the  testator  must  control,  rather  than  the 
words.  Hoppock  v.  Tucker,  59  N.  Y.  203,  208;  Stedman  v.  Priest, 
103  Mass.  296.  I  am  of  the  opinion,  from  an  examination  of  the 
will,  in  connection  with  the  conceded  facts  in  this  case,  as  I  have 
above  indicated,  that,  as  to  the  first  division  (the  personal  and  so 
much  of  the  proceeds  of  the  real  estate  as  may  be  necessary  to  com- 
plete it),  the  testator  intended  to  make  a  division  between  the  two 
branches  of  his  family  by  class,  so  that  the  death  of  John  J.  occa- 
sioned no  lapse,  although  he  was  made  a  tenant  in  common,  since 
the  members  of  the  class  antecedently  dying  were  not  actual  ob- 
jects of  the  gift,  and  the  entire  subject  of  the  gift  vested  in  the  sur- 
vivors. Downing  v.  Marshall,  supra.  As  to  the  present  division  of 
the  remainder  of  the  estate,  the  language  of  the  will  is  quite  clear 
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that  the  testator  intended  it  to  be  divided  among  his  children  as  in- 
dividuals. The  language  is,  **The  remainder  to  be  divided  equally 
among  my  five  children  above  named."  In  which  case  it  follows 
that  the  share  of  John  J.  in  the  remainder  either  lapsed  and  fell  into 
the  body  of  the  estate,  and  as  to  that  portion  the  testator  died  intes- 
tate, or  that  it  became  a  portion  of  the  remainder  to  be  divided  among 
testator's  children.  In  either  event  it  would  take  the  same  direction, 
and  be  ultimately  divided  among  the  remaining  children  of  the  de- 
ceased. 
Decreed  accqf  dingly. 


(1  N.  T.  Ann.  Cas.  404.) 

HAASE  V.  LEVERING. 

(CJommon  Pleas  of  New  York  City  and  County,  Special  Term.    March,  1895.) 

1.  Discharge  op  Attachment— Sheriff's  Claim  for  Poundage. 

Code,  §  709,  providing  that,  on  the  discbarge  of  an  attachment,  the  sheriff 
must  deliver  the  property  to  plaintiff,  on  payment  of  aU  costs,  charges,  and 
expenses  legally  chargeable  by  the  sheriff,  does  not  entitle  the  sheriff  to 
poundage,  on  discharge  by  tiling  an  undertaking  by  defendant;  it  being 
uncertain  what  amount,  if  any,  plaintiff  will  eventually  recover,  and,  under 
section  3307,  subd.  2,  poundage  is  computed  on  the  amount  at  which  settle- 
ment is  made. 

2.  Same. 

The  risk  Incurred  by  the  sheriff  from  the  possession  of  the  property  at- 
tached is  no  ground  for  a  claim  of  poundage. 

Action  by  Henrich  Haase  against  William  T.  Levering.  An  at- 
tachment issued,  under  which  the  sheriff  levied  on  certain  goods 
of  defendant.  The  attachment  was  thereafter  discharged  by  under- 
taking. Defendant  moved  to  release  the  sheriff's  lien  for  poundage. 
Motion  to  discharge  granted. 

Hirsch  &  Basquin,  for  plaintiff. 
Da\l8on  &  Chapman,  for  defendant. 

PRYOR,  J.  The  sheriff  demands  poundage  on  goods  attached. 
The  attachment  has  been  discharged  by  an  undertaking.  By  sec- 
tion 709  of  the  Code,  on  the  discharge  of  an  attachment,  the 
sheriff  must  deliver  the  property  to  the  plaintiff  on  payment  of  all 
costs,  charges,  and  expenses  legally  chargeable  by  the  sheriff;  that 
is,  at  the  time  of  the  discharge.  The  action  not  being  settled  or 
determined,  it  is  uncertain  what  amount,  if  any,  the  plaintiff  will 
eventually  recover;  and  no  sum  exists,  therefore,  on  which  to  com- 
pute poundage.  By  section  3307,  subd.  2,  of  the  Code,  if  the  action 
be  settled,  the  sheriff  may  have  poundage  "upon  the  value  of  the 
property  attached  not  exceeding  the  sum  at  which  the  settlement  is 
made."  But  the  action  is  not  settled,  and  is  proceeding  to  a  result 
which  cannot  be  anticipated.  In  the  absence  of  proof,  compensa- 
tion is  not  allowable  to  the  sheriff  for  trouble  and  expense  in  taking 
and  preserving  the  property.  Nestor  v.  Bischoff,  123  N.  Y.  517,  25 
N.  E.  1046.  The  risk  incurred  by  the  sheriff  from  the  possession  of 
the  property  is  no  ground  for  a  claim  of  poundage.  Flack  v.  State, 
95  N.  Y.  461,  469-471. 

The  conclusion  is  that  the  claim  for  poundage  be  disallowed.. 
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FAVRO  V.  TROY  &  W.  T.  BRIDGE  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    April  14,  1896.) 

Bridobs— Use  of  Trapdoor— Nbglioencs. 

In  an  action  for  personal  injuries,  it  appeared  tliat  plaintiff,  while  cross- 
ing a  bridge,  was  injured  by  the  raising  of  a  trapdoor  from  below  by  an  em- 
ploy 6  of  defendant;  that  the  door  was  outside  the  regular  way  for  foot 
passengers;  that  the  bridge  had  been  used  for  10  years,  during  which  time 
millions  of  foot  passengers  had  passed  over  it;  and  that  an  accident  had 
never  before  happened  from  the  use  of  the  door.  Held,  that  defendant  was 
not  chargeable  with  negligence  in  permitting  an  employ 6  to  lift  the  door 
without  having  ascertained  whether  a  person  was  on  it,  or  about  to  come 
on  it 

Appeal  from  circuit  court,  Albany  county. 

Action  by  Elizabeth  T.  Favro  against  the  Troy  &  West  Troy  Bridge 
Company  for  personal  injuries.  From  a  judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  HERRICK,  PUTNAM,  and 
MERWIN,  JJ. 

G.  Robertson,  Jr.  (Matthew  Hale  and  Albert  C.  Tennant,  of  coun- 
sel), for  appellant. 
John  BL  Gleason,  for  respondent. 

HERRICK,  J.  This  is  an  appeal  from  a  judgment  entered  upon 
the  verdict  of  a  jury  in  favor  of  the  plaintiff,  and  against  the  de- 
fendant, for  the  sum  of  f 7,000,  and  from  an  order  denying  a  motion 
for  a  new  trial,  made  upon  the  minutes  of  the  court.  It  appears 
that  the  defendant  owns  and  operates  a  bridge  crossing  the  Hudson 
river,  from  West  Troy,  in  the  county  of  Albany,  to  East  Troy,  in  the 
county  of  Renssalaer.  On  the  outer  side  of  the  bridge  there  is  a 
walk  intended  for  foot  passengers,  5  feet  7  inches  in  width;  then  a 
girder  2  feet  3  inches  wide,  which  is  part  of  the  structure  and  sup- 
port of  the  bridge;  then  the  roadway  proper,  23  feet  in  width,  and 
comprising — First,  next  to  the  girder,  a  space  3  feet  9  inches  be- 
tween the  girder  and  the  railroad  tracks;  second,  two  lines  of  rail- 
road tracks  with  a  space  between  them;  third,  upon  the  other  side, 
a  space  3  feet  9  inches  between  the  nearest  railroad  track  and  the 
girder  on  that  side;  fourth,  a  girder  of  the  same  width  as  upon  the 
other  side;  and,  fifth,  an  outer  walk  of  the  same  width  as  that  on 
the  other  side.  Near  the  center  of  the  bridge  there  is  a  draw  of 
from  250  feet  to  300  feet  in  length.  About  the  center  of  the  draw 
there  is  a  trapdoor  upon  the  roadway  between  the  girder  and  the 
north  railroad  track,  2  feet  6  inches  in  length  along  the  girder;  and 
extending  out  from  the  girder  towards  the  railroad  track,  2  feet  6 
inches,  there  is  a  ring  attached  to  the  northwest  corner  of  the  trap- 
door next  to  the  girder,  with  a  chain  attached  to  the  ring  passing 
over  a  pulley  then  dropped  through  a  hole  in  the  bridge  next  to  the 
side  of  the  girder,  so  that  a  person  underneath  the  door,  desiring 
to  raise  it,  can  do  so  by  pulling  this  chain.  The  hinges  of  this  trap- 
door are  on  the  east  side  thereof;  the  ring  and  chain  are  at  the  west; 
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SO  that,  when  the  door  is  raised,  it  rises  from  the  west,  and  describes 
an  arc  towards  the  easterly  side.  It  was  constructed  to  allow  the 
employes  of  the  bridge  to  go  down  below,  to  oil  the  machinery  of 
the  draw,  and  for  other  necessary  purposes.  It  had  to  be  located  in 
that  part  of  the  bridge,  and  appears  to  have  been  constructed  and 
operated  in  the  same  manner  as  is  common  upon  bridges  of  that  char- 
acter. It  appears  from  the  evidence  that  the  trapdoor  was  properly 
constructed,  and  was  in  a  safe  and  proper  condition.  The  foot  path 
or  way,  it  appears,  was  composed  of  boards  laid  lengthwise  of  the 
bridge,  with  interstices  between  them. 

The  plaintiff  is  a  resident  of  West  Troy.  On  April  24,  1893,  she 
went  over  to  Troy,  wheeling  a  baby  in  a  baby  carriage;  and,  upon 
her  return  from  Troy  to  West  Troy,  she  did  not  take  the  sidewalk  or 
path  for  foot  passengers,  but  that  portion  of  the  way  on  the  north 
side  of  the  bridge  between  the  girder  and  the  railroad  track,  as 
hereinbefore  described.  She  says  that  her  reason  for  doing  so  was 
that  the  interstices  between  the  boards  of  the  foot  way  were  so 
wide  in  places  that  the  wheels  of  the  carriage  were  liable  to  get  be- 
tween the  boards,  and,  in  addition,  that  she  had  been  previously  in- 
formed by  an  employ^  of  the  defendant  that  it  was  safe  to  take  the 
way  between  the  girder  and  the  railroad  tracks.  She  was  entirely 
familiar  with  the  bridge,  had  passed  over  it  repeatedly,  and  claims 
that  she  did  not  notice  the  trapdoor  at  the  time  of  the  accident.  The 
baby  carriage  had  just  passed  over  the  door,  and  she  had  stepped 
upon  it,  when  an  employ^  of  the  defendant,  who  had  gone  below,  de- 
siring to  come  up,  pulled  upon  the  chain,  and  raised  the  trapdoor,  by 
means  of  which  the  plaintiff  was  thrown  down  upon  the  bridge,  and 
received  the  injuries  complained  of  in  this  action.  It  appeared  in 
evidence  that,  during  10  years  before  the  happening  of  the  accident, 
more  than  7,500,000  foot  passengers,  averaging  2,100  daily,  had 
crossed  the  bridge,  and  that  no  accident  had  occurred.  It  also  ap- 
pe^ed  that  women  were  accustomed  to  cross  with  baby  carriages, 
many  of  them  taking  the  same  route  as  taken  by  the  plaintiff  in  this 
action. 

A  motion  was  made  at  the  close  of  the  plaintiffs  evidence,  and 
again  at  the  close  of  all  the  evidence  in  the  case,  for  a  nonsuit,  upon 
the  ground,  among  others,  that  there  was  no  negligence  shown  upon 
the  part  of  the  defendant;  that  the  trapdoor  in  use  was  the  ordinary 
and  customary  kind  used  upon  bridges  of  this  kind;  that  there  is 
no  evidence  that  it  was  improperly  constructed  or  improperly  used, 
^nd  that  the  bridge  had  been  used  for  over  20  years;  that  millions 
of  people  had  crossed  it ;  that,  up  to  the  time  of  this  accident,  no  ac- 
cident had  occurred;  and  that  no  injury  had  ever  been  received  in 
consequence  of  the  trapdoor;  and  that  the  defendant  had  no  reason 
to  apprehend  that  any  injury  was  likely  to  result  therefrom  to  any 
passenger.  The  motions  were  denied,  and  the  court,  in  charging, 
said: 

'*Tbe  only  possible  question  with  respect  to  the  defendant's  negligence  is 
just  this,  viz.:  Ought  they  to  have  permitted  their  servants  to  Uft  the  trap- 
door without  in  some  way  ascertaining  whether  a  person  was  upon  it,  or 
about  to  come  upon  it?" 
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It  seems  to  me  that  this  case  is  within  the  principle  laid  down  in 
Dougan  v.  Transportation  Co.,  56  N.  Y.  1;  Crocheron  v.  Ferry  Co., 
Id.  656;  Loftiis  v.  Ferry  Co.,  84  N.  Y.  455;  Burke  v.  Witherbee,  98 
N.  Y.  562;  Hubbell  v.  City  of  Yonkers,  104  N.  Y.  434,  10  N.  E.  858; 
Lafflin  v.  Railroad  Co.,  106  N.  Y.  136,  12  N.  E.  599;  Beltz  v.  aty  of 
Yonkers,  148  N.  Y.  67,  42  N.  E.  401. 

It  is  claimed  upon  the  part  of  the  respondent  that  the  defendant 
should  be  held  to  the  same  liability  as  ai'e  common  carriers  of  pas- 
sengers. Assuming  that  to  be  the  correct  rule,  still  it  seems  to  me 
that  the  evidence  in  this  case  fails  to  establish  actionable  negli- 
gence upon  the  part  of  the  defendant.  "A  carrier  of  passengers  is 
not  bound  to  foresee  and  provide  against  casualties  never  before 
known,  and  not  reasonably  to  be  expected.  •  •  •  Hence  his  duty 
is  not  to  be  estimated  by  what,  after  an  accident,  then  first  appears 
to  be  a  proper  precaution  against  a  recurrence  of  it."  Cleveland  v. 
Steamboat  Co.,  68  N.  Y.  306. 

In  Hubbell  v.  City  of  Yonkers,  104  N.  Y.  434,  10  N.  E.  858,  the 
plaintiff  had,  with  his  horse  and  carriage,  gone  over  an  embankment 
at  the  side  of  a  street;  and  the  plaintiff's  contention  was  that  the 
defendant  was  negligent  in  not  having  sufficiently  guarded  it,  to 
prevent  horses  going  over;  and  the  court  said: 

'The  very  tact  that  for  ten  years  or  more  this  embankment  had  been  In  the 
same  condition,  and  that,  so  far  as  appears,  no  similar  accident  had  occurred, 
is  most  cogent  evidence  of  the  lack  of  any  negligence  on  the  part  of  the  city 
in  failing  to  guard  this  spot." 

In  the  case  at  bar  it  appears  that  no  accident  had  ever  occurred 
from  the  use  of  this  trapdoor  before;  that,  during  the  preceding  10 
years,  millions  of  foot  passengers  had  gone  back  and  forth  over  the 
bridge;  that  it  was  a  common  occurrence  for  women  with  baby  car- 
riages to  pass  and  repass  over  the  very  portion  of  the  bridge  where 
this  accident  happened.  Experience  had  not  shown  that  any  dan- 
ger was  to  be  apprehended  from  this  trapdoor  that  it  was  necessary 
to  guard  against.  Cleveland  v.  Steamboat  Co.,  supra.  The  fact 
that  an  accident  has  happened  which  might  possibly  have  been 
prevented  does  not  necessarily  indicate  negligence  upon  the  part 
of  the  defendant.  **That  which  never  happened  before,  and  which 
in  its  character  is  such  as  not  to  naturally  occur  to  a  prudent  man, 
to  guard  against  its  happening  at  all,  cannot,  when  in  the  course  of 
years  it  does  happen,  furnish  good  ground  for  a  charge  of  negligence 
in  not  foreseeing  its  possible  happening  and  guarding  against  that 
remote-  contingency."  Hubbell  v.  City  of  Yonkers,  104  N.  Y.  434- 
439,  10  N.  E.  858.  Of  course,  it  was  apparent  that  a  person  might 
step  on  the  trapdoor  as  it  was  being  raised,  or  might  be  upon  it  when 
it  was  raised;  "but  that  this  was  likely  to  occur  is  negatived  by  the 
tact  that  multitudes  of  persons  had  passed  over  the  bridge  without 
the  occurrence  of  such  a  casualty."  Loftus  v.  Ferry  Co.,  84  N.  Y. 
455-460.  While  it  was  apparent,  as  I  have  stated,  that  it  might  hap- 
pen that  a  person  should  step  on  the  trapdoor  while  it  was  being 
raised,  jet  the  possibility  that  that  should  happen  in  this  poi  tion 
of  the  bridge,  which  was  aside  from  the  regular  pathway,  and  sej)- 
arate  from  it  by  a  raised  girder,  over  2  feet  in  width, — that  a  person 
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traversing  the  bridge  should  step  upon  this  trapdoor  just  at  the 
time  it  was  being  raised, — was  so  remote  a  possibility,  as  was  dem- 
onstrated by  the  use  of  the  bridge  for  so  many  years,  during  which 
millions  of  people  passed  over  it,  without  its  occurrence,  rendered 
the  accident  one  of  so  unlikely  a  character  that  the  defendant  can- 
not be  charged  with  negligence  in  not  having  anticipated  its  hap- 
pening, and  guarded  against  it.  "It  was  not  an  accident  of  a  char- 
acter which  was  likely  to  hapi)en,  and  there  was  no  negligence  in 
failing  to  guard  against  a  very  unlikely  possibility."  Glasier  v. 
Town  of  Hebron,  131  N.  Y.  447-453,  30  N.  E.  239. 

The  order  and  judgment  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event.    All  concur. 


(3  App.  DIv.  480.) 

MAHER  et  al.  v.  GARRY  et  al.    (No.  245.) 

(Supreme  Court,  AppeUate  Division,  First  Department.    April  10,  1896.) 

1.  Contracts— Power  to  Rescind— Coll atkral  Aqreement. 

Defendants'  testator  associated  plaintiifs  with  him  in  business  under  a 
written  contract,  providing  that  plaintiffs  should  invest  a  specified  sum, 
and  should  manage  the  business,  drawing  weekly  salaries;  that,  from  the 
profits,  testator  should  withdraw  the  amount  of  his  capital  trom  time  to 
time,  with  interest.  The  agreement  expressly  provided  that,  until  this 
amount  was  entirely  paid,  testator  or  his  executors  should  have  the  pow^r 
to  alter  any  portion  of  the  agreement,  or  to  cancel  the  same  absolutely,  on 
repaying  to  plaintiffs  the  sums  invested  by  them.  By  a  parol  agreement, 
made  before  the  main  contract  was  signed,  testator  agreed  to  add  a  codicil 
to  his  win,  providing  that,  as  long  as  plaintiffs  fulfilled  their  part  of  the 
contract,  his  executors  should  not  cancel  it  Such  codicil  was  actually  an- 
nexed to  the  will,  but  afterwards  revoked.  Held,  that  the  parol  agreement 
was  a  part  of  the  general  contract,  and.  under  the  power  given  to  testator 
to  alter  or  cancel  any  part  thereof,  he  had  the  right  to  rescind  tlie  parol 
agreement  to  limit  by  codicil  the  power  of  his  executors.  Patterson.  J., 
dissenting. 

8.  Specific  Performance— Indefinite  Agreement. 

A  parol  agreement  providing  merely  that,  if  plaintiffs  conform  to  the  con- 
tract, the  business  should  be  continued  until  the  amount  due  testator  was 
paid,  the  contract  containing  nothing  to  indicate  what  was  meant  by  con- 
forming to  the  contract,  and  not  limiting  the  time  within  which  the  amount 
due  testator  should  be  paid,  is  too  indefinite  to  be  enforced  in  equity. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  F.  Maher  and  Patrick  J.  Molohan  against  Delia 
Garry  and  others,  executors  of  Thomas  Garry,  deceased,  to  restrain 
defendants  from  canceling  a  certain  contract.  From  a  judgment 
dismissing  the  complaint,  plaintiffs  appeal.     Affirmed. 

For  former  report,  see  37  N.  Y.  Supp.  605. 

In  May,  1892,  and  for  years  prior  thereto,  the  defendants'  testator,  Thomas 
Garry,  was  engaged  in  tbe  retail  dry-goods  business  in  Grand  street,  in  this 
city.  The  plaintiffs  were  clerks  in  his  employ;  Maher  receiving  $33  per  wees, 
and  Molohan  receiving  $18  per  week.  The  testator  had  an  mvestment  of  up- 
ward of  $151,000  in  the  business.  He  wanted  to  withdraw  this  capital,  and 
gradually  retire  from  active  participation  in  the  business;  but  he  was  not  will- 
ing to  relinquish  any  part  of  his  sole  ownership  until  he  had  withdrawn  this 
amount  and  interest.  To  effectuate  this  object,  he  requested  the  plaintiffs 
to  enter  into  a  certain  contract,  the  essential  points  of  which,  so  rar  as  they 
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relate  to  the  matters  Involved,  are  that  the  business  should  continue  until 
such  time  as  Thomas  Garry  could  withdraw  from  It  his  capital,  with  interest; 
that  the  plaintiffs  should  each  contribute  $4,000  to  the  business;  that,  during 
the  period  while  withdrawals  were  being  made  by  Garry,  the  plaintiffs  should 
be  allowed  to  withdraw  the  same  amount  each  week  that  they  had  formerly 
been  receiving  as  salary,  and  that  during  such  time  they  should  have  no  fur- 
ther interest  in  the  business  or  profits;  that,  uix>n  the  withdrawal  of  his  capital 
and  interest,  it  should  become  the  duty  of  Garry  to  execute  to  each  of  the 
plaintiffs  good  and  sufficient  transfer  of  a  one-fifth  interest  in  and  to  the  busi- 
ness, and  all  the  capital,  assets,  and  effects,  good  will,  etc.,  connected  there- 
with, except  the  lease.  Further  provisions  of  the  contract  are  as  follows: 
"Eleventh.  It  is  further  mutually  and  expressly  agreed  by  the  parties  hereto 
that  the  party  of  the  first  part,  his  executors,  administrators,  successors,  or 
assigns,  shall  at  any  time  subsequent  to  the  date  of  this  agreement,  and  be- 
fore the  withdrawal  of  said  full  sum  of  $151,327.45  and  Interest,  have  full 
power  to  In  all  respects  terminate,  rescind,  and  annul  said  agreement,  as  to 
either  or  both  of  said  parties  of  the  second  part,  if  he  or  they  shall  see  fit  so 
to  do,  free  from  any  claim  for  damages  or  otherwise  on  the  part  of  the  said 
parties  of  the  second  part,  or  either  of  them;  provided,  however,  that  the  said 
party  of  the  firat  part,  or  his  executors,  admlnlstsators,  successors,  or  assigns, 
shall.  In  case  of  such  rescission,  rei>ay  to  the  parties  of  the  second  part  such 
sums  of  money  as  they  may  have  theretofore  contributed  to  the  capital  or 
the  said  business,  as  provided  In  section  second  hereof,  together  with  Inter- 
est on  such  sum  from  the  time  of  contribution  thereof.  If  said  contract  shall 
not  be  so  rescinded  until  the  full  withdrawal  of  said  sum  of  $151,327.45,  it  shall 
thereafter  be  binding  on  said  party  of  the  first  part,  except  as  herein  provided. 
It  Is  also  understood  and  agreed  that  the  party  of  the  first  part  may  at  any 
time  assign,  transfer,  or  set  over  bis  entire  Interest  In  the  said  business,  and 
the  assets,  effects,  and  pi'ofits  thereof,  or  any  portion  of  such  interest,  to  any 
person  or  persons  whatsoever,  and  that  any  such  transferee  shall  be  admitted 
as  a  partner  in  the  said  firm.  If  desired  by  the  party  of  the  first  part;  it  being 
the  understanding  and  intention  of  the  parties  hereto  that  during  the  whole 
time  of  the  continuance  of  the  said  business,  as  set  forth  In  section  first  hereof, 
the  said  party  of  the  first  part  shall  remain  the  sole  owner  of  the  said  business, 
and  the  assets  and  effects  thereof,  with  the  same  full  power  of  disposition  or 
transfer  thereof,  in  case  he  sees  tit  so  to  do,  as  though  this  agi'cement  had  not 
been  made.  During  said  time  the  party  of  the  first  part  may  also,  at  will,  alter 
the  provisions  of  the  foregoing  sections."  By  the  fifteenth  clause  It  was  pro- 
vided that,  after  the  capital  had  been  withdrawn,  the  testator,  or  his  rep- 
resentatives, successors,  or  assigns,  should  have  the  deciding  voice  as  to  any 
matter  that  might  arise  in  the  conduct  of  the  business,  and  might  at  any  time 
i:hange  any  of  the  provisions  in  relation  to  such  conduct.  The  sixteenth  clause 
provides  that,  after  the  testator  has  been  repaid  his  capital  and  Interest,  he 
or  his  representatives  "shall  have  the  power,  at  any  time  during  the  continua- 
tion of  the  said  business,  to  transfer  his  Interest  therein,  or  in  the  profits  there- 
of," to  such  parties  as  he  or  they  may  see  fit.  The  seventeenth  clause  pro- 
vides that,  If  the  testator  or  his  representatives  choose  to  form  a  special  part- 
nership after  his  capital  is  withdrawn,  he  may  designate  the  general  part- 
ners, "and  he  and  his  representatives  shall  have  full  power  iu  all  respects  to 
fix  the  particular  terms  and  conditions  of  such  special  partnerthip  which  shall 
bind  said  parties  of  the  second  part."  The  twenty-third  clause  Is  as  follows: 
"Twenty-Third.  It  Is  further  expressly  provided  that  the  death  of  the  party 
of  the  first  part  duiing  any  of  the  periods  herein  specified  shall  not  affect  his 
rights,  or  those  of  his  executors,  administrators,  successors,  or  assigns,  but 
that  each  and  every  provision  herein  contained  shall  apply  to  such  executors, 
administrators,  successors,  and  assigns  with  the  same  force  and  effect  as  they 
would  have  had  as  regards  said  party  of  the  first  part  had  such  death  not 
occurred;  and,  if  such  death  shall  occur  after  the  withdrawal  of  said  sum  of 
$151,327.45  and  interest,  it  shall  not  cause  any  alteration  In  the  general  part- 
nership, if  organized,  or  dissolve  said  special  partnership,  if  formed;  but  such 
representatives  and  assigns,  or  any  persons  appointed  by  them,  shall  in  all 
respects  occupy  the  position  of  the  said  party  of  the  first  part,  and  said 
business  shall  continue  as  herein  provided."  ^^  , 
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What  took  place  when  this  paper  was  offered  for  signature  Is  thus  detailed 
by  one  of  plaintiffs'  witnesses:  "At  the  time  of  reading,  Mr.  Molohan  objected 
to  signing  It  under  its  present  conditions.  He  said,  *Mr.  Garry,'  who  was  pres- 
ent, and  myself,  that  as  far  as  Mr.  Garry  was  concerned,  that  he  would  trust 
him,  and  sign  It,  but  he  said,  *You  are  liable  to  die.  [He  was  looking  sickly  at 
the  time.]  What  would  your  executors  do?  What  position  would  It  place  us 
in  if  we  would  sign  this?'  Mr.  Garry  replied,  stating  that  he  would  make  a 
codicil  to  his  will  directing  his  executors  to  conform  to  the  agreement;  that 
is,  if  they  conformed  to  the  agreement,  to  continue  the  business  until  the 
amount  was  paid,  and  that  the  contract  would  be  fulfilled."  And  thereupon 
the  agreement  was  signed.  Upon  cross-examination,  this  witness  statea  that 
his  recollection  was  that  "there  was  objection  made  at  the  time  of  reading 
certain  paragraphs.  I  could  not,  without  looking  at  the  agreement,  remem- 
ber the  numbers  of  the  paragraphs  to  which  objection  was  made."  "There 
was  a  protest  against  signing  under  such  provisions.  Mr.  Molohan  made  it, 
before  the  reading  was  completed.  That  is  my  recollection.  Mr.  Molohan 
made  a  protest.  As  I  have  stated  before,  he  said  to  Mr.  Garry:  'As  far  as 
you  are  concerned,  I  would  trust  you  under  the  circumstances.  But  you  are 
a  sickly  man.  You  may  die;  and,  in  case  the  executors  should  desire  to 
close  this  business,  what  would  our  position  be?'  Mr.  Garry  then  stated  to 
them  that  he  would  add  a  codicil  to  his  will,  directing  his  executors  to  have 
that  business  continued  provided  these  young  men,  Maher  and  Molohan, 
would  comply  with  the  contract."  It  was  stipulated  that  the  lawyer  who 
drew  the  agreement  would  give  similar  testimony  to  that  above  detailed,  with 
the  addition  that  he  would  testify  **that  Mr.  Molohan's  statements  at  the  in- 
terview with  regard  to  his  confidence  in  Mr.  Garry  were  that  he  was  willing  to 
trust  Mr.  Garry  as  to  continuance  of  the  business  during  the  latter's  lifetime, 
but  that  he  objected  to  trusting  Mr.  Garry's  executors  under  the  agreement 
as  drawn."  Thereupon  the  plaintiffs  said  that  with  that  understanding  they 
would  sign  It,  which  they  did;  and  thereafter  they  entered  upon  the  con- 
duct of  the  business,  and  complied  with  all  their  duties  under  the  contract 
including  the  payment  of  $4,000  each,  as  required  by  its  terms,  which,  in 
the  event  of  the  contract  being  canceled,  was  to  be  returned,  and  which, 
with  interest,  has  been  tendered  by  the  defendants.  During  the  intervening 
period  between  the  date  of  the  contract  and  the  commencement  of  this  suit. 
Thomas  Garry,  before  his  death,  and,  since  that  time,  his  executors,  have 
withdrawn  $114,844.76  out  of  the  $151,000  and  upward  which  constituted  his 
capital,  and  which  latter  sum,  under  the  agreement,  he  was  entitled  to  draw 
before  the  plaintiffs  acquired  any  rights  In  such  business.  After  the  execution 
of  the  agreement,  Garry  executed  a  codicil  to  his  will,  in  which  he  incorporat- 
ed a  provision  somewhat  similar  to  that  which  he  had  promised  to  provide. 
He  subsequently  executed  another  will.  Which  contained  no  such  provision, 
by  which  these  defendants  were  appointed  as  executors;  and,  as  such,  claim- 
ing the  right  to  do  so,  they  have  notified  the  plaintiffs,  since  the  death  of  Garry, 
of  their  desire  to  cancel  and  annul  the  agreement. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Frederic  R.  Kellogg,  for  appellants. 
Samuel  Untermyer,  for  respondents. 

O'BRIEN,  J.  The  object  of  this  suit  is  to  obtain  a  judgment  en- 
joining and  restraining  the  defendants,  as  executors  of  Thomas  Gar- 
ry, from  attempting  to  rescind,  annul,  terminate,  or  modify  the  con- 
tract between  the  plaintiffs  and  the  said  Garry,  and  from  liquidat- 
ing, selling,  disposing  of,  or  interfering  with,  the  business,  or  with 
its  assets  and  effects,  or  with  the  control  and  management  thereof  by 
the  plaintiffs,  and  from  excluding  them  from  the  premises  occupied 
by  the  business,  or  from  its  books  and  property,  upon  the  grounds 
that,  by  the  terms  of  the  agreement,  the  decedent  became^undj  not 
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only  to  execute  a  written  contract,  which  was  actually  signed,  but 
also  to  make  a  will  of  such  a  nature  that  the  executors  should  have 
no  power,  as  against  these  plaintiffs,  under  the  circumstances  now 
existing,  to  wind  up  the  business,  and  to  da  the  things  which  they 
are  now  attempting  to  do;  and  that,  either  through  innocent  mis- 
take OP  through  fraud,  the  will  which  the  decedent  promised  to  exe- 
cute was  not,  as  a  matter  of  fact,  made  by  him. 

The  two  questions  which  naturally  present  themselves  at  the  out- 
set are  as  to  whether  the  understanding  or  agreement  relied  upon  as 
to  Garry's  making  a  will  could  be  proved  by  parol  evidence,  and,  if 
it  could,  whether  such  shows  a  binding  agreement.  In  reading  the 
contract  between  the  plaintiffs  and  Garry,  it  will  be  noticed  that  it 
contains  covenants  executed  by  both  parties,  and  embodies  provisions 
which  assume  to  provide  not  only  for  the  contingency  of  death,  but 
for  nearly  every  other  conceivable  contingency  as  well.  Notwith- 
standing that  thus  the  contract  appears  on  its  face  to  be  complete, 
plaintiffs  claim  the  right  to  establish,  by  parol,  an  agreement  contem- 
poraneous with  the  execution  of  the  written  instrument,  which  the 
respondents  insist  is  inconsistent  with  the  latter,  but  which  the  ap- 
pellants claim  is  a  collateral  agreement,  and  therefore,  as  coming 
within  the  class  of  exceptions,  is  not  a  violation  of  the  rule  which  ex- 
cludes the  admission  of  parol  evidence  to  vary,  contradict,  or  control 
a  written  contract. 

In  Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  E.  961,  which  is  the  latest 
expression  of  the  court  of  appeals  on  the  subject,  it  is  said: 

"It  is  a  general  rule  that  evidence  of  what  was  said  between  the  parties  to 
a  valid  instrument  in  writing,  either  prior  to  or  at  the  time  of  its  execution, 
cannot  be  received  to  contradict  or  vary  its  terms.  This  rule  is  not  universal 
in  its  application,  because  the  courts,  in  their  efforts  to  prevent  fraud  and  In- 
justice, have  laid  down  certain  exceptions,  which,  although  correct  in  princi- 
ple, are  sometimes  so  loosely  applied  in  practice  as  to  threaten  the  Integrity 
of  the  rule  itself.  The  real  exceptions  may  be  grouped  into  two  classes,  the 
first  of  which  Includes  those  cases  in  which  parol  evidence  has  been  received 
to  show  that  that  which  purports  to  be  a  w^ritten  contract  is,  in  fact,  no  con- 
tract at  all.  ♦  ♦  ♦  The  second  class  embraces  those  cases  which  recognize 
a  written  instrument  as  existing  and  valid,  but  regard  it  as  incomplete,  either 
obviously  or  at  least  possibly,  and  admit  parol  evidence  not  to  contradict  or 
vary,  but  to  complete,  the  entire  agreement,  of  which  the  writing  was  only  a 
part.  •  ♦  ♦  Two  things,  however,  are  essential  to  bring  a  case  witnm  this 
class:  First,  the  writing  must  not  appear  upon  inspection  to  be  a  complete 
contract,  embracing  all  the  particulars  necessary  to  make  a  perfect  agree- 
ment, and  designed  to  express  the  whole  arrangement  between  the  parties,  for 
in  such  a  case  it  is  conclusively  presumed  to  embrace  the  entire  contract; 
second,  the  parol  ievidence  must  be  consistent  with,  and  not  contradictory  of, 
the  written  instrument" 

Are  the  two  things  essential  to  bring  a  case  within  the  exception 
allowed  to  the  general  rule  present  in  the  case  at  bar?  Is  there 
anything  to  indicate  upon  inspection  of  the  written  agreement  that 
it  was  not  designed  to  express  the  entire  understanding  of  the  par- 
ties? And  is  the  agreement  thus  supported  by  parol  "consistent 
with,  and  not  contradictory  of,  the  written  instrument"?  We  think 
it  would  be  difficult  to  conclude,  after  reading  the  written  contract, 
consisting  of  27  clauses,  which  apparently  was  designed  to  cover 
every  possible  contingency  that  could  arise,  that  such  an  agreement  Jp 
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was  not  on  its  face  complete,  and  did  not  contain  the  entire  agree- 
ment of  the  parties.  But  assuming  that  we  are  justified  in  regard- 
ing the  written  contract  as  incomplete,  and  the  parol  agreement  as 
collateral  and  supplemental,  can  it  be  said  that  it  is  consistent  with 
the  wTitten  agreement?*  The  latter  expressly  deals  with  the  rights, 
powers,  and  obligations  of  the  testator's  executors  with  I'espect  to 
the  contractual  relations  then  created  by  it;  and  the  pai'ol  agree- 
ment must  be  regarded  as  relating  to  the  same  subject-matter,  be- 
cause its  effect  is  to  destroy  the  very  provisions  of  the  written  agree- 
ment which  refer  to  the  rights,  powers,  and  obligations  of  the  execu- 
tors. It  will  thus  be  seen  that  both  cover  the  same  area.  In  each 
the  subject  was  the  powers  of  the  executors  of  the  testator  to  deal 
with  the  business  w^ith  reference  to  which  the  contract  was  made, 
after  his  death.  The  written  agreement  gave  to  the  executors  the 
identical  power  to  terminate  the  interest  of  the  plaintiffs  which  was 
reserved  by  the  testator  to  himself  during  his  life.  By  the  parol  ar- 
rangement, as  interpreted  by  the  plaintiffs,  the  executors  were  to  be 
precluded  from  exercising  the  right  to  terminate  the  contract  so  long 
as  the  plaintiffs  conformed  to  its  requirements.  An  agreement  to 
make  testamentary  provisions  prohibiting  the  defendants  from  inter- 
fering with  the  business  is  the  equivalent  of  an  agreement  on  the 
part  of  the  testator  that  his  executors  should  not  exercise  such  right. 
Not  only  this,  but  the  provisions  evidence  an  intention  upon  Garry's 
part  that  neither  he  nor  his  estate  would  be  in  any  way  legally 
obliged  to  perform  any  one  act;  and  in  this  respect  the  plaintiffs 
were  willing  to  take  their  chances.  If,  then,  we  give  the  force  to 
the  parol  agreement  claimed  for  it  by  the  plaintiffs,  is  it  not  clearly 
inconsistent  with,  and  does  it  not  annul,  the  express  provisions  of  the 
written  contract? 

Without,  however,  deciding  that  the  parol  agreement  is  inconsist- 
ent with,  and  would  tend  to  vary  and  contradict,  the  written  instru- 
ment, and  assuming  that  equity  would  enforce  a  distinct  and  defi- 
nite agreement,  and  give  relief  regardless  of  the  operations  of  rules 
of  law  or  statute,  when  the  result  of  recognizing  such  rules  would 
be,  not  the  prevention,  but  the  commission,  of  a  fraud,  we  are  brought 
to  the  second  consideration,  as  to  whether  the  parol  agreement  was 
such  a  binding  and  definite  contract  that,  if  in  writing,  it  would  be 
enforced.  If  we  assume,  then,  that  Garry  agreed  to  make  a  codicil 
directing  his  executors  "that,  if  the  plaintiffs  conformed  to  the  agree- 
ment, they  were  to  continue  the  business  until  the  amount  was  paid, 
and  the  contract  fulfilled,"  it  will  be  noticed  that  there  is  an  ab- 
sence, not  only  of  anj-thing  to  indicate  what  is  meant  by  "conform- 
ing" to  the  agreement,  but  there  is  no  time  fixed  w^hen  the  amount 
to  which  the  testator  was  entitled  is  to  be  paid.  Wliile  living,  he 
had  "full  power  to  determine  at  what  time  and  in  what  manner"  his 
capital  should  be  drawn;  and  so,  under  the  written  agreement,  the 
executors  have  the  same  power.  But  the  parol  agreement  is  silent 
as  to  the  time  and  manner  in  which  the  money  was  to  be  paid;  and 
thus  the  executors,  if  the  plaintiffs  are  right,  are  under  obligation 
to  permit  the  business  to  continue  for  an  indefinite  and  uncertain 
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period  of  time.  There  is  abundant  authority  for  the  proposition  that 
equity  will  not  undertake  to  enforce  specifically  a  contract  which  is 
indefinite  and  uncertain  in  its  character.  Stanton  v.  Miller,  58  N. 
Y.  192;  Shakespeare  r.  Markham,  72  N.  Y.  400;  Crosdale  v.  Lani- 
gan,  129  N.  Y.  604,  29  N.  E.  824.  The  plaintiffs,  seeing  the  force  of 
this,  have  offered  to  stipulate  against  any  injury  flowing  to  the  es- 
tate from  the  absence  of  any  definite  provision  on  this  subject.  But 
this  does  not  aid  us  in  determining  the  question  as  to  the  plaintiffs' 
right  to  relief,  which  must  be  predicated  upon  the  agreement  itself, 
though  if,  upon  that,  we  could  reach  a  conclusion  favorable  to  the 
plaintiffs,  it  might  be  that  equity  would  require  that  the  relief  should 
be  accorded  upon  certain  conditions  which  the  court  would  undoubt- 
•edly  have  the  right  to  impose.  Our  conclusion  upon  this  branch  of 
the  case  is  that  the  parol  contract  is  too  indefinite  to  be  enforced. 
But,  if  definite,  is  it  binding? 

The  written  contract  imposed  no  obligation  on  Garry  or  his  estate 
prior  to  the  withdrawal  of  his  capital.  It  is  conceded  that  Garry 
had  the  right,  at  any  time  during  his  life,  before  his  capital  was 
withdrawn,  arbitrarily  to  cancel  the  agreement,  and  to  return  to 
each  of  the  plaintiffs  his  f 4,000.  He  was  the  sole  owner  of  the  busi- 
ness until  such  withdrawal  of  capital.  He  could  sell  the  business, 
and  the  purchaser  could  cancel  the  agreement.  In  fact,  the  written 
agreement  permitted  him  to  do  as  he  chose  with  the  property,  so 
long  as  any  part  of  his  capital  remained  in  the  business.  And, 
even  after  it  had  been  withdrawn,  he  was  to  fix  the  terms  of  any 
partnership,  and  the  interests  of  the  partners.  If  into  such  an  agree- 
ment we  read  the  parol  understanding  relied  upon  by  the  plaintiffs, 
can  it  be  said  that  there  was  any  binding  obligation  created?  It  is 
not  claimed  that,  if  so  written  in,  the  clauses  relating  to  the  right  of 
Garry  in  his  lifetime  to  annul  and  cancel  the  agreement  at  any  time 
befoi-e  his  capital  was  withdrawn  would  be  in  any  way  destroyed  or 
impaired.  Therefore,  in  respect  to  the  agreement  to  make  the  codicil 
to  his  will,  restricting  the  right  of  his  executors,  this  was  subject, 
as  was  every  other  provision  of  the  agreement,  to  the  arbitrary  will 
and  disposition  of  Garry.  If,  during  his  lifetime,  he  had  canceled 
the  agreement,  or  had  sold  the  business  to  another,  then  all  the 
rights  which  the  plaintiffs  had  under  the  agreement,  including  the 
provision  for  a  codicil,  would  have  fallen.  If  we  are  right  in  our 
reasoning,  then  it  follows  that  he  was  at  liberty  at  any  time  during 
life  arbitrarily  to  change  his  mind  in  regard  to  making  a  codicil  to 
his  will,  or  making  any  provision  for  the  security  of  the  plaintiffs 
after  his  death;  and  this  power  was  not  dependent  upon  his  can- 
celing the  entire  agreement,  because,  while  any  portion  of  his  cap- 
ital remained,  he  could  annul  any  of  its  pro\isions.  And  that  this 
wari  his  understanding  clearly  appears,  because  he  executed  a  codicil 
some  time  after,  which,  to  a  certain  extent,  complied  with  what 
plaintiffs  claimed  was  the  parol  agreement,  and  later  made  a  new 
will  which  had  no  such  clause  as  it  is  now  insisted  he  should  have  in- 
cluded therein;  and  thus  the  evidence  is  afforded  that  he  changed 
his  mind  on  this  subject    He  was  not  required  by  the  agreement  to 
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indicate  in  any  way  his  change  of  mind,  and  he  was  therefore  at 
liberty  to  notify  them  or  not  of  such  change. 

It  will  thus  be  seen  that  we  agree  with  the  views  of  the  learned 
trial  justice  that: 

"The  plaintiflPs  concededly  gave  to  the  testator  the  absolute  power  to  cancel 
during  his  lifetime.  The  trust  which  they  reposed  In  his  winiDgness  to  deal 
Justly  with  them  was  fully  as  great  as  that  which  they  would  be  expected  to 
place  in  him  if  they  placed  a  moral  reliance  upon  his  executing  a  favorable 
provision  in  his  will.  They  were  wUling  to  trust  him,  at  the  same  time,  not  to 
exercise  unjustly  the  power  to  cancel  and  also  to  Incorporate  a  provision  in 
his  will  continuing  the  business.  Both  acts  had  to  be  performed  in  his  life- 
time. Both  acts  were  left,  not  only  to  his  sense  of  justice,  but  to  his  possible 
perception  of  the  danger  of  continuing  a  business  decreasing  in  value,  or  in- 
creasing  in  risis,  in  times  of  financial  distress;  so  that  he  might  provide  for  him- 
self or  for  his  estate  when  he  could  no  longer  supervise  it  against  the  perils 
of  the  future.  So  considered,  the  whole  transaction  at  the  time  of  the  sign- 
ing of  the  instrument  was  consistent  with  the  purposes  and  intentions  of  the 
parties;  and  it  is  the  most  reasonable  supposition  that  the  plaintiffs  relied 
upon  his  willingness  to  allow  the  business  to  continue  after  his  death,  if,  in 
his  judgment,  it  should  likely  be  safe  to  do  so,  rather  than,  upon  a  legal  obliga- 
tion, to  prevent  after  his  death  the  doing  of  a  thing  which  he  might  do  in  hi& 
life,  and  which  legal  obligation  was  nowhere  incorporated  into  the  lengthy  and 
expressive  instrument  which  contained  the  agreement  of  the  parties." 

Apart,  therefore,  from  the  question  as  to  whether  the  oral  agree- 
ment varied  and  w^as  inconsistent  with  the  written  contract,  and 
upon  the  grounds  that  such  agreement  is  too  indefinite  to  be  en- 
forced, and  is  not  binding,  we  think  the  judgment  should  be  affirmed,, 
with  costs. 

VAN  BRUNT,  P.  J.,  and  WILLIAMS,  J.,  concur. 

INGRAHAM,  J.  (concurring).  The  extremely  unfortunate  posi- 
tion in  w^hich  plaintiffs  now  find  themselves,  and  the  manifest  in- 
justice of  the  position  taken  by  the  defendants  in  exercising  the  pow- 
er given  to  them  by  the  contract  to  terminate,  rescind,  and  annul  it 
at  any  time  before  the  withdrawal  of  the  full  sum  of  f  151,327.45, 
natm'ally  incline  us  to  find,  if  possible,  some  method  by  which  we  can 
prevent  such  injustice  being  done  to  the  plaintiffs.  We  are,  how- 
ever, confronted  with  the  contract  that  the  plaintiffs  have  themselves 
executed.  They  have  seen  fit  to  agree  that  the  defendants'  testator, 
his  executors,  administrators,  successors,  or  assigns,  shall  have  this 
right  to  terminate,  rescind,  and  annul  the  agreement  at  any  time 
before  the  full  amount  agreed  to  have  been  paid  to  the  defendants* 
testator  from  the  business  shall  have  been  actually  paid  to  them;  and 
it  is  that  agreement  that  we  are  required  to  enforce.  We  cannot 
make  a  new  agreement  for  the  parties,  nor  can  we  deliberately  over- 
look or  disregard  the  express  terms  of  the  contract  that  the  parties 
have  made. 

This  provision  of  the  eleventh  clause  of  the  contract  is  explicit,  and 
gives  to  the  testator  and  his  executors  the  full  and  uncontrolled 
power,  in  their  discretion,  to  terminate  the  agreement  at  any  time 
prior  to  the  final  withdrawal  of  the  sum  specified.  The  evidence 
shows  that  that  provision  and  its  effect  were  clearly  understood  by 
the  plaintiffs  before  they  signed  the  instrument.    Thus,  with  their 
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eyes  open,  understanding  what  they  were  doing,  they  made  the 
agreement.  Having  made  it,  the  testimony  is  that,  at  the  same  time, 
another  and  independent  agreement  was  made  between  the  plain- 
tiffs and  the  defendants'  testator,  and  we  are  asked  to  enforce  that 
agreement.  I  think  it  clear  that  the  latter  was  not  one  that  was 
in  conflict  with  this  written  agreement  that  the  parties  then  execut- 
ed, but  one  thfxt  was  entirely  independent  of  it,  and  not  at  all  incon- 
sistent with  it.  The  testimony  is  that  the  plaintiffs  objected  to  ex- 
ecuting the  proposed  written  agreement,  on  the  ground  that,  while 
they  would  trust  Mr.  Garry,  the  contingency  of  his  death  was 
presented  to  them;  and  then  the  question  came  up  as  to  what  the 
executors  would  do  in  case  of  Mr.  Garry's  death,  the  contract  giving 
to  the  executors  the  same  power  that  Mr.  Garry  had  to  terminate 
the  contract.  To  meet  that  objection,  it  was  not  proposed  to  take 
away  from  the  executors  this  power  to  rescind  the  contract.  It  was 
not  proposed  to  restrict  them  as  to  what  they  could  or  could  not  do 
as  between  the  plaintiffs  and  the  executors  in  case  of  Garry's  death. 
Mr.  Garry  said  to  the  plaintiffs  that  he  would  make  a  codicil  to  his 
will,  directing  his  executors  to  have  the  business  continued,  provided 
the  plaintiffs  would  comply  with  the  contract;  and  with  that  agree- 
ment the  plaintiffs  were  content,  and  signed  the  contract.  This  un- 
derstanding with  Mr.  Garry  as  to  the  codicil  that  he  would  execute 
would  not  be  at  all  inconsistent  with  the  discretion  that  the  ex- 
ecutors had  to  terminate  the  contract.  Garry  made  no  agreement 
with  the  plaintiffs  that  his  executors  would  not  exercise  the  power. 
He  simply  said  that,  by  a  codicil,  he  would  direct  his  executors  not  to 
exercise  it  upon  certain  conditions;  and,  as  between  the  plaintiffs 
and  the  executors,  it  left  them  in  the  position  by  which  the  executors 
had  the  power  to  rescind  the  contract,  that  power  being  expressly 
given  to  them  by  the  contract  that  was  signed  after  Q-arry  had  agreed 
that  he  would  make  a  codicil  by  which  he  would  leave  direction  to 
his  executors  as  to  how  they  should  exercise  the  power  given  them 
by  the  contract.  The  only  effect  that  the  execution  of  such  a  codicil 
would  have  as  between  the  plaintiffs  and  the  executors  would  be 
that,  under  it,  the  executors  would  have  the  power  to  continue  the 
business  if,  in  their  discretion,  they  considered  it  for  the  benefit  of 
the  estate.  It  might  be  that  one  of  the  executors  or  one  of  the 
legatees  or  beneficiaries  under  Garry's  will  would  have  the  right  to 
ask  the  court  to  compel  the  executors  to  carry  out  Garry's  directions ; 
but  these  plaintiffs  would  not  be  in  a  position,  under  the  contract 
they  had  signed,  to  ask  the  court  for  a  judgment  restraining  the  ex- 
ecutors from  enforcing  this  express  provision  by  which  power  was 
given  to  them  to  rescind  the  contract. 

A  different  question  would  have  been  presented  had  the  plaintiffs, 
before  the  executors  had  formally  rescinded  the  contract,  tendered 
to  the  executors  the  amount  that  was  unpaid  of  the  sum  that  Garry 
or  his  estate  was  entitled  to  withdraw  from  the  business,  and  then 
insisted  upon  the  contract  for  the  continuation  of  the  partnership 
being  performed.  That,  however,  was  not  done.  The  amount  had 
not  at  the  time  of  the  trial  been  withdrawn  from  the  business,  and, 
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under  the  express  provisions  of  the  contract  in  force  as  between 
these  plaintiffs  and  the  executors,  the  executors  had  the  power  to 
terminate  the  contract,  and  the  existence  of  such  a  codicil  would  not 
justify  the  court  in  taking  away  from  the  executors  the  power  ex- 
pressly given  to  them  by  the  agreement. 

I  can  see  no  escape  from  the  conclusion  that  this  judgment  was 
right,  unless  we  are  prepared  to  make  an  entirely  new  contract  for 
the  parties,  instead  of  enforcing  the  one  that  they  have  made.  I 
concur,  therefore,  in  an  affirmance  of  the  judgment. 

PATTERSON,  J.  (dissenting).  I  am  not  able  to  agree  with  the 
views  expressed  in  the  opinion  of  the  court  in  this  cause,  nor  in  the 
conclusion  at  which  Mr.  Justice  INGRAHAM  has  arrived  in  his  con- 
curring opinion.  It  is  conceded  that  the  equities  are  overwhelm- 
ingly with  the  plaintiffs,  but  it  is  considered  that  the  court  is  power- 
less to  grant  relief,  by  reason  of  supposed  insurmountable  obstacles  in 
fixed  rules  of  law  applying  to  the  contract  relations  existing  between 
the  parties.  In  my  judgment,  not  only  do  those  alleged  obstacles 
not  exist,  but,  the  intrinsic  merits  of  the  plaintiffs'  cause  being  so 
clear  and  indisputable,  an  efficient  remedy  may  be  afforded  within 
and  pursuant  to  well-established  elementary  principles  of  equity, 
without  violating  or  ignoring  any  rule  of  law  or  of  evidence,  and 
without  the  arbitrary  exercise  of  judicial  authority.  We  have  be- 
fore us  a  plain  case  of  a  grievous,  contemplated,  and  threatened 
wrong,  imposing  upon  the  court  a  plain  duty,  one  which  it  should  be 
eager  to  discharge,  and  not  astute  to  evade,  namely,  to  grant  that 
measure  of  relief  which  the  plaintiffs'  rights  demand,  and  to  with- 
hold which,  it  seems  to  me,  is  purely  and  simply  a  denial  of  justice. 

Many,  but  not  all,  the  material  facts,  are  mentioned  in  the  pre- 
vailing opinion;  but  no  reference  is  made  to  the  exact  situation  of 
the  partieSj  nor  to  the  leonine  char  acted,  of  the  contract  made  by  the 
defendants'  testator  with  the  plaintiffs.*  Mr.  Garry,  desiring  to  re- 
tire from  any  active  connection  with  the  business  owned  by  him, 
proposed  to  put  it  absolutely  in  the  charge  of  his  two  clerks,  the  plain- 
tiffs, for  them  to  conduct  without  any  participation  by  him;  they  to 
devote  their  whole  time  and  to  mortgage  their  future  for  his  benefit; 
he  to  retain  absolute  ownership  of  the  business;  they  to  withdraw 
from  it  only  such  weekly  sums  as  were  equal  to  the  wages  thereto- 
fore paid  them;  they  to  advance  every  dollar  of  necessary  cash  cap- 
ital,— that  is  to  say,  each  to  advance  $4,000  (and  the  evidence  shows 
that  the  indebtedness  of  the  business  never,  during  any  period  of  its 
currency,  was  greater  than  between  $5,000  and  |8,000);  he  (Garry) 
to  receive,  from  the  profits  of  the  business  made  for  him  by  the  labor 
and  the  capital  of  these  plaintiffs,  the  sum  of  $151,000,  with  interest 
at  6  per  cent.;  and,  when  that  sum  was  paid  him,  the  plaintiffs 
were  to  acquire,  as  their  reward,  each  a  one-fifth  interest  in  the 
business,  Garry  still  retaining  three-fifths  of  the  whole.  Those  are 
facts  in  the  case  which  should  be  made  prominent.  Garry  was  to 
secure  to  himself  every  dollar  he  had  in  the  business,  real  or  imag- 
inary, was  to  be  the  absolute  owner,  was  to  take  no  part  in  conduct- 
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ing  it,  to  do  no  work,  but  to  leave  everything  to  the  fidelity,  the  dili- 
gence, and  the  business  skill  of  his  two  clerks;  and  all  that  they 
had  to  look  forward  to,  after  Garry  was  satisfied  in  full,  was  the 
acquisition  of  a  small  fractional  proprietorship  in  the  business,  which 
would  give  them  a  standing,  and  open  to  them,  possibly,  a  business 
career.  They  were  willing  to  enter  into  this  contract  in  the  hope 
and  expectation  referred  to,  and  they  were  also  willing  to  stipulate 
that  Mr.  Garry  mighty  at  any  time  before  the  full  sum  of  ?151,000 
and  interest  at  6  per  cent,  was  paid  to  him,  from  profits  to  be 
earned  by  them,  terminate  the  agreement,  and  resume  possession  of 
the  business,  by  returning  to  them  their  capital.  This  they  were 
willing  to  do,  obnously,  because  they  not  only  trusted  to  the  integ- 
rity, the  sense  of  justice,  and  the  gratitude  of  Garry,  but  because  it 
is  patent  that  it  could  not  be  to  his  interest  to  put  an  end  to  a  con- 
tract so  immensely  beneficial  to  himself,  so  long  as  they  faithfully 
carried  out  their  part  of  it  by  paying  to  him,  from  profits,  the  whole 
value  of  his  business,  and  leaving  him,  when  that  was  done,  the  lion's 
share  of  what  remained. 

When  the  preliminaries  of  this  contract  had  been  settled,  and  the 
parties  met  to  execute  a  written  agreement,  at  the  office  of  the  attor- 
ney who  prepared  it,  the  plaintiffs  found  that  there  had  been  inserted 
therein  a  provision  (that  referred  to  in  the  opinion  of  the  court), 
namely,  that  not  only  should  the  contract  be  determinable  at  the 
pleasure  of  Mr.  Garry,  but  also  at  the  mere  instance  of  his  executors, 
administrators,  or  assigns,  upon  a  return  of  the  capital  contributed 
by  the  plaintiffs.  It  is  stated  in  the  opinion  of  the  court  that  this 
provision  was  objected  to  by  the  plaintiffs.  It  was  not  only  objected 
to,  but,  according  to  the  testimony  of  Mr.  Banning,  one  of  the  execu- 
tors of  Mr.  Garry,  it  was  protested  against,  by  the  plaintiffs.  I  do 
not  read  the  testimony  as  the  majority  of  the  court  have  done.  Mr. 
Banning  distinctly  swears  there  was  a  protest  against  signing 
with  such  provision.  "Mr.  Molohan  [he  says]  made  it  before  the 
reading  was  completed.  That  is  my  recollection.  Mr.  Molohan 
made  a  protest.  Molohan  said  to  Garry:  *You  are  liable  to  die. 
What  would  your  executors  do?  What  position  would  it  place  us 
in  if  we  would  sign  this?' "  Manifestly,  they  would  not  be  guilty  of 
the  folly  of  committing  themselves  to  this  contract,  and  expending 
years,  perhaps,  of  faithful  labor,  with  the  use  of  their  money,  only  to 
find  themselves  thrown  back  upon  the  world  at  the  volition  or  ca- 
price of  strangers,  and  just  at  a  time,  perhaps,  when  their  contract 
would  be  upon  the  eve  of  fulfillment.  There  is  no  doubt  that  Mr. 
Garry  recognized  the  reasonableness  and  the  justice  of  this  protest, 
and  thereupon  stated  thnt  he  would  make  a  codicil  to  his  will  direct- 
ing his  executors  to  conform  to  the  agreement;  that  is,  if  they  (the 
plaintiffs)  conformed  to  the  agreement,  to  continue  the  business  until 
the  amount  was  paid,  and  that  the  contract  would  be  fulfilled.  There- 
upon the  plaintiffs,  as  ^Ir.  Banning  says,  stated  that,  "with  that  un- 
derstanding, they  would  sign  it";  and  they  did  sign  it,  and  thus 
they  executed  and  delivered  the  contract,  upon  the  distinct  under- 
standing and  agreement  that  Garry  would  do  as  he  promised.    Their- 
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act  in  so  signing  and  delivering  was  a  consideration  for  the  promise 
Garry  made.  There  is  nothing  ambiguous  or  vague  in  this  part  of 
the  transaction.  It  was  a  distinct  stipulation  between  the  parties 
that  in  one  certain  event  or  contingency,  and  only  in  that  one  event 
or  contingency,  should  any  limitation  be  put  upon  the  right  to  re- 
scind the  contract.  And  this  brings  us  to  the  consideration  of  the 
question  as  to  the  legal  effect  of  this  particular  feature  of  the  trans- 
action. 

It  would  appear  that  the  learned  judge  at  special  term  admitted 
all  the  testimony  respecting  the  protest  of  the  plaintiffs,  and  the 
statement  and  promise  made  by  Mr.  Garry  to  overcome  it.  That  tes- 
timony was  all  objected  to,  and,  if  the  objections  were  valid  and  the 
testimony  were  inadmissible,  it  would  be  folly  to  base  any  judgment 
upon  it.  But,  in  my  opinion,  that  testimony  was  entirely  competent. 
It  was  not  introduced  for  the  purpose  of  varying  or  modifying  a 
written  contract  between  the  parties,  which  was  to  contain  or  might 
have  contained  all  the  terms  and  conditions  of  all  that  was  in  nego- 
tiation prior  to  the  execution  of  the  written  paper.  It  was  merely  a 
collateral  agreement,  respecting,  it  is  true,  a  matter  in  one  sense  ger- 
mane to  the  whole  transaction,  but  actually  something  that  was  dis- 
tinct and  separate,  and  intended  to  be  kept  separate,  from  that  which 
was  to  be  comprehended  in  the  main  agreement.  The  case  does  not 
fall  within  the  ruling  in  Eighmie  v.  Taylor,  98  N.  Y.  288,  and  Thomas 
V.  Scutt,  127  N.  Y.  133,  27  N.  E.  961,  and  cognate  cases,  for  the  evi- 
dence does  not  affect  a  paper  designed  to  signify  and  to  execute  the 
terms  of  the  whole  contract  agreed  upon  between  the  parties,  and 
which  was  adequate  for  the  purpose  of  embracing  all  that  was  agreed 
upon.  This  proof  was  not  intended  to  import  into  a  written  con- 
tract a  term  which  should  have  been  inserted  therein,  and  the  case 
differs  toto  caelo  from  those  relied  upon  to  exclude  the  testimony. 

There  are  three  elements,  each  one  of  radical  difference:  First. 
By  specific  agreement  between  the  parties,  the  stipulation  was  not 
to  be  inserted  in  the  main  agreement,  but  was  to  be  absolutely  in- 
dependent and  collateral.  Second.  In  the  very  nature  of  thmgs,  it 
could  not  have  been  inserted  in  the  agreement,  because  it  was  some- 
thing that  was  to  be  done  by  Mr.  Garry  by  last  will  and  testament 
or  codicil  thereto.  It  was  to  be  done  by  an  instrument  to  be  exe- 
cuted by  Mr.  Garry  alone,  and  which  no  one  but  himself  could  exe- 
cute; and  it  w^as  not  contemplated  in  any  way  that  any  reference 
should  be  made,  in  the  written  agreement  then  signed,  to  such  a  cod- 
icil. Third.  It  appears  without  dispute  that  Mr.  Garry,  in  conform- 
ity with  this  collateral  agreement,  did  actually  execute  a  testamen- 
tary paper  of  the  character  he  promised  to  execute  as  a  condition  of 
the  plaintiffs'  signing  and  delivering  the  contract  to  him.  So  that 
the  evidence  of  the  collateral  contract  was  complete.  Its  terms 
were  definite,  and  what  was  intended  by  Mr.  Garry  as  performance 
thereof  was  actually  made.  I  think,  therefore,  it  is  clear  from  the 
circumstances  which  surrounded  the  execution  of  the  agreement,  and 
all  the  attending  facts,  and  the  positive  testimony  of  Mr.  Banning, 
that  the  matter  with  reference  to  the  direction  to  be  given  to  the  ex- 
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ecutors  in  case  Mr.  Garry  should  die  before  full  perfonnance  of  the 
contract  by  the  plaintiffs  was  a  thing  it  was  neither  contemplated  nor 
intended  should  go  into  the  main  agreement,  but  should  be  kept  as  a 
matter  extrinsic  and  entirely  independent  of  the  terms  of  that  agree- 
ment. 

If  the  foregoing  views  on  this  subject  are  correct,  then  it  will  not 
be  disputed  that  it  was  incompetent  for  Mr.  Garry  to  revoke  or  de- 
stroy the  codicil.  While  the  provisions  of  that  codicil  are  not  as 
broad  nor  as  beneficial  to  the  plaintiffs  as  their  agreement  justified 
them  ni  expecting,  yet,  doubtless,  it  evinced  Mr.  Garry's  apprehen- 
sion of  what  had  been  agreed  to,  and  would  be  the  measure  of  the 
plaintiffs'  rights.  The  parol  evidence  is  that  Garry  stated  that  his 
will  would  contain  a  direction  to  his  executors  to  conform  to  the 
agreement  so  long  as  the  plaintiffs  conformed  to  it.  This  is  re- 
ferred to  in  the  opinion  of  the  majority  of  the  court,  and  it  is  sug- 
gested that  there  is  no  meaning  of  any  definite  character  to  be  as- 
cribed to  these  words.  But  Mr.  Garry  ascribed  a  meaning  to  them, 
and  that  is  to  be  found  at  folio  169  of  the  case;  and  it  is  that,  if  the 
plaintiffs  conform  to  the  agreement,  the  business  was  to  be  contin- 
ued until  the  amount  was  paid  (referring  to  the  f  151,000),  and  that 
the  contract  would  be  fulfilled.  There  is  no  misunderstanding  pos- 
sible of  this  testimony.  It  comes  from  an  executor  of  Mr.  Garry's 
will,  a  man  who  was  present  at  the  time  the  papers  were  executed 
and  the  collateral  agreement  was  made;  and  Garry  perfectly  under- 
stood that,  in  the  event  of  his  death,  so  long  as  the  plaintiffs  per- 
formed their  part  of  the  contract,  the  business  was  to  be  continued. 

Of  course,  equity  will  not  undertake  to  enforce  a  contract  indefi- 
nite and  uncertain  in  its  character;  but  what  could  be  more  definite 
and  certain  than  this  testimony  of  the  executor  of  Mr.  Garry's  own 
will,  who  was  a  witness  to  all  that  took  place  between  the  plaintiffs 
and  Mr.  Garry?  Mr.  Garry's  own  understanding  of  the  matter  ap- 
pears from  the  codicil  to  his  will  dated  May  24,  1892;  and  here  it  is 
important  to  observe  that  this  codicil  was  executed  just  10  days  after 
the  main  agreement  was  signed  and  delivered,  and  must  have  been 
for  the  purpose  of  carrying  out  the  collateral  contract,  and  of  mak- 
ing that  independent  instrument  which  he  promised  to  make  as  a 
condition  of  the  plaintiffs'  signing  the  agreement  of  May  14,  1892. 
This  codicil  states  that  the  testator  wishes  and  desires  the  business 
established,  etc.,  to  be  continued  "while  the  same  can  be  conducted 
successfully  and  with  profit  to  my  estate;  and  I  desire  that  my  said 
executors  shall  permit  my  friends  John  Francis  Maher  and  Patrick 
Molohan,  or  any  partner  or  partners  I  may  have  at  my  decease,  to 
have  the  management  and  control  of  my  said  business  as  long  as, 
in  the  discretion  of  my  said  executors,  they  manage  the  same  profit- 
ably." Now,  this,  of  course,  is  not  as  broad  as  the  agreement  tes- 
tified to  by  Mr.  Banning;  and  yet,  at  the  same  time,  it  shows  that 
Mr.  Garry's  understanding  of  the  plaintiffs'  conforming  to  the  agree- 
ment as  testified  to  by  Mr.  Banning  was  so  long  as  the  same  was 
managed  profitably.  '  This  codicil  clearly  expresses  the  purpose  and 
desire  of  tiie  testator  that  the  business  shall  be  continued  so  long  as 
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it  could  be  profitably  done;  and  the  discretion  which  is  given  to  the 
executors  is  not  the  discretion  to  terminate  at  any  time  or  under  any 
circumstances,  but  the  business  is  to  be  continued  so  long  as  it  is 
successful,  and  produces  profit  for  the  estate, — ^that  is  to  say,  profit 
directly  from  the  business.  It  is  not  a  general  discretion,  as  Mr. 
Justice  INGRAHAM,  in  his  opinion,  construes  it  to  be.  These  execu- 
tors do  not  set  up  in  their  answer  that  the  business  has  been  man- 
aged unprofltably.  They  do  not  allege  any  want  of  fidelity  on  the 
part  of  the  plaintiffs,  or  any  dissatisfaction  with  their  conduct  of  the 
business,  which  they,  assuredly,  could  not  have  done  in  view  of  the 
enormous  returns  of  clear  profit  made  to  Mr.  Garry  in  his  lifetimej 
and  to  them  ^ince  his  death.  They  have  therefore  no  reason  or 
ground  to  complaint  of  the  management,  nor  to  exercise  a  discretion 
adversely  to  the  continuance  of  the  business. 

It  seems  to  me,  therefore,  that  the  case  should  stand  precisely  as 
if  the  promised  codicil  were  now  in  operation;  and  that  the  plain- 
tiffs have  the  right  to  invoke  it  as  a  shield  against  the  termination 
of  the  agreement  by  the  executors;  and  that  they  have  a  right  to 
come  into  a  court  of  equity,  and  say  that  they  have  performed  theii 
contract  honestly  and  faithfully,  and  to  the  great  profit  and  ad  van 
tage  of  Mr.  Garry  and  of  his  estate,  and  to  seek  the  protection  of  the 
court  from  the  cruel  wrong  which  these  executors  are  seeking  to  in 
fiict  upon  them,  under  the  color  of  technical  rights,  which  Mr.  G^rrj 
expressly  contracted  against,  and  which  justice  and  equity  demand 
should  not  be  enforced. 

I  think  that  the  judgment  should  be  reversed,  and,  on  the  whole 
case,  a  judgment  should  be  directed  for  the  plaintiffs,  granting  ar 
injunction  restraining  the  defendants  from  interfering  or  molestinjB 
them  in  the  conduct  of  the  business  so  long  as  the  same  is  conducted 
profitably. 


(3  App.  Div.  480.) 

MAHER  et  al.  v.  GARRY  et  al.    (No.  274.) 

(Supreme  CJourt,  AppeUate  Division,  First  Department    April  10,  1896.) 

Costs — Additional  Allowance. 

Where  Judgment  for  defendant  works  a  great  hardship  to  plaintiffs,  ii 
the  discretion  of  the  court,  no  additional  allowance  wUl  be  granted. 

Appeal  from  special  term,  New  York  county. 

Action  by  Francis  Maher  and  Patrick  J.  Molohan  against  Delia 
Garry  and  others.  From  a  judgment  awarding  defendants  an  addi 
tional  allowance  of  $1,000,  plaintiffs  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER 
SON,  O^BRIEN,  and  INGRAHAM,  JJ. 

Frederic  R.  Kellogg,  for  appellants. 
Samuel  Untermyer,  for  respondents, 

WILLIAMS,  J.  We  have  heard  the  appeal  from  the  judgment  ii 
this  case  at  the  present  term  (38  N.  Y.  Supp.  486),  and  have  felt  con 
strained  to  affirm  such  judgment.    We  have  thus  become  familial 


Digitized  by  VjOOQIC 


Sup.  Ct.)  GORDON    V.  STRONG.  449 

with  all  the  facts,  and,  in  view  of  the  great  hardship  to  the  plaintiffs 
resulting  from  the  judgment,  we  think  there  should  be  no  additional 
allowance  granted. 

The  order  should  therefore  be  reversed,  but  without  costs  of  the 
appeal,  and  the  motion  should  be  denied,  without  costs.    All  concur. 


(16  Misc.  Rep.  420.) 

GORDON  V.  STRONG  et  al. 
(Supreme  Court,  Special  Term,  Kings  County.    March  6,  1896.) 

1.  Bridge  Commission— Contracts— Rights  Which  It  may  Purchasb. 

Laws  1805,  c  789,  §  5,  provided  for  appointment  of  a  commission  to  build 
a  bridge  from  Brooklyn  to  New  York,  and  empowered  the  commissioners  to 
purchase  the  "charter  and  all  the  powers  and  rights  granted  thereby"  of 
any  corporation  having  a  valid  chart:er  to  construct  such  a  bridge,  **8o 
far  as  the  same  relate  to  the  bridge  authorized"  by  the  act  Held  that,  the 
commissioners  having  located  the  line  of  their  bridge  so  that  it  would  inter- 
fere with  the  line  which  a  corporation,  having  a  charter  to  construct  two 
bridges  between  the  cities,  had  selected  for  one  of  its  bridges,  could  pur- 
chase the  corporation's  rights  as  to  such  bridge,  but  that  the  company, 
not  having  located  the  line  for  its  other  bridge,  had  no  rights  in  respect 
thereto  which  the  commissioners  could  contract  to  pay  It  for,  merely  be- 
cause the  bridge  located  by  the  commissioners  would  extend  slightly 
within  the  wide  space  within  which  the  company  was  given  the  right  to 
locate  the  other  bridge. 

a.  Same— Consideration. 

While  the  commissioners  may  contract  to  pay  the  bridge  company  for  its 
franchise  any  sum  not  so  large  as  to  be  a  fraud  In  Itself,  it  cannot,  In  con- 
sideration of  the  franchise,  agree,  in  addition  to  paying  It  4f 200,000,  to 
construct  on  the  bridge  a  space  for  elevated  raUroads,  and  give  it  the  ex- 
elusive  use  thereof,— a  right  worth  millions  of  dollars. 

Action  by  William  Gordon  against  William  L.  Strong  and  others, 
commissioners,  under  Laws  1895,  c.  789,  for  injunction.    Granted. 

Francis  R.  Whitney,  for  plaintiff. 

G.  W.  Wingate,  for  defendant  East  River  Bridge  Co. 

William  G.  Choate  and  Henry  C.  M.  Ingraham,  for  defendant 
commissioners. 

G-AYNOR,  J.  By  act  chapter  101  of  the  Laws  of  1892  the  legisla- 
ture made  Frederick  Uhlman  and  other  individuals  a  body  corporate, 
and  gave  away  to  such  corporation  a  franchise  (viz.  a  permission  or 
right)  to  build  two  bridges  across  the  East  river  from  Brooklyn  to 
New  York.  Instead  of  precisely  locating  the  line  of  the  bridges,  the 
act  provided  that  the  first  bridge  might  be  built  anywhere  "between 
a  point  at  or  near  Broadway,  in  the  city  of  Brooklyn,  across  the  East 
river  to  a  point  or  place  between  Delancey  and  Bivington  streets  in 
the  city  of  New  York'';  and  the  second  one  from  anywhere  between 
Bridge  and  Little  streets  in  Brooklyn  to  anywhere  between  Jackson 
and  Scannell  streets  in  New  York.  Each  of  these  tw^o  spaces  is  wide 
enough  for  several  bridges.  The  act  required  that  the  construction 
of  the  first  bridge  should  be  begun  within  one  year  after  the  assent 
of  the  federal  government  thereto,  and  of  the  second  bridge  within 
one  year  after  the  opening  of  the  first  to  public  use.  The  first  one 
may  be  called  the  **Williamsburgh  Bridge,"  and  the  second  the  "Hud- 
son Avenue  Bridge,"  for  convenience  of  reference.  The  |j:ge(^y^5{g 
v.38N.Y.8.no.4— 29  ^ 
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Williamsburgh  bridge  was  actually  selected  and  established,  and  th 
assent  of  the  federal  authorities  to  the  plan  of  the  said  bridge  wa 
obtained  in  February,  1893.  Nothing  was  done  within  the  prescril 
ed  year  thereafter,  or  has  been  done  since,  in  the  actual  work  of  cor 
struction  of  the  first  bridge,  unless  the  purchase  of  a  small  lot  c 
ground  in  the  line  of  the  Brooklyn  approach,  and  the  setting  therei: 
of  a  cement  foundation  5  feet  deep  and  4^  feet  square,  in  February 
1894,  was  a  commencement  of  such  construction  in  good  faith,  an 
not  a  mere  pretense  upon  which  to  make  a  claim  that  the  compan 
complied  with  the  requu-ement  of  the  statute,  and  saved  its  charte 
from  forfeiture.  But  inquiry  into  that  subject  is  not  necessary,  a 
the  charter  could  be  declared  forfeited  only  in  an  action  brought  b 
the  attorney  general  of  the  state  for  that  purpose.  Such  was  th 
status  of  the  company  when  the  legislature,  by  act  chapter  789  c 
the  Laws  of  1895,  provided  for  the  appointment  of  a  commission  t 
build  a  bridge  over  the  East  river  by  the  two  cities  jointly.  The  ac 
required  that  the  bridge  should  run  **from  at  or  near  the  foot  c 
Broadway"  in  Brooklyn,  "to  at  or  near  the  foot  of  Grand  street*'  i 
the  city  of  New  York.  By  section  5  of  this  act  the  commissioner 
were  empowered  to  acquire  by  purchase  the  "charter  and  all  the  pov 
ers  and  rights  granted  thereby"  of  any  corporation  having  a  vali 
charter  to  construct  such  a  bridge  as  the  said  act  authorized  the  con 
missioners  to  construct,  provided  the  mayors  of  the  two  cities  assem 
ed  to  such  purchase.  That  the  commissioners  could  have  selected 
line  for  their  bridge  which  would  not  encroach  upon  either  of  th 
said  spaces  within  which  the  said  company  was  authorise  to  bull 
its  two  bridges  is  not  disputed,  but  for  alleged  reasons  of  expens 
and  public  accommodation  they  so  located  it  that  the  Brooklyn  en 
of  it  is  against  the  approach  to  the  company's  Williamsburgh  bridg< 
and  the  New  York  end  goes  to  a  small  extent  over  the  north  line  c 
the  said  wide  space  within  which  the  company  was  authorized  t 
build  its  Hudson  Avenue  bridge.  They  thereupon,  with  the  assec 
of  the  two  mayors,  entered  into  an  agreement  with  the  company  t 
purchase  its  entire  franchise  for  its  Williamsburgh  bridge,  but  nc 
its  franchise  to  build  the  Hudson  Avenue  bridge,  but  only  the  righ 
to  encroach  as  aforesaid  upon  the  space  within  the  limits  of  which  i 
was  given  the  right  to  locate,  but  never  did  locate  it.  Th^is  is  lei 
with  the  company  its  franchise  for  the  Hudson  Avenue  bridge.  Nc 
is  its  said  lot  of  real  estate  and  foundation,  or  any  other  property 
included  in  the  purchase.  The  money  consideration  is  f  200,000.  I 
addition  to  this  large  sum,  however,  the  agi'eement  contains  a  prov 
sion  the  value  of  which,  if  it  be  valid,  and  means  what  it  was  ol 
viously  intended  to  accomplish,  must  be  worth  many  millions  of  do 
lars.    It  is  as  follows: 

**It  is  also  expressly  understood  and  agi'eed  between  the  parties  aforesai 
that  the  bridge  to  be  constructed  by  the  parties  of  the  second  part  (the  coi 
missioners  of  the  two  cities)  across  the  East  river  under  and  in  pursuance  < 
chapter  789  of  the  Laws  of  1805  shall,  among  other  features,  contain  the  fc 
lowing:  Space  for  two  separate  and  independent  railroad  tracks  for  the  ui 
exclusively  of  elevated  railroads,  with  gradients  to  be  determined  by  the  pa 
ties  of  the  second  part  or  their  successors  to  be  practicable  and  consistent  wii 
the  motive  power  which  shall  be  In  use  by  such  railroads  at  the  time  said  brldj 


Digitized  by 


Google 


Sup.  Ct.)  GORDON   V,  STRONG.  451 

shall  be  completed,  and  that  said  bridge  shall  have  suitable  and  ample  terminal 
facilities  for  such  railroads,  which  facilities  need  not,  however,  extend  be- 
yond the  approaches  of  the  bridge  as  the  same  shall  be  laid  out  and  established 
by  the  parties  of  the  second  part." 

The  plaintiff,  a  taxpayer  of  the  city  of  Brooklyn,  co-mplains  that 
the  making  of  this  agreement  was  an  illegal,  and  also  a  fraudulent, 
official  act,  and  that  the  carrying  out  of  it  would  be  a  fraudulent 
waste  of  the  public  funds  and  estate,  and  prays  that  the  commission- 
ers be  enjoined  from  carrying  it  out,  and  that  it  be  annulled. 

This  ease  presents  one  of  those  instances,  grown  so  common  in  this 
country,  of  the  aggrandizement  by  law  of  a  few  at  the  expense  of 
all.  Public  franchises,  the  pix)perty  of  the  people,  instead  of  being 
used  and  controlled  for  the  public  welfare  and  econt)my,  are  allowed 
to  be  bonded  and  stocked  and  exploited  for  the  amassing  of  vast 
unearned  fortunes  out  of  the  people.  The  holders  of  such  franchises 
are  permitted  to  use  and  abuse  them  as  though  the  public  had  no 
rights  in  them.  To  meet  the  case  of  dividends  or  gains  upon  actual 
investments  under  them  growing  larger,  owing  to  the  value  of  the 
franchises  themselves,  than  the  public  should  in  justice  and  good 
conscience  pay,  fictitious  and  fraudulent  paper  shares  are  issued  upon 
them,  in  order  to  continue  the  unjust  exactions.  Surface  and  ele- 
vated street  railroads,  which  would  easily  pay  the  liberal  dividends 
which  no  one  would  begrudge  upon  their  actual  cost,  not  to  say  twice 
their  cost,  at  a  fare  of  two  or  three  cents,  are  permitted  to  thus  in- 
crease their  paper  shares,  and  their  bonds  also,  indefinitely,  instead 
of  reducing  the  fares;  thereby  actually  levying  a  tribute  upon  the 
public  by  means  of  and  through  public  franchises  given  away  to  them 
and  held  by  them  for  public  purposes,  instead  of  paying  the  public 
for  the  use  of  them,  either  in  a  fixed  rent,  or  in  reduced  fares.  The 
present  case  exhibits  only  another  way  of  getting  unearned  money 
out  of  the  public  by  means  of  public  franchises.  It  presents  the  all 
too  common  instance  of  government  giving  away  a  valuable  fran- 
chise, the  property  of  all  the  people,  with  one  hand,  and  buying  it 
back  out  of  the  people's  money  with  the  other  hand.  Such  an  order 
of  things  is  not  government  for  the  weal  of  all,  but  a  form  of  social- 
ism for  the  benefit  of  a  few  at  the  expense  of  the  many,  from  which 
far  more  is  to  be  feared  to  the  permanency  of  government  than  from 
the  perverse  few  who  profess,  or  are  said  to  profess,  opposition  to  all 
government.  The  just  discontent  aftd  demoralization  of  honest  ef- 
fort and  industry,  and  the  danger  to  the  permanency  of  social  order, 
caused  by  such  a  state  of  things,  is  a  legitimate  subject  of  argument 
before  a  court, and  is  entitled  to  have  its  legitimate  influence;  though 
a  court  is  not  permitted  to  be  controlled  by  such  considerations,  how- 
ever strongly  urged,  against  what  is  the  law,  but  must  decide  accord- 
ing to  law.  It  is  grave  subject  for  statesmen,  and  those  having  to 
do  with  originating  policies  and  the  making  of  the  laws. 

The  said  statute  under  which  the  commissioners  act  gives  them  the 
power  and  discretion  to  purchase  the  franchise  of  the  bridge  com- 
pany, but  in  terms  only  "so  far  as  the  same  relates  to  the  bridgf^  au- 
thorized" thereby.  This  means  that  the  commissioners  may  pur- 
chase such  franchise  or  right  as  the  company  has,  but  only  if,  in 
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their  judgment  and  discretion,  necessary  to  the  location  of  their 
bridge.  The  commissioners  were  under  no  necessity  to  encroach  up- 
on the  bridge  company.  They  were  free  to  say  to  it:  "We  want 
nothing  from  you.  There  is  plenty  of  room  for  bridges.  You  go 
and  build  yours  (if  you  ever  intended  to),  and  we  will  build  ours." 
There  is  room  for  many  bridges  across  the  East  river,  and  the  act 
does  not  prevent  the  company  from  building  its  bridges,  though  it 
may  have  been  chiefly  intended  and  fashioned  to  enable  them  to  sell 
out.  It  provides  for  the  taking  of  the  company's  rights  only  to  the 
extent  that  they  may  be  found  in  the  way  of  the  line  to  be  selected 
by  the  commissioners.  Under  recent  decisions  this  court  has  no 
power  to  interfere  with  the  exercise  of  such  discretion  by  the  com^ 
missioners,  however  unwise  or  extravagant  it  may  seem  to  be,  unless 
the  act  of  the  commissioners  be  beyond  their  powers,  or  actually 
fraudulent.  Talcott  v.  City  of  Buffalo,  125  N.  Y.  280,  26  N.  E.  263; 
Adamson  v.  Railroad  Co.,  89  Hun,  261,  34  N.  Y.  Supp.  1073.  They 
are  given  the  power  to  locate  their  bridge  upon  the  line  selected  by 
the  company  for  its  said  first  bridge,  if  they  see  fit,  instead  of  upon 
the  ample  free  space  open  to  them,  and  upon  which  there  is  room  for 
several  bridges.  It  may  well  be  that  the  people  of  the  two  cities 
would  prefer  to  incur  an  extra  expense  of  millions  of  dollars  in  build- 
ing a  bridge  that  Tvould  not  trench  upon  the  franchises  of  the  said 
company,  rather  than  submit  to  the  payment  of  any  amount  of  their 
money,  however  small,  to  buy  back  a  mere  permission  to  build  a 
bridge,  which  their  representatives  gave  away  in  1892.  But  the 
complete  answer  to  that  in  law  is  that  the  legislature  has  vested 
these  commissioners  with  the  power  and  discretion  to  locate  the 
bridge  of  the  two  cities  upon  the  said  line  of  the  company's  proposed 
bridge,  if  they  see  fit,  and  then  to  purchase  the  company's  franchise 
out  of  the  public  funds;  and  there  this  court  has  to  stand.  And 
the  price  or  consideration  to  be  given  is  also  left  to  their  discretion, 
and  this  court  may  not  gainsay  them  in  that,  either,  unless  that  they 
have  agreed  upon  is  so  large  and  improvident  as  to  be  a  fraud  in 
itself. 

As  has  been  seen,  the  company  had  actually  selected  a  line  for  its 
Williamsburgh  bridge,  and  therefore  had  it  by  possession;  and  the 
commissioners,  having,  as  has  been  seen,  located  the  line  of  their 
bridge  partly  on  it,  had  the  rfght  to  purchase  the  company's  fran- 
chise to  it  But  the  commissioners  have  gone  further  than  to  pur- 
chase the  franchise  of  the  company  to  build  that  bridge.  As  is  ex- 
pressed in  the  said  agreement  which  they  have  entered  Into,  they 
have  also  purchased  the  right  to  have  the  New  York  end  of  their 
bridge  go  to  some  extent  over  the  north  line  of  the  wide  space  within 
which  the  company  by  its  said  act  of  incorporation  is  given  the  right 
to  locate  its  Hudson  Avenue  bridge.  But  it  never  has  located  it,  and 
therefore  it  has  no  exclusive  right  to  any  particular  line  or  part  of 
said  space.  Having,  therefore,  no  exclusive  right  there  against  the 
commissioners,  it  had  nothing  there  which  the  commissioners  needed, 
and  could  therefore  use  the  public  funds  to  buy;  and  to  so  use  such 
funds  would  be  an  illegal  waste  thereof.     The  legislature  gave  the 
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company  no  specified  or  located  line,  but  only  the  right  to  locate  its 
line  anywhere  within  such  designated  space.  Not  having  located  it, 
it  has  no  exclusive  I'ight.  Our  state  constitution  expressly  prohibits 
the  legislature  from  "granting  to  any  private  corporation,  associa- 
tion, or  individual  any  exclusive  privilege,  immunity,  or  franchise 
whatever."  Article  3,  §  18.  The  legislature  had  not  the  power  to 
grant  to  the  said  company  an  exclusive  franchise  to  build  and  main- 
tain a  bridge  or  bridges  over  the  East  river,  or  any  section  of  it.  It 
had  the  power  to  grant  to  it  a  franchise  to  build  a  bridge  upon  a 
line  located  and  designated  in  the  act  itself,  or  within  a  given  space 
or  section  of  the  river  upon  a  line  to  be  located  and  pre-empted  by 
the  company.  The  line,  when  located  in  either  way,  would  be  exclu- 
sive, it  is  true,  but  not  because  the  legislature  did  or  could  make  it 
so,  but  only  because  it  would  be  physically  exclusive,  in  that  two 
bodies  are  unable  to  occupy  the  same  space  at  the  same  time.  If, 
for  instance,  the  legislature  should  allow  two  companies  to  estab- 
lish ferries,  without  designating  the  exact  lines,  the  company  which 
first  legally  located  a  line  would  have  it  exclusively;  and  the  same 
is  true  of  railroad  companies  in  designating  their  lines  by  the  filing 
of  maps  under  the  statute.  In  re  Union  Ferry  Co.,  98  N.  Y.  139; 
Rochester,  H.  &  L.  R.  Co.  v.  New  York,  L.  E.  &.  W.  R.  Co.,  110  N. 
Y.  128,  17  N.  E.  680;  Suburban  Rapid-Transit  Co.  v.  City  of  New 
York,  128  N.  Y.  510,  28  N.  E.  525.  The  bridge  company  having, 
therefore,  established  no  right  exclusive  of  the  commissioners  in  the 
territory  within  the  lines  of  which  it  was  given  the  right  to  locate 
the  Hudson  Avenue  bridge,  the  portion  of  the  |200,000  which  is  the 
consideration  for  the  purchase  of  a  right  in  that  territory  is  an  ex- 
penditure for  nothing,  and  hence  an  illegal  waste  of  the  public  funds; 
and,  as  the  agreement  does  not  disclose  what  that  portion  is,  so  that 
its  payment  can  be  restrained,  the  agreement  as  a  whole  must  be  an- 
nulled« 

In  addition  to  this,  the  particular  clause  above  cited  of  the  agree- 
ment of  purchase  involves  the  case  in  much  difftculty.  I  refer  to 
the  clause  in  which  the  commissioners  agree  with  the  company  that 
the  completed  bridge  shall  contain  "space  for  two  separate  and  inde- 
pendent railroad  tracks,  for  the  use  exclusively  of  elevated  rail- 
roads." Why  was  this  put  in  the  agreement?  \Miat  does  it  mean? 
For  whose  benefit  is  it  intended?  Who  is  to  come  forward  here- 
after and  assert  rights  under  it,  and  what  is  to  be  its  interpretation? 
I  have  tried  to  discover  and  penetrate  the  design  of  the  parties  in 
putting  this  clause  in  the  agreement,  for  surely  their  astute  intel- 
ligence^did  not  combine  to  put  it  there  for  nothing.  Upon  the  argu- 
ment it  seemed  to  me  that  it  was  not  binding,  but  useless  and  harm- 
less, as  was  claimed,  for  I  could  not  see  that  the  bridge  company 
had,  or  could  have  in  the  future,  any  interest  in  it,  and  therefore  it 
could  never  have  any  standing  in  court  to  enforce  it;  nor  could  I 
see  that  any  elevated  railroad  company  could  enforce  it,  no  such 
company  being  a  party  to  the  agreement  or  in  privity  with  it.  It  is 
true  that  the  individuals  who  control  the  bridge  company  also  con- 
trol the  only  elevated  railroad  company  which  approaches  the  site  of 
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the  proposed  bridge,  as  was  freely  admitted  upon  the  argument;  bul 
that  fact  does  not  in  law  make  such  railroad  company  a  privy  to  the 
said  agreement.  But  upon  a  close  inspection  of  the  said  act  incor 
porating  the  bridge  company,  I  find  that  said  company  is  given  the 
power  to  merge  or  consolidate  with  elevated  railroad  corporations, 
and  thus  participate  in  the  ownership  and  operation  of  elevated  rail 
roads.  Laws  1892,  c.  101,  §  8.  I  also  find  in  the  said  act  a  pra 
vision  that  nothing  therein  contained  shall  be  construed  "as  exempt 
ing  from  taxation  the  structure  of  any  elevated  railroad  owned,  con 
trolled,  managed,  or  operated"  by  the  bridge  company,  which  implies 
that  it  is  empowered  to  become  the  owner  or  lessee  of  elevated  rail 
roads.  Section  20.  I  also  find  that  the  bridge  company's  stock 
may  be  bought  and  held  by  elevated  railroad  companies.  Section  7. 
These  provisions  reveal  the  design  of  the  clause  of  the  agreement  un 
der  consideration.  That  the  bridge  company  is,  or  is  capable  of  here 
after  being,  associated  with  elevated  railroad  companies,  or  in  con 
trol  of  elevated  railroads,  constitutes  an  interest  in  the  said  com 
pany  in  the  said  clause  sufficient  to  make  it  live  and  binding,  instead 
of  a  mere  waste  of  words,  incapable  of  binding  the  commissioners,  oi 
those  who  shall  have  control  of  the  completed  bridge.  This  clause 
must,  therefore,  be  interpreted  and  recognized  as  an  agreement  by 
the  commissioners  fhat  they  will  provide  space  for  two  independent 
railroad  tracks  for  the  use  exclusively  of  the  elevated  roads  owned 
and  controlled,  or  to  be  owned  and  controlled,  by  the  bridge  com 
pany,  or  in  which  it  has  or  may  have  an  interest.  It  is  noticeable 
that  there  is  no  requirement  in  this  clause  that  elevated  railroads 
shall  pay  anything  for  the  space  which  it  is  thus  agreed  shall  be 
provided  for  their  exclusive  use.  If  it  was  meant  that  they  should 
pay,  would  it  not  be  so  provided?  The  agreement  is  complete  in  it 
self,  the  consideration  for  the  purchase  being  the  payment  of  f 200, 
000,  and  the  furnishing  of  the  space  for  the  exclusive  use  of  elevated 
railroads.  It  cannot  be  understood  from  this  agreement  that  such 
space  was  to  be  paid  for  by  the  bridge  com|)any  or  its  elevated  rail 
roads,  for  it  is  not  being  purchased  or  hired  by  this  agreement;  on 
the  contrary,  it  is  being  given  as  a  consideration  for  the  sale  of  the 
franchise.  It  therefore  all  comes  to  this,  viz.:  That  whereas  those 
in  control  of  the  bridge  company  obtained  from  the  legislature  a 
franchise  to  build  a  bridge  (intending  chiefly  to  make  it  a  railroad 
bridge  on  account  of  their  control  of  elevated  railroads),  they  are  now 
by  this  agreement  to  be  paid  ?200,000  of  the  public  funds  for  not 
building  the  bridge,  and,  in  addition,  after  a  bridge  shall  be  built  out 
of  the  public  funds,  they  are  to  be  given  the  exclusive  use  of  the  space 
upon  it  for  elevated  railroad  tracks.  They  build  no  bridge,  but  thej 
are  to  have  a  railroad  bridge  worth  many  millions,  and  also  f  200,000, 
at  the  public  expense.  To  say  that  this  total  consideration  amountg 
to  twenty  millions  of  dollars  would  be  within  bounds.  I  recognize 
that  the  statute  has  vested  the  commissioners  with  a  large  discre 
tion,  but  I  cannot  believe  that  this  scheme  is  lawful  or  tolerable.  li 
it  is  to  be  held  such,  it  should  be  by  a  greater  responsibility  than  that 
of  a  single  judge. 
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This  same  clause  also  provides  that  the  completed  bridge  "shall 
have  suitable  and  ample  terminal  facilities  for  such  railroads,  which 
facilities  need  not,  however,  extend  beyond  the  approaches  of  the 
bridge."  This  adroit  provision  plainly  is  that  the  commissioners 
are,  at  public  expense,  to  furnish  these  elevated  railroads  with  ter- 
minal facilities  inside  of  and  upon  the  bridge  approaches.  I  cannot 
bring  myself  to  disregard  this,  either,  by  yielding  to  the  suggestion 
that  it  has  no  binding  force.  Did  the  able  and  astute  parties  to  the 
agreement  draw  it  with  precision  and  care  to  bind  no  one  and  mean 
nothing?  It  must  also  be  noticed  that  this  provision  makes  clear 
the  prior  provision  in  respect  of  the  railroad  space  upon  the  bridge, 
for,  if  the  one  is  held  to  secure  terminal  stations  for  railroads  at 
public  expense,  and  without  charge  to  them,  it  cannot  be  said  that 
the  other  in  like  manner  does  not  secure  such  bridge  space.  But  if  . 
this  clause  be  really  not  binding  upon  the  commissioners,  it  was  nev- 
ertheless an  illegal  breach  of  duty  upon  their  part  to  put  it  in  the 
agreement;  for  it  is  beyond  doubt,  to  any  one  of  discernment,  that 
the  design  is  at  least  to  use  it  in  the  future  as  a  basis  for  a  claim  that 
elevated  railroads  may  be  run  over  the  bridge  and  have  such  terminal 
stations,  without  rent  or  charge,  the  outcome  of  which  would  almost 
certainly  be  to  the  public  loss,  either  by  a  full  yielding  of  their 
rights,  or  a  compromise.  To  furnish  color  or  basis  for  such  a  claim 
and  controversy  (as  this  clause  does)  is  in  itself  a  breach  of  official 
trust  by  the  commissioners.  It  is  more  of  a  breach  of  duty  in  public 
agents  than  it  would  be  in  a  private  agent.  If  this  clause  be  al- 
lowed to  stand  in  this  agreement,  time  will  show  that  it  was  not  pur- 
poseless. It  is  fraught  with  the  intention  to  get  for  nothing  at  the 
public  expense  rights  and  property  of  immense  value.  The  said  com- 
missioners are  to  build  the  bridge,  but  are  not  to  have  the  manage- 
ment of  the  completed  bridge.  On  the  contrary,  the  act  provides 
that  it  shall  be  turned  over  to  the  trustees  of  the  old  bridge  now  in 
operation,  viz.  the  New  York  and  Brooklyn  Bridge.  But  in  the  sec- 
tion of  the  act  which  enables  the  commissioners  to  buy  the  franchise 
of  the  bridge  company,  is  the  following: 

"But  nothing  in  this  act  contained  shall  prevent  said  commissioners  in  their 
discretion  from  contracting  with  any  corporation  to  operate  a  railroad  across 
said  bridge  if  said  commissioners  shall  determine  it  to  be  in  the  public  Inter- 
est."   Laws  1895,  c.  789,  §  5. 

This  is  a  strange  proviso.  Inasmuch  as  the  act  nowhere,  in  word 
or  inference,  jM^tends  to  confer  any  such  power  upon  the  commission- 
ers, this  proviso  was  obviously  interpolated  with  the  view  of  confer- 
ring it  upon  them.  That  they  should  do  so  is  contrary  to  the  plain 
scheme  of  the  act,  which  was  to  make  them  only  the  builders  of  the 
bridge.  But  it  is  not  necessary  to  decide  whether  this  proviso  en- 
abled them  to  do  so,  for  the  particular  clause  of  the  agreement  which 
has  been  discussed  is  not  a  contract  for  the  operation  of  a  railroad 
across  the  bridge.  Such  a  contract  would  have  to  prescribe  the 
terms  under  which  the  railroad  would  be  operated,  namely,  the  ac- 
commodation  to  be  furnished,  the  rate  of  fare,  the  rent  to  be  paid, 
and  the  like;   so  that,  if  we  refer  the  said  clause  to  the  authority  of 
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ihis  proviso,  it  is  not  in  compliance  with  it,  and  is  therefore  illegal. 
Its  improvidence  alone  is  suflQcient  to  avoid  it.  The  said  bridge  com- 
pany's act  provides  for  so-called  "elevated  railroad  approaches'*  to 
the  bridge  extending  across  New  York  City  to  the  Hudson  river. 
The  plain  object  was  to  enable  the  company  to  build  elevated  rail- 
ixmds  in  New  York  City,  disguised  under  the  name  of  the  bridge  ap- 
proaches. This  is  fully  revealed  by  the  accompanying  act  (Laws 
1892,  c  102),  passed  the  same  day,  providing  for  the  building  of  these 
so-called  "approaches"  by  the  bridge  company  under  the  rapid-transit 
railroad  act  of  1891,  for  its  passage  was  wholly  unnecessary,  except 
in  the  view  that  the  bridge  act  was  violative  of  the  prohibition  of 
the  state  constitution  against  any  private  or  local  bill  granting  the 
right  to  lay  railroads.  Article  3,  §  18.  Much  was  said  upon  the 
argument  of  the  work  done  and  expense  incurred  by  the  bridge 
company  in  trying  to  get  the  local  consents  for  the  building  of  such 
elevated  railroads  in  New  York  City.  It  is  enough  to  say  that  tliis 
was  not  work  and  expense  in  the  construction  of  the  bridge,  but  in 
the  said  railroad  scheme,  which,  if  earned  out,  would  have  been  of 
equal  value,  no  matter  who  built  the  bridge.  These  so-called  "railroad 
approaches"  from  the  Hudson  river  and  other  distant  points  were  in 
no  sense  parts  of  the  bridge.  That  money  was  spent  in  them  is  no 
reason  whatever  that  it  should  be  reimbursed  out  of  the  public 
treasury. 

Let  an  injunction  be  granted  to  continue  until  the  trial  of  the  ac- 
tion, or  until  the  agreement  of  purchase  be  modified  so  that  the  pur- 
chase price  will  be  for  the  franchise  of  the  Williamsburgh  bridge 
only,  and  by  striking  out  the  clause  concerning  the  elevated  railroada 
The  claim  that  the  said  clause  is  nugatory,  and  binds  no  one,  will, 
of  course,  insure  the  striking  out  of  that  clause  at  once,  for  any  op- 
position would  be  inconsistent  with  the  good  faith  of  such  claim. 


(3  App.  Div.  259.) 

O'MALLET  V.  METROPOLITAN  ST.  RY.  CO. 

(Supreme  Court,  AppeUate  DiTision,  Second  Department.    April  7,  1S96.) 

1.  Strebt-Railway  Company— Negligence— Injury  to  Passenger. 

In  an  action  for  personal  injuries  it  appeared  that  the  horse  car  on  which 
plaintiit  was  riding  was  preceded  by  a  wagon  being  driven  along  the  car 
tracks,  and  loaded  with  a  few  boards,  which  projected  two  feet  beyond  the 
end  of  the  wagon;  that  the  wagon  attempted  to  turn  into  a  side  street, 
which  was  crowded  with  vehicles,  one  of  which  was  coming  towards  the 
wagon  on  a  steep  down  grade  on  a  line  intersecting  the  course  the  wagon 
was  required  to  take  in  turning  off  the  track;  that  the  driver  of  the  car, 
instead  of  waiting  a  moment  to  see  if  the  wagon  would  be  cut  off  in  the 
attempt  to  leave  the  track,  and  forced  back  down  the  steep  grade,  as 
soon  as  the  wagon  cleared  the  track  tried  to  pass,  and  that  while  doing  so 
the  wagon  backed,  causing  one  of  the  projecting  boards  to  pass  through 
the  stanchion  between  the  first  and  second  windows  of  the  car  and  strike 
plaintiff.    Held,  that  a  finding  that  the  driver  was  negligent  was  warranted. 

Sl  Same— Pleading. 

A  complaint  aUeging  that  defendant  was  negUgent  in  the  management 
and  control  of  the  car,  and  allowed  the  wagon  and  car  to  collide,  sufficiently 
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pleaded  the  negligence  of  defendant  in  falling  to  delaj^  until  the  wagon 
crossed  the  track  without  danger  of  being  forced  back  thereon. 
S,  Same — Evidence. 

Where  a  wagon  la  struck  while  turning  out  to  allow  a  car,  approaching 
from  the  rear,  to  pass,  there  is  sufficient  evidence  of  negligence  to  go  to  the 
jury. 

Appeal  from  circuit  court.  Kings  county. 

Action  by  Margaret  O'Malley  against  the  Metrojwlitan  Street- 
Rail  way  Company.  From  a  judgment  for  plaintiff  entered  on  a  ver- 
dict, and  from  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

J.  Brownson  Ker,  for  appellant. 
Charles  J,  Patterson,  for  respondent. 

PER  CURIAM.  The  evidence  established  that  defendant's  car, 
which  was  being  driven  along  Madison  street,  in  the  city  of  New 
York,  was  preceded  by  a  horse  attached  to  a  light  wagon  driven  in 
the  street-car  tracks.  The  wagon  was  11  feet  in  length,  had  a 
box  and  tail  board  about  8  inches  high,  and  was  loaded  with  a  few 
boards  13  feet  in  length,  which  rested  upon  the  tail  board,  and  pro- 
jected beyond  the  wagon  about  2  feet.  As  the  wagon  came  to  the 
junction  of  Catherine  and  Madison  streets  it  turned  from  the  track 
to  pass  into  the  former  street.  The  car  was  at  this  time  close  upon 
the  wagon.  Catherine  street  is  quite  narrow,  being  but  22  feet  and 
8  inches  in  width  between  the  curbs.  As  the  wagon  turned  out,  it 
was  confronted  with  practically  this  situation:  There  was  a  beer 
truck  backed  up  against  the  easterly  side  of  Catherine  street  on  the 
north  corner  of  Madison  street.  There  was  an  empty  truck  on  the 
northwest  corner  of  Catherine  and  Madison.  Driving  south  on  Cather- 
ine, in  the  center  of  the  street,  was  a  large  two-horse  truck,  and  to 
the  right  of  this  there  was  an  express  wagon,  drawn  by  one  horse. 
Both  vehicles  were  moving,  and  the  truck  quite  rapidly.  The  course 
taken  by  it  would  cross  the  path  of  the  wagon  as  it  turned  from  the 
car  track.  The  grade  on  Catherine  street  was  quite  steep,  the  truck 
on  the  down  grade  and  the  wagon  on  the  rise.  The  ariver  of  the 
car  was  in  a  position  to  observe  these  conditions,  and  did  observe 
the  relative  position  of  the  truck  and  wagon.  Evidence  was  given 
upon  the  part  of  the  plaintiif  tending  to  establish  that  as  the  wagon 
turned  from  the  track  the  driver  urged  the  horse  attached  to  the 
car  into  a  faster  movement,  causing  the  forward  part  of  the  car  to 
come  in  contact  with  the  projecting  boards  on  the  wagon  with  suffi- 
cient force  to  break  the  window  and  stanchion  of  the  car,  bringing 
the  boards  in  contact  with  the  person  of  plaintiff,  who  was  a  passen- 
ger upon  the  car,  and  inflicting  the  injury  which  is  the  basis  of  this 
action.  In  this  view  of  the  evidence  the  case  is  brought  within  the 
decision  in  Witte  v.  Railway  Co.,  4  Misc.  Rep.  286,  23  N.  Y.  Supp. 
1028,  affirmed  on  appeal,  143  N.  Y.  667,  39  N.  E.  22,  which  supported 
a  judgment  for  the  plaintiff.    Proof  was  also  given  tending  to  estab- 
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lish  that  the  wagon  had  entirely  left  the  track  before  the  car  at- 
tempted to  pass,  and  that  it  suddenly  backed  up,  bringing  the  boards 
in  contact  with  the  car.  Upon  this  point  the  court  charged,  at  the 
request  of  plaintiff:  "That,  even  if  the  tail  of  the  boards  had  gone 
beyond  the  track,  and  beyond  the  line  of  the  car,  if  the  situation 
thus  thrown  open  to  his  observation  was  such  as  to  advise  him  that 
there  was  danger  of  its  coming  back  and  striking  against  the  car, 
then  they  could  find  the  car  driver  guilty  of  negligence  in  going  on." 
This  charge  is  attacked  as  being  without  evidence  to  support  it  in 
fact,  and  as  not  being  within  the  theory  of  negligence  which  plaintiff 
relied  on  when  she  brought  her  action  or  proved  upon  the  trial. 
As  to  the  first  proposition,  we  have  seen  what  the  conditions  were 
which  confronted  the  driver  of  the  car,  and  which  he  knew,  or  ought 
to  have  known,  when  he  attempted  to  pass  the  wagon.  It  is  quite 
appai'ent  that  he  drove  his  car  by  immediately  the  wagon  had  left 
the  track,  if  he  did  not  before  the  boards  cleared  the  car,  as  they  iA 
fact  came  in  contact  with  the  stanchion  between  the  first  and  sec- 
ond windows  of  the  car,  thus  showing  that  if  the  wagon  backed  it 
was  done  immediately  the  car  attempted  the  passage.  In  this  re- 
spect we  are  confronted  with  practically  the  same  question  that  con- 
fronted the  court  in  Seidlinger  v.  Railroad  Co.,  28  Hun,  503. 
where  the  court  sustained  a  recovery,  and  it  was  affirmed  on  appeal 
(97  N.  Y.  642).  Upon  the  other  ground  defendant  relies  upon  the 
case  of  Marks  v.  Railroad  Co.,  146  N.  Y.  181,  40  N.  E.  782.  This  case 
was  disposed  of  by  the  general  term  upon  a  ground  of  negligence 
not  alleged  in  the  complaint  or  relied  upon  at  the  trial,  and  which 
was  not  submitted  to  the  jury  for  their  consideration.  The  court 
ruled  that  this  could  not  be  upheld,  as  it  was  obviously  improper 
to  sustain  a  recovery  upon  an  independent  ground  which  the  jury 
were  not  permitted  to  consider;  that,  whatever  ground  there  might 
have  been  for  submitting  the  case  in  this  respect,  considered  by  the 
general  term,  it  was  not  done,  in  consequence  of  which  the  verdict 
could  not  have  proceeded  from  any  such  Alew.  The  case  before  us 
is  essentially  different.  The  allegation  of  the  complaint  is  that  the 
defendant  was  negligent  and  careless  in  the  management  and  con- 
trol of  the  tar,  and  allowed  the  car  and  wagon  to  collide.  As  we 
have  seen,  the  proof  showed  that  a  due  regard  for  existing  circum- 
stances called  upon  the  driver  to  consider  the  liability  of  the  wagon 
to  be  cut  off  in  its  passage  on  the  narrow  street,  and  forced  back 
down  the  grade,  which  would  inevitably  bring  it  in  contact'with  the 
car.  A  pause  of  a  moment  would  have  resolved  this  question,  but 
the  driver  continued  on  regardless  of  the  situation.  T^ie  point  w^as 
therefore  properly  submitted  to  and  passed  upon  by  the  jury,  and 
the  verdict  may  have  proceeded  therefrom.  The  conflict  of  evidence 
in  the  present  case  is  not  different  or  greater  than  has  been  presented 
many  times  in  cases  of  this  class,  and  the  courts  have  uniformly  de- 
clined to  interfere  with  the  verdict  upon  that  ground.  If  plaintiff's 
witnesses  w^ere  to  be  believed — ^and  there  was  an  abundance  of 
them — upon  the  point,  the  injuries  received  were  serious  and  perma- 
nent in  their  character.     The  jury  were  authorized  to  accept  that 
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view,  and,  so  regarding  it,  the  amount  of  the  verdict  was  not  ex- 
cessive.    We  find  no  error. 

The  judgment  appealed  from  should  therefore  be  affirmed,  with 
costa 


(3  App.  Div.  227.) 

MOUBRAY   V.    MOUBRAY    et   al. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  7,  1896.) 

1.  Equity— Unconscionable  Demand. 

Where  a  partner  in  possession  of  all  the  firm  property  conveyed  part  of 
it  to  a  third  person,  by  an  absolute  deed,  to  secure  his  co-partner's  inter- 
est, without  his  knowledge,  and  in  a  uubseqnent  settlement  his  co-partner 
accepted,  as  part  of  his  share,  the  property  so  conveyed,  and  released  all 
his  claims,  a  claim  by  the  partner  that  the  conveyance  was  a  mortgage, 
and  that,  on  execution  of  the  release,  the  title  reverted  to  himself,  is  in- 
equitable. 

2.  Estoppel. 

Where  a  partner  in  possession  of  all  the  firm  property  conveyed  part  of 
it  by  absolute  deed  to  a  third  person  to  secure  his  co-partner*s  interest  with- 
out his  knowledge,  and  subsequently  told  his  co-partner,  when  he  demand- 
ed his  share  of  the  partnership  property,  that  he  had  conveyed  it  to  such 
third  person  for  him,  and  the  co-partner  in  a  settlement  accepted  the  proper- 
ty so  conveyed,  and  released  all  claims  against  his  partner,  the  partner  was 
estopped  from  claiming  that  such  conveyance  was  a  mortgage  to  secure 
his  co-partner's  interest,  and  that,  on  execution  of  the  release,  title  to  the 
property  reverted  to  himself. 

Appeal  from  special  term,  Kings  county. 

Action  by  Edward  Hi  Mbubray  against'  William  J.  Monbray  and 
another  to  recover  land.  From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Argued  before  BROWN,. P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  J  J. 

Edward  M.  Shepard,  for  appellant. 
Josiah  T.  Marean,  for  respondents. 

CULLEN,  J.  The  plaintiff  and  the  defendant  William  are  broth- 
ers, and  the  defendant  Susanna  is  their  mother.  The  plaintiff  is  a 
carpenter  and  builder  by  trade.  The  defendant  William  has  been  a 
marine  engineer.  About  the  year  1878  an  inheritance  in  Ireland  fell 
to  the  defendant  William.  William,  being  unable  to  give  the  matter 
his  personal  attention,  sent  the  plaintiff  to  Ireland  to  receive  and 
convert  the  property.  The  inheritance  realized  about  f  14,000.  There 
is  a  dispute  between  the  parties  whether  William  gave  the  plaintiff 
one-half  of  the  amount  recovered  or  not,  but  the  question  is  not 
material  in  the  disposition  of  this  case.  The  whole  proceeds  of  the 
property  in  Ireland  were  left  in  the  hands  of  the  plaintiff,  who,  on 
his  return  to  this  country,  with  such  proceeds  as  capital,  bought  and 
sold  lands,  and  erected  buildings.  In  1888  and  1890  the  plaintiff 
conveyed  the  three  "plots  of  land,  the  subject  of  this  action,  to  his 
motht^  Busanna.  As  he  testifies,  he  told  her  it  was  as  security  for 
his  brother  William  for  the  money  he  owed  him,  and  also  as  support 
for  his  mother  in  case  of  the  plaintiff's  death.    In  1892  the  defend- 
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ant  William  instituted  an  action  against  the  plaintiff,  claiming  that 
he  and  Edward  were  partners  in  the  business  of  buying  lots,  building 
houses,  and  selling  the  same,  and  that  the  various  pieces  of  property 
which  then  stood  in  the  plaintiff's  name  were  partnership  property. 
He  prayed,  as  relief,  that  an  account  be  had  of  the  partnership  trans- 
actions, that  the  property  be  sold,  and  out  of  the  proceeds  he  be  paid 
the  capital  originally  contributed  by  him,  and  also  half  of  the  profits. 
The  plaintiff  appeared  in  that  action.  Before  trial  the  suit  was  com- 
promised and  settled  between  the  parties.  The  testimony  of  Wil- 
liam's lawyer  in  that  action,  and  also  that  of  the  attorney  and  that 
of  the  counsel  who  appeared  for  the  present  plaintiff,  Edward,  is  to  the 
effect  that,  in  the  settlement  and  division  of  the  property,  the  property 
in  dispute,  which  had  been  conveyed  to  Susanna,  was  taken  by  William 
at  a  valuation,  as  a  part  of  his  share  in  the  distribution  of  the  part- 
nership assets.  At  the  time  of  the  settlement  William  executed  to 
Edward  a  general  release,  and  afterwards  the  defendant  Susanna 
conveyed  to  William  the  premises  previously  conveyed  to  her  by 
Edward.  The  plaintiff  did  not,  on  the  trial,  contradict  the  evidence, 
as  to  the  settlement,  given  both  by  his  own  attorneys  and  by  the  at- 
torney of  William. 

The  claim  of  the  plaintiff's  counsel,  as  I  understand  it,  is  that  the 
conveyance  by  the  plaintiff  to  his  mother,  being  a  security  for  the 
debt  of  William,  constituted  only  a  mortgage,  and  that,  being  a 
mortgage,  it  was  merely  a  lien  on  the  premises  conveyed,  the  title 
to  which  remained  in  the  plaintiff;  that  the  subsequent  settlement 
between  the  parties  could  not  operate  to  pass  the  plaintiff's  title  in 
the  premises  to  the  defendant  William,  because  such  agreement  was 
wholly  by  parol,  and  that  there  was  nothing  in  the  agreement,  or 
the  acts  of  the  parties  thereunder,  that  would  take  it  out  of  the 
statute  of  frauds,  and  the  further  claim  that  the  release  executed 
by  William  discharged  the  mortgage  created  by  plaintiff's  convey- 
ance to  his  mother,  Susanna.  Conceding,  for  the  moment,  this  whole 
claim,  both  on  the  facts  and  the  law,  we  think  there  is  a  complete 
answer  to  the  plaintiff's  right  to  maintain  this  action.  Assuming 
that  the  legal  title  to  the  property  remains  in  the  plaintiff,  despite 
his  settlement  with  William,  his  claim  is  concededly  wholly  inequi- 
table, and  a  court  of  equity  would  give  him  no  relief,  no  matter  what 
his  legal  rights  may  be.  The  foundation  stone  of  equity  junspru- 
dence  is  that  he  who  seeks  equity  must  do  equity.  Therefore,  in  this 
case,  equity  would  do  nothing  for  the  plaintiff,  but  leave  him  to  en- 
force his  rights  as  best  he  might. 

But,  on  the  facts,  we  think  that  the  plaintiff  has  no  title  to  the 
lands  in  controversy.  He  conveyed  the  premises  to  his  mother,  as 
security  for  his  debt  to  William.  That  conveyance,  as  the  transac- 
tion stood  at  the  time,  may  have  constituted  nothing  more  than  a 
mortgage.  The  plaintiff  testifies  that  the  transaction,  as  to  that 
conveyance,  was  wholly  between  his  mother  an\i  himself,  and  Wil- 
liam was  not  a  party  to  it ;  nor  is  he  shown  to  have  known,  until  a 
subsequent  time,  anything  concerning  the  terms  and  conditions  on 
which  the  conveyance  was  made.    Subsequently,  and  before  the  set- 
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tlement,  plaintifif,  in  response  to  defendant  William's  demand  for  the 
payment  of  his  share  of  the  moneys,  told  him:  **Here  is  the  stable 
and  the  house,  and  the  house  up  at  Seventh  avenue.  I  have  made  it 
over  in  the  old  woman's  name  for  you."  No  intimation  was  given 
that  the  conveyance  to  the  mother  was  simply  a  mortgage.  Relying 
on  that  statement,  the  subsequent  settlement  between  the  parties 
was  made,  the  defendant  William  assuming  the  burden  of  obtaining 
a  conveyance  to  himself  from  his  mother, — a  conveyance  which  w^as 
afterwards  made.  We  are  clear  that  the  character  and  effect  of  the 
conveyance  by  the  plaintiff  to  his  mother  was  not  determined  by  the 
transaction  that  occurred  at  the  time,  but  by  what  subsequently 
took  place  between  the  plaintiff  and  his  brother  William,  the  sole 
parties  in  interest,  and  that,  from  the  time  that  such  settlement  was 
made,  the  deed  executed  by  the  plaintiff  operated  as  an  absolute  con- 
veyance, or,  at  least,  that  he  was  estopped  from  asserting  to  the  con- 
trary; the  defendant  William  having  settled  with  him  on  the 
strength  of  his  statement  that  the  conveyance  was  absolute. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.    All 
concur. 


(3  App.  Div.  221.) 

MURDOCK  V.  JONES  et  al. 

(Supreme  CJourt,  Appellate  Division,  Second  Department.     April  7,  1896.) 

1.  Appeal— Review— Mechanics'  Liens. 

Under  Mechanics'  Lien  Law,  §  15,  providing  that  in  action  to  enforce 
a  lien,  if  the  party  fail  to  establish  the  lien,  he  may  nevertheless  recover 
therein  on  the  contract  the  sum  due  him,  on  appeal^by  a  material  man  from 
a  judgment  discharging  his  Uen,  on  the  ground  that  nothing  was  due  him 
for  the  materials  furnished  the  contractor,  without  notice  of  appeal  to  the 
owner,  the  material  man  is  entitled  to  have  the  Judgment  reviewed,  in  so 
far  as  it  settles  his  account  with  the  contractor. 

2,  CJoNTRACTS— Performance— Abchitect' 8  Certificate. 

Where  the  architect  refuses  a  material  man  a  certificate  that  he  has 
performed  his  contract  with  the  contractor  for  the  material,  on  the  ground 
that  it  was  unnecessary,  he  having  certified  to  the  owner  that  the  contract- 
or had  performed  his  contract,  such  refusal  is  unreasonable,  and  dispenses 
with  the  necessity  on  the  part  of  the  material  man  to  secure  such  cer- 
tificate, as  required  by  his  contract  to  enable  him  to  recover  from  the  con- 
tractor. 
8.  Same— Performance. 

Where,  under  contracts  by  material  men  to  furnish  materials  to  contract- 
ors in  accordance  with  the  specifications  of  the  architect,  there  is  a  gen- 
eral custom  for  material  men  to  apply  to  the  architect  for  the  specifications 
when  desired,  a  material  man  cannot  excuse  his  delay  in  furnishing  the 
material  on  the  ground  that  the  specifications  were  not  furnished  in  time 
by  the  architect,  it  appearing  that  there  was  no  delay  on  the  part  of  the 
architect  in  furnishing  the  specifications  when  applied  for  by  the  material 
man. 
4.  Same— Breach— Damages. 

On  failure  by  a  material  man  to  furnish  the  material  within  a  reasonable 
time,  thereby  preventing  the  contractor  from  completing  the  building 
within  the  time  required  by  his  contract,  the  contractor  may  recover  as 
damages  the  amount  he  is  required  to  pay  the  owner  of  the  building  for 
the  delay,  though  the  material  man  was  imaware  of  the  time  within  which 
the  contractor  was  required  to  complete  the  building. 
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5.  Same— Evidence— Sufficiency. 

On  the  Issue  as  to  the  amount  of  extra  expense  incurred  by  a  building 
contractor,  through  default  of  a  material  man,  the  contractor  claimed  the 
extra  expenses  were  occasioned  by  the  facts  that  defective  material  had 
to  be  torn  out,  and  that  deliveries  of  the  material  were  made  piecemeal, 
so  that  the  men  could  not  work  advantageously.  The  evidence  showed 
that  the  contractor  had  a  contract  with  a  subcontractor  for  placing  the 
material  to  be  furnished  and  for  other  additional  work  for  $550;  that  he 
was  required  to  pay  the  subcontractor  $2,200;  that  cabinet  workers  were 
employed  by  the  subcontractor  for  (300  days,  whereas,  if  the  contract  for 
the  material  had  been  properly  performed,  the  material  could  have  been 
placed  in  120  or  130  days;  and  that  the  extra  work  included  In  the  contract 
with  the  subcontractor  required  from  35  to  40  days.  The  major  part  of  the 
time  sheets  relied  on  to  show  the  number  of  days'  work  performed  failed 
to  state  the  particular  character  of  the  work  on  which  the  men  were  em- 
ployed, and  some  stated  that  the  labor  was  performed  on  other  work  than 
that  Included  in  the  contract  with  the  subcontractor.  Held,  that  the  evi- 
dence was  insufficient  to  authorize  a  recovery  of  the  difference  between 
the  amount  paid  the  subcontractor  and  the  amount  of  the  original  contract 
with  him. 

Appeal  from  judgment  on  report  of  referee. 
•  Action  by  Harvey  Murdock  against  Louis  R.  Jones  and  the  In- 
ternational Tile  &  Trim  Company  to  foreclose  a  mechanic's  lien. 
From  a  judgment  entered  on  report  of  a  referee,  the  International 
Tile  &  Trim  Company  appeals.     Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

J.  T.  Marean,  for  appellant. 

Charles  Robinson  Smith  and  Louis  Dean  Speir,  for  respondent 

CULLEN,  J.  The  plamtiff  in  September,  1889,  entered  into  a  con- 
tract with  the  defendant  Jones,  by  which  the  former  was  to  construct 
a  dwelling  house  for  a  specified  sum.  In  December  of  the  same  year 
the  plaintiff  entered  into  a  contract  with  the  defendant  the  tile  com- 
pany, whereby  the  latter  was  to  furnish  the  trim  and  cabinet  work 
for  the  house,  but  not  to  set  them  in  place,  for  the  sum  of  f 4,946. 
Shortly  after  the  house  was  finished,  or  claimed  to  be  finished,  the 
plaintiff  filed  a  mechanic's  lien  for  the  balance  due  him  on  his  con- 
tract with  the  defendant  Jones,  and  for  certain  extra  work,  and  the 
defendant  the  tile  company  filed  its  lien  for  the  unpaid  balance  claim- 
ed to  be  due  it  from  the  plaintiff.  Thereafter  the  plaintiff  brought 
this  action  to  enforce  his  lien.  In  his  complaint  he  alleged  that  the 
tile  company  had  failed  to  complete  its  contract  with  him,  by  delay 
in  time  of  performance,  and  by  furnishing  him  improper  and  de- 
fective materials;  that  by  such  breach  plaintiff  had  been  damaged 
in  a  sum  greater  than  the  balance  due  the  tile  company  on  the  con- 
tract, and,  as  against  it,  prayed  that  the  lien  filed  by  the  tile  com- 
pany be  discharged.  The  tile  company  answered,  asserting  the  va- 
lidity of  its  lien.  The  defendant  Jones  answered,  denying  that  the 
plaintiff  had  completed  his  contract,  and  also  counterclaiming  for 
damages  for  delay  and  defective  work.  The  action  was  tried  l^fore 
a  referee,  who  found  that  the  plaintiff  had  substantially  performed 
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his  contract  for  the  construction  of  the  house,  but  allowed  the  de- 
fendant Jones,  as  a  set-off,  f  1,390.27  damages  for  the  delay,  in  the 
performance  of  the  contract.  As  between  plaintiff  and  the  tile  com- 
pany, the  referee  decided  that  the  tile  company  substantially  per- 
formed its  contract,  but  that  it  delayed  in  such  performance,  and 
prevented  the  plaintiff  from  performing  in  time  his  contract  with 
Jones.  He  therefore  allowed  the  plaintiff,  as  a  set-off  against  the 
tile  company,  the  same  sum  allowed  Jones  against  the  plaintiff.  The 
referee  further  found  that  some  of  the  material  furnished  by  the  tile 
company  was  defective,  which  necessitated  its  being  taken  out  and 
the  work  being  done  over,  and  also  that  the  tile  company  did  not 
make  proper  deliveries  of-  the  material,  and  that  on  account  of  such 
course  the  plaintiff's  workmen  were  compelled  to  lose  time  in  setting 
the  woodwork  up.  For  this  last  breach  the  referee  allowed  the  sum 
of  f  1,650.  The  aggregate  of  these  two  allowances  to  the  plaintiff  ex- 
-ceeded  the  balance  due  the  tile  company  on  the  contract.  No  judg- 
ment was  given  for  the  deficiency,  but  the  tile  company  was  ad- 
judged to  have  no  lien  on  the  property,  and  the  notice  of  lien  filed 
by  it  was  ordered  to  be  canceled.  From  this  judgment  the  tile  com- 
pany has  appealed. 

The  notice  of  appeal  taken  by  the  tile  company  is  directed  only 
to  the  plaintiff,  and  was  not  served  on  the  defendant  Jones.  ^  As  the 
defendant  Jones,  the  owner  of  the  property  affected  by  the  lien,  is 
not  a  party  to  this  api)eal,  we  do  not  see  how  it  is  possible  to  re- 
verse  the  judgment,  in  so  far  as  it  voids  the  lien  filed  by  the  tile 
company.  By  neglecting  to  make  him  a  party  to  this  appeal,  it  has 
lost  its  right  to  reinstate  the  lien,  even  if  the  judgment  below  is 
erroneous.  Mechanics'  Lien  Law,  §  15,  provides  that  in  any  action 
brought  *to  foreclose  the  lien,  if  the  party  failed  for  any  reason  to 
establish  the  lien,  he  may  nevertheless  recover  therein,  on  the  con- 
tract, such  sum  as  may  be  due  him.  As  the  question  of  the  liability 
of  the  plaintiff  to  the  tile  company,  on  the  contract  between  them, 
could  be  determined,  and  was  actually  litigated,  on  the  trial,  the 
judgment  herein  would  conclude  the  tile  company  in  any  subsequent 
action.  We  think,  therefore,  it  has  the  right  to  prosecute  this  ap- 
peal and  have  the  judgment  reviewed,  even  though  it  cannot  re- 
gain its  lien. 

The  first  point  to  be  disposed  of  is  the  plaintiff's  claim  that  the 
appellant  failed  to  obtain  a  certificate  from  the  architect  as  to  the 
completion  of  its  work,  which  was  required  by  the  contract.  The 
referee  has  found  that  the  appellant  did  substantially  perform  its 
contract  The  architect,  upon  the  completion  of  the  building,  gave 
a  certificate  to  the  owner  that  the  plaintiff  had  performed  his  con- 
tract for  the  construction  of  the  house.  It  is  true,  as  claimed  by  the 
plaintiff,  that  this  certificate  did  not  necessarily  imply  a  certification 
that  the  appellant  had  fulfilled  its  contract  with  the  plaintiff;  for 
non  constat  but  that  the  plaintiff  himself  furnished  the  trim  nec- 
essary for  the  construction  of  the  house.  But  when  the  appellant 
applied  to  the  architect  for  its  certificate  the  architect  declined,  upon 
the  ground  that  he  had  given  a  certificate  to  the  owner,  and  that  was 
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all  that  was  requisite.  This  was  an  unreasonable  refusal  on  the 
part  of  the  architect,  if,  as  a  matter  of  fact,  the  appellant  had  per- 
formed its  contract,  and  this  the  referee  has  found.  Such  refusal 
dispensed  with  the  necessity  of  producing  a  certificate. 

The  evidence  amply  justified  the  finding  of  the  referee  that  the 
appellant  was  guilty  of  gross  delay  in  the  performance  of  its  con- 
tract. We  do  not  assent  to  the  plaintiff's  claim  that  the  appellant 
took  the  risk  of  any  delay  on  the  part  of  the  architect  in  failing  to 
furnish  detailed  plans  or  drawings.  We  think,  under  the  contract, 
the  performance  of  this  duty  by  the  architect  was  a  condition  pre- 
cedent to  any  duty  on  the  part  of  the  appellant;  but  the  evidence  of 
the  architect  as  to  the  general  practice  in  the  business  was  that, 
whenever  a  party  wished  or  required  detailed  drawings,  he  applied 
to  the  architect.  This  evidence  as  to  the  custom  is  uncontradicted, 
and  it  also  appears  from  the  appellant's  evidence  that  whenever  it 
needed  drawings  it  sent  to  the  architect  for  them.  While  many  of 
these  drawings  were  not  furnished  until  a  time  long  after  that  at 
which  appellant  should  have  finished  its  contract,  it  does  not  ap- 
pear, nor  is  there  any  claim,  that  the  architect  delayed  in  furnishing 
the  drawings  when  they  were  applied  for.  The  delay  in  performing 
the  contract  seems,  therefore,  to  have  been  solely  the  fault  of  the 
appellant. 

The  appellant  claims  that,  conceding  it  was  in  default  in  resi)ect 
to  time  of  performance,  an  improper  rule  of  damages  was  held 
against  it.  We  think  not.  Though  the  evidence  does  not  show  that 
the  defendant  was  informed  of  the  time  within  which  the  plaintiff, 
under  his  contract  with  Jones,  was  bound  to  construct  the  house, 
still  it  abundantly  appears  that  he  knew  that  the  plaintiff  had  a 
contract  for  such  construction.  He  also  knew  that  the  materials 
were  for  this  particular  house;  that  they  were  not  such  as  could  be 
supplied  in  the  market,  but  had  to  be  got  out,  fashioned,  and  formed 
in  accordance  with  special  designs.  Under  this  state  of  facts  the 
case  falls  directly  within  the  rule  of  Booth  v.  Mill  Co.,  60  N.  Y.  487, 
and  the  appellant  was  bound  to  indemnify  the  plaintiff  against  any 
damage  he  might  suffer  under  his  contract  with  Jones.  There  is  a 
further  answer  to  this  claim  of  the  appellant:  It  knew  that  its 
delay  in  furnishing  the  material  contracted  for  would  necessarily 
delay  the  completion  of  the  house,  and  had  there  been  no  contract 
between  plaintiff  and  Jones,  but  the  plaintiff  had  been  the  owner  of 
the  property,  we  cannot  see  why  the  rule  of  damage  adopted  by  the 
referee  would  not  have  been  entirely  fair  and  applicable. 

As  to  the  second  item  of  set-off  allowed  the  plaintiff  as  against 
the  appellant,  we  are  of  opinion  that  the  amount  allowed  by  the  ref- 
eree was  not  justified  by  the  evidence.  It  appears  that  plaintiff  had 
made  a  contract  with  a  cabinet  worker  to  set  up  the  trim  and  wood- 
work, and  also  construct  fences  and  coal  bins,  for  the  sum  of  f550. 
The  plaintiff,  as  a  matter  of  fact,  paid  the  cabinet  worker  f2,200. 
The  plaintiff  claims  that  this  increased  expense  was  occasioned  by 
the  fact  that  defective  material  furnished  by  the  appellant  had  to 
be  torn  out  of  the  house,  and  new  material  set  up,  and  also  that  the 
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deliveries  by  the  appellant  were  made  piecemeal,  so  that  the  men 
could  not  work  advantageously.  Ko  claim  is  made  for  new  material 
substituted  for  that  which  was  defective.  All  defective  material 
seems  to  have  been  replaced  by  the  appellant.  Hence  the  sole  claim 
is  based  on  extra  work.  That  some  of  the  material  originally  fur- 
nished by  the  appellant  was  defective  is  unquestionable,  and  there- 
fore the  plaintiff  should  doubtless  have  some  allowance  for  extra 
work  occasioned  thereby.  The  proof,  however,  to  establish  that  the 
whole  of  this  great  increase  of  cost  was  occasioned  by  defects  in  the 
defendant's  material,  is  very  unsatisfactory.  In  the  first  place,  the 
difference  between  the  contract  price  with  the  cabinet  worker  and 
the  amount  actually  paid  could  not  be  the  measure  of  loss,  because 
the  latter  amount  included  extra  work  not  provided  for  by  the  con- 
tract The  evidence  to  sustain  the  plaintiff's  claim  in  this  respect 
was  substantially  that  cabinet  workers  were  employed  for  600  days; 
that  ordinarily,  where  proper  material  was  furnished,  the  trim  fur- 
nished by  the  appellant  could  have  been  set  up  in  120  or  130  days; 
and  that  from  35  to  40  days  were  required  to  set  up  coal  bins  and 
fences  which  were  not  included  in  the  appellant's  contract,  on  which 
it  is  sought  to  charge  the  defendant  with  the  difference  between  the 
time  actually  taken  and  the  time  which  should  have  been  taken  to 
do  the  work  according  to  these  estimates.  We  doubt  if  this  evi- 
dence was  competent  to  establish  any  such  fact.  Whatever  value  it 
may  have  had  was  destroyed  by  the  time  sheets  introduced  to  sup- 
port it.  As  to  the  major  part  of  the  work,  the  time  sheets  fail  to 
show  on  what  particular  character  of  work  the  men  were  employed. 
Where  they  do  indicate  the  character  of  the  work,  they  show  that 
on  many  occasions  the  work  had  no  connection  with  the  appellant's 
contract.  Thus  work  is  mentioned  on  the  dumbwaiter,  on  floors,  on 
stairs,  and  other  parts  of  the  building.  The  plaintiff's  witnesses 
were  also  allowed  to  testify  generally  that  the  extra  work  occasioned 
by  the  improper  deliveries  and  defective  material  amounted  to  400 
or  500  days,  of  which  they  thought  that  two-thirds  was  occasioned  in 
tearing  down  and  replacing  defective  material,  and  one-third  by 
having  to  temporarily  abandon  the  work  for  lack  of  material  on  hand. 
On  cross-examination,  being  asked  to  specify  the  particular  pieces 
of  work  replaced,  and  the  time  spent  in  replacing  them,  the  witnesses 
could  not  give  instances  amounting  to  a  quarter  of  the  extra  work 
testified  to.  Such  evidence  is  wholly  unreliable,  and,  especially  in  this 
instance,  should  have  been  given  little  or  no  weight.  Of  course,  it 
is  of  a  character  that,  from  the  nature  of  things,  it  was  impossible 
for  the  appellant  to  controvert.  If  the  plaintiff  intended  to  charge 
the  appellant  with  this  great  sum,  amounting  to  one-third  the  con- 
tract, common  fairness  dictates  that  he  should  point  out  with  rea- 
sonable definiteness  the  particular  pieces  of  bad  work  which  were 
replaced,  and  the  time  spent  in  replacing  them,  so  that  the  defendant 
might  determine  whether  these  charges  were  reasonable,  and,  if  un- 
reasonable, resist  them.  At  most,  in  our  judgment,  the  extra  work 
of  this  character  established  by  the  evidence,  and  of  which  details 
are  given,  amounts  to  105  days.  The  allowance  for  this,  at  f3.25 
v.38N.Y.s.no.4 — 30  ^  I 
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per  day  and  10  per  cent,  for  the  contractor,  would  amount  only  to 
f375.37,  instead  of  f  1,650,  allowed  by  the  referee. 

The  judgment  appealed  from  should  be  reversed,  except  so  far  as 
it  cancels  the  lien  of  the  appellant,  and  a  new  trial  ordered  on  the 
issues  between  the  plaintiff  and  the  appellant;  costs  to  abide  event. 
All  concur. 


(3  App.  Di7.  176.) 

PARFITT  V.  FURGUSON  et  aL 

(Supreme  Court,  AppeUate  Division.  Second  Department     April  7,  1896.) 

1.  Appeal— Review— Sufficiency  op  Evidence. 

In  an  action  to  annul  a  contract  on  the  ground  of  fraud,  a  finding  for 
defendant  will  not  be  disturbed  on  appeal  where  there  is  ample  evidence 
to  support  It 

2,  Statutes— Title  of  Acts. 

J.aw8  1888,  c.  576,  §  9,  as  amended  by  Laws  1889.  c.  361,  creating  the 
board  of  imifrovement  of  the  town  of  New  Utrecht,  authorized  it  to  contract 
with  any  gas  company  to  supply  gas  for  lighting  streets,  etc.,  for  a  period 
not  exceeding  20  years,  and  to  establish  gas  districts,  etc.  Held,  that  Laws 
1891,  c.  59,  entiUed  "An  act  to  amend  chapter  576  of  the  Laws  of  1888, 
entitled  'An  act  establishing  a  board  of  Improvement,  and  defining  its  pow- 
ers and  duties,  and  to  provide  for  lighting  the  streets  and  other  places  in 
the  town  of  New  Utrecht,  in  the  county  of  Kings,'  as  amended  by  chapter 
361  of  the  Laws  of  1889,"  providing  that  the  amount  necessary  to  pay 
principal  and  interest  of  bonds  issued  to  pay  for  lamp-posts,  etc.,  should 
thereafter  be  included  in  the  annual  taxes  levied  in  the  town,  etc.,  attempt- 
ing to  validate  any  illegality  in  a  contract  made  by  such  town  pursuant 
to  such  previous  acts,  and  authorizing  such  board  to  extend  the  time  of 
such  contract,  in  so  far  as  it  attempts  to  ratify  such  contract  is  in  confiici; 
with  Const,  art.  3,  §  16,  providing  that  no  local  bill  shall  embrace  more  than 
one  subject,  to  be  expressed  in  Its  title.    Pratt,  J.,  dissenting. 

8.  Same. 

But  such  act  is  not  invalid  in  so  far  as  it  authorizes  such  board  to  extend 
the  time  of  such  contract.    Gullen  and  Bartlett,  J  J.,  dissenting. 

4.  Municipal  Cohporations— Contract  for  Lighting — Validity. 

A  contract  between  a  town  and  a  gas  company,  for  supplying  the  town 
with  gas,  is  not  illegal  because  it  provides  that  such  company  shall  be  re- 
imbursed by  the  town  for  any  expenses  incurred  In  making  changes  in . 
the  gas  mains,  pipes,  or  lamp-posts,  made  necessary  by  changes  in  the 
grade  of  streets  after  the  company  has  entered  on  the  performance  of  the 
contract 

5.  Same— Exclusive  Privileges. 

A  provision  in  a  contract  between  a  gas  company  and  a  town  for  sup- 
plying the  town  with  gas,  that  no  other  gas  or  electric  light  company  shall 
have  the  consent  of  the  board  of  Improvement  of  such  town  to  extend  its 
mains  or  lay  its  pipes  or  conductors  within  the  town  during  the  term  of  the 
contract,  is  iUegal  and  void. 

Appeal  from  special  term,  Kings  county. 

Action  by  Walter  E.  Parfltt  against  the  Kings  County  Gas  Illumi- 
nating Company  and  others  to  set  aside  a  contract  between  such 
company  and  the  board  of  improvement  of  the  town  of  New  Utrecht, 
for  the  lighting  of  such  town  with  gas.  From  a  judgment  of  the 
special  term  dismissing  the  complaint  (33  N.  Y.  Supp.  1111)  plaintiff 
appeals.    Affirmed. 
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Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Grout,  DeFere  &  Mayer,  for  appellant. 

William  J.  Kelly,  for  respondent  the  Kings  County  Gas  &  Illumi- 
nating Co. 
Cornelius  Ferguson,  Jr.,  for  respondents  C.  Furguson  and  others. 
Michael  Furst,  for  respondent  J.  Lott  Nostrand. 

BROWN,  P.  J.  This  is  a  taxpayers'  action,  brought  to  obtain  a 
judgment  declaring  illegal,  and  setting  aside,  a  contract  between  the 
board  of  improvement  of  the  town  of  New  Utrecht,  in  Kings  county, 
and  the  Kings  County  Gas  &  Illuminating  Company.  The  contract 
bears  date  December  26,  1889;  and,  by  its  provisions,  the  gas  com- 
pany agreed,  during  the  term  specified,  to  erect  and  maintain  in  said 
town,  on  land  to  be  purchased  or  leased,  a  gas  tank  and  all  necessary 
appurtenances  for  the  storage  and  supply  of  illuminating  gas  suffi- 
cient to  supply  the  entire  town,  and  to  lay  all  necessary  mains  and 
pipes,  and  connect  them  with  street  lamps  to  be  erected  by  the  board 
of  improvement,  and  to  furnish,  at  a  price  named,  a  fixed  and  per- 
manent illuminating  gas,  of  a  quality  and  at  a  pressure  specified, 
sufficient  to  supply  the  consumption  thereof  throughout  said  town. 
The  original  contract  was  made  for  a  term  of  10  years  from  the  date 
of  the  commencement  of  the  delivery  of  gas  (which  date  ift  agreed 
to  have  been  September  2,  1891);  and  on  March  19,  1891,  pursuant 
to  the  provisions  of  chapter  59,  Laws  1891,  it  was  extended  toe  the 
further  period  of  15  years.  The  original  contract  is  assailed  by  the 
plaintiff  on  the  ground  of  fraud  and  illegality;  the  extension  con- 
tract, on  the  ground  of  illegality  alone.  The  allegations  in  respect 
to  fraud  were  (1)  that  the  contract  did  not  follow  the  specifications 
which  were  adopted  by  the  board  of  improvement,  and  upon  which 
bids  were  invitei  to  furnish  gas  to  the  town,  but  that  its  provisions 
in  material  and  substantial  particulars  departed  from  the  specifica- 
tions, all  of  which  changes  and  variations  were  favorable  to  the  gas 
company,  and  burdensome  to  the  taxpayers  of  the  town;  (2)  that 
lamps  had  been  erected  in  places  remote  from  any  dwellings,  and 
in  the  unimproved  and  outlying  sections  of  the  town,  where  they 
were  useless  and  of  no  practical  benefit  to  the  inhabitants,  and  that 
the  gas  company  was  directed  by  the  board  of  improvement  and  i)er- 
mitted  to  supply  gas  thereto,  to  enable  it  to  obtain  money  wrong- 
fully from  the  town. 

The  determination  of  the  questions  raised  by  these  allegations, 
with  a  single  exception,  rested  wholly  in  the  consideration  of  parol 
evidence.  The  testimony  was  conflicting,  and  it  received  from  the 
learned  judge  who  heard  the  case  at  special  term  very  careful  ex- 
amination. His  conclusion  was  that  the  charges  of  fraud  were  not 
established,  and  we  concur  in  that  view  of  the  case.  The  rule  is 
well  settled  that  an  appellate  tribunal  is  not  warranted  in  reversing 
a  judgment  unless  the  findings  of  the  trial  court  are  against  the 
weight  of  evidence,  and  it  clearly  appears  that  the  proofs  predomi- 
nated in  favor  of  a  contrary  result.     Aldridge  v.  Aldridge,  120  N. 
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Y.  614,  24  N.  E.  1022;  Barnard  v.  Gantz,  140  N.  Y.  249,  33  N. 
430.    The  decision  of  tlie  special  term  has  ample  support  in  t 
testimony;  and  it  is  sufficient  for  us  to  say  that,  having  carefu 
read  the  evidence,  we  concur  in  the  result  there  reached. 

As  first  prepared,  the  specifications  provided  that  gas  furnisl 
under  the  contract  should  be  manufactured  in  the  town.  One 
the  questions  seriously  in  dispute  at  the  trial  was  whether  t 
provision  was  stricken  from  the  specifications  before  the  board  adv 
tised  for  bids.  It  appeared  in  the  first,  sixth,  and  twentieth  claui 
of  the  proposed  contract,  and  the  fact  appears  to  be  that  from  1 
last-named  clause  it  was  not  stricken  out.  That  provision  of  1 
contract  related  solely  to  the  time  when  the  contracting  compa 
should  be  ready  to  supply  gas,  and  in  terms  provided  that,  at  1 
date  specified,  it  should  be  ready  to  "manufacture  and  deliver"  g 
Assuming,  as  we  must,  that  the  changes  had  been  made  in  the  otl 
provisions  of  the  proposed  contract  before  the  board  advertised 
bids,  and  that  bidders  were  invited  to  supply  gas  to  the  town,  a 
not  to  manufacture  it  within  the  town,  the  fact  that  the  twenti^ 
provision  was  permitted  to  stand  as  originally  prepared  was  a  un 
error,  which  deceived  no  one,  and  is  wholly  insufficient  to  sustaii 
conclusion  of  a  fraudulent  act  upon  the  part  of  the  contracting  p 
ties.  All  persons  understood  that  bids  were  invited  to  supply  { 
only;  and,  for  so  providing  in  the  contract,  neither  the  board 
improvement  nor  the  gas  company  should  be  subjected  to  any 
VQrse  criticism. 

In  considering  the  questions  of  illegality  raised  by  the  appella 
reference  is  necessary  to  the  statutes  creating  the  board  of  impro 
ment  of  the  town,  and  defining  its  powers.  The  said  board  was 
tablished  by  chapter  576,  Laws  1888,  and  was  authorized  to  contr; 
with  any  gas  company  to  supply  gas  for  lighting  any  street  or  stre< 
or  parts  thereof,  in  said  town,  for  a  period  not  exceeding  20  yet 
upon  such  terms  and  conditions  as  the  said  board  should  deem 
pedi^it.  Section  9,  as  amended  by  chapter  361,  Laws  1889.  It  v 
empowered  to  establish  gas  districts  in  the  town,  and  to  erect  pot 
lamps,  and  fixtures,  and  to  do  all  work  incidental  to  lighting 
streets.  The  expense  thereof  was,  in  the  first  instance,  to  be  p 
from  the  proceeds  of  town  bonds  authorized  to  be  executed  by  i 
supervisor  upon  the  direction  of  said  board,  but  was  finally  to 
levied  upon  and  collected  from  the  property  in  the  gas  districts 
tablished  by  the  board;  and  the  cost  of  the  gas  supplied  was  to 
levied  upon  and  collected  from  the  property  in  the  school  distri 
of  the  town.  The  provision  for  apportioning  the  cost  of  gas  U] 
the  school  districts  of  the  town  was  contained  in  section  12  of 
act  of  1888,  By  chapter  59,  Laws  1891,  this  system  of  raising  moi 
to  pay  the  cost  of  the  gas  supplied  was  changed,  and  the  expe: 
thereof,  together  with  the  amount  necessary  to  pay  principal  and 
terest  of  bonds  issued  to  pay  for  lamps,  posts,  etc.,  was  thereai 
to  be  included  in,  and  made  a  part  of,  the  annual  taxes  to  be  lev 
in  the  town,  and  was  directed  to  be  certified  to  the  board  of 
pervisors  by  the  board  of  improvement,  and  levied  and  collected 
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the  town  in  the  same  manner  as  other  town  expenses.  Under  this 
system,  section  12  of  the  original  act  became  superfluous,  and  it  was 
repealed,  and  in  its  place  was  enacted  the  following: 

**Sec.  12.  Nothing  herein  contained  shall  be  construed  so  as  to  impair  the  force 
of  any  contract  heretofore  made  by  or  with  said  board  for  lighting  the  streets 
of  said  town,  and  establishing  the  maximum  limit  of  price  to  be  charged  to 
private  or  Individual  consumers  of  gas;  but  the  same  Is  hereby  in  all  respects 
confirmed,  and  may  be  extended  upon  the  like  terms  and  conditions  for  such 
further  period,  not  exceeding  fifteen  years,  as  in  the  judgment  of  said  board 
may  be  deemed  most  expedient  and  for  the  best  Interests  of  the  town." 

It  is  the  respondents'  contention  that  any  illegality  existing  in 
the  original  contract  was  cured  by  ratification  of  the  legislature  ex- 
pressed in  this  section  of  the  law.  It  would  seem  as  if  the  main 
purpose  of  this  amendment  was  to  conform  the  contract  to  the  new 
system  of  payment  imposed  upon  the  town.  But,  from  its  plain 
terms,  we  must  assume  that  it  was  also  the  intent  of  the  legislature 
to  ratify  the  contract,  and  make  valid  any  illegality  existing  therein. 
So  considered,  we  are  of  the  opinion  that  the  act  of  1891  is  in  con- 
flict with  section  16  of  article  3  of  the  constitution,  which  provides 
that  "no  private  or  local  bill  which  may  be  passed  by  the  legislature 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed  in 
its  title."  The  act  was  a  local  one,  and  clearly  embraced  two  sub- 
jects,— one  relating  to  the  board  of  improvement  and  the  powers  there- 
of, and  the  other  relating  to  a  contract  theretofore  made  by  the 
board.  The  ratification  of  a  contract  which  was  illegal,  because  it 
was  not  within  the  power  of  the  board,  was  a  subject  entirely  sep- 
arate from  the  creation  of  the  board  as  a  public  body,  and  the  dele- 
gation to  it  of  certain  powers  and  duties.  The  statute,  however,  is 
not  wholly  void  because  it  embraces  two  subjects,  but  it  can  be 
sustained  only  as  to  that  subject  which  is  expressed  in  its  title. 
People  V.  Board  of  Supervisors  of  Chautauqua  Co.,  43  N.  Y.  10. 
By  its  title  it  is  an -act  to  amend  chapter  576,  Laws  1888;  and  its 
application,  therefore,  must  be  limited  to  the  powers  and  duties  of 
the  board  of  improvement,  and  such  other  matters  as  are  incidental 
to  the  exercise  of  those  powers.  So  far  as  it  purports  to  ratify  the 
original  contract,  it  is  void.  The  board  of  improvement,  therefore, 
possessed  the  power  to  extend  the  contracts,  and  the  criticism  made 
by  the  appellant  upon  the  extension  thereof  is  not  well  founded. 
Whatever  may  be  said  as  to  the  meeting  of  the  board  at  which  the 
extension  of  the  contract  was  authorized,  and  which  was  held  dur- 
ing the  absence  of  Mr.  Nostrand  from  the  state,  and  the  omission  to 
give  him  notice  thereof,  these  facts  do  not  affect  the  legality  of  the 
board's  action. 

We  come,  therefore,  to  the  questions,  raised  by  the  appellant,  as 
to  the  illegality  of  the  provisions  of  the  original  contract.  Such  ille- 
gality is  claimed  to  exist  (1)  in  the  provision  that  the  gas  company 
shall  be  reimbursed  by  the  town  for  any  expenses  incurred  in  mak- 
ing changes  in  the  gas  mains,  pipes,  or  lamp-posts  rendered  neces- 
sary by  changes  in  the  grade  of  streets  after  the  gas  company  had 
entered  upon  the  performance  of  the  contract;  (2)  in  the  provision 
that  no  other  gas  or  electric  light  company  shall  have  the  consent  of 
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the  board  of  improvement  to  extend  its  mains  or  lay  its  pipes  or  c 
ductors  within  said  town  during  the  term  of  the  agreement 

We  fail  to  perceive  wherein  the  first  provision  is  illegal.  1 
board  of  improvement  was  authorized  to  make  the  contract  ui 
such  terms  and  conditions  as  it  should  deem  expedient.  The  te 
"street"  was  defined  by  the  law  to  include  each  and  every  public  hi] 
way  of  the  town,  and  each  and  every  street  and  avenue  laid  do 
on  the  map  of  the  town  survey  commission,  which  had  been  opei 
to  the  use  of  the  public.  It  was  apparent  that  the  company  mij 
be  required  to  lay  its  mains  and  pipes  in  the  streets  the  permam 
grade  of  which  had  not  been  established;  and  the  question  as 
which  party  should  bear  the  expense  of  making  changes  in  the  pip 
which  should  be  made  necessary  by  changes  in  the  grades  of  1 
streets,  was  a  proper  and  legitimate  subject  of  negotiation  and  C( 
tract.  It  was,  we  think,  a  matter  upon  which  the  board  of  impro 
ment  was  authorized  to  exercise  its  judgment,  and  with  its  del 
mination  the  court  cannot  interfere. 

With  respect,  however,  to  the  provision  that  the  board  of  impro 
ment  would  not  give  its  consent  to  any  other  gas  or  electric  co 
pany  to  lay  its  pipes  or  conductors  in  the  streets  of  the  to^Ti, 
entertain  a  different  opinion.  The  original  act  provides  that  the  te 
"gas"  is  to  be  construed  as  applying  to  light  produced  by  electric 
as  well  as  gas,  and  that  any  gas  company  shall  have  power  to  exte 
its  mains  or  lay  its  pipes  or  conductors  through  any  of  the  hij 
ways  of  the  town  with  the  written  consent  of  the  board  of  impro 
ment,  and  under  such  reasonable  regulations  as  it  should  prescril 
The  supervisor  of  the  town  was  ex  officio  a  member  of  the  boa 
and  the  other  members  were  to  hold  office  for  four  years,  and  p 
vision  was  made  for  the  appointment  of  their  successors.  The  boa 
therefore,  became  a  permanent  public  body,  and  possessed  import! 
public  functions,  which  its  members  were  bound  to  exercise  whenei 
the  occasion  required,  with  due  regard  to  the  public  interests,  a 
for  the  benefit  of  the  taxpayers  of  the  town.  It  is  too  plain  to 
quire  argument  that  the  members  of  the  board  could  not  enter  ii 
a  contract  not  to  perform  any  of  the  duties  which  the  law  devoh 
upon  them,  nor  could  the  board,  as  it  existed  in  1889,  do  any  t 
that  would  deprive  another  board  from  exercising  any  of  the  pow( 
delegated  to  it  by  the  statute.  Any  attempt  to  curtail  or  depri 
themselves  or  any  of  their  successors  of  the  right  or  power  to  p 
form  their  public  functions  would  be  against  public  policy,  and  vo 
This  provision  of  the  contract  was  a  plain  attempt  on  the  part  of  t 
board  to  confer  upon  the  gas  company  a  monopoly,  not  only  of  t 
street  lighting,  but  of  supplying  the  residents  of  the  town  with  lig 
Over  the  lighting  of  the  streets  the  board  had  some  control;  o^ 
the  lighting  of  public  and  private  buildings  it  had  none. 

Under  the  general  laws  as  they  existed  at  the  time  this  contn 
was  made,  and  as  they  exist  now,  any  gas  or  electric  company 
corporated  under  the  laws  of  this  state  may,  with  the  consent 
the  municipal  authorities,  lay  its  conductors  in  the  streets  and  hi| 
ways  of  the  city,  village,  or  town  where  it  is  located;  and  such  c 
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poratlons  are  required,  upon  the  conditions  stated  in  the  statute, 
to  snpply  light  to  the  owners  of  any  buildings  or  premises  within  100 
feet  of  their  conductors.  Laws  1848,  c.  37,  §  18;  Laws  1859,  c.  311; 
Laws  1892,  c.  40,  §§  61-65.  It  was  not  the  purpose  of  section  13  of 
the  act  of  1888,  which  established  the  board  of  improvement,  to  alter 
the  general  policy  of  the  law  which  permitted  gas  companies  to  lay 
their  pipes  in  the  public  streets.  The  only  effect  of  that  provision 
was  to  require  such  companies  in  the  town  of  New  Utrecht  to  ob- 
tain the  consent  of  the  board  of  improvement,  in  addition  to  that 
of  the  municipal  authorities  of  the  town.  Whenever  an  application 
was  made,  the  board  was  bound  to  exercise  its  powers  to  grant  the 
consent  under  "reasonable  regulations."  Any  gas  company  was 
entitled  to  locate  in  the  town  of  New  Utrecht,  and  supply  the  in- 
habitants thereof  with  gas  and  electricity;  and  the  board  would  be 
bound  to  permit  them  to  lay  pipes  in  the  streets  under  reasonable 
regulations.  Such  powers  as  are  granted  by  sections  13  of  the  act 
are  conferred  on  public  officers  for  the  public  benefit,  and  are  not 
to  be  exercised  arbitrarily  or  for  the  benefit  of  individuals,  or  to 
create  monopolies.  It  is  true  that  the  provision  of  the  contract  does 
not  immediately  cause  any  waste  of  the  funds  of  the  town  or  of  the 
taxpayers.  But  the  authorities  all  hold  that  the  terms  "waste"  and 
"injury,"  as  used  in  the  statutes  and  Code,  comprehend  illegal  official 
acts  (Talcott  v.  City  of  Buffalo,  125  N.  Y.  280,  26  N.  E.  263;  Zeigler 
V.  Chapin,  126  N.  Y.  342,  27  N.  E.  471;  Peck  v.  Belknap,  130  N.  Y. 
394, 29  N.  E.  977);  and  we  are  of  the  opinion  that  those  terms  include 
acts  which  tend  indirectly  to  injure  the  taxpayers;  as  well  as  those 
the  direct  effect  of  which  is  to  cause  a  loss  or  waste  of  public  prop- 
erty. 

That  this  provision  of  the  contract  was  a  menace  to  the  inhabi- 
tants of  the  town  is  beyond  question.  Its  tendency  was  to  destroy 
competition,  and  create  a  monopoly,  not  only  of  street  lighting,  but 
also  of  supplying  light  to  public  and  private  buildings.  If,  there- 
fore, the  question  presented  rested  solely  upon  the  contract  and  the 
statutes  relating  to  the  board  of  improvement  and  its  powers,  which 
I  have  referred  to,  we  should  feel  constrained  to  hold  that  the  pro- 
vision of  the  contract  under  discussion  was  one  beyond  the  power 
of  the  board  to  enter  into.  But  we  are  of  the  opinion  that  by  the 
law  annexing  the  town  of  New  Utrecht  to  the  city  of  Brooklyn, 
enacted  since  the  commencement  of  this  action  (chapter  451,  Laws 
1894),  the  said  provision  has  been  annulled,  and  that  any  affirm- 
ative action  by  the  court  in  relation  thereto  is  unnecessary.  By  the 
sixth  section  of  the  act  referred  to,  the  board  of  improvement  was 
abolished;  and,  by  the  first  section  thereof,  the  territory  comprised 
within  the  limits  of  the  town  of  New  Utrecht  was  annexed  to  and 
merged  in  the  city  of  Brooklyn;  and  it  was  enacted  that  thereafter 
such  territory  should  be  governed  by  the  same  laws,  and  should  be 
entitled  to  the  same  rights,  privileges,  franchises,  and  immunities, 
as  the  said  city  of  Brooklyn.  This  act  took  effect  July  1,  1894.  By 
Laws  1892,  c.  40,  §  61,  any  gas  or  electric  company  has  authority  to 
lay  its  pipes  or  mains  in  the  streets  of  the  city  where  5t  is  located,  j 
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with  the  consent  of  the  municipal  authorities  thereof.  It  will  be  c 
served  that  the  provision  of  the  contract  under  discussion  does  not, 
terms,  grant,  or  attempt  to  grant,  to  the  gas  company,  the  exclusi 
right  to  laj  its  pipes  in  the  streets.  The  company  acquired  no  appare 
right  or  franchise  thereby.  The  board  agree  merely  not  to  gra 
its  consent  to  any  other  company  to  extend  its  mains  or  lay  its  pip 
in  the  streets.  This  provision  is  in  the  nature  of  a  covenant  on  t 
part  of  the  board  of  improvement  not  to  exercise  the  power  delegat 
to  it  by  the  state.  Such  a  covenant  or  agreement  could  have 
force  or  efficacy  except  during  the  existence  of  the  board  of  improi 
ment.  When  the  official  life  of  the  board  terminated,  the  agreeme 
was  at  an  end.  The  act  referred  to  has  not  only  abolished  the  boa 
of  improvement,  but,  by  its  provisions,  the  territory  within  whi 
lay  the  streets  referred"  to  in  the  agreement  has  come  under  the  op< 
ation  of  new  laws,  and  the  control  of  the  streets  is  new  vested  in  t 
municipal  officers  of  the  city.  The  power  and  authority  of  the  o; 
cials  of  the  city  are  not  in  any  way  limited  by  the  contract  in  qu^ 
tion,  and  the  provision  under  discussion,  even  assuming  that  it  on 
had  apparent  vitality,  is  now  of  no  force  or  effect  whatever, 
would  be  idle,  therefore,  for  the  court  to  adjudge  it  to  be  void.  ] 
other  question  requires  notice. 
The  judgment  should  be  affirmed,  without  costs. 

HATCH,  J.,  concurs. 

PRATT,  J.  This  suit  was  brought  by  the  plaintiff,  a  taxpayer 
the  former  town  of  J^ew  Utrecht,  in  Kings  county,  under  secti 
1925  of  the  Code  of  Civil  Procedure,  against  certain  town  officii 
constituting  a  board  of  improvement,  as  well  as  against  the  to^ 
and  a  gas  company;  the  relief  sought  being  the  cancellation  of 
contract  made  with  the  corjMjration  for  the  lighting  of  the  town  wi 
gas.  The  contract  was  dated  December  28,  1889,  and  an  extensi 
thereof  was  dated  March,  1891.  It  was  an  executed  contract,  in 
far  as  the  defendant  gas  company  was  concerned,  before  this  si 
was  brought.  The  corporation  began  the  work  of  laying  gas  mail 
and  the  erection  of  a  plant  and  the  illumination  of  the  town  coi 
menced  September  2,  1891.  Various  extensions  of  the  mains  w€ 
ordered  by  the  town  officials  on  petition  of  property  owners  and  ci 
zens,  the  company  expending  a  large  sum  of  money  (over  f  600,0( 
in  the  work  before  the  plaintiff  brought  this  action,  which  was  co: 
menced  in  May,  1893.  The  plaintiff  attacks  this  contract  on  t 
ground  of  alleged  fraudulent  connivance  between  the  town  officis 
and  the  corporation  in  the  making  of  the  agreement,  and,  second 
because  of  alleged  want  of  power  on  the  part  of  the  officials  to  ma 
the  contract.  The  allegations  of  the  latter  clause  of  complaint 
somewhat  general,  the  language  used  charging  that  the  contract 
"illegal  and  void";  and  plaintiff,  on  being  called  on  for  a  bill  of  pj 
ticulars,  stated  his  contention  in  this  respect  in  detail,  the  bill 
particulars  being  made  a  part  of  the  case  on  appeal.  The  questi( 
of  the  constitutionality  of  the  laws  under  which  the  original  cc 
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tract  and  the  extension  contract  were  made  is  not  raised  in  the  com- 
plaint or  in  the  bill  of  particulars,  nor  does  it  appear  to  have  been 
pressed  upon  the  trial  court.  In  addition  to  the  specifications  of 
fraud,  waste,  want  of  power,  and  illegality,  the  plaintiff  now  urges 
on  the  appellate  court  the  question  of  the  constitutionality  of  the  leg- 
islation involyed  in  the  making  of  the  agreements. 

60  far  as  the  charge  of  fraud  or  connivance  between  the  officials 
and  the  corporation  is  concerned,  such  charges  always  present  an 
issue  of  fact  to  be  determined  on  the  evidence  adduced  by  the  par- 
ties to  the  litigation.  The  claim  that  this  contract  was  tainted  with 
corruption  or  fraud  was  one  of  the  essential  points  in  plaintiff's 
case,  and  the  burden  lay  upon  him  to  prove  illegal,  wrongful,  or  dis- 
honest official  acts  on  the  part  of  these  officials  (Talcott  v.  City  of 
Buffalo,  125  N.  Y.  280,  26  N.  E.  263);  and  his  proof  in  this  respect 
Is,  at  least,  required  to  be  as  full  and  complete  as  in  the  case  of  any 
other  proposition  of  fact  proposed  for  decision  by  the  court.  Kountze 
V.  Kennedy,  147  N.  Y.  124,  41  N.  E.  414.  The  learned  judge  who 
tried  this  case,  and  whose  opinion  is  inserted  at  length  in  the  judg- 
ment appealed  from  (33  N.  Y.  Supp.  1111),  gave  the  evidence  for 
and  against  this  alleged  fraud  and  deceit  careful  and  exhaustive 
consideration,  and  decided  the  issue  against  the  plaintiff.  It  would 
be  enough  for  this  appellate  court  to  ascertain  simply  whether  this 
finding  was  supported  by  evidence,  in  which  case  the  decision  of 
the  trial  court  is  uniformly  upheld.  Baird  v.  Mayor,  etc.,  of  New 
York,  96  N.  Y.  567;  Ixnvery  v.  Erskine,  113  N.  Y.  55,  20  N.  E.  588. 
But  if  we  go  further,  and  examine  the  testimony  contained  in  this 
record,  we  must  be  convinced  that  the  plaintiff  failed  to  make  out 
a  case  of  dishonesty  or  corruption  against  these  public  officials. 
That  certain  of  the  plaintiff's  associates  were  not  in  sympathy  with 
this  town  board  is  manifest  Their  difference  of  opinion  on  many 
subjects  is  apparent  from  the  evidence;  but,  on  the  issue  as  to  good 
faith  in  dealing  with  this  gas  company,  the  most  that  can  be  said 
of  the  evidence  of  plaintiff's  witnesses  is  that  they  were,  undoubt- 
edly, suspicious  of  everything  these  officials  did,  and  have  allowed 
their  suspicions  to  govern  their  cooler  judgment,  because,  even 
on  the  showing  of  plaintiff's  witness  McKay,  who,  in  effect,  was  the 
only  witness  who  asserted  positively  the  improper  action  on  the 
part  of  the  board,  the  facts  testified  to  are  entirely  reconcilable  with 
honesty  of  intention,  and,  at  the  most,  raise  a  doubt  which  is  en- 
tirely overcome  by  direct  and  positive  testimony  on  the  part  of  the 
defense.  One  of  the  plaintiff's  witnesses,  R.  H.  Sherwood,  who  was 
called  to  support  the  contention  that  changes  or  alterations  were 
made  in  the  specifications,  not  only  failed  to  maintain  the  plaintiff's 
claim,  but  his  evidence  made  strongly  for  the  bona  fides  of  the  action 
taken  by  the  town  board.  The  claim  relative  to  the  number  of  lamps 
is  met  by  proof  that  the  additional  lamps  ordered  were  in  each  case 
on  petition  of  the  property  owners,  and  plaintiff's  chief  witness, 
Nostrand,  who  was  stated  to  be  one  of  the  leading  property  owners 
in  the  town,  and  opposed  to  the  board  of  improvement,  admitted  on 
the  stand  that  he  voted  for  every  increase,  and  had  no  complaint  to 
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make  as  to  the  nnmber  of  lamps.    In  fact,  no  property  o;wner  in 
town  was  produced  who  criticised  the  number  of  the  lamps, 
are  bound  by  the  record,  and  it  is  apparent  that  not  only  is  th 
abundant  evidence  in  the  case  to  sustain  the  court's  finding,  1 
the  weight  of  the  testimony  as  to  honesty  and  good  faith  was 
tirely  with  the  defendants.    The  proofs  failed  to  justify  the  char 
of  fraud  and  favoritism  set  forth  in  the  complaint,  and,  in  fact, 
allegations  of  excessive  charges  for  lights,  set  forth  with  great  ] 
itiveness  in  the  pleading,  were  withdrawn  upon  the  trial.    Then 
therefore  no  ground  for  reversing  the  finding  of  the  special  term 
the  issue  of  fact  as  to  the  bona  fides  of  the  contracts  in  suit,  and 
remaining  inquiry  must  be  directed  to  the  alleged  want  of  powei 
the  board  to  act  in  the  matter. 

The  plaintiff's  claims  as  to  the  illegality  of  their  agreements 
set  forth  in  his  complaint.  It  is  charged  that  the  original  contr 
^^was  and  is  beyond  the  power  of  the  said  board,  and  was  an<] 
illegal  and  void."  This  is  followed  by  a  statement  of  specific  a 
gations  of  misconduct  on  the  -part  of  the  board  of  improvement 
dealing  with  the  defendant  gas  company.  The  plaintiff  then  sta 
his  objections  to  the  second  or  extension  contract;  and  it  is  definit 
set  forth  that  the  board  **had  no  power  to  make  the  said  last-m 
tioned  contract,  and  the  same  was  made  by  them  in  violation  of  h 
and  that  their  act  in  making  the  same  was  and  is  illegal,  and  "v 
also  intended  by  the  said  officials  to  continue  the  fraud,  illegal! 
wastefulness,  and  inequitableness  of  the  said  first  contract;  tli 
as  the  plaintiff  is  informed  and  believes,  it  was  the  duty  of  the  s 
board  and  of  the  members  thereof  not  to  make  the  said  second  c 
tract  until  at  or  about  the  expiration  of  the  said  first  contract, 
the  year  1901;  that  they  made  the  same  in  disregard  of  their  di 
to  wait  until  the  end  of  the  former  contract,  and  thus  get  the 
vantage  for  the  town  of  all  competition,  and  of  lower  rates  t] 
would  accrue  in  the  meantime,  and  solely  for  the  purpose  of  favor: 
the  said  company  at  the  expense  of  the  town,"  etc.  The  plaintiff, 
addition  to  this  statement  of  his  claim,  which,  it  will  be  noticed, 
no  way  raised  any  question  of  constitutionality  of  the  laws  org 
izing  the  board,  but  averred  the  existence  of  the  board  under 
acts  of  the  legislature,  and  averred  its  duty  to  be  to  wait  until  19 
and  then  to  extend  the  contract,  served  a  bill  of  particulars,  as 
quired  by  CJode  Civil  Procedure  (section  531),  in  which  he  assumed 
state  with  greater  clearness  and  deflnitieness  his  claims  of  illegal 
And  it  will  be  perceived  that  neither  in  his  complaint  nor  in  the 
ditional  bill  of  particulars  is  there  any  intimation  that  the  law 
not  in  effect  and  binding.  Passing  to  the  judgment,  the  opinion 
the  court  is  incorporated  at  length  in  the  decree,  and  forms  a  p 
thereof,  stating  the  ground  upon  which  the  issues  have  been  decid 
and  it  is  again  apparent  that  the  plaintiff's  contention  on  his  pie 
ings  and  proofs  at  the  trial  in  no  way  attacked  the  constitutional 
of  the  various  laws  creating  the  board  of  improvement,  or  the  poi 
of  the  legislature  to  pass  the  acts  in  question,  but,  on  the  contrs 
reiterated  his  views  of  the  duty  of  the  town  officers  under  the  a 
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in  question.  The  question  of  constitutionality  was  apparently  not 
presented  to  the  court,  because  it  is  not  referred  to  in  the  lengthy 
opinion  delivered  at  the  special  term,  nor  in  the  points  submitted  on 
behalf  of  the  respondents  on  the  arguments  before  this  court  In 
short,  it  nowhere  appears  that  the  attention  of  the  court  below  was 
called  to  the  point,  or  that  it  was  asked  to  rule  on  the  question,  or 
upon  any  point  which,  by  the  most  liberal  construction,  can  be  held 
to  embrace  it.  The  decision  of  the  court  is  contained  in  the  judg- 
ment appealed  from,  and  there  is  no  decision  on  this  point  before 
this  court  for  review,  and  reviewing  decisions  of  the  courts  below  is 
the  sole  and  exclusive  duty  of  this  court.  Delaney  v.  Brett,  51  N. 
Y.  78;  Vose  v.  Cockcroft,  44  N.  Y.  415.  That  the  court  was  desir- 
ous of  passing  on  all  possible  questions  fairly  raised  by  the  pleadings 
and  proofs  is  evidenced  by  the  reference  to  the  constitutionality  of 
the  defendant's  contention  that  these  contracts  had  been  ratified  by 
act  of  the  legislature.  But  at  no  place  in  the  record  of  the  trial  in 
the  motions  there  made,  in  the  pleadings,  and  apparently  in  the  ar- 
guments addressed  to  lie  court,  and  recited  in  the  judgment,  was 
it  claimed  that  those  acts  were  not  valid  and  binding.  On  the  con- 
trary, they  were  alleged  as  existing  law;  the  duties  of  the  oflflcials 
and  of  the  company  under  these  acts  were  pointed  out  by  the  plain- 
tiff; and  their  alleged  failure  to  comply  with  these  obligations  was 
urged  as  ground  for  annulling  the  contract  Gases  must  be  consid- 
ered on  review  on  the  theory  on  which  they  were  tried.  Enmions  v. 
Wheeler,  3  Hun,  545. 

While  we  adhere  to  the  rule  above  laid  down,  the  questions  of  law 
involved  in  considering  the  contract  in  suit  are  clearly  settled,  and 
the  interests  affected  by  the  decision  of  this  appeal  are  large.  It  is 
well  owing  to  the  quasi  public  functions  of  the  defendant  corpora- 
tion that  its  rights  and  obligations  should  be  definitely  determined; 
and,  as  consideration  of  all  the  points  urged  by  the  appellant  leads 
us  to  affirm  the  judgment  appealed  from,  we  have  stated  our  views 
on  all  these  matters,  as  well  as  those  properly  before  the  appellate 
court 

The  greater  part  of  the  brief  submitted  by  the  learned  counsel  for 
the  appellant  is  devoted  to  a  discussion  of  the  facts  on  which  the 
plaintiff  based  his  charge  of  fraud;  and  as  to  this  charge  we  have 
determined  that  the  decision  of  the  court  below  should  not  be  dis- 
turbed. He  alleges,  however,  as  specifications  of  illegality,  a  clause 
in  the  original  contract  by  which  the  defendant  board  covenanted 
that  it  would  not  grant  similar  rights  to  other  gas  companies;  and 
he  claims  that  this  clause  created  a  monopoly,  or  was  a  grant  of  an 
exclusive  privilege,  and  beyond  the  power  of  the  board  of  improve- 
ment. There  must  be  grave  doubt  whether  this  board,  acting  pur- 
suant to  statute,  having  made  a  contract  with  this  defendant  com- 
pany to  do  certain  acts,  possessed  any  power  to  grant  further  con- 
sent to  any  other  company  to  do  the  same  thing  (Mayor,  etc.,  of  New 
York  V.  Second  Avenue  R.  Co.,  32  N.  Y.  261;  Dartmouth  College  v. 
Woodward,  4  Wheat.  658);  but  in  no  way  did  this  provision  of  itself 
curtail  the  rights  of  the  town  officers  other  than  this  board  in  the 
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premises,  if  they  had  lawful  right  to  grant  permits  to  other  com- 
panies. So  that  the  particular  clause  referred  to,  in  itself,  created 
no  exclusive  franchise.  If  it  was  beyond  the  power  of  the  board,  it 
was  void,  and  did  not  bind  any  one;  and,  as  stated  by  the  learned 
trial  judge,  as  the  expenditure  of  no  money  is  involved  in  any  rights 
thei*ein  assumed  to  be  given,  the  plaintiff  needed  no  decree  to  pro- 
tect him. 

The  plaintiff  calls  attention  to  a  clause  charging  the  town  with 
the  cost  of  changing  the  pipes  wherever  there  should  be  a  change  of 
street  grades.  The  case  is  barren  of  any  evidence  showing  the  effect 
of  this  provision,  or  whether  it  imposed  any  additional  burden  on 
the  town,  or  was  a  source  of  damage  to  the  taxpayers.  It  is  not 
referred  to  in  the  decision.  This  board  of  improvement,  as  appears 
from  the  evidence,  directed  the  gas  company  to  lay  mains  in  various 
localities.  The  provision  referred  to  is,  in  effect,  that,  if  the  au- 
thorities thereafter  change  the  grade  of  the  streets  in  which  the 
pipes  have  been  laid,  the  expense  of  lowenng  or  raising  the  pipe 
to  acconmoLOdate  the  changed  situation  should  be  borne  by  the  town. 
There  is  nothing  in  the  reading  of  this  provision  that  makes  it  un- 
constitutional or  improper.  There  is  no  evidence  from  which  the 
court  can  find  that  it  imposes  any  obligations  on  the  town,  or  the 
amount  thereof.  The  act  of  the  legislature  establishing  this  board  of 
improvement  provides: 

"The  said  board  shaU  be  empowered  to  contract  with  any  gas  company  to 
supply  gas  for  Ughting  any  street  or  streets  or  parts  thereof  in  said  town, 
♦  ♦  ♦  to  such  extent,  for  such  periods,  not  exceeding  twenty  years,  and  upon 
such  terms  and  conditions,  as  they  may  deem  expedient"  Laws  1888,  c.  578* 
§  9,  as  amended  by  Laws  1889,  c.  361. 

We  think  that  the  provision  referred  to  was  a  detail  which  was 
confided  to  the  judgment  of  the  board.  It  was  proper  that  some  pro- 
vision should  be  made,  as  a  part  of  the  general,  plan  for  lighting  the 
town,  and  the  exercise  of  that  discretion  by  the  board  should  not  be 
interfered  with  by  the  court  in  the  absence  of  proof  of  fraud;  cer- 
tainly not  in  a  case  where  there  is  no  proof  of  resulting  damage  to 
the  town.    Talcott  v.  City  of  Buffalo,  supra. 

The  extension  contract  of  March,  1891,  is  attacked  as  illegal,  un- 
authorized, and  void.  As  above  suggested,  the  plaintiff  specified  his 
objection  to  this  contract  by  stating  that  it  was  the  duty  of  this 
board  to  have  delayed  the  extension  of  the  contract  until  the  year 
1901,  when  the  original  contract  by  its  terms  expired;  and  it  is  to 
this  argument  that  the  appellant's  brief  is  directed,  with  the  addi- 
tional suggestion  that  the  authority  to  extend  is  unconstitutional 
and  void, — ^a  point  which,  as  we  have  stated,  was  not  raised  on  the 
trial.  A  brief  reference  to  the  conditions  prevailing  with  reference 
to  the  legislation  and  to  these  contracts  is  important  in  determining 
the  question  here  presented. 

By  chapter  576,  Laws  1888,  entitled  ''An  act  establishing  a  board 
of  improvement,  and  defining  its  powers  and  duties,  and  to  provide 
for  lighting  the  streets  and  other  places  in  the  town  of  New  Utrecht, 
in  the  county  of  Kings,"  it  was  enacted  that  there  should  be  es- 
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tablished  in  the  town  a  board  of  five  citizens,  to  be  known  as  a 
''board  of  improvement";  and  by  section  9  it  was  provided  (as 
amended  by  Laws  1889,  c.  3G1) : 

"The  said  board  shall  be  empowered  to  contract  with  any  gas  company  to 
supply  gas  for  lighting  any  street  or  streets  or  parts  thereof  In  said  town, 
♦  ♦  ♦  to  such  extent,  for  such  periods,  not  exceeding  twenty  years,  and 
upon  such  terms  and  conditions,  as  they  may  deem  expedient." 

The  object  of  the  enactment  is,  as  stated  in  the  title  and  in  the 
section  of  the  bill  qnoted,  to  snpply  light  to  the  town.  The  legisla- 
ture authorized  a  contract  limiting  the  term  to  20  years.  •  The  right 
of  the  legislature  to  prescribe  the  term  of  a  contract  authorized  is 
fundamental.  Similar  provisions  are  found  in  nearly  every  act  jwro- 
-viding  for  public  improvements.  The  board  of  improvement,  in 
December,  1889,  made  a  contract  with  the  defendant  gas  company, 
but  limited  it  to  10  years, — one-half  the  period  which  they  were  au- 
thorized to  grant.  It  appears  that  the  defendant  company  com- 
menced the  work  of  laying  mains  in  the  spring  of  1890,  but  the  de- 
mand for  gas  from  property  owners  throughout  the  town  became 
so  general  that  large  extensions  of  the  system  were  ordered.  It  be- 
came necessary,  as  disclosed  by  the  testimony,  to  lay  93  miles  of  gas 
mains,  to  expend  upward  of  $000,000.  The  original  capital  of  the 
defendant  company  was  but  $100,000,  as  appears  by  the  evidence 
introduced  by  plaintiff.  This  was  the  situation  in  the  spring  of 
1891,  the  defendant  corporation,  at  that  precarious  period,  being 
obliged  to  supply  the  demand  for  lighting  facilities  far  beyond  its 
original  contemplation.  In  this  contingency,  and,  as  we  are  bound 
to  assume,  with  knowledge  of  all  the  facts,  the  legislature  passed 
chapter  59  of  the  Laws  of  1891,  entitled  "An  act  to  amend  an  act 
entitled  'An  act  establishing  a  board  of  improvement,  and  defining 
its  powers  and  duties,  and  to  provide  for  lighting  the  streets  and 
other  places  in  the  town  of  New  Utrecht,  in  the  county  of  Kings' "; 
and  by  section  12  of  the  Laws  of  1891  it  was  provided: 

"Nothing  herein  contained  shaU  be  construed  so  as  to  impair  the  force  of  any 
contract  heretofore  made  by  or  with  said  board  for  Ughting  the  streets  of 
said  town,  and  establishing  the  maximum  limit  of  price  to  be  charged  to  pri- 
vate and  Individual  consumers  of  gas,  but  the  same  is  hereby  in  ail  respects 
confirmed,  and  may  be  extended  upon  the  like  terms  and  conditions  for  such 
further  period,  not  exceeding  fifteen  years,  as  in  the  Judgment  of  said  board 
may  be  deemed  most  expedient  and  for  the  best  interests  of  the  town." 

The  board  met,  and,  in  pursuance  of  the  authority  granted  to 
them,  extended  the  term  of  the  contract,  on  like  terms  and  condi- 
tions, for  a  period  of  16  years.  The  aggregate  term  of  the  contract 
is  therefore  25  years,  instead  of  20,  as  prescribed  in  the  original  act. 

It  is  alleged  that,  notwithstanding  this  enactment,  the  board  had 
no  power  to  make  the  extension  contract,  that  the  same  was  made  in 
violation  of  law;  and,  when  called  on  to  particularize,  plaintiff 
charges  in  his  bill  of  particulars  that  it  was  the  duty  of  the  board 
not  to  make  the  extension  contract  until  at  or  about  the  expiration 
of  the  first  contract,  in  the  year  1901.  It  is  found  in  the  judgment 
that,  inasmuch  as  the  plaintiff  does  not  assail  this  extension  contract 
on  the  ground  of  any  fraud,  but  purely  on  the  ground  of  illegality,. 
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this  claim  is  not  well  founded.  On  the  trial,  the  president  of  the 
defendant  corporation  being  interrogated  as  to  his  knowledge  of 
the  law  authorizing  the  extension,  the  plaintiff's  counsel  interrupted 
the  examination,  stating,  "There  is  nothing  on  the  question  of 
extension  which  I  propose  to  raise  except  questions  of  law";  and  the 
two  questions  of  law  are  distinctly  stated  in  the  decision  contained 
in  the  judgment  now  here  for  re  view" : 

Nostrand,  one  of  the  board  was  absent  on  a  fishing  trip,  in 
Florida  or  Cuba,  at  the  date  of  the  meeting,  and  the  extension  was 
ordered  by. a  vote  of  four  of  the  five  members.  The  legislature 
especially  provided  in  the  original  act  of  1888  (Laws  1888,  c. 
576,  §  7): 

'"Three  of  the  members  of  said  board  shaU  constitute  a  quorum,  and  the 
affirmative  votes  of  a  majority  of  the  entire  board  shall  be  necessary  to  transact 
the  business  of  said  board  at  a  regular  meeting,  or  at  any  special  meeting,  and 
all  the  members  shall  be  duly  notified  to  attend.  In  making  or  awarding  any 
contract,  or  in  expending  or  providing  for  the  expenditure  of  any  moneys,  the 
affirmative  vote  of  a  majority  of  the  entire  board  shaU  be  necessary.** 

The  witness  Keegan,  a  member  of  the  board,  and  who  attended 
to  notification  of  members,  testified  that,  a  meeting  having  been 
called  to  decide  about  the  extension,  he  called  up  the  office  of 
Nostrand,  on  the  telephone;  that  he  had  no  knowledge  of  Nostrand's 
absence,  and  then  learned  that  he  had  gone  down  ^uth.  We  con- 
cur with  the  decision  of  the  leanied  trial  judge  that,  under  the  cir- 
cumstances, the  legal  requirements  were  complied  with,  and  that 
this  municipal  board  was  not  bound  to  await  the  return  of  one  of 
its  members  from  a  pleasure  trip  before  transacting  the  business 
which  might  come  before  it. 

Nor  is  the  contention  of  the  api)ellant  sustained  that  the  board 
was  under  legal  obligation  to  wait  until  1901  to  carry  out  the 
legislative  intent,  or  that  it  was  necessary  to  readvertise.  Plaintiff 
failed  to  show  any  impropriety  in  the  charge  for  gas  mentioned  in 
the  contract,  withdrawing  on  the  trial  the  serious  charges  made  in 
the  complaint  in  that  regard.  The  legislature  having  said  that  this 
identical  contract  might  be  extended  on  the  same  terms  and  condi- 
tions, what  lawful  criticism  can  there  be  on  the  legality  of  the  action 
of  the  board?  We  cannot,  as  an  appellate  court,  criticise  the  au- 
thority  of  the  legislature  to  so  direct.  If  they  had  the  power  to 
prescribe  the  terms  of  the  first  contract,  they  had  the  right  to  extend 
that  term.  The  plaintiff  cannot  come  before  the  court  in  the  anom- 
alous position  of  insisting  that  the  legislature  might  authorize 
a  contract  for  20  years,  but  not  for  25.  The  argument  is  without 
force;  and,  the  legislative  power  being  granted,  it  is  absurd  to  say 
that  this  board  was  required  to  postpone  its  action  for  10  years.  It 
is  provided  that  chapter  59,  Laws  1891,  shall  take  effect  immedi- 
ately. As  was  said  in  People  v.  Butler,  147  N.  Y.  164,  41  N.  E.  416, 
where  a  somewhat  similar  argument  was  urged  on  the  court,  "no 
ingenuity  can  suggest  a  reasonable  explanation  for  such  an  extra- 
ordinary intention  on  the  part  of  the  legislature.  We  cannot  at- 
tribute any  such  intention  to  that  body."  These  objections  to  the 
extension  contract  must  fail. 
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The  appellant  raises,  apparently  for  the  flrst  time,  a  question  of 
the  constitutionalitj  of  chapter  59  of  the  Laws  of  1891,  in  so  far 
as  it  authorizes  the  extension  of  this  contract.  The  original  term 
provided  for  in  the  act  being  20  years  (of  which  the  board  of  im- 
provement specified  but  10  in  the  contract),  it  is  claimed  that  this  is 
a  local  act,  and  that  its  title  does  not  sufficiently  indicate  the  subject- 
matter.  The  case  of  Rogers  v.  Railway  Co.  (Sup.)  30  N.  Y.  Supp. 
655,  is  cited  in  support  of  this  argument.  The  provisions  of  the 
law  criticised  by  the  special  term  in  the  case  cited  are  so  essentially 
different  from  the  law  here  under  consideration  that  it  should  not 
be  necessary  to  distinguish  between  them.  In  that  case  the  court 
held  that  the  amendatory  act  passed  in  1894  sought  to  ratify  and 
confiiTTi  the  proceedings  of  a  railroad  company  that  had  succeeded  to 
the  corporation  organized  under  the  act  of  1863,  so  as  to  confirm  a 
right  to  build  a  railroad  in  one  of  the  streets  of  the  city  several 
miles  distant  from  the  original  place  where  one  was  authorized  to 
be  constructed.  The  court  said  that  no  one,  in  reading  the  title 
of  the  act,  would  have  the  slightest  idea  that  it  authorized  the 
transaction  mentioned  in  the  body  thereof. 

Any  contention  that  the  legislation  authorizing  the  contract  or 
extension  is  unconstitutional  if  at  all  justifiable  should  be  directed 
against  the  original  act  of  1888,  and  not  against  either  of  the  amend- 
ments. Such  a  contention  cannot  be  seriously  maintained.  The 
original  act  (chapter  576,  Laws  1888)  is  entitled  "An  act  establish- 
ing a  board  of  improvement,  and  defining  its  powers  and  duties,  and 
to  provide  for  lighting  the  streets  and  other  places  in  the  town  of 
New  Utrecht,  in  the  county  of  Kings."  This  title  should  be  read 
in  close  relation  with  the  language  of  the  constitution,  which  is  that 
no  local  bill  "shall  embrace  more  than  one  subject,  and  that  sub- 
ject shall  be  expressed  in  the  title."  Const,  art.  3,  §  16.  It  must  be 
observed  that  it  is  the  bill  which  shall  not  embrace  more  than  one 
subject;  and  if  the  bill  embraces  but  one  subject,  and  if  that  sub- 
ject is  expressed  in  the  title,  the  language  and  intent  of  the  con- 
stitution are  satisfied.  Whenever,  therefore,  a  bill  is  attacked  as  in 
contravention  of  the  provisions  of  this  section,  the  first  duty  im- 
posed upon  the  court  is  that  of  examining  the  bill  itself.  The  act 
(chapter  576,  Laws  1888)  cannot  be  said  to  embrace  more  than  one 
subject.  That  subject  is  the  lighting  of  the  streets  and  other  places 
in  the  town  of  New  Utrecht.  All  the  provisions  of  the  act,  includ- 
ing the  establishment  of  a  board  of  improvement,  relate  to  that  sub- 
ject The  powers  and  duties  of  the  board  relate  to  that  subject. 
Every  section  of  the  act  relates  to  that  subject.  Among  other  sec- 
tions, section  9  empowers  the  board  "to  contract  with  any  gas  com- 
pany to  supply  gas."  The  terms  are  to  be  as  they  may  deem  ex- 
pedient, except  that  the  period  must  not  exceed  10  years.  The  act 
of  1888  was  amended  by  chapter  361  of  the  Laws  of  1889.  This  act 
is  entitled  "An  act  to  amend  chapter  five  hundred  and  seventy-six 
of  the  Laws  of  one  thousand  eight  hundred  and  eighty-eight,  enti- 
tled *An  act  establishing  a  board  of  improvement,  and  defining  its 
powers  and  duties,  and  to  provide  for  lighting  the  streets  and  other 
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places  in  the  town  of  New  Utrecht,  in  the  county  of  Kings/  " 
examination  of  this  act  discloses  but  one  subject,  and  that  su 
is  the  lighting  of  the  town. 

We  come  now  to  chapter  59  of  the  Laws  of  1891.  This  act  i 
titled  "An  act  to  amend  chapter  five  hundred  and  seventy-six  o 
Laws  of  eighteen  hundred  and  eighty-eight,  entitled  *An  act  e 
lishing  a  board  of  improvement,  and  defining  its  powers  and  di 
and  to  provide  for  lighting  the  streets  and  other  places  in  the 
of  New  Utrecht,  in  the  county  of  Kings,'  as  amended  by  chj 
three  hundred  and  sixty-one  of  the  Laws  of  eighteen  hundred 
eighty-nine."  Special  efltort  has  been  made  to  sustain  the  pre 
tion  that  this  act,  because  it  authorizes  an  extension  of  the  con 
made  under  the  previous  acts,  embraces  more  than  one  sul 
Tliis  reasoning  cannot  be  accepted.  The  subject  of  this  act,  as  o 
acts  of  1888  and  of  1889,  is  the  lighting  of  the  town.  The  pre 
act  had  authorized  a  contract.  This  act  takes  note  of  the  fact 
such  a  contract  had  been  made.  It  confirms  that  contract,  a: 
authorizes  the  board  of  improvement  to  extend  it,  giving  the  I 
the  same  discretion  as  to  terms  and  conditions  which  it  had 
sessed  and  exercised  in  making  the  original  contract.  No  subj< 
embraced  in  this  law  of  1891  which  is  not  embraced  in  both  < 
predecessors.  All  three  of  the  acts  deal  with  the  one  subject,— 
of  lighting  the  town, — and  in  each  instance  this  subject  is  expr 
in  the  title. 

Judge  Peckhum,  writing  the  opinion  of  the  court  of  appea 
People  V.  Rice,  135  N.  Y.  483, 31  N.  K  921,  said: 

"Before  courts  will  deem  It  their  duty  to  declare  an  act  of  legislature 
as  in  violation  of  some  provision  of  the  constitution,  a  case  must  be  pres 
in  which  there  can  be  no  rational  doubt.  Any  incompatibility  of  the  legis 
enactment  with  the  constitution  must  be  manifest  and  uneqnivocaL 
Denio,  in  People  v.  Draper,  15  N.  Y.  546,  expressed  the  rule  in  substai 
the  above  language.  There  is  no  doubt  of  its  correctness,  and  I  have 
no  counsel  who  has  challenged  it.  *  *  *  Every  intendment  is  in  t&^ 
the  constitutionality  of  laws  passed  by  the  legislature,  and  courts  wi 
adopt  a  doubtful  construction  for  the  purpose  of  invaUdating  them.  A 
and  substantial  inconsistency  must  be  found  to  justify  their  condemn 
Kerrigan  v.  Force,  60  N.  Y.  381." 

The  position  thus  far  set  forth  is  supported  by  abundant  an 
ity,  some  of  quite  recent  date.  In  the  case  of  People  v.  Boa; 
Sup'rs  of  Westchester  Co.,  147  N.  Y.  1,  41  N.  E.  563,  the  cou 
appeals  reaffirms  with  emphasis  the  important  and  established 
trine  that : 

''A  statute  can  be  declared  unconstitutional  only  when  it  can  be  sho\^ 
yond  reasonable  doubt  that  it  conflicts  with  the  fundamental  law;  and 
every  reasonable  mode  of  reconciUation  of  the  statute  with  the  constii 
has  been  resorted  to,  and  reconciliation  has  been  found  Impossible,  the  si 
wUl  be  upheld." 

Again,  in  Demarest  v.  City  of  New  York,  147  N.  Y.  203,  41  1 
405,  the  court  of  appeals  holds  that  the  constitutionality  of  ai 
of  the  legislature  need  not  be  passed  upon  by  the  courts  ub 
case  arises  in  which  a  decision  of  such  a  question  is  unavoidabl 
the  determination  of  the  case  itself. 
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Again,  in  the  case  of  People  v.  Fitch,  147  N.  Y.  355,  41  N.  E- 
695,  the  court  holds  that  the  act  (chapter  537,  Laws  1893)  entitled 
'*An  act  providing  for  ascertaining  aifd  paying  the  amount  of  dam- 
ages to  lands  aiid  huildings  suffered  by  reason  of  changes  of  grade 
of  streets  or  avenues,  made  pursuant  to  chapter  721  of  the  Laws 
of  1887,  providing  for  the  depression  of  railroad  tracks  in  the  23rd 
and  24th  wards  in  the  city  of  New  York  or  otherwise,"  is  not  in  con- 
travention of  the  provisions  of  article  3,  §  16,  of  the  constitution,  in 
force  at  its  passage,  that  no  local  bill  shall  embrace  more  than  one 
subject,  and  that  shall  be  embraced  in  the  title. 

We  do  not  deem  it  necessary,  in  our  view  of  the  case,  to  pass  upoi^ 
the  legal  effect  of  the  clause  in  the  act  of  1891  ratifying  and  afQrm* 
ing  the  contracts  made  by  the  board.  The  opinion  delivered  at  spe- 
cial term  covers  all  the  charges  asserted  by  the  plaintiff  in  this* 
action,  and  disposes  of  them  clearly  and  satisfactorily.  In  view  of 
the  interests  involved,  we  have  thought  it  proper  to  give  more  ex- 
tended examination  to  this  case.  Our  views  here  expressed  lead  to 
an  affirmance  of  the  judgment  appealed  from,  with  costs. 

CULLEN,  J.  I  concur  in  so  much  of  the  opinion  of  the  presiding 
justice  as  holds  that  the  evidence  is  not  such  as  to  justify  us  in 
reversing  the  decisicm  of  the  trial  court  on  the  question  of  fraud  in: 
the  execution  of  the  contract  in  suit.  I  concur  with  him  that  the- 
provision  of  the  contract  for  compensation  to  the  gas  company  in^ 
the  event  of  a  change  of  the  grade  of  streets  which  necessitates  a 
removal  of  the  pipes  is  not  illegal.  I  also  concur  with  the  presiding, 
justice  that  the  agreement  on  the  part  of  the  board  of  improvement 
not  to  give  its  consent  to  any  other  gas  or  electric  company  to  lay 
its  pipes  in  the  streets  of  the  town  was  beyond  the  power  of  that 
board,  and  illegal.  I  agree  with  him  that  the  provision  of  chapter- 
59,  Laws  1891,  attempting  to  confirm  the  contract,  is  void,  as  m 
conflict  with  the  constitutional  provision  that  no  private  or  local  bill 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed*  In 
its  title.  I  think  that  the  ratification  of  the  contract  previously 
made  by  the  board  was  a  subject  not  fairly  covered  by  the  title  of 
the  statute.  I  think,  also,  that  the  same  argument  and  reasoning 
that  condemn  as  invalid  the  confirmation  of  the  contract  also  con- 
demn as  invalid  the  provision  of  the  statute  for  an  extension  of  the' 
contract,  as  not  fairly  expressed  in  the  title  of  the  act.  I  am  frank: 
to  say,  however,  that  the  invalidity  of  the  confirmation  of  the  con- 
tract can  be  placed  on  another  ground  not  applicable  to  the  ex- 
tension of  the  contract.  The  provision  of  the  contract  that  the  board 
of  improvement  will  not  give  a  franchise  to  any  other  companies  is 
practically  a  grant  of  a  monopoly  or  exclusive  franchise.  The  board 
of  improvement  having  no  power  to  make  such  an  agreement,  the 
validity  of  this  provision  must  rest  on  the  subsequent  act  of  the 
legislature  confirming  the  contract.  Hence,  if  the  gas  company 
possesses  this  exclusive  franchise,  it  is  solely  by  \irtue  of  the  stat- 
ute of  1891.  By  section  18,  art.  3,  of  the  constitution,  the  legislature 
is  forbidden  to  pass  a  private  or  local  bill  granting  to  any.  private. 
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corporation,  association,  or  individual  any  exclusive  privilege,  im- 
munity, or  franchise  whatever.  Therefore,  this  legislation  is  un- 
constitutional. 

I  am  of  opinion  that  the  judgment  should  declare  both  the  cove- 
nant for  an  exclusive  franchise  and  the  extension  of  the  contract  be- 
tween the  improvement  board  and  the  gas  company  illegal  and  void, 
and  I  dissent  from  the  prevailing  opinion  in  so  far  as  it  refuses  to 
grant  such  relief. 

BARTLETT,  J.,  concurs  in  the  foregoing  opinion  of  Mr.  Justice 
CULLEN. 


(3  App.  Dlv.  230.) 

BMITH  V.  COWAN. 

(Supreme  Ctourt,  AppeUate  Division,  Second  Department    April  7,  1896.) 

1.  Entire  Contract— Partial  Performance— Recovery  of   Partial    Pay- 
ment. 

Though  plaintiff  failed  to  fully  perform  his  entire  contract  tor  excava- 
tion, defendant  is  not  for  that  reason,  merely,  entitled  to  recover  partial 
payments  made;  but  can  recover  only  as  he  shows  damages. 
8.  Instructions— Evidence  to  Support. 

An  instruction  that,  if  it  appeared  that  plaintiff  did  not  fully  perform  his 
contract  for  excavation,  defendant  was  entitled  to  recover  such  damages 
as  he  sustained  thereby,  is  properly  denied;  it  appearing  that  defendant 
made  further  excavations,  but  not  being  shown  whether  it  cost  him  more 
or  less  per  yard  than  what  he  was  to  have  paid  plaintiff,  and  there  being 
no  other  evidence  of  damage. 
Pratt,  J.,  dissenting. 

Appeal  from  circuit  court.  Westchester  county. 

Action  by  Alonzo  E.  Smith  against  Sfuart  W.  Cowan.  Prom  a 
judgment  for  plaintiff ,  and  an  order  denying  a  new  trial,  defendant 
appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT, and  HATCH,  JJ. 

Walter  R  Beach,  for  appellant. 
Herbert  Green,  for  respondent 

CULLEN,  J.  This  action  is  to  recover  for  dredging  and  excava- 
tion done  by  the  plaintiff  for  the  defendant.  The  dredging  was  done 
in  the  excavation  of  a  canal  and  basin  on  defendant's  meadow.  The 
employment  of  the  plaintiff,  and  the  amount  of  work  done  by  him, 
are  not  in  dispute.  Both  parties  assert  that  there  was  an  oral  con- 
tract between  them  for  the  excavation  of  the  whole  canal  and  basin. 
They  agree  on  the  price  to  be  paid,  which  was  12^  cents  a  yard.  The 
vital  dispute  between  them  is  as  to  what  depth  the  canal  and  basin 
were  to  be  excavated;  the  plaintiff  insisting  that  he  was  to  excavate 
only  to  where  hard  bottom  was  found,  and  the  defendant  contending 
that  the  plaintiff  was  to  excavate  to  a  uniform  depth  of  9  feet,  re- 
gardless of  the  character  of  the  material  to  be  excavated.  During 
the  progress  of  the  work  the  defendant  made  certain  payments  or 
advances  to  the  plaintiff  on  account  of  the  work.    This  action  is  to 
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recover  the  balance  due.  On  the  trial  it  was  conceded  that  the 
plaintifTs  agreement  was  an  entire  one;  that  is,  to  do  all  the  exca- 
vation requisite  for  the  canal  and  the  basin.  The  question,  there- 
fore, litigated  was,  what  w^ere  the  terms  of  the  contract  between  the 
parties?  and  whether  the  plaintiff  had  substantially  performed  it. 
The  cause  was  submitted  to  the  jury,  under  a  charge  by  the  court 
that  the  plaintiff  must  satisfy  them  that  he  had  substantially  per- 
formed his  contract,  and,  if  he  failed  so  to  do,  he  was  entitled  to 
recover  nothing  for  the  work  done  by  him.  The  defendant  makes  no 
complaint  of  the  manner  in  which  the  issue  was  submitted  to  the 
jury.  His  principal  point  urged  on  this  appeal  is  that  the  verdict 
of  the  jury,  on  these  issues,  was  against  the  weight  of  evidence.  As 
to  this,  we  can  only  say  that  a  careful  review  of  all  the  testimony 
satisfies  us  that  there  was  a  fair  conflict  of  fact  between  the  parties, 
the  evidence  to  support  which,  on  neither  side,  was  so  overwhelming 
as  to  justify  the  court  in  setting  aside  the  determination  the  jury 
might  make  of  the  question. 

The  exceptions  taken  by  the  defendant  to  the  rulings  of  the  court 
admitting  or  excluding  evidence  are  without  merit,  and  require  no 
discussion.  There  were,  however,  two  requests  to  cliarge  which  the 
court  refused.    These  rulings  require  examination. 

The  court  was  asked  to  charge  that,  if  the  plaintiff  had  failed  to 
substantially  perform  his  contract,  the  defendant  was  entitled  to 
recover  all  amounts  he  had  paid  the  plaintiff  on  account  of  the  con- 
tract. We  can  find  no  authority  for  this  proposition,  and  believe  it 
to  be  essentially  unsound.  If  a  party  fails  to  perform  a  contract, 
the  other  party  is  entitled  to  recover  damages  for  its  breach.  The 
ordinary  rule  of  damages,  in  a  case  of  a  breach  of  a  contract,  is  the 
expense  or  cost  of  performance,  with,  of  course,  in  certain  cases,  the 
damages  occasioned  by  delay,  or  other  special  damage.  But,  where 
one  party  has  paid  in  advance  either  the  whole  or  part  of  the  con- 
sideration on  his  part,  his  right  to  recover  back  such  payments,  on 
default  by  the  other  party  in  the  performance  of  the  contract,  does 
not  proceed  on  the  ground  that  such  payment  is  the  measure  of 
damages  for  the  breach,  but  on  the  theory  of  a  rescission  of  the 
contract  by  the  party  not  in  default,  or  because  the  consideration 
for  the  payments  has  failed.  "Oenerally,  no  contract  can  be  re- 
scinded by  one  of  the  parties  unless  both  be  restored  to  the  condi- 
tion in  which  they  were  before  the  contract  was  made.  If,  there- 
fore, one  of  the  parties  has  derived  an  advantage  from  a  partial  per- 
formance, •  •  •  he  cannot  hold  this,  and  consider  the  contract 
as  i*escinded  because  of  the  nonperformance  of  the  residue,  but  must 
•  •  *  seek  his  remedy  in  damages."  2  Pars.  Cont.  679.  So,  also, 
if  the  party  not  in  default  proceeds  on  the  theory  that  the  consid- 
eration for  his  payments  has  failed,  he  may  doubtless  maintain  his 
action,  but  he  is  not  entitled  to  recover,  except  to  the  extent  that 
the  consideration  has  failed.  Nowhere  has  the  law  been  held  more 
strictly,  that  a  party  must  substantially  and  completely  perform  his 
contract,  or  recover  nothing,  than  in  this  state.  Smith  v.  Brady, 
17  N.  Y.  173;  Champlin  v.  Rowley,  13  Wend.  258.    In  the  latter  case. 
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which  is  frequently  referred  to  as  a  decisive  declaration  of  this  c 
trine,  the  plaintiff  had  made  an  agreement  to  sell  and  deliver 
tons  of  hay  at  a  specified  price, — 1100  in  advance, — ^the  remain 
when  the  delivery  was  completed.  He  delivered  52  tons,  and  fai 
to  deliver  the  remainder.  It  was  held  he  could  not  recover.  II 
said  by  Nelson,  J.:  **TJnless  we  are  at  liberty  to  make  a  contract 
these  parties,  it  is  perfectly  clear  that,  beyond  the  f  100  which  i 
to  be  paid  in  advance,  the  defendant  is  not  bound  to  make  any  p 
ment  towards  the  hay  until  the  whole  quantity  has  been  actually 
ceived  by  him," — a  clear  admission  of  the  right  to  retain  the  | 
paid.  In  the  present  case,  in  case  of  failure  on  the  part  of  the  ph 
tiff  to  perform  his  contract,  the  defendant  had  doubtless  the  ri; 
to  recoup,  either  by  way  of  set-off  or  counterclaim,  the  expense 
cost  of  completing  the  contract  over  the  contract  price,  toget 
with  any  loss  or  injury  for  the  delay.  But  to  entitle  him  to  reco 
back  his  payments,  either  in  whole  or  in  part,  he  was  bound  to  si 
that  the  work  done  was  of  no  value  to  him,  or  of  less  value  tl 
the  amount  paid.  The  evidence  shows  the  fact  to  be  the  exact 
verse.  It  is  not  pretended  that  all  the  work  done  by  the  plain 
was  not  necessary  and  proper,  but  the  claim  is  that  he  should  h 
done  more.  We  are  therefore  of  opinion  that  the  rule  which 
court  was  thus  asked  to  charge,  without  qualification  or  conditi 
was  properly  refused. 

The  second  request  was  "that  if  the  jury  shall  find  from  the  < 
dence  that  plaintiff  did  not  fairly  and  substantially  perform  the  < 
tract,  in  all  its  parts,  defendant  is  further  entitled  to  recover  fi 
plaintiff  such  damages  as  the  jury  shall  find  from  the  evidence 
have  been  sustained  by  defendant  by  reason  of  such  nonperforma 
by  the  plaintiff."  As  an  abstract  proposition  of  law,  this  reqi 
was  undoubtedly  correct,  and  the  refusal  to  charge  it  would  h 
been  error,  if  there  was  any  evidence  in  the  case  from  which  the  j 
could  have  ascertained  defendant's  damages.  We  have  loo 
through  the  case  in  vain  for  such  evidence.  The  agreement  wai 
pay  for  the  excavation  a  specified  price  per  yard.  The  plaii 
stopped  work  when  he  reached  hard  bottom,  claiming  that  such  ^ 
his  contract.  The  defendant  claimed  that  the  plaintiff  should  h 
excavated  to  a  depth  of  nine  feet,  regardless  of  the  material  to 
excavated.  If  the  defendant  was  right  as  to  the  terms  of  the  < 
tract,  he  was  undoubtedly  entitled  to  recover,  as  damages  for 
breach,  the  difference  between  what  the  excavation  of  the  hard  1 
tom  would  cost  and  what  the  plaintiff  had  agreed  to  do  it  for, 
there  is  no  evidence  in  the  case  of  what  the  cost  of  such  work  wo 
be.  The  only  approach  to  it  is  the  testimony  of  the  defendant  tl 
subsequently  to  the  plaintiff  leaving  the  work,  he  (defendant)  ] 
the  basin  and  channel  deepened  at  a  cost  of  f  1,600.  There  is  no 
dence  to  show  whether  this  deepening  was  requisite  to  carry  the 
cavation  to  the  prescribed  depth  of  nine  feet,  nor  how  many  ya 
of  material  were  excavated,  nor  the  price  paid  per  yard.  For  au 
that  appears,  it  may  be  the  work  was  done  at  a  less  cost  than  t 
prescribed  by  the  contract.    There  was  therefore  nothing  in  the  c 
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on  which  the  jury  could  give  the  defendant  an  affirmative  judgment 
for  damages. 

There  is  a  further  answer  to  the  defendant's  claim  of  alleged  er- 
ror in  respect  to  these  refusals  to  charge.  The  case  was  submitted 
to  the  jury  under  the  instruction  that,  unless  the  plaintiff  had  sub- 
stantially performed  his  contract,  he  could  recover  nothing.  As  the 
jury  rendered  a  verdict  for  the  plaintiff,  it  was  necessarily  deter- 
mined that  the  plaintiff  had  performed  his  contract,  and  therefore 
any  instructions  or  refusals  to  instruct,  in  case  the  jury  found  that 
the  plaintiff  had  not  performed  his  contract,  became  immaterial. 

The  judgment  and  order  denying  motion  for  a  new  trial,  appealed 
from,  should  be  affirmed,  with  costs. 

BROWN,  P.  J.,  and  BARTLETT  and  HATCH,  JJ.,  concur. 
PRATT,  J.,  dissents,  without  opinion. 


(3  App.  Dlv.  36:{.) 

REILLY  ▼.  ATLAS  IRON  CONSTRUCTION  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  7.  1896.) 

Appeal-— Review— Conflicting  Evidence. 

Whether  the  cause  of  bricks  falling  from  a  building  onto  plaintiff  was 
their  being  struc]^  by  a  derrici^,  as  averred  by  plaintiff,  was  a  question  for 
the  Jury,  the  evidence  being  conflicting. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Thomas  Reilly  against  the  Atlas  Iron  Construction 
Company.  From  a  judgment  for  plaintiflE,  and  an  order  denying  a 
new  trial;  defendant  appeals.     Aftirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  GULLEN,  BART- 
LETT, and  HATCH,  JJ. 

Herbert  C.  Smyth,  for  appellant. 
Charles  J.  Patterson,  for  respondent. 

PRATT,  J.  This  is  an  appeal  from  a  judgment  entered  upon  a 
verdict  of  a  jury  awai'ding  damages  to  plaintiff  for  personal  injuries, 
and  also  from  an  order  denying  a  motion  for  a  new  trial.  The 
iriaintiff  was  employed  by  P.  J.  Castin  &  Co.,  who  were  engaged  in 
the  construction  of  a  building  on  Fulton  street,  in  the  city  of  Brook- 
lyn, on  the  15th  of  September,  1892.  The  defendants  were  engaged 
in  putting  up  the  iron  framework  on  the  building,  and  had  nearly  or 
quite  finished  placing  the  iron  beams  for  the  first  door  of  the  build- 
big.  There  was  a  pile  of  bricks  resting  upon  a  platform  of  planks  on 
the  iron  beams,  between  13  and  15  feet  long,  and  10  to  11  feet  wide, 
and  about  4  feet  high.  This  pile  of  bricks  was  walled  in  three 
sides  by  dry  bricks  laid  one  upon  the  other,  and,  inside  the  wall, 
bricks  were  thrown  in  loosely.  The  flooring  had  not  been  laid  over 
the  iron  beams,  so  that  there  were  open  spaces  between  the  beams, 
and  around  the  pile  of  bricks  described.  The  plaintiff  was  at  work 
in  the  cellar,  nearly  under  the  platform  which  held  the  pile  of  bricks. 
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The  negligence  charged  in  the  complaint  is  that  the  defendants  were 
engaged  in  moving  the  derrick,  and  that  they  "moved  the  same 
negligently  and  carelessly,  and  drove  the  said  derrick,  while  they 
were  on  the  first  story  of  said  building,  against  the  pile  of  bricks 
and  thereby  knocked  a  large  quantity  of  said  bricks  into  the  cellar, 
where  plaintiff  was  at  work,"  and  that  some  of  the  bricks  struck  said 
plaintiff  and  injured  him.  The  fact  was  conceded  that  defendant's 
men  were  moving  the  derrick,  about  the  time  of  the  accident,  in  the 
close  vicinity  of  the 'brick  pile;  but  the  other  facts  were  sharply  con- 
tested, and  the  evidence  was  very  conflicting.  Witnesses  of  such 
accidents  are  usually  under  excitement,  and  are  quite  likely  to  differ, 
when  relating  what  they  saw.  Circumstances  impress  persons 
differently,  so  that  those  who  see  an  accident  of  that  kind,  though 
equally  honest,  differ  as  to  time  and  order  of  events,  and  in  other 
respects;  and  only  a  jury  can  properly  settle  a  question,  upon  such 
conflicting  claims. 

Defendant  made  a  motion  to  dismiss  the  complaint  upon  the 
ground  that  the  negligence  charged  in  the  complaint  was  not  sub- 
stantiated by  the  proof,  and  that  the  verdict  was  clearly  against  the 
weight  of  evidence.  Assuming  for  the  sake  of  argument,  tliat  the 
weight  of  endence  was  against  the  claim  that  the  derrick  was 
moved  against  the  pile  of  bricks,  still,  if  the  bricks  were  made  to 
fall  by  the  jar  of  the. movement  of  the  derrick,  or  by  the  falling  of 
the  guy  ropes  upon  the  brick,  it  constituted  no  fatal  variance  in  the 
proof  with  the  allegation.  The  chatge  was  negligence  in  moiing 
the  derrick,  causing  the  bricks  to  fall.  Considering  all  the  circum- 
stances, the  jury  was  authorized  to  find,  upon  the  evidence,  that  the 
derridi  was  moved  against  or  upon  the  pile  of  bricks,  and  caused 
them  to  fall,  but  the  court  speciflcally  charged  the  jury  that  only  by 
defendant's  moving  the  derrick  against  the  pile  of  brick  could  plain- 
tiff recover  a  verdict.  All  question  of  jar  was  therefore  eliminated 
from  the  case.  Not  only  is  this  view  consistent  with  the  evidence, 
but  it  is  consistent  with  reason.  The  pile  of  bricks  rested  upon  a 
level  platform,  and  was  surrounded  and  supported  by  a  brick  wall. 
It  had  remained  in  the  same  position  for  some  weeks.  The  floor 
upon  which  it  was  built  extended  outside  the  wall  several  inches, — 
the  width  of  two  planks.  There  is  no  reason  to  suppose  or  believe 
that  the  bricks  would  have  fallen  without  interference,  and  there 
was  no  cause  present  when  they  fell,  except  the  derrick.  Just 
before  the  bricks  fell  they  were  moving  the  derrick  in  the  direction 
towards  the  bricks,  and  there  is  evidence  that  they  were  moving  it 
up  to  the  time  the  bricks  did  fall.  Considering  all  the  circum- 
stances, we  think  it  was  a  proper  case  for  a  jury,  and  that  a  finding 
that  implies  that  the  derrick  was  moved  against  the  pile  of  bricks, 
and  caused  it  to  fall  into  the  cellar,  does  not  lack  support  in  the  evi- 
dence. This  view  of  the  case  was  entertained  by  a  previous  general 
term  of  this  court  (31  N.  Y.  Supp.  618),  before  which  an  appeal  in 
that  case  w^as  argued,  invohing  substantially  the  same  questions 
and  like  evidence.  In  addition  to  the  testimony  which  was  before 
the  general  term  upon  the  former  appeal,  the  plaintiff  introduced  a 
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witness  (one  Anthony  Rabbit)  who  testified  that  he  was  present  at 
the  time  of  the  accident,  where  he  could  see  what  took  place,  and 
that  he  saw  the  derrick  strike  the  brick  pile  and  knock  it  down. 
He  explained  by  saying  that  it  was  caused  by  one  of  the  men  en- 
gaged in  moving  the  derrick  allowing  a  guy  rope  to  become  slack 
while  the  derrick  was  being  pried  forward  by  a  crowbar.  That  evi- 
dence alone,  if  believed,  justifies  a  verdict  in  some  sum  for  the 
plaintiff. 

The  exception  taken  by  defendant  to  proof  of  the  condition  of  the 
brick  pile  the  day  before  the  accident  has  no  merit,  especially  when 
it  was  shown  that  the  pile  had  not  been  changed  between  the  time 
stated  and  the  accident.  Other  exceptions  were  taken  upon  the 
trial,  but  no  point  was  made  upon  the  argument,  or  in  defendant's 
brief,  except  to  the  denial  of  the  motion  to  dismiss  the  complaint, 
and  denial  of  motions  for  a  new  trial. 

We  find  no  error  sufficient  to  warrant  a  reversal  of  the  judgment, 
which  is  affirmed,  with  costs.     All  concur. 


LITTLE  V.  GALLUS  et  al. 
(Supreme  Court,  Appellate  DiviBion,  Fourth  Department.    April,  1896.) 

LvjUNCTioN— Use  of  Trade  Seorbts  by  Employes. 

An  owner  of  a  process  or  invention  for  manufacturing  an  article,  wbicb 
was  kept  secret  from  all  but  confidential  employes,  may  restrain  former 
employes  from  disclosing,  or  using  in  a  rival  estabUshment,  tbeir  knowledge 
thereof,  acquired  while  occupying  such  confidential  relation;  and  it  is  Im- 
material that  there  was  no  written  contract  between  them,  or  that,  at  the 
commencement  of  the  employment,  the  employes  were  minors,  and  per- 
formed comparatively  unimportant  duties. 

Green  and  Ward,  JJ.,  dissenting. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Adelbert  P.  Little  against  Alfred  W.  Gallus  and  others 
to  restrain  defendants  from  using  or  disclosing  secrets  of  trade  or 
manufacture  which  belonged  to  plaintiff,  and  which  defendants  Gal- 
lus and  Bostwick  became  possessed  of  while  in  his  employ.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.    Reversed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WARD, 
and  GREEN,  JJ. 

WaltCT  S.  Hubbell,  for  appellant. 

Richard  E.  White  and  C.  M.  Allen,  for  respondents. 

ADAMS,  J.  No  specific  findings  of  fact  were  made  by  the  learned 
justice  before  whom  this  cause  was  tried  at  the  special  term,  and  it 
therefore  becomes  necessary  to  carefully  examine  the  record  in  or- 
der to  ascertain  just  what  the  evidence  tends  to  establish.  Such  an 
examination  discloses  the  fact  that  there  is  really  but  little  con- 
flict between  the  testimony  of  the  plaintiff  and  his  witnesses,  and 
that  of  the  defendants.  The  latter,  it  is  true,  do  not,  in  express 
terms,  admit  all  that  is  testified  to  by  the  former;  but,  nevertheless. 
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the  evidence  which  they  furnish  tends,  as  a  whole,  to  strengthen  all 
the  material  allegations  of  the  plaintiff,  and  we  think  that  it  may, 
in  consequence,  be  safely  asserted  that  the  following  facts  are  clearly 
established,  viz.: 

In  1885  the  plaintiff  began  experimenting  with  a  view  to  manu- 
facturing typewriter  ribbons.  At  this  time  he  knew  nothing  of  the 
way  in  which  they  were  made,  but  he  employed  an  expert  chemist. 
Dr.  Lattimore,  of  the  University  of  Rochester,  to  assist  him,  and, 
after  long  and  laborious  study,  accompanied  by  thousands  of  ex- 
periments, in  the  course  of  which  he  expended  large  sums  of  money, 
he  at  last  perfected  a  ribbon  which  was  different  from  any  other 
which  was  then  being  manufactured,  and  which  proved  a  most  val- 
uable discovery,  and  one  which  enabled  him  to  carry  on  a  large  and 
lucrative  business.  He  associated  with  him  a  Mr.  Bettys,  whom  he 
knew  to  be  an  expert  machinist,  and  who  aided  the  plaintiff  in  per- 
fecting his  invention,  and  has  since  exercised  a  general  supervision 
over  the  business.  The  processes,  appliances,  and  formulae  which 
were  employed  to  produce  the  results  obtained  in  this  business  were 
some  15  in  number,  and  care  was  taken  to  keep  their  character  and 
the  manner  in  which  they  were  used  a  profound  secret.  The  de- 
fendant Gallus  was  employed  by  the  plaintiff  in  1883,  and  prior  to 
his  engaging  in  this  particular  business,  and  the  defendant  Bostwick 
entered  his  service  in  1892.  They  were  both  young  men,  the  former 
being  but  14  years  of  age,  and  the,latter  19,  when  entering  upon  such 
employment,  and,  in  consequence,  their  labors  at  first  were  only  such 
as  might  be  required  of  persons  of  their  immature  age;  but,  as  they 
gained  in  years  and  experience,  the  work  performed  by  them  became 
more  important  and  delicate  in  its  character,  and  the  defendant 
Callus  was  ultimately  promoted  to  the  position  of  foreman.  They 
were  frequently  informed,  and  admit  that  they  well  understood, 
that  the  processes  employed  by  the  plaintiff  in  manufacturing  his 
goods  were  his  own  invention;  that  they  were  to  be  kept  secret;  and 
that  the  different  ingredients  employed  in  compounding  these  various 
processes  were  given  peculiar  names,  in  order  that  no  one  who 
might  by  chance  see  them  should  know  of  what  they  really  consisted. 
They  likewise  understood  that  the  plaintiff  confided  in  them,  and 
permitted  them  to  obtain  complete  knowledge  of  the  different  pro- 
cesses and  formulae  he  was  using  in  his  business,  in  reliance  upon 
their  fidelity  as  his  confidential  servants.  In  1894  the  defendants 
Oallus  and  Bostwick  left  the  plaintiff's  employ,  the  former  having 
been  discharged;  and  they  thereupon  associated  with  themselves 
other  parties,  organized  the  Rochester  Ribbon  &  Carbon  Ck)mpany, 
and  proceeded  to  manufacture  typewTiter  ribbons  of  the  same  char- 
acter and  after  the  same  manner  as  those  manufactured  by  the  plain- 
tiff. The  evidence  tends  to  show  that,  while  in  the  plaintiff's  service, 
Bostwick  had  obtained  a  copy  of  every  formula  which  was  in  use; 
and  Gallus  admits  that,  even  before  his  discharge,  he  contemplated 
manufacturing  ribbons  on  his  own  account,  and  he  testifies: 

"When  I  commenced  this  work  of  starting  this  company  on  the  knowledge 
I  had,  it  was  what  I  had  gained  while  with  Mr.  Little.    I  proposed  to  start  a 
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company  upon  the  knowledge  I  had  when  I  left  Mr.  Little's  employ.  ♦  ♦  • 
I  considered  myself  competent  to  make  the  dope  on  July  20,  1894  [date  of  his 
discharge],  if  I  could  get  the  colors,  because  of  the  knowledge  I  had  gained 
while  with  Mr.  Little.  ♦  •  •  Certainly,  it  was  knowledge  I  had  gained  there 
that  I  proposed  to  use  more  or  loss  in  the  new  factory,  in  regard  to  the  mixing 
of  the  compounds,  as  well  as  the  Unishing  of  the  riblK>ns.  The  manner  of 
making  ribbons  as  Mr.  Little  uinde  them  was  all  the  way  I  knew  of  making 
ribbons.  What  I  knew  in  regard  to  colors  and  formulse  and  the  dope  which 
I  proposed  to  use  in  the  new  company  was  all  acquired  while  I  was  with  Mr. 
Little." 

And  the  defendant  Bostwick  testified: 

•*The  way  Mr.  Little  made  them  [ribbons]  was  the  only  way  I  knew  how  to 
make  them,  and,  so  far  as  I  know,  that  was  the  source  of  Mr.  Gailus*  knowl- 
edge. So,  upon  what  I  had  learned  there,  I  was  going  into  the  business  my- 
self.'* 

It  seems,  therefore,  too  plain  for  controversy  that  the  plaintiff  was 
the  owner  of  a  process  or  invention  which  possessed  great  value,  and 
which  he  had  secured  at  the  cost  of  much  time,  trouble,  and  expense; 
that  the  defendants  Qullus  and  Bostwick,  occupying  a  confidential 
rehition  towards  the  plaintilf,  gained  a  knowledge  of  the  processes 
and  formulsB  employed  by  him  in  conducting  his  business;  that  they 
well  understood  the  nature  of  the  business,  their  relations  to  it,  and 
the  care  which  was  used  to  keep  the  same  secret;  and  that,  not- 
withstanding the  knowledge  thus  obtained,  and  in  violation  of  the 
faith  and  confidence  reposed  in  them,  they  surreptitiously  made  mem- 
oranda of  these  formulse,  and  are  now  using  the  same,  as  well  as  all 
the  other  knowledge  obtained  while  in  the  plaintiff's  service,  to  start 
and  operate  a  rival  establishment.  The  only  question,  therefore,  to 
be  determined,  upon  this  state  of  facts,  is  whether  or  not  they  shall 
be  permitted  to  carry  out  their  intentions.  It  is  contended  by  the 
plaintiff  that  his  case  is  brought  directly  within  the  rule  laid  down 
in  that  of  Kodak  Co.  v.  Reichenbach,  79  Hun,  183,  29  N.  Y.  Supp. 
1143,  recently  decided  by  the  general  term  in  the  Fifth  department 
And  the  defendants,  while  conceding  that  the  law  of  the  case  is  there 
correctly  stated,  insist  that  the  facts  do  not  warrant  its  application 
here. 

We  find  ourselves  unable  to  concur  in  the  view  thus  taken,  and 
which  was  carefully  elaborated  upon  the  argument  by  the  learned 
counsel  for  the  defendants.  The  facts  of  this  case  differ  somewhat 
from  those  of  the  Reichenbach  Case,  in  that  there  was  no  written 
agreement  entered  into  betwtn^n  these  parties  by  which  the  employes 
undertook  to  give  to  their  employers  exclusive  right  in  or  control 
over  any  inventions  discovered  by  or  disclosed  to  the  former;  but  we 
are  unable  to  see  hpw  this  strengthens  the  defendants'  contention.  In 
the  case  cited  there  happens  to  be  an  express  contract,  but  never- 
theless it  is  asserted,  in  the  opinion  of  the  court,  and  such  is  un- 
questionably the  correct  rule,  that  the  law  raises  an  implied  con- 
tract that  an  employ^  who  occupies  a  confidential  relation  towards 
his  employer  will  not  divulge  any  trade  secrets  imparted  to  him  or 
discovered  by  him  in  the  course  of  his  employment;  and  we  do  not 
see  why  the  defendants  Gallus  and  Bostwick  are  not  under  just  as 
strong  an  obligation  to  observe  and  keep  sacred  the  trust  reposed 
in  them  as  they  would  be  had  they  reduced  the  contract  whiich  the. 
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law  implies  to  writing.  Nor  does  the  fact  that  they  entered  t 
plaintiffs  service  while  minors,  and  at  first  performed  duties  co 
paratively  unimportant  in  their  character,  relieve  them  from  a  fail 
ful  observance  of  their  obligation.  Gallus,  at  least,  was  ultimate 
advanced  to  a  position  of  great  responsibility,  and  both  of  them  h 
attained  their  majority  before  attempting  to  take  improper  advfi 
tage  of  the  knowledge  imparted  to  them  while  in  the  plaintiff's  e 
ploy,  and  their  present  experiments  are  not  in  the  direction  of  legi 
mate  competition,  but  involve  a  breach  of  trust  which  we  think  t 
court  should  prevent  For  these  reasons  we  are  of  the  opinion  th 
the  judgment  appealed  from  should  be  reversed,  and  that  a  new  tri 
should  be  granted. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  abi 
the  event    All  concur,  except  GREEN  and  WARD,  JJ.,  dissentin 


GRAND  et  al.  v.  LIVINGSTON. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    April,  1896.) 

CABRIBRS— EXBMFTION  FHOM  LIABILITY— CONTRACT— By  LaWB  OP  WhAT   SXi 
GOVBBNBD. 

The  presumption  that  a  coutract  for  shipment,  made  with  plaintiff  by 
fendant  carrier  in  Massachusetts,  was  intended  to  be  governed  by  its  lai 
by  which  the  clause  exempting  the  carrier  from  liability  Is  void.  Is  i 
overcome  by  the  fact  that  defendant  was  a  New  York  corporation,  a 
plaintiffs  residents  of  New  York,  and  that  the  stock  shipped  was  to 
delivered  in  New  York,  especially  where,  indorsed  on  the  contra 
there  was  a  provision,  exempting  the  carrier  from  liability  for  injury 
the  persons  accompanying  the  stock,  which  expressly  provided  that  9 
question  arising  thereunder  should  be  determined  by  the  laws  of  New  Yo 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Douglass  H.  Grand  and  others  against  Johnston  L 
ingston,  as  president  of  the  National  Express  Company.  From 
judgment  for  plaintiffs  and  from  an  order  denying  a  motion  for 
new  trial  on  the  minutes,  defendant  appeals.     Affirmed. 

The  plaintiffs  herein  are  co-partners  in  the  business  of  purchasing  and  sell 
horses  at  East  Buffalo,  in  this  state,  and  they  are  all  residents  of  the  stf 
The  National  Express  Company,  a  Joint-stock  association,  is  a  common  can 
of  goods,  chattels,  merchandise,  and  Uve  stock,  for  hire,  and  has  offices 
various  towns  and  cities  of  the  different  states,  and,  among  others,  one  In 
city  of  Buffalo,  in  the  state  of  New  York,  and  one  in  the  city  of  Boston,  in 
state  of  Maseiachusetts.  The  defendant  is  the  president  of  such  assoclati 
and  a  resident  of  the  city  of  New  York,  at  which  place  is-  located  the  prlnci 
office  of  the  company.  Upon  the  4th  day  of  November,  1804,  the  plain 
Douglass  H.  Grand  delivered  to  the  defendant,  at  the  city  of  Boston,  a  quani 
of  horses,  to  be  by  It  transported  and  delivered  to  his  firm  in  the  city  of  E 
falo.  In  consideration  of  the  sum  of  $125  to  be  paid  therefor.  The  horses  w 
carried  to  Buffalo,  two  representatives  of  the  plaintiffs  accompanying  tt 
upon  the  cars,  and  were  there  delivered  to  the  consignees.  But  it  Is  claii 
that,  in  consequence  of  the  negligence  of  the  defendant,  they  were  serioi] 
injured  while  in  transit,  to  the  great  loss  and  damage  of  the  plaintiffs. 

At  the  time  of  delivering  the  horses  to  the  defendant  for  shipment,  the  si 
per  was  required  to  sign  a  contract  or  release,  which  reads  as  follows: 

1  For  dissenting  opinion,  see  38  N.  Y.  Supp.  1014-^-^  _^  _^  _t^ 
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•'Live  stock  Taken  Only  at  Owner's  Risk. 

"National  Express  Company. 

"Uve  Stock  Contract. 

"Agreement,  made  at  Boston,  Mass.,  on  the  4tb  day  of  November,  1894,  be- 
tween the  National  Express  Company  and  D.  H.  Grand,  of  Buffalo,  N.  Y.: 

••Whereas,  said  D.  H.  Grand  has  this  day  delivered  to  said  company  at  Bos- 
ton, Mass.,  the  following  animals,  value  agreed  at  ^16.00  per  bead,  22  horses, 
of  which  he  declares  himself  to  be  the  owner,  consigned  to  D.  H.  Grand  &  Co., 
at  Buffalo,  N.  Y.:  Now,  it  is  agreed  tliat  said  company  undertakes,  as  forward- 
ers only,  to  forward  said  property  to  the  nearest  point  of  destination  reached  by 
said  comi)any.  It  being  understood  that  said  company  relies  upon  the  various  ^ 
railroad  and  steamboat  lines  of  the  country  for  its  means  of  forwarding  prop-  ' 
erty  delivered  to  it  to  be  forwarded,  it  is  agreed  that  it  shall  not  be  liable  for 
any  damage  to  said  property  caused  by  the  detention  of  any  train  of  cars,  or 
of  any  steamboat  upon  which  said  property  shall  be  placed  for  transportation, 
nor  by  the  neglect  or  refusal  of  any  railroad  company  or  steamboat  to  receive 
and  forward  the  same.  *  *  *  In  consideration  of  the  undertaking  of  said 
company  to  forward  said  property  as  above  mentioned,  and  of  the  reduced  rate 
of  compensation  at  which  said  property  Is  to  be  so  forwarded,  said  shipper 
agrees  that  said  company,  its  agents,  or  any  railroad  or  transportation  com- 
pany or  carrier  over  whose  lines  the  said  property  may  pass,  shall  not,  under 
any  circumstances  nor  for  any  cause,  be  liable  for  any  injury  or  damage  to  or 
loss  of  said  property,  whether  or  not  the  said  injury,  damage,  or  loss  happen 
or  arise  from  any  fault,  negligence,  or  carelessness,  gross  or  otherwise,  on  the 
part  of  said  company,  its  agents,  or  servants;  it  being  the  intent  of  this  con- 
tract that  said  property  shall  be  forwarded  entirely  at  the  owner's  risk. 

"For  National  Express  Oa, 

"W.  G.  Hamlin,  Agent 
"[Shipper  will  sign  here.] 

"D.  H.  Grand,  Shipper." 

Argued  before  HARDIN,  P.  J.,  fmd  FOLLETT,  ADAMS,  WARD, 
and  GREEN,  JJ. 

John  G.  Milburn,  for  appellant    ' 
I.  W.  Cole,  for  respondents. 

ADAMS,  J.  The  question  of  the  defendant's  negligence,  as  well 
as  that  of  the  contributory  negligence  of  the  plaintiffs'  representa- 
tives, was  submitted  to  the  jury  upon  evidence  which  was  somewhat 
conflicting  in  its  character,  but  which,  it  is  conceded,  was  ample  to 
support  the  verdict;  and  the  only  question  presented  by  the  record 
which  appears  to  require  serious  examination  is  that  which  arises 
upon  the  construction  given  by  the  trial  court  to  the  release  which  is 
embodied  in  the  shipping  contract  entered  into  cotemporaneously 
with  the  delivery  of  the  horses  to  the  defendant.  This  instrument 
is  as  broad  and  comprehensive  in  its  terms  as  language  can  possibly 
make  it,  and,  if  valid,  amounts  to  an  absolute  release  of  the  defend- 
ant from  all  liability  for  duty  omitted,  as  well  as  for  affirmative  acts 
of  negligence,  however  gross  may  be  their  character.  Such  a  con- 
tract has  never  been  recognized  as  possessing  any  validity  in  the 
state  of  Massachusetts  (School  Dist.  in  Meadfield  v.  Boston,  H.  &  E. 
R  Ck).,  102  Mass.  552;  Pemberton  Co.  v.  New  York  Cent.  R.  Co., 
104  Mass.  144;  Walsh  v.  Railroad  Co.,  160  Mass.  571,  36  N.  E.  584); 
while,  upon  the  other  hand,  the  courts  of  this  state  have  held,  and  it 
is  now  the  accepted  law  of  the  state,  that  carriers  may,  by  express 
stipnlationj  limit  their  common-law  liability  to  the  extent  of  reliev- 
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lug  themselves  from  the  consequences  of  their  negligent  acts.  M 
ard  V.  Railroad  Co.,  71  N.  Y.  180;  Nicholas  v.  Railroad  Co.,  89  N. 
370;  Kenney  v.  Railroad  Co.,  125  N.  Y.  422,  26  N.  E.  626.  It  is 
be  noted,  however,  that  this  rule  is  applicable  to  cases  only  in  wh 
the  language  of  the  contract  is  plain  and  unequivocal,  and  tJ 
there  is  an  apparent  tendency  in  the  later  decisions  to  restrict 
operation  to  the  very  narrowest  possible  compass.  Our  attent 
has  not  been  directed  to  any  case  which  sanctions  so  thorough  £ 
radical  a  divesting  of  all  liability  as  is  sought  to  be  accomplisl 
by  the  release  in  question,  nor  do  we  believe  that  the  rule  ought 
be  extended  so  as  to  exempt  the  carrier  from  the  consequences 
gross  negligence,  although  it  is,  perhaps,  unnecessary  to  express  i 
opinion  upon  that  subject,  inasmuch  as  we  are  disposed  to  consi 
the  case  from  another  and  somewhat  different  standpoint. 

The  value  which  attaches  to  the  exemption  clause  of  this  contr 
depends,  necessarily  and  in  any  event,  upon  whether  it  is  to 
governed  by  the  law  of  Massachusetts,  or  by  the  law  of  this  sta 
and  the  determination  of  this  question  involves  not  only  a  care 
examination  of  the  instrument  itself,  but  likewise  of  all  the  circi 
stances  attending  its  execution.  First  in  importance,  therefore 
the  fact  that  the  contract  was  executed  in  the  former  state,  and  t 
of  itself  furnishes  sufficient  reason  for  concluding  that  the  law 
that  state  is  controlling,  unless  it  is  made  to  appear  that  it  was 
intention  of  the  parties,  when  entering  into  the  contract,  to  be  boi 
by  the  law  of  some  other  state.  This  statement  of  the  law  of 
place  is  one  which  might,  perhaps,  be  safely  permitted  to  rest  u] 
principle;  but  it  is  supported  by  abundant  authority. 

In  the  case  of  Lloyd  v.  Guibert,  6  Best  &  S.  100,  it  was  said,  by : 
Justice  Willes,  in  delivering  the  judgment,  that: 

"It  is  generally  agreed  that  the  law  of  the  place  where  the  contract  is  m 
is,  prima  facie,  that  which  the  parties  intended,  or  ought  to  be  presumes 
have  adopted,  as  the  footing  upon  which  they  dealt,  aud  that  such  law  ou 
therefore,  to  prevail,  in  the  atKsence  of  circumstances  indicating  a  diffei 
intention,  as,  for  instance,  that  the  contract  is  to  be  entirely  performed  < 
where,  or  that  the  subject-matter  is  immovable  property  situated  in  anoi 
country." 

In  another  English  case  the  same  doctrine  was  enunciated  by  D 
man,  J.,  in  the  following  language,  which  was  subsequently 
proved  by  the  court  of  appeal: 

"The  general  rule  is  that,  where  a  contract  is  made  in  England,  bet^ 
merchants  carrying  on  business  here,  as  tbis  is,  but  to  be  performed  elsew-L 
Che  construction  of  the  contract  and  aU  its  incidents  are  to  be  governed  by 
law  of  the  country  where  the  contract  is  made,  unless  there  is  somethio] 
dhow  that  the  intention  of  the  parties  was  that  the  law  of  the  country  wl 
the  contract  is  to  be  performed  should  prevail."    12  Q.  B.  Dlv.  589,  590,  600, 

And  this  general  rule  has  been  recognized  and  adopted  in  1 
country  by  an  almost  unbroken  line  of  decisions  of  both  the  st 
and  federal  courts,  to  some  of  which  it  may  be  desirable  to  ad\ 
briefly. 

In  the  case  of  McDaniel  v.  Railway  Co.,  24  Iowa,  412,  which  y 
quite  similar  in  its  main  features  to  the  one  at  bar,  and  in  whicJ 
appears  that  the  cattle  transported  by  a  railroad  company  froi 
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place  in  Iowa  to  a  place  in  Illinois,  under  a  special  contract  made 
in  the  former  state,  containing  a  stipulation  that  the  company  should 
be  exempt  from  liability  for  any  damage,  unless  resulting  from  col- 
lision or  derailing  of  trains,  were  injured  in  Illinois  by  the  negligence 
of  the  company's  servants,  it  was  held  that  the  case  was  to  be  gov- 
erned by  the  law  of  Iowa,  which  permitted  no  common  carrier  to 
exempt  himself  from  the  liability  which  would  exist  in  the  absence 
of. the  contract.    The  court,  Chief  Justice  Dillon  presiding,  said: 

'The  contract  being  entire  and  indivisible,  made  in  Iowa,  and  to  be  partly 
performed  here,  it  must,  as  to  its  validity,  nature,  obligation,  and  interpreta- 
tion, be  governed  by  our  law." 

So,  too,  in  Pennsylvania  Co.  v.  Fairchild,  69  111.  260,  where  a  rail- 
road company  received,  in  Indiana,  goods  consigned  to  a  party  in 
Leavenworth,  Kan.,  and  which  were  destroyed  by  fire  while  in  transit, 
the  court  held  that  the  case  must  be  governed  by  the  law  of  Indiana^ 
by  which  one  of  the  carriers  was  not  liable  for  the  loss  of  goods  after 
they  passed  into  the  custody  of  a  connecting  line;  while,  as  early 
as  1832,  Mr.  Justice  Thompson,  of  the  United  States  supreme  court,, 
in  Cox  V.  U.  S.,  6  Pet  172,  applied  the  same  rule,  which  has  been 
frequently  reiterated  by  that  court  down  to  the  present  time.  Liver- 
pool &  Q.  W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct. 
469. 

The  cases  in  our  own  state  which  contain  express  i*ecognition  of 
this  rule  are  very  numerous,  and  it  can  hardly  be  necessary  or  prof- 
itable to  cite  more  than  one  or  two  of  them. 

In  Dyke  v.  Railway  Co.,  45  N.  Y.  113, 116,  it  was  said,  by  Allen,  J.: 

**Tbe  lex  loci  c<MitractU8  determines  the  nature,  vaUdity,  obligation,  and 
legal  effect  of  a  contract,  and  gives  the  rule  of  construction  and  Interpreta- 
tion, unless  It  appears  to  have  been  made  wltli  reference  to  the  laws  and 
usages  of  some  other  state  or  government,  as  when  it  is  to  be  performed  in 
another  place:  and  then,  in  conformity  to  the  presumed  intention  of  the  par- 
ties, the  law  of  the  place  of  performance  furnishes  the  rule  of  interpretation." 

And  in  Insurance  Co.  v.  Force,  142  N.  Y.  90-100,  36  N.  E.  874,. 
it  is  said  that: 

**Tbe  obligation  of  the  shippers  of  the  cargo  Is  to  be  determined  by  the  law 
of  the  place  where  the  affreightment  was  made.'* 

If,  then,  the  rule  which  has  been  thus  far  considered  is  applied  to 
this  case,  it  follows  that  the  release  under  which  the  defendant  seeks- 
to  escape  liability  must  be  given  effect  and  construction  under  the- 
law  which  obtains  in  Massachusetts,  unless  it  can  be  fairly  said  that 
the  parties  thereto,  at  the  time  of  executing  the  same,  clearly. man- 
ifested an  intention  that  it  should  be  governed  by  the  law  of  this 
state,  which  intention,  it  may  be  added,  must  have  been  entertained 
by  both  of  them.  And,  as  we  have  seen  that  the  law  where  it  was 
executed  affords  prima  facie  evidence  of  the  intent  of  the  parties, 
the  burden  would  seem  to  rest  upon  the  defendant  of  overcoming  the 
presumption  thus  created,  by  satisfactory  proof.  ' 

It  was  said  by  Andrews,  Chief  Judge,  in  the  Nicholas  Case,  supra, 
that: 

"The  circumstances  under  which  contracts  of  this  kind  are  usually  made 
preclude  a  careful  consideration,  by  the  shipper,  of  their  language  and  effect.' 
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And  for  this  reason,  as  was  suggested  npon  the  argument,  the  q 
tion  of  intent  can  hardly  be  said  to  inrolve  the  actual  mental  op 
tions  of  the  parties.  For,  as  a  matter  of  fact,  they  probably  did 
stop  to  consider  what  was  the  legal  effect  of  their  agreement 
whether  there  was  any  diversity  in  the  law  of  the  two  states;  i 
therefore,  when  we  speak  of  the  "question  of  intent,"  we  are  mal 
use  of  what  may  perhaps  be  termed  a  "legal  fiction";  but,  ne 
theless,  the  law  does  look  at  the  acts  of  the  parties,  and  the  drc 
stances  surrounding  them,  which  may  possibly  have  exerted  b 
influence  upon  their  actions,  and  then  assumes  that  their  intentio 
in  harmony  with  such  acts  and  circumstances. 

The  facts  relied  upon  by  the  defendant  as  indicating  an  inten 
to  bring  the  contract  within  the  operation  of  the  law  of  this  s^ 
are:  (1)  That  this  state  is  the  legal  residence  of  the  defendant, 
the  actual  residence  of  the  plaintiffs;  (2)  that  the  contract,  so 
as  delivery  is  concerned,  was  to  be  performed  in  this  state;  anc 
that  no  effect  could  be  given  to  the  provisions  of  the  contraci 
the  same  is  to  be  interpreted  by  the  law  which  obtains  in  the  si 
where  it  was  executed.  It  is  undoubtedly  a  well-settled  rule  of  < 
struction  that  meaning  and  effect  shall  be  given  to  all  of  the 
guage  employed  in  a  contract,  provided  it  can  be  done  without 
lence  to  the  plain  object  and  intent  of  the  parties  thereto.  Bui 
E.  S.  R.  Co.  V.  Buffalo  St.  R.  Co.,  Ill  N.  Y.  132,  19  N.  E.  63.  j 
if  this  contract  was  one  which  had  been  drawn  up  at  the  time  oi 
execution,  to  express  the  intention  of  the  parties  in  this  partici 
transaction,  it  might  be  urged,  with  considerable  force,  that  the 
of  this  state  should  be  invoked,  in  order  that  effect  might  be  gi 
to  all  its  provisions;  bi^t  it  appears  that  the  agreement  was  c 
pleted  by  filling  up  a  blank  form  with  such  words  as  were  necesj 
to  fit  the  occasion,  and,  presumably,  just  such  a  form  as  was  usee 
the  company  in  its  business  throughout  the  entire  country,  or  wh 
ever  it  had  an  office.  And  this  circumstance  must  be  regardec 
lessening  somewhat  the  force  which  might  otherwise  attach  to 
defendant's  contention  in  this  regard.  The  residence  of  the  par 
and  the  fact  that  the  contract,  by  its  terms,  was  to  be  partly 
formed  within  this  state,  are  certainly  circumstances  which  m 
very  properly  be  considered  in  determining  the  question  of  int 
and  which  might,  perhaps,  prove  efficient  aids  to  the  court  in 
effort  to  reach  a  correct  solution  thereof,  were  there  nothing  in 
case  to  counterbalance  them ;  but,  in  considering  this  question, 
distinct  facts  or  circumstances  are  made  prominent,  either  on< 
which,  we  think,  is  sufficient  to  overcome  any  inference  which  i 
be  properly  drawn  from  those  relied  upon  by  the  defendant, 
which  have  just  been  adverted  to. 

It  has  already  been  stated  that,  when  these  horses  were  ship 
it  was  arranged  that  two  representatives  of  the  plaintiffs  should 
company  them  upon  their  trip  to  Buffalo.  This,  it  seems,  was 
quired,  as  one  of  the  conditions  of  transporting  the  horses,  anc 
additional  fare  was  charged  for  these  men;  but  they,  too,  were 
liged  to  enter  into  a  contract  with  the  express  company  absolvin 
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from  all  liability  for  injury  to  their  persons  or  property.  This  sup- 
plemental release  was  indorsed  upon  the  back  of  the  original  con- 
tract, and  in  that  the  defendant  was  careful  to  insert  a  clause  ex- 
pressly providing  that  any  question  arising  thereunder  should  'nt)e 
determined  by  the  law  of  the  state  of  New  York."  This  certainly 
furnishes  sufficient  evidence  to  justify  the  conclusion  that,  when 
the  defendant  desired  to  bring  any  contract  within  the  operation  of 
the  law  of  a  particular  state,  it  was  aware  of  the  importance  and  ne> 
cessity  of  expressing  such  design  in  language  which  was  incapable 
of  misconstruction;  and  therefore  its  omission  to  insert  a  similar 
provision  in  its  original  contract  possesses  a  significance  which 
cannot  be  disregarded  in  the  effort  to  ascertain  the  intent  of  at  least 
one  of  the  parties  thereto. 

The  other  circumstance,  to  which  allusion  has  been  made,  arises 
out  of  the  fact  that  to  give  to  this  contract  the  construction  con- 
tended for  by  the  defendant  would  make  a  contract  for  the  plaintiffs 
which,  to  say  the  least,  is  a  very  unreasonable  one,  and  which  would 
place  them  entirely  at  the  mercy  of  the  defendant.  And  this,  in 
the  absence  of  any  other  circumstance,  would,  in  our  opinion,  afford 
sufficient  reason  for  refusing  such  a  construction.  Russell  v.  Aller- 
ton,  108  N.  y.  288,  15  N.  E.  391. 

We  think  that  the  case  was  properly  disposed  of  at  the  circuit, 
and  that  no  sufficient  ground  is  presented  for  interfering  with  the 
result  reached,  and  that  the  judgment  and  order  appealed  from 
should  therefore  be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


PEOPLE  ex  rel.  BUFPAXO  PAVING  CO.  v.  MOONEY  et  ai. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department    April,  1896.) 

J9TRSBT  Improvements— Contracts— Discretion  of  Board  of  Public  Works. 
Buffalo  City  Cliarter,  as  amended  by  Laws  1891,  c.  105,  provides  that  the 
board  of  public  works  shall  have  charge  and  control  of  aU  street  improve- 
ments; that,  when  any  improvement  is  necessary  or  advisable,  the  board 
may  recommend  it  to  the  council,  which  may  order  it  done;  that  the  coun- 
cil may  order  any  improvement,  with  or  without  the  recommendation  of 
the  board,  but  when  such  improvement  Is  ordered  in  accordance  with  plans, 
etc.,  a  contract  therefor  shall  be  made  by  the  board,  except  where  it  is 
authorized  to  do  the  work  itself;  and  that  all  improvements  ordered  shall 
be  under  the  direction  and  supervision  of  the  board.  Hdd,  that  where  the 
councU  let  to  the  lowest  bidder  the  paving  of  a  street  recommended  by  the 
board,  and  directed  the  board  to  make  a  contract  therefor  with  such  bidder, 
the  board  had  a  discretionary  power,  under  the  proper  exercise  of  which 
it  could  refuse  to  make  the  contract. 

Appeal  from  special  term,  Erie  county. 

Application  of  the  Buffalo  Paving  Company  for  mandamus  to 
James  Mooney  and  others,  constituting  the  board  of  public  works 
of  the  city  of  Buffalo.  From  an  order  directing  that  a  writ  issue, 
commanding  defendants  to  execute  and  deliver  to  relator  a  contract 
for  paving,  defendants  appeal.     Reversed. 
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Argued  before  HARDIN,  R  J.,  and  FOLLETT,  ADAMS,  WARD, 
and  GREEN,  JJ. 

James  L.  Quackenbush,  for  appellants. 
Emory  P.  Close,  for  respondent 

ADAMS,  J.  The  charter  of  the  city  of  Buffalo  was  subjected  to  a 
general  revision  by  the  legislature  of  this  state  in  1891,  and,  so  far 
as  material  to  the  issues  involved  in  this  proceeding,  its  various  pro- 
visions will  be  found  in  chapter  105  of  the  Laws  of  that  year.  Chap- 
ter 1  of  title  10  of  the  revised  charter  creates  a  department  of  public 
works,  to  consist  of  three  commissioners,  whose  duties  and  powers 
are  clearly  defined.     Section  271  provides: 

**That  the  board  of  public  works  shall  have  charge  and  control:  (!)♦♦• 
<2)  *  *  *  (3)  Of  locating,  laying  out,  opening,  constructing,  altering,  regu- 
lating, grading,  regrading,  paving,  repaying,  guttering,  repairing,  cleaumg, 
sweeping,  and  sprinkling  all  streets,  avenues,  places,  alleys,  and  roads  (except 
such  as  are  placed  in  charge  of  the  park  commissioners).'* 

And  by  section  272  it  is  further  provided: 

'*When  any  work  or  improvement,  general  or  local,  prescribed  in  this  title, 
is  necessary  or  advisable,  the  board  may  recommend  the  same  to  the  common 
council,  with  or  without  plans,  specifications  and  descriptions.  The  common 
council  may  thereupon  order  the  work  done,  or  may  order  that  plans,  specifica- 
tions and  descriptions  shall  be  furnished  with  or  without  estimates  of  costs 
or  bids  from  responsible  parties  who  will  contract  with  the  city  to  do  the  pre- 
scribed work.  The  common  council  may  order  any  work  or  improvement 
either  with  or  without  the  recommendation  of  the  board  of  public  works,  but 
when  such  work  or  improvement  is  ordered  in  accordance  with  plans,  specili- 
cations  or  descriptions,  a  contract  therefor  shall  be  made  by  the  board,  except 
where  it  is  authorized  to  do  the  woilc  itself.  All  work  and  improvements 
ordered  shall  be  under  the  direction  and  supervision  of  the  board,  and  when 
it  shall  make  repoit  to  the  common  council  of  its  action,  the  council  shall 
provide  for  the  payment  therefor,  either  from  the  general  fund,  or  by  local 
assessment,  or  both,  as  in  this  act  prescribed.  And  no  such  work  shall  be 
executed  until  payment  therefor  has  been  provided  as  required  by  this  act 
It  shall  make  a  special  report  of  any  work  done  or  contracted  for,  when  re- 
quired by  the  common  council  or  mayor,  and  a  general  monthly  report  to  the 
common  council  of  its  transactions  for  the  previous  month.*' 

It  appears  from  the  undisputed  facts  of  this  case  that  the  defend- 
ants, who  constituted  the  board  of  public  works  of  the  city  of  Buffalo, 
duly  recommended  to  the  conunon  council  that  Roesch  avenue,  in 
that  city,  should  be  paved  with  American  bituminous  rock  pavement; 
and  such  proceedings  were  thereupon  had,  in  conformity  to  the 
various  requirements  of  the  charter,  that  the  work  was  let  to  the 
relator  for  the  sum  named  in  its  bid,  to  wit,  |27,543,  and  the  defend- 
ants were  directed  to  enter  into  a  contract  with  the  relator  for  the 
performance  of  such  work;  but  in  the  exercise  of  a  discretionary 
power  which,  they  insist,  resides  in  their  board,  they  have  failed  to 
comply  with  such  direction,  for  reasons  which  are  more  particularly 
set  forth  in  their  opposing  affidavits.  The  first  question,  therefore, 
which  is  presented  for  our  consideration,  is  whether  or  not  the 
charter  of  the  city  of  Buffalo  invests  its  board  of  public  works  with 
any  discretionary  power  to  act  in  this  matter  in  disregard  of  the 
direction  of  the  common  council.  A  brief  examination  of  such  of 
the  provisions  of  that  instrument  as  have  been  alreadj^  referred  to 
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will,  we  think,  remove  whatever  doubt  arises  as  to  the  power  which 
the  legislature  intended  to  confer  upon  this  department  of  the 
municipality,  and  will  also  make  plain  the  limits  sought  to  be  im- 
posed upon  its  exercise.  By  the  language  of  section  271,  it  seems 
that  the  board  of  public  works  have  charge  and  control  of  locating, 
paving,  and  repaving  all  streets,  except  such  as  are  4)laced  in  charge 
of  the  park  commissioners;  and  the  fair  import  of  this  language  is 
that  it  shall  exercise  a  supervisory  power  and  control  over  the  vari- 
ous improvements  and  work  specified, — that  is,  it  shall  ascertain, 
and,  to  a  certain  extent,  determine,  when  any  public  work  is  neces- 
sary, and  shall  see  to  it  that,  when  directed  by  the  common  council, 
it  shall  be  performed  in  such  manner  as  may  best  meet  the  require- 
ments of  the  city  and  its  citizens;  and,  in  cases  where  the  expense 
of  such  work  does  not  exceed  the  sum  of  |500,  it  would  also  seem, 
by  the  provisions  of  section  283,  that  the  board  is  a  law  unto  itself, 
and  may  require  its  performance  without  first  obtaining  the  sanc- 
tion of  the  common  council;  but,  on  the  other  hand,  this  section 
expressly  prohibits  it  from  incurring  any  expenditure,  or  entering 
into  any  contract,  invohing  or  exceeding  that  sum,  unless  the  con- 
sent of  that  body  is  first  obtained.  Thus  it  will  l^e  seen  that  the 
right  of  independent  action  upon  the  part  of  the  board  is  somewhat 
circimiscribed,  and  a  further  reference  to  section  272  will  show  quite 
conclusively  that  its  authonty,  generally  speaking,  is  subsidiary  to 
that  of  the  common  council.  When  it  deems  any  public  work  on 
the  streets  necessary,  it  may  recommend  the  same  to  th'j  common 
council,  with  or  without  plans,  and  the  latter  body  may  taen,  in  the 
exercise  of  its  discretion,  approve  or  disapprove  of  such  recommenda- 
tion; and  the  common  council  may  also  direct  the  performance  of 
any  public  work  or  improvement  without  the  recommendation  of 
the  board  of  public  works;  but  when  any  such  work  or  improvement 
ifi  ordered  in  accordance  with  plans,  specifications,  or  descriptions, 
"a  contract  therefor  shall  be  made  by  the  board,  except  where  it  is 
authorized  to  do  the  work  itself."  And  the  portion  of  the  section 
here  quoted  from  is  followed  by  a  provision  that  all  work  and  im- 
provements ordered  shall  be  done  under  the  direction  and  super- 
vision of  the  board.  This  language  seems  capable  of  but  one  con- 
struction, and  that  is  that  the  common  council  is  invested  by  the 
city  charter  with  exclusive  authority  and  control  in  the  matter  of 
directing  all  public  work  and  improvements,  save  in  the  cases  pro- 
vided for  by  section  283,  while,  as  has  already  been  shown,  the  duty 
imposed  upon  the  board  of  public  works  is,  in  the  main,  supervisory 
in  its  nature.  But,  with  this  conclusion  established,  it  by  no 
means  follows  that  the  latter  body  is  utterly  divested  of  all  dis- 
cretionary power;  for,  in  a  certain  and  limited  sense,  this  is  not  so. 
The  charter,  it  is  true,  directs  that  when  the  common  council  orders 
certain  work  or  improvement  in  accordance  with  plans,  specifica- 
tions, or  descriptions,  a  contract  therefor  shall  be  made  by  the 
board ;  but  it  is  conceivable  that  after  a  public  improvement  is  thus 
ordered,  and  before  a  contract  is  entered  into,  there  might  occur 
such  a  change  in  the  condition  of  affairs  as  to  render  it  plainly  impoli- 
v.38N.Y.f«.no.4 — 32  ^  , 
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tic,  and  contrary  to  the  best  interests  of  the  municipality,  whose 
servants  the  commissioners  of  public  works  are,  to  proceed  with  the 
same,  and  can  it  be  claimed  that  in  such  an  emergency  they  would 
be  deprived  of  all  discretionary  power?  This  proceeding  furnishes 
an  apt  illustration  of  the  idea  sought  to  be  advanced.  The  applica* 
tion  for  a- peremptory  writ  of  mandamus  is  met  by  opposing  affi- 
davits, the  contents  of  which,  in  the  circumstances  of  the  case,  must 
be  accepted  as  true.  People  v.  Cromwell,  102  N.  Y.  477,  7  N.  E.  413; 
People  v.  Brush,  146  N.  Y.  60,  40  N.  E.  502.  And  these  affidavits 
show  that  since  the  adoption  of  the  resolution  by  the  common  coun- 
cil the  fact  has  been  brought  to  the  attention  of  the  board  of  public 
works  that  Roesch  avenue  is  quite  likely  to  be  soon  converted  into  a 
boulevard,  and  made  a  part  of  the  park  system  of  the  cityj  in  which 
event  it  is  made  to  appear  that  the  paving  thereof  under  the  existing 
resolution  would  be  useless,  and  would  involve  the  city  in  great  loss, 
and  that,  even  if  the  contract  were  executed,  the  relator  could  not 
proceed  with  the  work  until  the  month  of  May,  next,  before  which 
time,  we  are  led  to  infer,  it  can  be  detinitely  determined  whether  or 
not  the  contemplated  change  is  to  take  place.  This  condition  of 
affairs  certainly  demanded  some  action  upon  the  part  of  either  the 
<;ommon  council,  or  the  board  of  public  works.  It  would  seem, 
therefore,  to  require  no  argument  to  justify  the  commissioners  in 
taking  the  position  they  did,  and  using  every  precaution  which  was 
available  to  prevent  the  unnecessary  expenditure  of  public  moneys; 
and  their  action  in  the  premises  was  but  the  exercise  of  the  right 
of  judgment  in  a  case  somewhat  exceptional  in  its  circumstances, 
but  nevertheless  one  in  which  such  right  must  necessarily  exist. 
This  justification  is  the  more  readily  accepted  in  this  case  for  the 
reason  that  the  refusal  of  the  board  to  enter  into  a  contract  with  the 
relator  can  in  no  wise  operate  to  the  prejudice  of  the  latter.  In- 
deed, it  is  more  than  doubtful  whether  it  may  resort  to  the  remedy 
invoked  for  the  protection  of  its  interests;  for,  if  it  is  able  to  estab- 
lish a  clear  legal  right  to  the  contract  in  question,  it  has  an  adequate 
remedy  at  law,  by  action  against  the  city  to  recover  damages,  while, 
if  such  right  is  not  clear,  a  writ  of  mandamus  is  not  available.  Peo^ 
pie  V.  Campbell,  72  N.  Y.  496;  Lord  v.  Thomas,  64  N.  Y.  107;  People 
V.  Aldridge,  83  Hun,  279,  31  N.  Y.  Supp.  920.  The  views  here  ex- 
pressed lead  to  a  reversal  of  the  order  appealed  from,  and  a  dismissal 
of  the  writ. 

Order  reversed  and  writ  dismissed,  with  f50  costs  and  disburse- 
ments.    All  concur,  except  WARD,  J.,  not  voting. 


BOUTON  v.  HILL. 

(Supreme  CJourt,  Appellate  Division,  Third  Department     April  14,  1896.) 

Nbootiablb  Instruments— Limitations— Indorsement— Eppect. 

In  an  action  on  a  note,  it  appeared  that  it  was  made  In  1883,  with  the 
understanding  that,  if  the  amount  named  in  it  exceeded  the  true  indebt- 
eduess  of  the  maimer,  it  should  be  made  right;  that  in  1890  it  was  found 
that  the  amount  was  too  large,  and  the  difference  was,  by  direction  of  de- 
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fendant,  indorsed  as  a  payment  as  of  the  date  of  the  note.  Held,  that  such 
indorsement  was,  in  effect,  a  payment  at  the  time  it  was  made,  and  re- 
moved the  note  from  the  bar  of  limitations. 

Appeal  from  circuit  court. 

Action  by  James  H.  Bouton  again  Sarah  Ann  Hill.  From  a  judg- 
ment in  favor  of  defendant,  and  from  an  order  denying  a  motion  for 
a  new  trial,  plaintiff  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

Soop  &  Andrus  (I.  H.  Maynard,  of  counsel),  for  appellant. 

James  R  Baumes,  for  respondent 

• 

HERRICK,  J.  This  Is  an  appeal  by  the  plaintiff  from  a  judg- 
ment rendered  against  him  and  in  favor  of  the  defendant,  and  from 
an  order  denying  a  motion  for  a  new  trial,  made  upon  the  minutes  of 
the  court.  The  action  is  upon  a  note  for  f 800,  dated  March  15, 1883, 
signed  by  the  defendant,  and  payable  to  the  order  of  the  plaintiff.  The 
defense  is  the  statute  of  limitations,  and  usury.  The  evidence  given 
upon  the  trial  was  insufficient  to  establish  usury,  and  the  case  turned 
upon  the  defense  of  the  statute  of  limitations.  It  is  conceded  that 
the  action  was  commenced  December  24,  1892.  At  the  close  of  the 
evidence  the  plaintiff  asked  the  court  to  direct  a  verdict  for  the  plain- 
tiff upon  the  ground  that  an  indorsement  thereon  of  |117.50,  made 
on  or  about  the  15th  of  December,  1890,  but  entered  on  the  note  as 
having  been  made  March  15, 1883,  was  such  a  payment,  indorsement, 
and  reissuing  of  the  note  as  to  take  it  out  of  the  statute  of  limi- 
tations; and  that  such  indorsement  in  1890  was  both  a  reissuing  of 
the  note,  and  a  payment  upon  it.  The  court  denied  the  motion. 
There  was  evidence  of  another  indorsement  upon  the  note,  of  |20, 
which  plaintiff  alleged  had  been  paid  upon  the  note  by  the  defend- 
ant, and  which,  if  made  when  it  purported  to  be,  would  take  the  note 
out  of  the  statute.  The  defendant  denied  having  made  such  pay- 
ment, or  authorized  it  to  be  made  on  her  behalf.  That  question 
was  submitted  to  the  jury,  who  f^^und  in  favor  of  the  defendant;  and 
there  was  evidence  to  sustain  their  finding  that  the  defendant  did  not 
make  such  payment  of  |20,  or  authorize  it  to  be  made,  and  their  find- 
ing in  that  respect  will  not  be  disturbed.  * 

The  order  denying  the  motion  for  a  new  trial,  made  upon  the 
minutes,  brings  up  for  review  the  refusal  of  the  court  to  direct  a 
verdict  for  the  plaintiff  upon  the  ground  that  the  indorsement  of 
1117.50  made  on  said  note  on  the  15th  of  December,  1890,  was,  in 
effect,  a  payment  thereon  at  that  time,  which  removed  the  note  from 
the  bar  of  the  statute.  We  will  therefore  consider  what  the  effect 
of  that  transaction  was. 

The  note  in  question  appears  to  have  been  in  final  settlement  of 
transactions  between  the  plaintiff  and  the  defendant's  husband,  in 
which  the  plaintiff  held  a  note  of  the  defendant's  husband,  which  had 
originally  been  for  the  sum  of  |2,000,  and  upon  which  the  plaintiff 
claimed  there  was  still  |900  due.  The  defendant's  version  of  the 
transaction  when  the  note  in  question  here  was  given  is  this:    ' 
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"Mr.  Bouton  had  Mr.  Hill's  note  with  him  at  the  time,  and  we  figured  i 
it.  He  figured  from  it,  and  I  did;  and  we  didn't  agree  in  our  figures  at 
I  could  not  make  it  nearly  as  much  as  he  did,— the  amount  that  was  due; 
finally  Mr.  Hill  came  in  from  the  bam,  and  I  told  him  how  much  Mr.  Bo 
claimed  on  it,  and  he  said  there  was  no  such  amount  due,  and  not  to  sig 
♦  •  ♦  After  he  went  out,  Mr.  Bouton  said  he  would  make  it  $800,  and  I 
him  I  thought  that  wasn't  right,  but  he  was  sure  it  was;  and  he  said,  ' 
that,'  and  him  and  his  wife  were  coming  out,  and,  if  it  wasn't  right,  he  w 
then  make  it  right,  and  I  might  get  others  to  figure  it.  *  *  *  I  signed 
$800  note  on  those  terms.  ♦  ♦  ♦  I  always  said  I  shouldn't  pay  anyt 
on  the  note  until  it  was  made  right." 

Mr.  Andrus,  a  witness  called  for  the  plaintiff,  says  that  he 
at  the  office  of  the  defendant's  attorney  when  the  question  aros( 
to  the  true  amount  that  was  due  between  the  parties;  .that  1 
handed  him  the  paper,  to  figure  up  the  amount  and  ascertain  ^ 
the  true  amount  of  the  note  ought  to  have  been  when  it  was  gii 
that  all  the  parties  were  then  present, — the  plaintiff,  defendant, 
her  husband;  and  that  he  found  that  a  mistake  had  been  mad< 
J117.50. 

"There  was  quite  a  little  conversation  as  to  what  should  be  done  with 
$117.50,  and  Mrs.  Hill  claimed  that  she  would  be  deprived  of  the  advan 
of  the  interest  on  it,  if  indorsed  on  that  date,  and  then  I  suggested  thai 
indorse  the  amount  as  of  the  date  of  the  note,  and  that  It  would  even  it 
and  I  did  so.  They  consented  to  it,  and  Mrs.  Hill  did.  She  was  present, 
I  had  the  note  there,  and  indorsed  it  in  the  presence  of  all  the  parties, 
indorsement  was  actually  made  about  the  l.lth  of  December,  1890." 

The  indorsement  spoken  of  reads  as  follows:  *'March  15th,  1 
p'd  hereon  |117.50.''  The  defendant  says  that  the  indorsement  " 
done  substantially  as  Mr.  Andrus  states,  I  think."  So  that  the  fi 
in  I'elation  to  this  transaction  are  undisputed,  and  the  only  q 
tion  is  as  to  their  effect.  Section  395  of  the  Code  of  Civil  Procet 
provides  that: 

**An  acknowledgment  or  promise,  contained  in  a  writing  signed  by  the 
ty  to  be  charged  thereby.  Is  the  only  competent  evidence  of  a  new  or 
tinuing  contract  whereby  to  take  a  case  out  of  the  operation  of  this  i 
But  this  section  does  not  alter  the  effect  of  a  payment  of  the  principal  o 
terest." 

Before  the  enactment  of  this  provision  of  the  Code,  and  the  sim 
statutes  that  preceded  it,  oral  acknowledgments  of  the  continued 
istence  of  a  debt  «\-ere  sufficient  to  take  a  case  out  of  the  operai 
of  the  statute  of  limitations.  The  natural  effect  of  that  was  to  | 
rise  to  misconstruction  of  the  words  used  by  debtors  in  speaking 
claims  against  them,  and  to  multiply  perjuries.  And  the  reason 
the  enactment  of  the  statute  was  to  prevent  perjuries,  and  to 
vent  the  bar  of  the  statute  being  raised  except  when  the  debtor 
given  unequivocal  evidence  of  the  continued  existence  of  the  d 
and  of  his  intention  to  pay  it.  A  writing  signed  by  him  would 
such  evidence.  The  reason  that  payment  or  part  payment  was 
cepted  from  the  effect  of  the  statute  was  that  payment  or  part  ] 
ment  w^as  considered  such  an  unequivocal  act  of  acknowledgmen 
the  debt,  and  promise  to  pay  the  remainder,  as  not  to  be  subjec 
misconstruction,  or  prolific  of  perjury,  the  act  of  payment  spiral 
for  itself.    The  last  clause  of  section  395  leaves  the  courts  to 
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termine  what  constitutes  a  part  payment,  and  its  effect,  and  it  leaves 
the  rules  of  evidence  as  to  the  effect  of  such  payment  or  part  pay- 
ment as  they  were  at  common  law.  Bank  v.  Ballou,  49  N.  Y.  155; 
Mills  V.  Davis,  113  N.  Y.  243,  21  N.  E.  68;  Murdock  v.  Waterman, 
145  N.  Y.  55-62,  39  N.  E.  839.  Part  payment  of  a  demand  has, 
from  time  immemorial,  been  held  to  remove  the  bar  of  the  statute, 
and  set  it  running  again  from  the  time  of  such  payment. 

•*The  effect  of  a  part  payment,  in  taking  a  case  out  of  the  operation  of  the 
statute  of  limitations,  or,  rather,  in  enlarging  the  time  during  which  an  action- 
may  be  brought,  is  not  derived  from  any  statutory  provision,  but  results  from 
the  decisions  of  the  courts,  and  depends  whoUy  upon  the  reason  of  those  de- 
cisions. The  i*eason  is  that  a  part  payment  made  on  account  of  a  claim  is  an 
acluiowledgment  by  the  debtor  of  his  liability  for  the  whole  demand,  and  from 
this  acknowledgment  a  new  promise  on  his  part  to  pay  the  residue  is  implied. 
The  undertaking  of  the  debtor,  as  to  the  unpaid  part  of  the  debt.  Is  thus,  by 
a  legal  presumption,  renewed,  and  made  to  date  from  the  time  of  the  part  pay- 
ment."   Harper  v.  Fairley,  53  N.  Y.  442-444. 

See,  also,  Crow  v.  Gleason,  141  N.  Y.  489-493, 36  N.  E.  497;  Adams 
V.  Olin,  140  N.  Y.  150-160,  35  N.  E.  448. 

The  efficacy  of  a  payment  to  avert  the  effect  of  the  statute  as 
a  bar  resides  in  the  conscious  and  voluntary  act  of  the  debtor,  ex- 
plainable only  as  a  recognition  and  confession  of  the  existing  lia- 
bility. Blair  v.  Lynch,  105  N.  Y.  G36-638, 11  N.  E.  947.  In  the  case 
of  Murdock  v.  Waterman,  145  N.  Y.  55-62,  39  N.  E.  829,  the  court 
said: 

**The  effect  of  a  part  payment,  in  any  case,  and  against  whom  it  shaU  operate, 
is  to  be  determined  by  the  principles  established  by  the  decisions  of  the  courts 
applicable  to  the  subject.  The  question  has  most  frequently  arisen  in  actions 
ef  assumpsit  brought  upon  promises  for  the  payment  of  money,  against  the 
party  to  the  contract,  in  which  the  statute  of  limitations  has  been  interposed 
as  a  defense;  and  the  general  principle  has  been  asserted,  with  great  uni- 
formity, that  a  part  payment,  available  to  take  the  case  out  of  the  statute, 
must  have  been  made  by  the  debtor,  or  his  authorized  agent,  or,  if  made  origi- 
nally without  authority,  it  must  have  been  subsequently  adopted  by  him  as  his 
act.  This  view  is  founded  upon  the  reason  upon  which  a  part  payment  is  held 
to  renew  or  continue  the  debt  Part  payment  of  a  debt  by  a  debtor  constitutes 
an  admission,  by  the  person  obUgated  to  pay,  of  his  liability  for  the  whole  debt 
upon  which  the  partial  payment  is  made,  and  justifies  an  Inference  of  a  new 
promise,  made  at  that  time,  to  pay  the  portion  remaining  unpaid.  The  courts, 
acting  upon  this  admission,  and  inferring  therefrom  a  new  promise,  treat  the 
contract  as  renewed  from  the  time  of  the  part  payment,  and  the  payment  as 
giving  a  fresh  start  to  the  running  of  the  statute." 

It  will  be  seen,  from  the  cases  cited,  that  the  reason  that  pay- 
ment is  held  to  remove  the  bar  of  the  statute  is  that  it  is  an  act 
acknowledging  liability  for  the  whole  demand,  and  the  law  implies 
a  promise  to  pay  what  is  left  of  it,  the  promise  so  implied  dating 
from  the  time  of  the  part  payment.  What,  then,  is  a  payment  that 
will  take  the  case  out  of  the  operation  of  the  statute?  In  its  re- 
stricted sense,  "payment"  has  been  defined  to  be  the  discharge  in 
money  of  a  sum  due.  In  more  liberal  and  general  terms,  it  may  be 
defined  as  anything  which  the  creditor  accepts,  or,  in  law,  should 
accept,  in  satisfaction  and  discharge  of  the  debt  due  him.  The  per- 
formance of  services,  if  accepted,  or  agreed  to  be  accepted,  in  pay- 
ment, is  sufficient    A  transfer  of  credit  by  consent  of  parties  is 
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equivalent  to  payment.  Bank  v.  Burkhardt,  100  U.  S.  686-689.  An 
agreement  that  a  debt  due,  or  about  to  become  due,  shall  be  deemed 
a  pa\Tnent  on  a  debt  due  from  the  debtor,  op^-ates  as  a  payment 
and  satisfaction.  Davis  v,  Spencer,  24  N.  Y.  386;  Holcomb  v. 
Campbell,  118  N.  Y.  46-54,  22  N.  E.  1107.  But  in  determining  what 
is  a  payment,  within  the  meaning  of  the  statute  and  the  decisions  of 
the  courts,  sufficient  to  take  a  demand  out  of  the  operation  of  the 
statute  of  limitations,  the  courts  have  been  still  more  liberal.  The 
delivery  by  a  debtor  to  a  creditor  of  the  note  of  a  third  person,  as 
collateral  to  the  payment  of  his  debt,  is  equally  significant,  as  an 
acknowledgment  by  the  debtor  of  his  liability  for  the  whole  demand, 
as  would  be  an  absolute  payment  of  a  like  amount,  and  is  within 
the  reason  of  the  rule  which  makes  such  an  acknowledgment  of  a 
liability,  from  which  a  new  promise  to  pay  the*  residue  is  implied, 
sufficient  to  take  the  case  out  of  the  statute.  The  act  is  of  the  same 
character,  and  equally  unequivocal,  as  a  payment  in  fact.  The  ef- 
fect of  the  transaction  is  the  same  whether  the  collateral  security 
or  conditional  payment  is  made  available,  and  result  in  the  pay- 
ment of  any  part  of  the  debt,  or  not.  The  statute  of  limitations  is 
answered  from  the  time  of  the  delivery  of  the  collateral  security. 
Bmith  V.  Ryan,  66  N.  Y.  352.  So  the  delivery  to  the  creditor  of  a 
policy  of  life  insurance,  or  of  the  renewal  certificate  of  such  a  policy, 
as  collateral  security  for  the  payment  of  a  debt,  is  sufficient  to  con- 
stitute a  renewal  of  the  debt,  and  the  statute  will  begin  to  run  from 
the  time  of  such  delivery.  The  theory  upon  which  the  delivery  of 
the  policy  saves  the  operation  of  the  statute  is  that  the  debtor,  by 
such  act,  acknowledges  the  debt,  and  evinces  a  willingness  to  pay. 
Miller  v.  Magee  (Sup.)  2  N.  Y.  Supp.  156.  Now,  in  the  case  before 
us  we  have  a  note  given  with  the  understanding  that,  if  the  amount, 
named  in  it  is  more  than  the  true  indebtedness  of  the  maker,  it  shall 
be  made  right.  It  appears  that  in  truth  the  holder  of  the  note  is 
entitled  to  receive  |117.50  less  than  the  face  of  the  note.  If,  dur- 
ing the  lifetime  of  the  note,  the  plaintiff  had  brought  suit  against 
the  defendant,  upon  it,  for  the  face  thereof,  the  defendant  could  have 
pleaded  a  partial  failure  of  consideration,  and  had  the  amount  of 
1117.50  deducted  from  it.  As  between  the  parties  to  a  note,  a  de- 
fense of  a  total  or  partial  failure  of  consideration  is  good.  Sawyer 
V.  Chambers,  44  Barb.  42.  A  partial  failure  is  a  defense  pro  tanta 
McKnight  v.  Devlin,  52  N.  Y.  399.  If  the  note  had  passed  into  the 
hands  of  a  third  person,  who  had  brought  his  action  upon  it  against 
the  defendant,  who  had  thereby  been  compelled  to  pay  the  full 
amount  specified  in  it,  I  do  not  think  there  is  any  question  but  that 
she  could  have  recovered  from  the  plaintiff  the  difference  between 
the  face  of  the  note  and  the  actual  indebtedness  to  the  plaintiff,  upon 
showing  the  agreement  between  them  at  the  inception  of  the  note 
The  difference,  if, any,  that  should  be  found  to  exist  between  the 
face  of  the  note  and  the  actual  amount  due  the  plaintiff,  being  some- 
thing that  the  defendant  could  assert  as  a  defense,  pro  tanto,  to  a 
suit  upon  the  note  brought  against  her  by  the  plaintiff,  or  which  she 
could  recover  from  him  in  the  event  of  such  note's  going  into  the 
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hands  of  a  third  person,  and  she  being  compelled  to  pay  the  whole 
amount  thereof,  such  difference  constituted  a  claim  or  credit  in  favor 
of  the  defendant  against  the  plaintiff, — something  which  could  be 
applied  in  partial  reduction,  extinguishment,  or  payment  of  the  note. 
And  it  was  so  applied  by  consent  of  parties.  The  indorsement  was 
not  made  by  the  plaintiff,  but  by  a  third  party,  with  the  consent,  or, 
it  may  rather  be  said,  by  the  instruction,  of  the  defendant.  And  it 
was  done  under  such  circumstances  as  to  show  an  acknowledgment 
of  the  balance  of  the  note,  and  an  intention  to  pay  it  Her  claim 
that  she  would  be  deprived  of  the  benefit  of  the  interest  upon  it,  if 
it  was  indorsed  as  of  that  date,  emphasizes  her  acknowledgment  of 
the  balance  of  the  note,  and  of  her  intention  to  pay.  The  whole 
transaction  brings  it  clearly  within  the  reason  of  the  decisions  I 
have  cited,  for  allowing  pajTnent  to  prevent  the  operation  of  the 
statute;  and  within  the  meaning  of  the  statute,  and  the  principle 
of  the  cases  hereinbefore  referred  to,  I  think  it  must  be  held  to  be  a 
payment  upon  the  note,  made  when  the  indorsement  was  in  fact 
placed  on  the  note.  The  evidence  by  which  the  facts  I  have  recited 
were  established  was  not  objected  to.  The  facts  were  undisputed. 
The  statute  of  limitations  had,  by  reason  of  the  circumstances  I  have 
detailed,  no  application  to  the  case,  and  there  was  nothing  for  the 
jury  to  pass  upon,  and  the  court  should  have  directed  a  verdict. 
Miller  v.  Talcott,  54  N.  Y.  114-119.  If  the  court  had  held  the  trans- 
action of  December  15,  1890,  a  payment,  as  herein  indicated,  the 
question  as  to  the  indorsement  of  f  50,  January  30, 1886,  and  of  f  20, 
December  30,  1886,  would  have  been  of  no  consequence;  the  bar  of 
the  statute  being  removed  by  the  transaction  of  December  15,  1890. 
The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event. 

PARKER,  P.  J.,  and  MERWIN  and  LANDON,  JJ.,  concur.    PUT- 
NAM, J.,  concurs  in  result 


FLOUR.  CITY  NAT.  BANK  OP  ROCHESTER  v.  MILLER. 

(j^upreme  Court,  AppeUate  Division,  Fourth  Department.     April,  1896.> 

Usury— Question  for  the  Jury. 

Cm  whose  business  was  lending  money  and  indorsing  paper,  liad  an  ar- 
rangement with  plaintiff  banlt  by  which  it  was  to  discount  all  notes  bear- 
ing her  indorsement,  for  the  benefit  of  the  maker;  the  proceeds  to  be 
drawn  by  "discount  checks"  signed  by  the  maker;  plaintiff  being  fur- 
nished by  C.  with  coUateral  security  to  indemnify  it.  Defendant  made 
application  to  C.  for  a  loan  of  $50  for  three  months,  and  C«  offered,  as 
testified  by  defendant,  to  malse  the  loan,  or,  as  testified  by  C,  to  lend  C.*s 
credit,  for  $10.  A  note  for  $G0,  signed  by  defendant,  payable  to  and  in- 
dorsed by  C,  was  discounted  by  plaintiff,  and  the  proceeds,  less  the  legal  dis- 
count, placed  to  defendant's  credit,  and  immediately  withdrawn  on  his  dis- 
count check;  he  thereupon  paying  $10  to  C.'s  agent.  Held,  that  whether 
the  transaction  was  a  cover  for  usury,  to  plaintiff's  knowledge,  was  a 
question  for  the  jury. 

Appeal  from  Monroe  county  court. 

Action  by  the  Flour  City  National  Bank  of  Rochester  against 
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George  Miller.  From  a  judgment  of  the  county  court  reversing  a 
judgment  of  the  municipal  court  of  Rochester  for  plaintiflE,  plaintiff 
appeals.     Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Hiram  R.  Wood,  for  appellant. 
Frederick  A.  Mann,  for  respondent. 

ADAMS,  J.  This  is  an  action  brought  to  recover  the  amount  of 
two  promissory  notes,  which  had  their  inception  under  the  following 
circumstances,  viz. :  Upon  the  19th  day  of  August,  1893,  the  defend- 
ant applied  to  one  David  J.  Cushman  (who,  it  appears,  is  the  nominal 
agent  of  his  wife,  S.  J.  Cushman)  for  the  loan  of  |50,  and  asked  what 
he  would  charge  for  the  use  of  that  sum  for  three  months;  and,  as 
the  defendant  testifies,  the  answer  was,  "Ten  dollars."  The  defend- 
ant demurred  somewhat  to  this  charge,  as  excessive,  but  his  necessi- 
ties seem  to  have  been  such  that  he  was  forced  to  yield  to  the  de- 
mand of  the  agent ;  and  a  note  was  thereupon  drawn  up,  and  signed 
by  the  defendant,  for  the  sum  of  |G0.  This  note  was  made  payable 
to  the  order  of  S.  J.  Cushman,  on  or  before  November  20th,  at  the 
Union  Bank,  and  was  subsequently  indorsed  by  the  payee.  There 
was  a  sharp  conflict  between  the  evidence  of  the  defendant  and  that 
of  D.  J.  Cushman  as  to  what  occurred  at  the  time  the  note  was 
executed;  the  former  insisting  that  he  was  applying  for,  and  that  he 
actually  received,  a  loan  of  money,  while  Cushman  testified,  with 
equal  insistence,  that  he  declined  to  make  a  loan,  but  offered  to  sell 
his  wife's  credit,  for  a  specified  consideration.  Without  dwelling 
upon  this  feature  of  the  case,  which  is  almost  invariably  present  in 
transactions  of  this  character,  it  is  perhaps  sufficient  to  say  that, 
whatever  may  have  been  the  actual  relation  of  Cushman  or  his  wife 
to  the  transaction,  the  former  seems  to  have  been  careful  to  obtain 
from  the  defendant  the  customary  affidavit  and  chattel  mortgage, 
containing  recitals  which,  upon  their  face,  appear  to  corroborate  his 
version  of  the  agreement  between  the  parties.  It  also  appears  that 
this  note  was  executed  on  Saturday  afternoon,  at  which  time  the 
bank  at  which  it  was  made  payable  was  closed;  and,  the  defendant 
being  in  immediate  need  of  money,  Cushman  advanced  him  the  sum 
of  |25,  which  he  says  was  in  the  nature  of  a  temporary  loan,  and  for 
which  he  very  considerately  charged  nothing  in  addition  to  the  |10. 
Upon  the  following  Monday  the  defendant  went  with  Cushman  to 
the  Union  Bank,  where  the  note  was  discounted.  The  avails,  less 
the  legal  discount,  were  placed  to  the  defendant's  credit,  and  imme- 
diately withdrawn,  upon  his  discount  check;  and  thereupon  Cush- 
man retained  the  |25  advanced,  and  his  charge  of  |10  for  his  wife's 
indorsement,  and  handed  over  the  balance  to  the  defendant,  who 
actually  received  the  sum  of  |49.60,  as  the  net  avails  of  his  note  of 
f  GO.  TMien  this  note  matured  the  defendant  was  unable  to  meet  it, 
and  it  was  renewed,  with  Mrs.  Cushman*s  indorsement  upon  the 
renewal,  and  this  occurred  several  times,  until  finally  the  note  first 
mentioned  in  the  complaint  herein  was  given,  the  defendant  paying 
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flO  in  addition  to  the  legal  rate  of  interest  upon  each  renewal;  the 
only  variation  being  that  from  time  to  time  the  note  was  increased 
in  amount,  so  as  to  cover  the  expenses  of  the  renewal.  The  second 
note  in  suit  is  likewise  one  of  a  series  of  renewals  of  a  note  the  same 
in  amount  as  the  first  one,  and  given  under  precisely  the  same  cir- 
cumstances, save  that  it  w^-s  made  payable  at  the  plaintiff  bank, 
and  nothing  was  paid  the  defendant  thereon  until  it  was  taken  to 
the  bank. 

The  defense  to  these  notes  is  that  they  are  void  for  usury,  and 
the  only  question  in  the  case  is  whether  the  evidence  is  such  that 
a  jury  might  be  permitted  to  infer  therefrom  either  that  the  notes 
had  their  inception  prior  to  the  time  they  came  into  the  plaintiff's 
possession,  or  that  the  transaction  which  resulted  in  their  execution 
was  a  mere  cover  for  usury,  to  enable  the  indorser  to  obtain  more 
than  the  legal  rate  of  interest  It  is  undoubtedly  well  settled  that 
the  payment  of  a  sum  of  money  in  excess  of  the  legal  rate  of  inter- 
est, to  an  accommodation  indorser,  as  a  compensation  for  the  loan  of 
his  credit,  does  not  taint  the  note  with  usuiy,  in  the  hands  of  one 
to  whom  the  maker  subsequently  negotiated  it  for  value,  inamuuch 
as  it  cannot  be  said  that  such  a  note  ever  had  any  legal  inception 
in  the  hands  of  the  accommodation  indorser.  Van  Duzer  v.  Howe, 
21  N.  Y.  531;  Bank  v.  Betts,  37  N.  Y.  356;  Bank  v.  Cameron,  79 
Hun,  63,  29  N.  Y.  Supp.  505.  And,  if  the  evidence  in  this  case  were 
capable  of  no  other  construction  than  the  one  contended  for  by  the 
plaintiff,  the  trial  court  would  have  been  fully  justified  in  withhold- 
ing it  from  the  consideration  of  the  jury.  But  we  are  inclined  to 
think  that  the  entire  evidence,  when  taken  in  connection  with  what 
is  contained  in  the  complaint,  is  of  such  a  character  as  to  permit 
different  inferences  to  be  drawn  therefrom,  and  consequently  that  a 
question  of  fact  was  presented,  which  the  defendant  was*  entitled  to 
have  submitted  to  the  jury.  The  facts  appearing  in  the  record  in 
this  case  reveal  a  carefully  demised  scheme,  by  means  of  which  the 
most  flagrant  extortion  might  be  practiced  upon  a  borrower  in 
straitened  circumstances,  without  rendering  the  lender  amenable 
to  the  consequences  which  the  law  denounces  against  usury;  and 
nowhere  during  the  entire  transaction  is  more  adroitness  evinced 
than  in  the  substitution  of  a  new  note  in  place  of  the  original  one, 
and  having  the  same  discounted  by  the  plaintiff,  instead  of  the 
Union  Bank,  in  order  that  it  might  not  be  subject  to  the  contention 
that  the  loan  of  the  f  25  by  the  payee  was  some  evidence  of  an  incep- 
tion of  the  original  obligation.  It  would  not,  of  course,  be  for  a 
moment  contended  that  these  notes  would  possess  any  validity  if, 
as  a  matter  of  fact,  the  originals  had  inception  prior  to  their  coming 
into  the  plaintiff's  possession,  and  the  effort  upon  the  part  of  the 
defendant  has  been  to  point  to  something  in  the  record  which  might 
properly  be  regarded  as  evidence  of  this  fact.  In  this  connection  it 
may  be  observed  that  considerable  stress  is  laid  upon  the  allegation 
of  the  complaint  that  the  notes  were  first  "delivered"  to  the  payee, 
and  it  is  claimed  that  this  expression  is  equivalent  to  an  admission 
of  inception;   but,  whatever  foundation  may  exist  for  this  conten- 
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tion,  we  are  disposed  to  rest  our  decision  upon  a  different  grou 
It  appears  from  the  evidence  of  the  plaintiff's  cashier,  as  well  as  f r 
that  of  its  witness  Gushman,  that  these  notes  were  not  discounted 
the  usual  course  of  business,  but  that  an  arrangement  existed 
tween  the  bank  and  Mr&  Cushman  by  which  the  former  was  to  < 
count  all  notes  bearing  her  indorsement,  for  the  benefit  of  1 
maker,  and  that  the  proceeds  of  the  notes  thus  discounted  W( 
to  be  drawn  by  what  are  termed  "discount  checks,"  signed  by  1 
maker.  It  also  appears  that  Mrs.  Gushman's  business  was  that 
lending  money  and  indorsing  paper,  and  that  she  had  furnished  1 
plaintiff  with  collateral  security  to  indemnify  it  for  discount! 
paper  bearing  her  indorsement,  all  of  which  might  fairly  warrant  1 
inference  that  the  bank  was  not  only  cognizant  of  the  precise  nati 
of  her  business,  but  that  it  derived  some  profit  therefrom;  and  si 
inference  might  also  be  somewhat  strengthened  by  the  fact  that  ^ 
Cushman's  indorsement  apparently  possessed  no  inherent  credit 
the  bank,  inasmuch  as  additional  security  was  required.  In 
case  of  Bank  v.  Cameron,  supra,  the  evidence  was  to  the  effect  tl 
the  note  in  suit  was  discounted  by  the  bank  in  good  faith,  and  wi 
out  any  knowledge  of  any  arrangement  in  reference  thereto  betw< 
the  maker  and  the  indorser.  Tliat  very  essential  element  is  abs' 
from  the  case  under  consideration.  Not  only  is  this  so,  but,  as  ] 
been  shown,  the  jury  would  have  been  warranted  in  concluding  tJ 
the  plaintiff  knew,  or  had  the  means  of  knowing,  the  circumstan 
attending  the  giving  of  these  notes,  and  that  with  this  knowle< 
it  assumed  whatever  risk  attended  their  discount,  relying  upon 
collateral  security  which  it  held  for  its  indemnity.  Briefly  epiton 
ing,  therefore,  the  case  which  is  here  presented,  we  are  of  the  oj 
ion  that  it  should  have  been  left  to  the  jury  to  say  whether  or  i 
the  transaction  attending  the  giving  of  these  notes  was  a  mere  co 
for  usury,  of  which  the  plaintiff  either  had  actual  knowledge, 
aniple  means  of  informing  itself,  before  discounting  the  same;  a 
this  being  the  case,  the  judgment  of  the  county  court  should 
affirmed. 
Judgment  affirmed,  with  costs.     All  concur. 


KOENIG  V.  UNITED  LIFB  INS.  ASS'N. 

(Supreme  Court,  Trial  Tenn,  New  York  County.    April  13.  1896.) 

Life  Insurance— Prior  Rejection  op  Insured— Waiver  by  Company. 
In  an  action  on  a  policy  of  life  insurance,  where  the  defense  was  brc 
of  the  warranty  that  the  insured  had  never  been  rejected  by  any  oi 
company,  it  was  shown  that  the  agent  who  took  the  application  and 
fendant's  medical  examiner,  who  was  also  medical  examiner  for  anot 
company,  had  told  defendant's  vice  president  that  the  insured  had  an 
plication  pending  in  such  other  company,  that  he  was  a  good  risk, 
that  they  would  transfer  the  risk  to  defendant;  that,  in  order  to  do  1 
the  medical  examiner  rejected  insured  for  the  other  company,  and 
cepted  him  for  defendant.  Held  that,  the  defendant*s  officers  having  iss 
the  policy  with  fuU  knowledge  of  the  facts,  it  was  estopped  from  seti 
up  the  rejection  as  a  breach  of  the  conditions  of  the  policy. 
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Action  by  Adelbert  Vincent  Koenig  against  the  United  life  In- 
surance Association  to  recover  on  a  policy  of  life  insurance.  Judg- 
ment for  plaintiff.    Motion  for  new  trial  denied. 

Friend  &  House  (Thos.  Darlington  and  L.  J.  Vorhaus,  of  counsel), 
for  plaintiff. 

Harry  Wilber,  for  defendant. 

McADAAf,  J.  The  jury  find  on  all  the  facts  for  the  plaintiff,  and 
the  defendant  moves  for  a  new  trial  on  the  minutes.  The  insured, 
in  his  application,  falsely  stated  that  no  proposal  to  insure  his  life 
had  ever  been  postponed  or  declined,  or  had  ever  been  made  upon 
which  a  policy  had  not  been  received  by  him.  The  question  is 
whether  this  statement,  having  been  incorporated  into  the  policy, 
and  thus  made  a  warranty,  vitiates  the  contract.  That  such  result 
would  ordinarily  follow  there  is  no  doubt.  To  avoid  this,  the  plain- 
tiff called  Harvey  W.  Hatch,  who  testified  that,  at  the  time  the  appli- 
cation was  made  and  the  policy  issued,  he  was  vice  president  of  the 
defendant;  that  the  application  was  brought  to  him  by  one  Michelis, 
an  insurance  solicitor,  who  told  him  that  the  applicant  had  applied 
to  the  National  Mutual  for  insurance;  that  he  had  been  likewise  so 
informed  by  Dr.  Boyle,  the  defendant's  and  the  National  Mutual 
Company's  examining  physician;  that  Dr.  Boyle  also  told  him  he 
had  examined  the  Applicant  for  that  company,  that  he  was  a  good 
risk,  and  they  would  take  it  from  that  company,  and  give  it  to  the 
defendant.  It  is  claimed  that,  in  order  to  transfer  the  risk.  Dr. 
Boyle  had  to  reject  the  applicant  in  the  National  Mutual  Company, 
and  approve  his  application  to  the  defendant,  and  that  is  just  what 
the  doctor  did.  When  urged  to  answer  whether  Dr.  Boyle  had  not 
told  the  witness  about  the  rejection  in  the  National  Mutual  Com- 
pany and  its  purpose,  Mr.  Hatch  first  answered,  "No,''  and  finally 
said  that  he  had  told  all  that  he  remembered.  The  application. to 
and  rejection  by  the  National  Mutual  Company  furnish  the  chief 
ground  upon  which  the  defendant  relies  to  establish  the  breach  com- 
plained of.  The  jury  found  that  the  defendant  knew  of  such  appli- 
cation and  rejection,  and  took  the  risk  notwithstanding  its  knowl- 
edge of  the  facts.  The  conduct  of  Dr.  Boyle  in  rejecting  the  appli- 
cant as  to  the  National  Company  on  April  16,  1892,  and  recommend- 
ing him  to  the  defendant  18  days  afterwards,  is  reconcilable  only 
with  the  theory  that  his  purpose  was  to  take  the  risk,  which  he  con- 
sidered safe,  f5rom  the  company,  and  place  it  with  the  association; 
and  this  fact  was  undoubtedly  made  known  to  Mr.  Hatch,  the  vice 
president  of  the  defendant,  and  through  him  to  the  association. 
This  is  not  a  case  of  knowledge  acquired  by  a  solicitor  or  special 
agent  of  limited  powers,  but  knowledge  brought  home  to  the  cor- 
poration itself,  through  one  of  its  high  ofiicials,  while  in  the  dis- 
charge of  its  corporate  functions.  Ang.  &  A.  Corp.  §  305;  Wade, 
Notice,  §§  672,  675;  Bank  v.  Davis,  2  Hill,  451. 

Notice  of  the  fact  that  the  insured  had  applied  to  the  National 
Company  put  the  defendant  upon  inquiry,  and,  when  Dr.  Boyle  told 
Mr.  Hatch  of  such  former  application,  the  next  inquiry  in  order 
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would  naturally  be  as  to  what  had  become  of  it;  and  the  docti 
who  knew  all  about  it,  doubtless  told  Mr.  Hatch  just  what  had  be 
done.  The  applications  to  both  insurers  were  filled  up  by  Michel 
and  they  were  identical.  It  is  evident  that  the  application  in  qu 
tion  was  to  take  the  place  of  the  one  to  the  National  Company,  tre 
ing  the  latter  as  formal  merely.  The  applicant  apparently  so 
garded  it,  for  it  does  not  appear  that  he  had  any  notice  that  his  i 
plication  had  been  rejected,  or  that  he  was  to  get  any  policy  otl 
than  the  one  he  received.  Dr.  Boyle  filled  up  the  "Answers 
Medical  Examiner"  in  both  applications.  He  handled  both,  kn 
what  each  contained,  and  in  the  application  to  the  National  Cc 
pany  he  certified  that  the  applicant  had  asthma,  and  did  not  adv 
the  issuing  of  a  policy;  while  in  the  application  to  the  defendi 
he  said  nothing  about  asthma,  but  advised  the  taking  of  the  ri 
und  said  it  was  a  good  one  for  the  age.  The  doctor  was  not  select 
by  the  applicant  to  make  the  examination.  He  was  the  regu 
medical  examiner  of  the  defendant,  and  its  agent  Qrattan  v.  Ins 
ance  Co.,  80  N.  Y.  281. 

Can  the  defendant,  under  such  circumstances,  enforce  a  f orfeiti 
of  the  policy?  "The  decided  weight  of  authority  is  now  in  favor 
the  \iew  that  where  an  agent,  having  authority  to  take  or  proci 
applications,  fills  out  the  blanks,  but  does  so  incorrectly  or  incc 
pletely,  the  company,  and  not  the  assured,  must  be  the  suffer 
either  because  in  so  doing  the  agent  is  held  to  be  the  agent  of  t 
company,  and  the  company  is  presumed  to  do  all  that  he  does,  a 
know  all  that  he  does,  or  because  the  company  is  estopped  fr* 
availing  itself  of  the  act  or  neglect  of  its  agent."  Bliss,  Ins.,  at  pfi 
450.  However  this  rule  may  be  questioned  where  the  agency 
limited  and  notice  thereof  brought  home  to  the  assured,  it  e^ni 
be  doubted  where  the  information,  as  in  this  case,  was  imparted 
the  vice  president  of  the  defendant  in  the  transaction  of  the  c 
porate  business. 

Mr.  Richards,  in  his  work  on  Insurance  (section  68),  in  assigni 
reasons  for  waiver  and  estoppel  in  certain  cases,  says: 

"The  policy  is  prepared  in  the  interest  of  insurers.  The  applicant  m 
take  it  or  nothing.  *  *  *  It  would  not  be  consonant  with  fair  dealing 
X>ermit  an  Insurer,  in  return  for  the  premium,  to  deliver  a  pi-eteoded  < 
tract  of  insurance,  while  knowing  all  the  time,  from  the  very  threshold  of 
transaction,  that  a  forfeiture  is  already  incurred  by  reason  of  a  violatioi] 
some  printed  condition,  and  that,  therefore,  the  policy  is  of  no  more  avai 
the  insured  than  a  piece  of  wajste  paper." 

If,  therefore,  at  the  time  of  closing  the  contract,  the  insurers  hi 
knowledge  of  the  existence  of  a  cause  of  forfeiture  which  woi 
invalidate  the  policy  from  the  time  of  its  inception,  they  are  he 
by  accepting  a  premium  or  delivering  the  policy,  or  by  any  otl 
positive  act  amounting  to  an  acknowledgment  of  its  validity, 
waive  the  forfeiture.  Van  Schoick  v.  Insurance  Ck).,  68  N.  Y.  4 
Knowledge  by  or  notice  to  the  company  of  any  inaccuracy  or  n 
statement  in  the  application  upon  which  a  policy  is  issued  after  si 
notice  or  knowledge  binds  the  company,  and  prevents  it  from  avi 
ing  itself  of  the  inaccuracy  in  defense;  some  of  the  cases  regard! 
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the  facts  as  amounting  to  a  waiver,  and  others  as  working  an  estop- 
pel in  pais.  May,  Ins.  §§  143,  263;  Herm.  Estop.  §  549;  Bigelow, 
Estop.  520;  Rowley  v.  Insurance  Co.,  36  N.  Y.  550;  Bennett  v.  In- 
surance Co.,  106  X.  y.  243, 12  N.  E.  609;  O'Brien  v.  Society,  117  N.  Y. 
310,  22  N.  E.  954.  The  utmost  good  faith  is  the  basis  of  insurance 
contracts.  But  the  obligation  does  not  rest  solely  on  the  assured;, 
it  is  i*eciprocal.  Forfeitures  are  not  favored,  and  parties  will  be,  in 
many  instances,  estopped  from  raising  questions  with  that  end  in 
view  when  good  faith  and  fair  dealing  require  application  of  the 
equitable  doctrine.  When  the  policy  is  issued  with  full  knowledge 
on  the  part  of  the  underwriter  of  facts  in  direct  conflict  with  the 
statement  on  the  same  subject  in  the  application,  it  is  reasonable 
to  assume  that  there  was  no  intention  to  insist  upon  the  condition  or 
claim  a  forfeiture  under  it.  McNally  v.  Insurance  Co.,  137  N.  Y.,  at 
page  396,  33  N.  E.  475;  Carpenter  v.  Insurance  Co.,  135  N.  Y.  298,  31 
N.  E.  1015.  Conditions  which  enter  into  the  validity  of  a  contract 
of  insurance  at  its  inception  may  be  waived,  and  are  waived  if  so 
intended,  although  they  remain  in  the  policy  when  delivered.  Berry 
V.  Insurance  Co.,  132  il.  Y.,  at  page  58,  30  N.  E.  254.  Indeed,  ''when 
the  facts  are  all  known  before  any  contract  is  made,  a  condition 
against  a  state  of  things  known  by  all  parties  to  exist  cannot  be 
deemed  within  their  intention  or  purpose."  Forward  v.  Insurance 
Co.,  142  N.  Y.  383,  37  N.  E.  615.  To  sustain  a  defense  under  such 
cii'cumstances  would  be  to  hold  that  tliere  was  a  breach  eo  instanti 
of  the  making  of  the  contract,  known  to  be  so  by  the  company;  and 
to  -allow  it  "to  take  the  premium  without  taking  the  risk  would  be 
to  encourage  a  fraud."  Bidwell  v.  Insurance  Co.,  24  N.  Y.  302,  304. 
8uch  a  result  would  not  be  tolerated.  In  Thebaud  v.  Insurance  Co., 
84  Hun,  at  page  8,  31  N.  Y.  Supp.  1084,  the  court  said: 

"In  each  of  the  case*  of  Van  Scholck  v.  Insurance  Co.,  68  N.  Y.  434,  Wood- 
i-uff  v.  Insurance  Co.,  83  N.  Y.  133,  and  Short  v.  Insurance  Co.,  9Q  N.  Y.  18, 
oral  evidence  was  received  showing  a  situation  in  contravention  of  an  ex- 
pi*e8s  warranty  contained  in  the  policy,  and  that  the  insurer  had  knowledge 
of  such  situation  when  the  policy  was  issued.  Evidence  of  this  character 
was  recei-ved,  not  for  the  purpose  of  contradicting  the  written  agreement,  but 
to  demonstrate  that  the  Insurer  had  knowledge  of  the  facts  at  the  time  the 
policy  was  issued,  which  it  relied  upon  on  the  trial  as  constitutiug  a  ureacn 
of  warranty.  Upon  such  proof  was  predicated  an  estoppel,  the  object  of  the 
rule  being  to  prevent  fraud,  and  to  render  it  impracticable  for  insurers  to  at- 
tempt acquisition  of  premiums  upon  policies  understood  by  them  to  be  in- 
valid when  issued." 

In  other  words,  it  is  competent  to  prove  by  parol  the  actual  trans- 
action in  reply  to  defendant's  claim  of  breach  of  warranty  and  fraud, 
and  this  without  reforming  the  contract  or  asking  for  equitable 
relief.  Grattan  v.  Insurance  Co.,  80  N.  Y.  281.  The  idea  of  taking 
the  application  from  the  National  Company  to  the  defendant  origi- 
nated with  the  defendant's  agents.  The  transfer  was  made  in  its 
interest,  and  the  fact  that  the  assured  assented  should  not,  under 
the  circumstances,  be  made  the  groundwork  of  a  charge  of  fraud  and 
falsehood. 

The  motion  for  a  new  trial  must  therefore  be  denied. 
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DELAWARE.  L.  &  W.  R.  CO.  v.  CITY  OF  BUFFALO  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    April  18.  1896.) 

Railroad  Bridges— Crossing  Streets— Nuisances— Removal. 

The  general  railroad  act  (Laws  1850,  c.  140,  §  28,  subd.  5)  empowers  a 
railroad  to  cross  any  street,  but  requires  the  assent  of  the  city,  and  that 
the  company  shall  restore  the  street  "to  such  a  state  as  not  unnecessarily 
to  have  impaired  its  usefulness."  Held,  that  where  a  railroad,  having  the 
assent  of  a  city,  constructed  a  bridge  across  the  street,  according  to  plans 
agreed  on  by  the  railroad  and  city,  which  greatly  and  unnecessarily  ob- 
structed the  street,  it  constituted  a  nuisance,  which  the  city,  years  after- 
wards, on  notice  to  the  railroad,  might  remove,  under  its  charter  (Laws 
1870,  c.  519,  tit.  9,  §  5),  providing  that  the  city  shall  remove  obstructions 
on  the  streets,  and  abate  all  nuisances.    FoUett  and  Ward,  JJ..  dissenting. 

Appeal  from  special  tenn,  Erie  county. 

Action  by  the  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany against  the  city  of  Buffalo  and  another  for  injunction.  From 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.     Affirmed 

In  1881  the  New  York,  Lackawanna  &  Western  Railroad  Company,  a  raU- 
way  corporation,  and  the  plaintiiTs  lessor,  filed  a  map  and  profile  of  its  pro- 
posed route  through  the  city  of  Buffalo,  in  the  Brie  county  clerk's  office,  which 
map  showed,  among  other  things,  that  such  route  was  designed  to  cross  Main 
street,  one  of  the  thoroughfares  of  that  city.  Thereafter,  and  on  the  10th  of 
October,  1881,  the  city,  by  resolution  of  its  common  council,  duly  granted  per- 
mission to  the  railroad  company  to  construct  its  road  along  the  proposed  route, 
and  directed  the  crossing  of  Main  street  ''to  be  by  bridge,  leaving  a  clear  road* 
way  underneath,  at  least  twelve  (12)  feet  in  height  and  twenty-eight  (28)  feet 
in  the  clear,  and  subject  to  the  approval  of  the  city  engineer.*'  The  railroad 
company,  availing  itself  of  the  permission  thus  granted,  proceeded  at  once 
to  construct  its  crossing,  but  without  first  consulting  with,  or  receiving  the  ap- 
proval of,  the  city  engineer,  and,  in  so  doing,  located  both  abutments  of  the 
bridge  in  the  street,  whereupon  it  was  notified  by  the  city  engineer  that  its 
plan  of  crossing  did  not  meet  his  approval.  Upon  the  14th  of  December,  1881, 
the  common  council,  by  a  resolution  duly  adopted,  dftected  the  company  to 
construct  a  span  of  at  least  6tf  feet  in  width,  in  carrying  its  bridge  over  the 
street.  Thereafter,  and  in  the  month  of  January,  1882,  a  conference  was  held 
between  the  officers  of  the  railroad  company,  the  city  engineer,  and  the  defend- 
ant's street  committee,  which  resulted  in  a  modification  of  the  terms  and  con- 
ditions theretofore  sought  to  be  imposed  by  the  common  council,  and  in  con- 
sequence of  which  the  company  proceeded  with  and  completed  the  construction 
of  its  bridge  over  and  across  Main  street  in  such  manner  that  a  clear  road- 
way was  left  underneath  the  structure,  12  feet  in  height  and  42%  feet  in  the 
clear;  locating  its  abutments,  one  on  the  efisterly  line  of  Main  street,  with  a 
pier  about  20  feet  westerly  therefrom,  in  the  street,  and  the  other  about 
34  feet  easterly  of  the  westerly  line  of  the  street,  and  entirely  within  the  limits 
of  the  street  Main  street,  at  this  point,  is  99  feet  in  width,  upwards  of  40  feet 
thereof  being  occupied  by  the  company's  structure;  and  upon  the  westerly 
side  thereof  the  sidewalk  is  completely  covered  by  an  embankment,  so  that 
it  is  necessary  for  all  foot  passengers  upon  that  side  of  the  street  to  walk  in 
the  highway  a  distance  of  82  feet,  in  order  to  pass  this  obstruction,  and  the 
space  remaining  is  insufficient  to  meet  the  requirements  of  the  public  who 
have  occasion  to  use  the  highway.  It  appears  that  this  street  is  constantly 
used  by  large  numbers  of  people  on  foot,  and  by  divers  kinds  of  vehicles,  and 
also  by  surface  street  cars,  and  that  about  100  feet  south  of  the  bridge  th^ 
street  is  crossed  by  the  tracks  of  the  New  York,  Lake  Erie  &  Western  Railroad 
Company  at  grade,  the  view  of  which  crossing  is  very  materially  obstructed, 
to  travelers  approaching  from  the  north,  by  the  pier,  abutments,  and  embank- 
ments of  the  bridge  in  question.  It  was  entirely  feasible  to  carry  the  railroad 
tracks  over  the  street  by  means  of  a  bridge  with  a  single  span,  and  in  such 
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manner  as  not  to  obstruct  or  interfere  In  any  appreciable  degree  with  the  street 
itself.  The  common  council  did  not  formally  approve  of  the  action  of  the  city 
-engineer  and  street  committee  in  assenting  to  a  moditication  of  the  require- 
ments embodied  in  the  resolution  of  December  14th;  and  upon  May  26,  1890, 
that  body  adopted  a  further  resolution  directing  its  street  commissioner  (the 
defendant  Quinn)  to  notify  the  plaintiff  to  remove  the  obstructions  above  speci- 
fied witWn  90  days,  and,  if  they  were  not  removed  within  that  time,  to  remove 
them  at  the  plaintiff's  expense.  This  resolution  was  approved  by  the  mayor, 
whereupon  this  action  was  brought  to  restrain  the  defendants  from  carrying 
the  same  into  effect. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT, ADAMS,  GREEN, 
xind  WARD,  JJ. 

John  G.  Milburn,  for  appellant. 
Charles  L,  Feldraan,  for  respondents. 

ADAMS,  J.  This  case  comes  into  this  court  with  the  advantage 
of  a  preAicus  adjudication  which  commands  our  approval,  and 
which  must  be  regarded  as  conclusive,  so  far  as  one  of  the  essential 
features  of  the  case  is  concerned.  Upon  the  former  trial  the  com- 
plaint was  dismissed  upon  the  theory  (1)  that  the  common  council 
of  the  city  of  Buffalo  had  no  authority,  under  its  charter,  to  grant 
permission  to  the  plaintiff,  or  its  lessor,  to  erect  or  maintain  the 
abutment  and  pier,  or  any  other  permanent  structure,  in  Main  street, 
upon  which  it  might  construct  a  bridge;  and  (2)  that  such  permis- 
sion as  was  granted  to  the  plaintiff's  lessor  by  the  resolution  of 
October  10,  1881,  was  rescinded  by  the  resolutions  of  December  14, 
1881,  and  January  16, 1882.  This  decision  was  reversed  by  the  gen- 
eral term,  in  the  Fifth  department,  for  the  reason  that  it  apparently 
rested  upon  the  assumption  that  the  right  of  the  railroad  company 
to  cross  the  streets  of  the  city  was  one  that  was  conferred  by  the 
municipality  itself,  whereas  in  fact  It  was  one  derived  from  the 
legislature,  which  exercises  supreme  power  over  the  streets  of  cit- 
ies, as  well  as  over  the  highways  of  the  state  at  large,  although, 
where  it  is  designed  to  cross  the  streets  of  a  city,  the  assent  of  the 
municipality  must  first  be  obtained,  as  a  prerequisite  to  the  exer- 
cise of  that  right.  And  in  this  connection  it  was  further  held  that 
where,  as  in  the  present  case,  such  assent  had  been  given,  the  right 
of  the  corporation  became,  as  to  the  city,  absolute  and  irrevocable. 
r>5  Hun,  464,  20  N.  Y.  Supp.  448.  We  start  out,  therefore,  in  the 
consideration  of  this  case,  with  the  following  propositions  clearly 
established:  (1)  That  the  plaintiff,  or  its  lessor,  obtained  its  right 
to  carry  its  tracks  across  the  street  in  question  from  the  power  con- 
ferred by  the  general  railroad  act;  (2)  that  this  right,  thus  ob- 
tained, was  nevertheless  subject  to  the  approval  of  the  mtmicipal- 
ity ;  (3)  that  such  approval  was  given,  and  has  never  been  revoked, 
because  it  was  irrevocable.  With  the  law  of  the  case  thus  deflfeed, 
there  still  remained  for  determination  by  the  trial  court  the  ques- 
tion of  whether  or  not  the  railroad  company  had  complied  with  the 
provisions  of  the  act  from  which  it  derived  its  authority  to  construct 
its  road,  which  requires  that,  in  carrying  its  tracks  across  a  public 
highw^ay,  it  shall  restore  the  same  "to  such  a  state  as  not  unneces- 
sarily to  have  impaired  its  usefulness"  (Laws  1850,  c.  140,  §  28,  subd. 
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5);  and  this  issue,  it  dow  appears,  was  decided  in  the  negative  by 
court  upon  the  second  trial,  which,  with  abundant  evidence  to  \ 
tain  the  conclusion,  found  that  the  pier,  the  westerly  abutment,  : 
the  earthen  embankment,  which  constitute  the  foundation  of 
bridge,  and  which,  confessedly,  are  within  the  boundary  lines 
Main  street,  materially  delay  and  inconvenience  the  public,  and 
an  obstruction  to  travel  in  the  street;  that  they  interfere  with 
view  of  trains  on  the  tracks  of  the  New  York,  Lake  Erie  &  West 
Railway,  just  south  of  the  structure;  that  the  usefulness  of  M 
street  as  a  public  thoroughfare  is  impaired  thereby;  that  such 
pairment  and  obstruction  were  not  necessary  in  the  constructioi 
the  overhead  crossing;  and  that  it  is  entirely  feasible  to  carry 
plaintiff's  tracks  over  the  highway  by  means  of  a  single  span.     I 
hardly  necessary  to  add  that  this  condition  of  affairs  constitutes 
obstruction  to  a  public  street  in  a  populous  city,  which  must, 
necessity,  prove  very  serious  in  its  proportions,  and  a  constant 
noyance  to  a  considerable  number  of  people.     It  is  therefore 
which  seems  to  demand  some  action  upon  the  jmrt  of  the  1< 
authorities,  and  it  only  remains  to  determine  whether  the  rem 
resoi'ted  to  in  this  case  was  an  efficient  and  proper  means  of  aco 
plishing  the  object  sought. 

The  primary  use  of  a  highway,  whether  in  the  country  or  c 
is  to  permit  the  passing  and  repassing  of  the  public  thereon,  j 
the  public  are  entitled  to  an  unobstructed  and  uninterrupted 
thereof  for  its  entire  width.  Cohen  v.  Mayor,  etc.,  of  New  Yi 
113  N.  Y.  532,  21  N.  E.  700.  But  such  use  is  subject,  of  course 
legislative  abridgment  and  restriction;  and  therefore  it  is  that  r 
road  companies  are  permitted  to  lay  their  tracks  over  and  upon 
highways  of  the  state,  with  the  condition  imposed,  nevertheless,  t 
in  availing  themselves  of  this  privilege  they  shall  cause  no  uni 
essary  impairment  of  such  highways,  and  shall  not  unnecessai 
interfere  with  the  use  for  which  they  are  primarily  designed.  Lg 
1850,  c.  140,  §  28;  Laws  181)0,  c.  565,  §  11.  It  follows,  theref( 
that,,  when  the  plaintiff's  lessor  obtained  the  assent  of  the  defe 
ant's  common  council  to  carry  its  tracks  across  Main  street 
means  of  an  overhead  bridge,  it  had  acquired  all  that  was  necess 
to  the  exercise  of  its  right  to  make  such  a  crossing  in  the  man 
provided  by  the  legislature.  But,  as  we  have  seen,  the  statute  < 
ferred  upon  it  no  power  to  cause  an  unnecessary  obstruction  to 
public  use  of  the  street,  nor  could  such  power  be  derived  from  j 
resolution  of  the  common  council,  however  comprehensive  mi 
have  been  its  terms;  and  no  lapse  of  time,  however  great,  could 
stroy  the  right  of  the  city  officials  to  remove  or  abate  an  obstruct 
thus  created,  because  it  obviously  constituted  a  public  nuisai 
St.  Vincent  Female  Orphan  Asylum  v.  City  of  Troy,  76  N.  Y.  1 
People  V.  Maher,  141  N.  Y.  330,  36  N.  E.  396;  Cohen  v.  Mayor,  f 
of  New  York,  supra;  Town  of  Windsor  v.  Delaware  &  H.  Canal  i 
92  Hun,  127,  36  N.  Y.  Supp.  863;  Wakeman  v.  Wilbur,  147  N. 
657,  42  N.  E.  341. 

Having  reached  this  conclusion  with  respect  to  the  situation 
is  manifest  that  the  municipality  might  ava^l  itself  of  any  rem 
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which  the  law  affords,  to  accomplish  the  removal  of  the  illegal  ob- 
struction. There  were  several  at  its  command,  which  will  readily 
suggest  themselves,  one  of  which,  and  the  one  actually  employed,  is 
furnished  by  section  395  of  the  city  charter,  which  directs  that: 

"The  city  shall  remove  all  encroachments,  projections  over  and  obstructions 
upon  the  public  grounds,  alleys,  streets  and  thoroughfares,  and  abate  aU 
nuisances;  and  cause  the  expense  to  be  assessed  upon  the  lands  upon  or  in 
front  of  which  such  encroachment,  projection,  obstruction  or  nuisance  wafl» 
or  upon  the  parcels  of  land  benefitted  by  such  removal." 

The  present  charter  was  enacted  subsequent  to  the  adoption  of 
the  resolution  of  the  common  council  which  initiated  the  proceeding 
complained  of,  but  this  section  was  simply  a  substitute  for  a  similar 
one  contained  in  the  former  charter,  whch  was  in  effect  at  that  time. 
Laws  1870,  c.  519,  tit.  9,  §  5.  The  employment  of  this  summary 
method  of  abating  a  public  nuisance  was  attended  with  considera- 
ble hazard,  it  is  true;  for  the  mere  declaration  by  some  local  au- 
thority that  a  nuisance  exists  is  not  conclusive  upon  the  party  con- 
cerned, who  may,  as  the  plaintiff  is  now  doing,  contest  that  fact  in 
the  courts.  Cooley,  Const  Lim.  (5th  Ed.)  p.  742.  And  it  is  a  method 
which  should  be  resorted  to  with  great  caution  and  hesitation. 
Woods,  Nuis.  §  740.  But,  nevertheless,  where  it  is  apparent,  that 
an  obstruction  to  a  highway  actually  exists,  and  that  it  is  of  such  a 
character  as  to  constitute  a  public  nuisance,  the  power  to  thus  abate 
it  may  be  constitutionally  conferred  upon  a  municipal  corporation, 
and  when  thus  conferred,  may  be  legally  resorted  to.  People  v. 
Board  of  Health  of  City  of  Yonkers,  140  N,  Y.  1,  35  N.  E.  320.  We 
conclude,  therefore,  that,  inasmuch  as  the  facts  in  this  case  show 
the  existence  of  such  an  obstruction,  it  cannot  be  said  that  the 
means  adopted  by  the  defendant  for  its  removal  were  unjustifiable, 
especially  in  view  of  the  reasonable  time  which  was  afforded  the 
plaintiff  to  avoid  any  interference  upon  the  part  of  the  defendants^ 
by  itself  taking  the  necessary  steps  to  remove  the  obstruction  com« 
plained  of,  and  consequently  w*e  are  of  the  opinion  that  the  judg> 
ment  appealed  from  should  be  affirmed. 

Judgment  affirmed,  with  costs.  All  concur,  except  FOLLETT 
and  WARD,  JJ.,  dissenting. 

FOLLETT,  J.  (dissenting).  I  am  unable  to  concur  in  holding 
that  a  bridge  which  has  existed  for  eight  years  over  a  street,  con- 
structed pursuant  to  a  mutual  agreement  between  the  railroad  and 
the  city,  is  a  '^public  nuisance,"  or  an  "encroachment,"  which  may 
be  summarily  torn  down.  The  city  should  have  sought  redress  for 
its  alleged  wrongs  by  an  action  in  which  the  duties  and  liabilities 
of  each  party  could  have  been  determined  and  declared.  If  this 
bridge  is  summarily  torn  down,  what  kind  of  one  may  be  built  in 
its  place,  how  high,  with  what  span,  at  whose  expense,  or  is  the 
railroad  to  be  cut  in  two  at  this  point?  The  defendants  might 
have  set  up  in  their  answer  in  this  action  any  change  in  the  situa- 
tion which  rendered  a  different  structure  necessary,  prayed  for  af- 
firmative relief,  and  had  the  duties  and  liabilities  of  the  parties  ad- 
judicated;  but  they  chose  to  rest  their  caisie  on  an  alleged  legalj 
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right  to  tear  down  the  bridge  as  a  nuisance,  which,  it  seems  to 
they  failed  to  establish.  I  think  the  judgment  should  be  rever 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

WARD,  J.,  concurs. 


<2o  Civ.  Proc.  R.  'MO;  l(i  Misc.  Rep.  4(M).) 

BLAKE  V.  CLAUSEN. 

(Supreme  Court,  Trial  Term,  New  York  Couuty.    March,  1890.) 

CORPORATrONS— LlABILTTY  OP  TRUSTEES— FaILUKB  TO  FiLE  ANNUAL    RePO 

Statute  op  Limitations. 

Under  Laws  1875,  c.  510  (providing  that,  when  a  manufacturing  cot] 
tlon  fails  to  file  an  annual  statement  of  Its  condition,  the  trustees  of 
corporation  shali  be  liable  for  debts  then  existing  or  that  shall  be  contra 
before  such  report  is  made),  and  CJode,  f§  383,  415  (providing  that  ad 
against  trustees  on  such  claims  shall  be  begun  within  fhree  years  f n>ix 
time  the  right  of  relief  by  action  accrues),  the  limitation  begins  to  run  ] 
the  time  the  debt  first  became  due  and  enforceable  by  action,  and  the 
eration  of  the  statute  cannot  be  suspended  by  renewals  or  extent 
granted  without  consultation  with  or  the  kAowledge  of  the  trustee  so 
to  be  charged. 

This  was  an  action  brought  by  Israel  O.  Blake  against  Ge< 
A.  Clausen  to  enforce  the  statutory  liability  of  a  trustee  for  fail 
to  make  an  annual  report  of  the  condition  of  the  manufacturing 
poration.     Judgment  for  defendant. 

Carpenter  &  Hassett,  for  plaintiff. 
Ouggenheimer  &  Untermyer,  for  defendant. 

McADAM,  J.  The  action  is  to  charge  the  defendant,  as  truj 
of  the  Brewers'  Ice  Company,  a  corporation  formed  under  the  ms 
facturing  act  of  1848,  with  |5,849.21,  a  balance  due  on  a  debl 
96,000  contracted  December  22,  1880,  for  money  loaned  to  the  c 
pany  by  plaintiff.  The  liability  sought  to  be  enforced  is  that  sp 
fled  in  section  12  of  the  act  (3  Edm.  St.  at  Large,  735,  superse 
by  Laws  1875,  c.  510;  Manufacturing  Co.  v.  Beeeher,  97  N.  Y.  6 
for  failure  to  make  and  publish  annual  reports  of  the  conditioi 
the  corporation  for  the  years  1887,  1888,  and  1889.  The  stat 
provides  that,  upon  the  failure  to  make  the  report  mentioned, 
the  trustees  of  the  company  shall  be  jointly  and  severally  liable 
all  debts  of  the  company  then  existing,  and  for  all  that  shall 
contracted  before  such  report  shall  be  made."  The  defense  is 
statute  of  limitations,  which  applies  to  and  bars  such  claims 
three  years  (Code,  §  383,  subd.  3)  from  the  time  of  the  accruing 
the  right  to  relief  by  action  (Id.  §  415). 

Where  a  trustee  of  a  manufacturing  corporation  has  become 
ble  for  a  debt  of  the  corporation  because  of  failure  to  make  and 
annual  statements  as  required  by  the  provision  cited,  the  statut 
limitations  then  begins  to  run  as  to  that  debt,  and  the  right  of 
tion  is  barred  in  three  years  thereafter;  and,  although  the  defs 
is  continued  during  successive  years,  the  continuance  of  the  defj 
does  not  revive  the  liability  or  create  a  new  one.     Losee  v.  Bull 
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79  N.  Y.  404.  The  statute  does  not  provide  for  cumulative  penal- 
ties or  recurring  defaults,  one  being  deemed  sufficient  for  the  pro- 
tection of  creditors.  When  the  debt  was  contracted,  December  22, 
188G,  the  corporation  gave  its  note,  payable  in  six  months  there- 
after; and,  as  it  was  given  at  the  time  the  obligation  was  created, 
the  remedies  upon  the  debt  were  for  all  purposes  suspended  until 
June  25,  1887,  when  the  note  matured.  As  the  first  default  oc- 
curred January  20,  1887,  and  the  debt  became  enforceable  on  June 
26,  1887,  both  events  then  concurring,  the  three-years  limitation 
commenced  at  the  latter  date;  and  on  June  27,  1890,  the  right  of 
action  against  the  defendant  was  by  force  of  the  statute  forever 
barred.  Losee  v.  Bullard,  supra;  Duckworth  v.  Roach,  81  N.  Y.  49. 
In  Losee  v.  Bullard,  as  in  Knox  v.  Baldwin,  80  N.  Y.  610,  the  plain- 
tiff's claim  was  past  due  at  the  tune  of  the  trustees'  default,  and  the 
statute  commenced  to  run  at  that  time.  Here  the  company's  lia- 
bility, though  existing  at  the  time  of  the  default,  was  not  enforce- 
able until  about  five  months  afterwards, — ^a  circumstance  which  dis- 
tinguishes those  cases  from  this. 

The  present  suit  was  not  commenced  until  September  19,  1891; 
so  that,  unless  the  operation  of  the  statute  was  suspended  by  the 
extensions  of  time,  hereafter  referred  to,  granted  to  the  corporation, 
the  plaintiff  must  fail  in  his  action.  The  note  which  fell  due  June 
25,  1887,  waa  renewed  by  a  second,  payable  October  28,  1887.  An 
oral  extension  was  then  agreed  upon  until  the  spring  of  1888,  when 
a  third  note  was  given  in  renewal,  which  matured  April  2,  1889; 
and  this  was  renewed  by  a  fourth  note,  which  became  due  April  5, 
1890.  These  renewals  were  all  arranged  between  the  plaintiff  and 
the  president  of  the  corporation,  without  consulting  the  defendant. 
That  they  suspended  the  operation  of  the  six-year  statute  of  limita- 
tions, on  the  contract,  as  against  the  corporation,  because  founded 
on  its  own  acts,  is  without  doubt;  but  it  does  not  by  any  means 
follow  that  the  running  of  the  three-year  penal  statute  was  thereby 
also  suspended  as  against  the  trustee  without  his  assent.  The 
plaintiff  claims  that  the  one  result  accompanies  the  other,  and  that 
Jones  V.  Barlow,  62  N.  Y.  202,  sustains  his  contention.  The  facts 
of  that  case  require  careful  conaderation  in  order  to  intelligently 
understand  it. 

That  action  was  brought  against  the  defendants  as  trustees  of 
the  American  Steel  Lock  Company,  organized  under  the  manufactur- 
ing act,  to  enforce  the  liability  imposed  by  reason  of  the  failure  to 
file  an  annual  report  in  January,  1871.  The  plaintiff,  during  the 
year  1871,  sold  and  delivered  to  the  corporation  goods,  for  which,  on 
December  26,  1871,  it  was  indebted  to  him  in  the  sum  of  |6,292.78, 
and  the  company  gave  its  notes,  maturing  June  6,  1872,  for  that 
amount.  On  that  day  10  new  notes  were  given,  the  firat  maturing 
one  month  from  date,  and  the  others  at  successive  intervals  of  one 
month  thereafter.  The  action  was  commenced  February  7,  1873, 
and  at  that  time  three  of  the  notes  were  not  due.  At  the  close  of 
the  case  the  defendant's  counsel  moved  to  dismiss  the  complaint. 
The  defendant  then  requested  the  court   to    charge  that,  if  the 
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amount  of  the  three  notes  was  not  dne  at  the  commencement  of  the 
action,  the  plaintiff  could  not  recover.  The  court  refused  so  to 
charge,  and  directed  a  verdict  for  the  full  amount  of  the  indebtedr 
ness.  It  was  held  that  the  plaintiff  was  only  entitled  to  recover 
the  amount  actually  due  from  the  corporation  at  the  time  of  suit 
brought,  and  that  it  was  error  to  permit  a  recovery  for  the  three 
notes  which  had  at  that  time  not  matured.  The  original  debt  was 
contracted  in  December,  1871,  and  the  action  was  commenced  in 
February,  1873,  14  months  afterwards;  so  that  the  statute  of  lim- 
itations was  in  no  manner  involved. 

Applying  the  decision  of  the  court  to  the  facts  involved,  it  is  at 
once  apparent  that  nothing  pertinent  to  the  question  at  issue  h&re 
was  there  decided.  The  extensions  given  to  the  corporation,  <rf 
course,  suspended  the  right  of  action  against  the  trustees  until  the 
creditor  was  in  a  position  to  prosecute  the  corporation;  Upon  a 
new  default  by  it,  the  obligation  against  the  trustees  was  revived, 
because  the  debt  had  not  been  paid  by  the  broken  promise.  In  this 
case,  the  creditor  kept  on  extending  time  to  the  corporation  until 
the  statute  had  discharged  all  penal  consequences  of  the  default 
complained  of;  and  he  now  claims  that  the  legal  effect  of  his  vol- 
untary acts  suspended  the  running  of  the  statute  against  the  trus- 
tee, without  any  act  whatever  upon  the  part  of  the  latter.  Even  in 
the  case  of  joint  debtors,  or  of  principal  and  surety,  the  statute  of 
limitations  cannot  be  extended  by  the  act  of  one  so  as  to  charge 
the  other.  Wmchell  v.  Hicks,  18  N.  Y.  558,  560;  Harper  v.  Fairley, 
53  N.  Y.,  at  page  445;  Church  v.  Howard,  17  Hun,  at  page  10;  Mc- 
Mullen  V.  Rafferty,  89  N.  Y.  456;  In  re  Petrie,  82  Hun,  62,  31  N.  Y. 
8upp.  65.  In  other  words,  no  one  can  revive  or  suspend  the  running  of 
the  statute  but  the  person  sought  to  be  charged,  or  his  agent  au- 
thorized for  that  purpose.  Smith  v.  Ryan,  66  N.  Y.,  at  page  356; 
Bender  v.  Blessing,  82  Hun,  320,  31  N.  Y.  Supp.  481;  McMullen  v. 
Rafferty,  supra. 

The  statute  of  limitations  is  not  dependent  on  the  will  of  the 
creditor.  The  fact  that  he  precluded  himself  from  maintaining  an 
action,  either  against  the  company  or  the  defendant,  as  trustee, 
until  the  expiration  of  the  several  extended  credits,  furnishes  no 
logical  reason  for  extending  a  penal  liability  created  by  the  state 
beyond  the  period  prescribed  by  its  law-making  power.  To  hold 
otherwise  would  permit  newly -elected  trustees,  by  their  act  and  that 
of  creditors,  to  extend  for  any  length  of  time  liabilities  against 
predecessors  in  office,  without  reference  to  safeguards  enacted  for 
their  protection.  True,  an  extension  of  time  for  the  pa\^ment  of  a 
corporate  debt  will  not  discharge  a  trustee.  Jones  v.  Barlow,  su- 
pra. The  mere  extension  will  not  in  itself  work  a  discharge,  but 
the  statute  will  effect  that  result  if  it  becomes  operative. 

A  somewhat  similar  question  arose  in  an  action  against  a  stock- 
holder (not  a  trustee),  wherein  it  was  held  that: 

"The  year  within  which  an  action  must  be  bejrun  for  the  recovery  of  a  debt 
owing  by  a  manufacturing  corporation,  so  as  to  Lay  a  foundation  for  a  recovery 
against  the  stoclc holders,  begins  to  run  on  the  day  the  debt  first  became  due; 
and  if  the  time  of  its  payment  is  extended  by  a  promissory  note,  which  is  sued 
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within  a  year  from  the  date  of  Its  maturity,  but  more  than  a  year  after  the  date 
when  the  debt  for  which  it  was  given  first  became  due,  and  Judgment  is  recov- 
ered, and  an  execution  returned  unsatisfied,  it  is  not  a  compliance  with  the 
statute,  and  stockholders  cannot  be  charged  with  the  payment  of  the  debt" 
Hardman  v.  Sage,  124  N.  Y.,  at  page  35,  20  N.  E.  354. 

There  the  court  also  held  that: 

'The  object  of  the  statute  was  for  the  protection  of  creditors  for  a  definite 
term,  and  they  cannot  extend  it  beyond  the  statutory  limit  and  retain  their 
light  to  recover  from  the  shareholders." 

The  statute  limiting  the  remedy  against  trustees  has  the  same 
object  in  view,  and  by  analogy  requires  the  same  interpretation. 
As  against  the  defendant,  the  statute  began  to  run  when  the  plain- 
tiff had  it  in  his  power  to  make  his  cause  of  action  complete.  13 
Am.  &  Eng.  Enc.  Law,  726.  Nothing  but  statutory  exceptions  can 
internipt  its  running  when  once  started  (Id.  733;  Rector,  etc.,  v. 
Vanderbilt,  98  N.  Y.  170);  and  one  disability  cannot  be  tacked  to 
another  to  prolong  the  limitation.  Otherw^ise,  its  purpose  as  a 
statute  of  repose  might  be  subverted  (13  Am.  &  Eng.  Enc-  Law,  733, 
734). 

For  these  reasons,  and  without  considering  the  other  questions 
presented  by  the  record,  there  must  be  judgment  for  the  defendant 


HAYWOOD  V.  TOWXSEND  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department.    April  14,  1896.) 

1.    EVIDBNCE'LOBT  DoCUMESTS—VEmFlED   COPIES. 

.Where  a  bond  given  by  an  executor  to  secure  the  faithful  performance 
of  his  duty  as  trustee  under  the  will  has  been  destroyed,— It  appearing  that 
It  was  never  tiled  with  the  surrogate,— a  verified  copy  of  the  bond,  shown 
to  have  been  made  the  day  after  the  execution  of  the  original,  is  admissible 
in  evidence  to  prove  its  terms. 

S.  Same — ExEctrxioN  of  Bond— Infancy  of  Makbb. 

In  an  action  against  sureties  on  a  bond,  where  one  of  the  defendants 
pleaded  that  he  was  under  age  when  he  executed  the  bond,  on  March  15, 
18(>5,  but  testified  that  be  was  50  years  old  March  4,  1894,  and  there  was 
other  testimony  tending  to  show  that  he  became  of  age  March  4,  1865,  the 
evidence  justified  a  finding  tliat  he  was  of  age  when  he  signed  the  bond. 

&  KxEcuTOBS— Liability  of  Surety  on  Bond— Sufficiency  of  Delivery. 
In  an  action  against  sureties  on  the  bond  of  an  executor,  given  to  secure 
the  faithful  performance  of  his  duty  as  trustee,  it  was  shown  that  the 
sureties,  having  executed  the  bond,  delivered  it  to  their  principal;  that  he 
made  a  copy  thereof,  which  wa«  verified  by  afiidavlt,  delivered  such  copy  to 
plaiutifE,  and  thereupon  received  the  trust  property;  that  the  executor  re- 
tained the  original  in  his  possession,  instead  of  filing  it;  that  after  several 
years  it  was  destK>yed  by  one  of  the  sureties.  Held  that,  so  far  as  the  sure- 
ties were  concerned,  the  execution  and  delivery  of  the  bond  to  the  principal 
were  sufficient  to  fix  their  liability  thereunder. 

4.  Same— Failure  to  File  with  Surrogate. 

The  failure  of  an  executor  to  file  the  bond  with  the  surrogate  does  not 
affect  the  liability  of  the  surety;  the  filing  being  for  the  benefit  of  the  bene- 
ficiaries, and  not  for  the  principal  or  sureties. 

5.  Same— Judgment  against  Executors. 

Where  judgment  is  rendered  against  an  executor  for  the  amount  due  from 
him  as  trustee  of  testator's  estate,  such  Judgment  is,  in  the  absence  of 
fraud  or  collusion,  binding  upon  the  sureties  on  his  bond. 
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Appeal  from  surrogate's  court,  Otsego  county. 

This  was  an  action  brouglit  by  William  Haywood,  as  administra- 
tor of  the  estate  of  Cynthia  J.  Miller,  against  John  J.  Townsend 
and  Enoch  L.  Townsend,  as  sureties  on  the  bond  of  Robert  M.  Town- 
send,  executor  and  trustee  under  the  will  of  one  Cynthia  Lane. 
There  was  a  judgment  for  plaintiff,  and  defendants  appealed.  Af- 
firmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER 
WIN,  and  PUTNAM,  JJ. 

W.  J.  Palmer,  for  appellants. 
F.  L.  Michael,  for  respondent 

HERRICK,  J.  In  the  year  1863  one  Cynthia  Lane  made  her  last 
will  and  testament,  whereby,  among  other  things,  she  gave  and 
bequeathed  to  Cynthia  J.  Haywood  the  sum  of  |500,  and  to  Alice 
Haywood  the  sum  of  ?300,  to  be  paid  to  them  by  her  executor  on 
their  anaving  at  full  age,  but  until  that  time  to  be  kept  at  interest 
for  their  benefit,  and  further  directed  that  said  executor  should  "ex- 
ecute good  and  sufficient  surety,  for  the  benefit  of  said  children, 
before  he  shall  enter  upon  the  discharge  of  his  trust,  conditioned 
for  the  safe  investment  of  said  money,  and  the  payment  thereof  to 
said  children,  with  interest,  on  their  arriving  at  full  age."  Robert 
M.  Townsend  was  designated  by  her  as  the  executor  of  said  last 
will  and  testament.  Said  Cynthia  Lane  died  on  or  about  the  25th 
day  of  June,  1864,  and  letters  testamentary  were  issued  to  Robert 
M.  Townsend  on  the  12th  day  of  December,  1864.  On  the  15th  day 
of  March,  1865,  Robert  M.  Townsend,  principal,  and  the  defendants, 
John  J.  Townsend  and  Enoch  L.  Townsend,  as  sureties,  executed  a 
bond,  under  their  hands  and  seals,  conditioned  that  the  said  Rob- 
ert M.  Townsend  should  well  and  truly  discharge  the  duties  of  his 
trust,  and  keep  the  said  legacies  invested  for,  and  pay  the  same  to, 
Cynthia  J.  and  Alice  Haywood,  their  attorneys,  administrators,  ex- 
ecutors, or  assigns,  with  interest,  on  their  becoming  of  age,  accord- 
ing to  the  requirements  of  the  said  last  will  and  testament.  This 
bond  appears  to  have  remained  with  Robert  M.  Townsend,  or,  if  it 
was  ever  filed  in  the  surrogate's  office,  was  subsequently  taken  there- 
from; for  some  two  or  three  years  afterwards  it  was  in  the  posses- 
sion of  Robert  M.  Townsend,  and  was  taken  from  him  by  the  de- 
fendant John  J.  Townsend,  and  burned.  After  the  execution  of  the 
bond,  and  on  the  16th  day  of  March,  1865,  the  said  Robert  M.  Town- 
send  delivered  a  copy  of  it  to  the  plaintiff,  attached  to  which  was  an 
affidavit  stating  that  the  same  was  a  copy  of  the  original  bond  filed 
in  the  office  of  the  surrogate  of  Otsego  county,  and  received  from 
the  plaintiflf  the  sum  of  f  800  upon  said  trust.  The  said  Robert  M. 
Townsend  has  not  paid  over  the  full  amount  of  said  legacies,  as  re- 
quired under  the  will,  and  as  provided  by  his  bond.  The  legatee 
Cynthia  J.  Miller  died  intestate  in  the  year  1878,  and  the  plaintiff 
was  appointed  administrator  of  her  estate.  In  1894  an  accounting 
by  the  said  Robert  M.  Townsend,  as  trustee,  was  had,  upon  the  peti- 
tion of  the  plaintiff,  as  administrator  of  the  estate  of  Cynthia  J. 
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Miller,  before  the  surrogate  of  Otsego  county,  on  the  3d  day  of  April, 
1894;  and  a  decree  was  made  by  the  surrogate  whereby  it  was  ad- 
judged that  the  said  trustee,  Robert  M.  Townsend,  was  indebted  to 
the  plaintiff,  as  administrator,  on  account  of  the  said  legacy  and  in- 
terest belonging  to  the  estate  of  Cynthia  J.  Miller,  in  the  sum  of 
f  2,324.80.  An  execution  therefor  has  been  issued,  and  retmrned  un- 
satisfied to  the  amount  of  |1,755.09. 

Upon  the  trial,  various  questions  were  raised, — one,  as  to  the  re- 
ception of  the  copy  of  the  bond  in  evidence.  The  fact  that  it  was  a 
copy  was  testified  to  by  Robert  M.  Townsend.  At  one  point  in  his 
testimony,  he  spoke  of  it  as  a  copy  of  a  copy;  but,  taking  his  whole 
testimony  together,  I  think  it  is  fairly  to  be  assumed  that  the  paper 
received  in  evidence  was  not  a  copy  of  a  copy,  but  a  copy  of  the  origi- 
nal bond,  and  it  was  not  received  in  evidence  until  it  was  shown 
by  the  defendant  John  J:  Townsend  that  he  himself  had  destroyed 
the  original  bond  by  burning  it. 

The  defendant  Enoch  L.  Townsend,  for  a  defense,  asserted  that 
at  the  time  he  executed  the  bond  in  question  he  was  under  21  years 
of  age.  The  bond  was  executed  March  15,  1865.  Enoch  cannot 
tell  what  year  he  was  born  in.  Upon  his  cross-examination,  on  the 
18th  of  February,  1895,  he  testified: 

"I  was  fifty  years  old  last  March.  I  didn't  say  what  year  I  was  born  in.  It 
would  be  1845,— the  4th  day  of  March.  I  became  twenty-one  years  of  age  the 
4th  day  of  March.  1865.  It  would  be  1844  I  was  born  in.  Well,  I  was  there, 
but  I  can't  swear  Just  the  year.    It  might  have  been  in  1843." 

His  brother  John  J.  Townsend  testified  that  Enoch  became  of  age 
March  4, 1865.  Upon  this  testimony  the  trial  judge  was  warranted 
in  finding  that  the  defendant  Enoch  was  over  21  years  of  age  at  the 
time  of  the  execution  of  the  bond. 

The  most  serious  objection  made  is  that  the  bond  was  never  de- 
livered. We  are  not  cited  to  any  authority  as  to  what  is  necessary 
to  a  delivery,  in  a  case  such  as  this.  Delivery  is  always  a  question 
of  intention,  w^hich  must  be  that  the  instrument  shall  be  operative. 
Am.  &  Eng.  Enc.  Law,  458.  The  same  strict  rules  do  not  apply  to 
bonds  and  undertakings  as  to  deeds.  The  defendants,  it  appears 
from  the  testimony,  knew  what  the  bond  was  for;  that,  without  it, 
the  trustee,  Robert  M.  Townsend,  could  not  acquire  possession  of 
the  money  that  was  left  by  the  testatrix  for  the  benefit  of  the  lega- 
tees. They  signed  and  executed  the  bond  for  the  purpose  of  en- 
abling him  to  get  that  money.  When  they  delivered  it  to  him,  and 
left  it  with  him,  after  having  executed  it,  it  was,  so  far  as  any  act 
of  theirSi  necessary  to  be  done  to  fix  their  liability  upon  the  bond, 
complete.  Their  obligation  was  something  more  than  that  of  an 
indorser  upon  a  note,  or  a  guai*antor  of  the  payment  of  money. 
They  became  responsible  for  the  fidelity  of  the  trustee, — ^his  integ- 
rity. Douglass  V.  Ferris,  63  Hun,  413,  18  N.  Y.  Supp.  685.  Before 
he  could  commence  the  duties  of  his  trust,  his  faithfulness  must  be 
guarantied.  When  they  placed  in  his  hands  the  bond  signed  by 
them,  their  act  was  finished.  They  had  guarantied  his  fidelity,  and 
become  responsible  for  any  breach.     So  far  as  they  were  concerned,  j 
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the  delivery  was  complete.     They  had  delivered  the  instrument 

J  him  with  the  intention  that  their  guaranty  should  be  operati 

j  that  it  should  enable  him  to  enter  upon  the  duties  of  his  trust. 

;  the  time  he  delivered  a  sworn  copy  of  it,  as  a  voucher  of  his  authoi 

.  and  right  to  receive  the  trust  fund,  the  bond  executed  by  the  defe 

j  ants  was  in  existence;  and  its  subsequent  destruction  after  the  ti 

J  tee,  upon  the  faith  of  its  execution  and  existence,  had  secured  the  ] 

^I  acies,  cannot  alter  the  liability  of  the  defendants.  If  at  that  time 

"j  plaintiff,  instead  of  John  J.  Townsend,  had  secured  possession  of 

j  bond,  and  kept  it  until  this  time,  instead  of  burning  it,  can  there 

'  any  question  but  that  he  could  recover  upon  it?    Does  the  fact  t 

after  it  had  partially  fulfilled  its  office,  but  while  its  most  imp 

ant  function  remained  unperformed,  it  was  taken  and  destroyed 

one  of  its  signers,  change  the  situation,  except  as  to  the  matter 

proof  as  to  whether  such  an  instrument  ever  existed?   It  seems  to 

not.   It  is  claimed  by  both  parties  that  the  bond  should  have  been  fl 

in  the  surrogate's  office.     I  assume  that  to  be  the  law  of  the  a 

That  was,  then,  the  only  additional  delivery  that  the  bond  was 

i  pable  of.     It  could  not  be  given  to  the  infant  legatees,  or  to  tl 

J  guardians,  or  to  any  other  persons  for  them.     It  was  to  be  left  \i 

!  the  surrogate.     It  was  not  a  thing  necessary  to  be  done  by  the  si 

ties.     The  requirement  that  it  should  be  filed  with  the  surrog 

was  for  the  benefit  of  the  legatees,  not  for  the  benefit  of  the  pi 

cipal  upon  the  bond,  or  his  sureties;   and  the  fact  that  it  was 

filed — that  their  principal  did  not  do  his  duty  in  that  respect — c 

not  be  asserted  by  them  as  a  defense  to  the  bond.     Their  sign 

the  bond  was  nor  conditional  upon  its  being  filed.     As  above  stal 

the  requirement  that  it  should  be  filed  was  not  for  their  benefit. 

has  been  held  that  the  requirement  that  a  bond  should  be  appro 

by  the  surrogate  is  not  one  for  the  benefit  of  the  sureties,  but 

the  creditors  and  legatees,  and  that  the  sureties  cannot  raise  the 

jection  that  it  has  not  been  so  approved;   that  such  an  objectioi 

in  the  nature  of  an  objection  to  their  own  act,  or,  rather,  omiss 

to  act.     Mundorff  v.  Wangler,  44  N.  Y.  Super.  Ct.  495-505.     B 

•  ing,  by  signing  the  bond  and  gi\ing  it  to  the  principal,  placed  it 

the  power  of  the  principal  to  secure  the  money,  and  he  having  d< 

so,  it  has,  so  far  as  the  principal  and  sureties  are  concerned,  ser 

its  purpose;   and  the  defendants  should  not  be  permitted  to  repi 

ate  the  bond,  to  the  detriment  of  the  parties  it  was  apparently  gi 

to  secure.     Russell  v.  Freer,  56  N.  Y.  67.     The  defendants  w 

bound  by  the  judgment    and    decree  of  the  surrogate  as  to 

amount  due  from  Robert  M.  Townsend,  the  trustee,  to  the  plain 

When  sureties  go  upon  the  bond  of  a  testamentary  trustee,  t 

make  themselves  privy  to  all  proceedings  against  the  principal;  ; 

when  he,  without  fraud  or  collusion,  is  concluded,  they  are  c 

eluded,  also.     Gerould  v.  Wilson,  81  N.  Y.  573-583;   Douglass 

Ferris,  138  N.  Y.  193-201,  33  N.  E.  1041. 

The  judgment  appealed  from  should  be  affirmed,  with  costs, 
concur. 
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ROBERT  V.  BOARD  OF  SUPERVISORS  OF  KINGS  COUNTY  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department.    April  7,  189G.) 

1.  County  Supervisobs—Lboiblation— Delegation  of  Authority. 

A  county  board  of  supervisors,  given  power  of  local  legislation  by  Laws 
1881,  as  amended  by  Laws  1892,  c.  289,  under  authority  of  Const,  art  3,  § 
23,  in  regard  to  opening,  grading,  construction,  and  Improvement  of  streets 
in  the  towns  of  the  county,  does  not  delegate  its  authority,  where,  by  a  res- 
olution, providing  for  opening,  grading,  and  construction  of  streets,  and  the 
levying  and  collection  of  assessments  therefor,  it  provides  for  commission- 
ers to  open  the  streets,  and  for  grading  commissioners. 

i5.  8a»e — Resolutions— Embracing  Mork  than  One  Subject. 

A  resolution  of  a  county  board  of  supervisors,  given  power  of  local  legis- 
lation in  regard  to  opening,  grading,  etc.,  streets,  is  not,  because  embracing 
more  than  one  street,  within  the  inhibition  of  Const,  art.  3,  §  10,  providing 
that  no  private  or  local  bill  which  may  be  passed  by  the  "legislature**  shall 
embrace  more  than  one  subject. 

8.  Same— Power  op  Legislation— Order  op  Confirmation. 

The  power  of  local  legislation  in  i*egard  to  opening,  grading,  construction, 
and  improvement  of  streets,  given  a  county  board  of  supervisors,  does  not 
empower  it  to  give  an  order  of  conttrmation  the  effect  of  a  judgment  by 
declaring,  in  a  resolution  for  opening,  grading,  and  construction  of  a 
street,  that  such  order  shall  have  that  effect.    Pratt,  J.,  dissenting. 

Appeal  from  special  term,  Kings  county. 

Action  by  Daniel  Robert  against  the  board  of  supervisors  of 
Kings  county  and  another.  From  the  judgment,  plaintiff  appeals. 
Affirmed. 

Argued  before  PRATT,  CULLEN,  BARTLETT,  and  HATCH,  JJ. 

Henry  J.  Robert,  for  plaintiff. 

James  C.  Church,  for  defendants 

PRATT,  J.  This  is  an  appeal  from  a  judgment  dismissing  the 
plaintiff's  complaint.  The  action  was  brought  to  declare  invalid 
certain  assessments  levied  upon  plaintiff's  property  for  the  opening 
and  grading  of  certain  streets  in  New  Utrecht,  and  also  seeking  to 
enjoin  the  defendants,  as  supervisors,  from  selling  such  property  on 
account  of  nonpayment  of  such  assessments.  The  plaintiff,  so  far 
as  appears,  lay  by  while  the  improvement  was  being  made,  and  his 
property  brought  into  the  market,  and  made  available  for  sale,  un- 
til asked  to  pay  his  share  of  the  expense  of  such  improvement,  when 
he  seeks  to  nullify  the  assessment,  and  throw  the  cost  upon  the 
public. 

The  facts  are  few  and  simple.  By  Const,  art.  3,  §  23,  it  was  provided 
that  the  legislature  might,  by  general  laws,  confer  upon  boards  of  su- 
pervisors such  powers  of  local  legislation  aa  it  might  deem  proper. 
In  pursuance  of  this  authority  the  legislature,  by  chapter  554  of 
the  Laws  of  1881,  as  amended  by  chapter  289  of  the  Laws  of  1892, 
granted  to  the  board  of  supervisors  of  the  county  of  Kings  powers 
of  local  legislation  in  regard  to  the  opening,  grading,  construction, 
and  improvement  of  streets  and  highways  in  the  county  towns  of 
Kings  county.  Under  this  act  the  board  of  supervisors  of  the  county 
of  Kings  duly  passed  a  resolution  providing  for  the  opening,  grad- 
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ing,  and  construction  of  the  streets  in  question,  and  for  the  levy] 
of  assessments  for  the  same,  and  collection  thereof,  and  the  sale 
the  supervisors  for  nonpayment  Commissioners  were  duly 
pointed,  strictly  in  accordance  with  said  resolution,  to  open  1 
streets  in  question.  They  made  their  report  of  awards  and  assc 
ments  which  the  respective  pieces  of  real  estate  should  bear,  wh 
said  report  was  duly  confirmed  by  the  supreme  court  Gradi 
commissioners  were  then  duly  appointed,  who  made  their  repc 
which  was  also  confirmed  by  the  supreme  court. 

Upon  what  ground  there  was  any  delegation  of  the  authority 
the  board  of  supervisors  I  fail  to  comprehend.  The  board  of  sup 
visors  were  authorized  to  legislate,  and,  when  this  power  was  ex 
cised,  the  laws  passed  by  them,  within  their  powers,  had  the  sa: 
force  and  effect  as  if  passed  by  the  legislature.  The  case  cited 
the  appellant,  Thompson  v.  Schermerhorn,  6.  N.  Y.  92,  is  not 
point.  It  was  held  in  that  case  that  the  statute  authorizing  1 
common  council  of  Schenectady  to  make  by-laws  and  ordinances  * 
pavQ,  pitch,  and  level  streets  within  such  time  and  in  such  mam 
as  they  might  prescribe,''  did  not  authorize  the  common  council 
delegate  to  a  city  officer  or  committee  authority  to  determine  i 
manner  in  which  such  improvement  should  be  made.  It  was  t 
common  council  alone,  under  the  statute,  that  was  authorized 
determine  the  manner  in  which  it  should  be  made.  In  this  case 
was  the  power  of  legislation  that  was  delegated  to  the  board  of 
pervisors,  and  not  simply  an  administrative  power.  The  same  cri 
cism  applies  to  the  other  cases  cited.  This  subject  of  the  delej 
tion  of  power  to  legislate  to  the  board  of  supervisors,  in  pursuar 
of  the  powers  authorized  by  the  constitution,  has  been  repeate< 
before  the  court  of  appeals.  In  re  Woolsey,  95  N.  Y.  135;  In 
Church,  92  N.  Y.  5;  Hubbard  v.  Sadler,  104  N.  Y.  223-228,  10  N. 
426.  It  is  clear,  therefore,  that  there  is  no  unlawful  delegation 
power  by  the  board  of  supervisors. 

The  same  statement  applies  to  the  provision  of  the  resoluti 
which  pro\ides  for  the  appointment  of  grading  commissioners, 
has  been  the  pi*actice  for  many  years  for  the  legislature  to  pass  « 
ilar  laws  authorizing  the  appointment  of  local  officers  by  some  otl 
local  official.  Astor  v.  Mayor,  etc,  62  N.  Y.  580.  In  the  case 
Van  Brunt  v.  Ferguson  (special  term  case,  not  reported),  Jud 
Cullen  wrote  as  follows: 

**The  act  confers  upon  boards  of  supervisors,  In  express  terms,  powers 
only  of  administration  but  of  legislation;  and  the  resolution  here  character! 
is  one  of  legislation,  within  the  limits  expressed  by  the  general  statutes  of 
state.  Its  powers  of  legislation  are  as  broad  as  those  of  the  legislature  iti 
formerly  were;  and  unless  the  legislature  could  not  have  passed  an  act  c 
ferring  upon  the  town  supervisors  the  appointment  of  grading  commission! 
I  cannot  see  that  this  resolution  is  invalid." 

Hubbard  v.  Sadler,  104  N.  Y.  223-228,  10  N.  E.  426;  People 
Board  of  Sup'rs  of  Queens  Co.,  112  N.  Y.  585,  20  N.  E.  549. 

It  does  not  seem,  therefore,  that  the  right  of  the  board  of  sup 
visors  to  pass  this  act,  and  that  it  should  be  treated  as  an  act 
the  legislature,  can  be  questioned. 
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The  point,  raised  by  appellant,  that  no  notice  was  given  the  plain- 
tiff, is  answered  by  the  fact  that  the  resolution  provided  for  a  legal 
notice,  which  was  strictly  complied  with.  See  In  re  Union  El.  R. 
Co.  of  Brooklyn,  112  N.  Y.  61,  19  N.  E.  664. 

The  objection  that  the  resolution  embraced  more  than  one  street, 
and  therefore  fell  within  the  inhibition  of  article  3,  §  16,  of  the  con- 
stitution, is  without  merit.  That  restriction  is  limited  to  acts  of 
the  legislature.  Const,  art.  3,  §§  14-16;  People  v.  McCann,  16  N. 
Y.  58. 

The  objection  that  the  resolution,  referring  to  the  act  of  1875, 
referred  to  an  act  that  had  been  repealed,  is  answered  by  chapter 
458,  Laws  1894. 

Many  of  the  objections  raised  by  the  appellant  are  answered  by 
the  statement  that  the  order  of  confirmation  of  these  reports  has 
the  effect  of  a  judgment,  and  cannot  be  assailed  collaterally.  By 
section  11  of  resolution  No.  6,  folio  91,  it  is  provided  that  the  order 
of  confirmation  shall  have  the  effect  of  a  judgment.  Upon  this 
point  there  are  a  number  of  authorities.  See  In  re  Department  of 
Public  Parks,  73  N.  Y.  560,  567;  In  re  Arnold,  60  N.  Y.  26,  28;  In 
re  Union  El.  R  Co.  of  Brooklyn,  112  N.  Y.  78,  19  N.  E.  664.  See, 
also,  Dolan  v.  Mayor,  etc.,  62  N.  Y.  472.  See,  also,  Methodist  Epis- 
copal Church  V.  Mayor,  etc.,  55  How.  Prac.  57. 

In  the  last-named  case  the  court,  in  the  opinion,  said: 

**We  do  not  think  that  a  person  owning  land  within  the  limits  liable  to  be 
assessed,  who  has  a  Ho  wed  the  confirmation  of  the  report  to  be  made  without 
objection,  should,  after  the  lapse  of  j'ears,  and  when  It  is  too  late  to  make  any 
readjustment  of  the  expense,  be  aUowed  by  action  to  question  the  validity  of 
the  proceedings." 

It  seems  clear  that  the  judgment  below  was  right,  and  it  must  be 
affirmed,  with  costs. 

BARTLETT,  J.  I  concur  in  the  result,  but  dissent  from  the 
proposition  that  the  board  of  supervisors  could  legislate,  so  as  to 
give  the  order  of  confirmation  the  effect  of  a  judgment. 

CULLEN  and  HATCH,  JJ.,  concur  with  BARTLETT,  J. 


FLEISCHMAN  v.  YAGEL. 
(Supreme  Court,  Special  Term,  Otsego  Ck>unt7.    April  3,  1806.) 

1.  Costs— After  Notice  of  Trial— Allowance. 

Under  aq  order  granting  new  trial  upon  payment  of  the  coBts  and  dis- 
bursements after  notice  of  trial,  the  allowance  of  costs  for  noticing  cause 
for  trial,  and  for  term  fees,  was  improper;  but  costs  before  argument,  and 
for  argument  of  motion  for  new  trial  on  case  and  exceptions,  and  for 
amendments  to  case,  are  properly  allowed. 

2.  Same— Costs  on  Appeal  Included  in  Judgment. 

Costs  on  appeal  to  the  general  term,  being  ihcluded  in  the  judgment, 
should  not  be  taxed  under  an  order  granting  new  trial  on  payment  of 
costs  and  disbursements  after  notice  of  trial,  when  an  action  is  pending  and 
undetermined  for  the  collection  of  such  costs. 
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This  was  an  action  brought  by  Adolph  Fleischman  against  Bi 
bara  Yagel,  in  which  an  appeal  is  taken  by  both  parties  from  a  ta 
ation  of  costs  made  by  the  clerk  of  Otsego  county.    Motion  grante 

W.  J.  Palmer,  for  plaintiff. 
Wagner  &  Fisher,  for  defendant. 

FORBES,  J.  This  is  a  motion  for  a  new  taxation  of  costs.  A 
appeal  to  this  court  is  taken  by  the  attorneys  of  each  of  the  partii 
and  it  is  claimed  by  each  that  the  taxation  made  by  the  clerk 
Otsego  county  is  erroneous.  The  plaintiff  recovered  a  verdict 
|228  damages  against  the  defendant,  at  the  Otsego  circuit,  on  t 
1st  day  of  March,  181)2.  At  the  same  term  a  motion  was  made 
the  defendant's  attorneys  for  a  new  trial  upon  the  minutes.  Th 
motion  was  entertained,  to  be  heard  upon  a  case  and  exceptioi 
The  plaintiff  was  peimitted  to  tax  his  costs,  enter  his  judgmei 
and  then  a  stay  was  granted,  to  make  a  case  and  exceptions.  T 
defendant,  however,  appealed  alone  from  that  judgment.  Upon 
motion  on  the  part  of  the  plaintiff  at  the  general  tenn,  there  beii 
nothing  for  review  except  the  judgment  roll,  the  judgment  was  \ 
firmed,  with  costs,  and  that  oider  was  duly  entered  and  docketed 
the  clerk's  office  of  the  county  of  Otsego.  A  motion  was  thereaft 
made,  on  the  part  of  the  defendant,  for  leave  to  make  and  serve 
case  and  exceptions.  This  motion  was  granted,  upon  certain  cc 
ditions,  which  were  complied  with.  The  proposed  case  and  exc( 
tions  were  made,  amendments  were  proposed  thereto,  and  the  ca 
was  finally  settled,  and  brought  on  for  a  hearing  at  chambers  befo 
the  judge  who  held  the  circuit.  A  new  trial  was  granted  to  t 
defendant  "upon  the  payment  of  the  costs  and  disbursements 
said  action  after  notice  of  trial,"  and  such  costs  and  disbursemei 
were  ordered  taxed  by  the  clerk  of  Otsego  county.  On  the  14 
day  of  February,  1896,  the  clerk  taxed  said  costs  at  the  sum 
f  174.04.     From  that  taxation  these  appeals  were  taken. 

The  clerk  allowed  all  of  the  items  of  cost  presented  by  the  plai 
tiff,  except  the  items  of  the  motion  for  a  new  trial  upon  the  ca 
and  exceptions,  before  argument,  |20;  for  argument,  $40.  In  t 
bill  of  costs  taxed  by  the  clerk  are  the  following  items: 

''Costs  after  and  before  trial,  $15.  Motion  costs  awarded  January  31,  18 
i^lO.  Term  fees,  June,  1893,  and  October,  1893,  $20.  Appeal  to  the  gene 
term,  before  argument,  ^20;  for  argument,  $40.  Costs  of  the  motion  to  str 
the  case  from  the  general  term  calendar,  $10." 

Upon  the  judgment  for  costs  at  the  general  term  an  action  w 
commenced  by  the  plaintiff  to  set  aside  certain  conveyances  of  n 
estate  made  by  the  defendant,  and  that  action  is  still  undetermin^ 

The  question  presented  upon  this  appeal  is  this:  To  what  cot 
is  the  plaintiff  entitled  upon  the  granting  of  the  motion  for  a  m 
trial,  upon  the  case  and  exceptions?  It  would  seem  to  the  casi 
observer  that  that  question  had  been  fully  settled,  under  the  de 
sions  in  this  state,  but  I  find  no  rase  reported  specifically  point! 
out  what  those  items  of  cost  should  be.  The  courts  seem  to  ha 
settled  the  proposition  that,  as  a  condition,  upon  granting  a  moti 
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for  a  new  trial,  upon  a  case  and  exceptions,  or  upon  the  minutes, 
wlien  the  new  trial  rests  in  the  discretion  of  the  court,  as  against  the 
weight  of  evidence,  for  a  mistake  of  the  jury,  or  when  substantial 
justice  requires  a  new  trial  to  be  granted,  the  party  receiving  the 
favor  must  pay  all  of  the  costs  and  disbursements  after  notice  of  trial. 
Bailey  v.  Park,  5  Hun,  41;  Kelly  v.  Frazier,  27  Hun,  314;  Mahar  v. 
Simmons,  47  Hun,  479;  O'Brien  v.  Long,  49  Hun,  80,  1  N.  Y.  Supp. 
695;  Sewell  v.  Lathrop,  67  Hun,  651,  23  N.  Y.  Supp.  1154;  Young  v. 
Stone,  77  Hun,- 395,  28  N.  Y.  Supp.  881;  Peck  v.  Railroad  Co.  (Sup.) 
6  N.  Y.  Supp.  379;  O'Shea  v.  McLear  (Sup.)  1  N.  Y.  Supp.  407.  This 
condition  is  based  upon  the  theory  that  the  party  against  whom  the 
favor  is  granted  shall  be  fully  restored  to  all  of  his  rights  as  they  ex- 
isted at  the  circuit,  before  the  trial.  O'Shea  ^.  McLear  (Sup.)  1 N.  Y. 
Supp.  407;  Brown  v.  Poster,  1  App.  Div.  578,  37  N.  Y.  Supp.  502. 
This  theory  presupposes  the  facts  that  the  cause  is  at  issue;  that  it 
has  been  noticed  for  trial;  placed  upon  the  calendar  at  the  circuit;, 
that  witnesses  have  been  subpoenaed  to  try  the  question  of  fact;  and 
that  the  cause  is  ready  for  trial  when  reached  upon  the  calendar. 
Upon  this  assumption,  what  costs  are  to  be  paid,  as  a  condition  for 
granting  a  new  trial?  The  order  should  show  the  grounds  upon 
which  a  new  trial  is  granted.  Sup.  Ct.  Rule  31.  In  case  the  order 
does  not  show  the  grounds,  it  will  be  presumed  that  the  new  trial 
was  granted  because  the  verdict  was  against  the  weight  of  evidence, 
or  that,  in  the  opinion  of  the  trial  court,  substantial  justice  will 
be  promoted  thereby.  Young  v.  Stone,  77  Hun,  395,  28  N.  Y.  Supp. 
881;  Glassford  v.  Lewis,  82  Hun,  46,  31  N.  Y.  Supp.  162;  Grening  v. 
Malcom,  83  Hun,  9,  31  N.  Y.  Supp.  612.  And,  unless  there  has  been 
an  abuse  of  discretion,  that  order  will  be  sustained.  Authorities, 
supra. 

The  order  in  question  provides  for  the  "payment  by  the  defendant 
of  the  costs  and  disbursements  of  said  action,  after  notice  of  trial." 
Upon  this  appeal  no  objection  is  raised  to  the  item  of  |15,  after 
notice  of  trial ;  and  the  appeal,  on  the  part  of  the  defendant,  admits 
that  item  as  correctly  taxed,  and  it  must  therefore  be  allowed. 
Cuyler  v.  Coats,  10  How.  Prac.  141:  Toll  v.  Thomas,  15  How.  Prac. 
315;  People  v.  Lewis,  28  How.  Prac.  159,  affirmed  Id.  470.  As  an 
original  propoFition,  it  is  extremely  doubtful  whether  that  item 
should  be  covered  by  the  order  granting  a  new  trial.  Some  of  the 
earlier  authorities,  however,  hold  the  doctrine  otherwise.  Mitchell 
V.  Westervelt,  6  How.  Prac.  265,  affirmed  Id.  311,  note;  Dewey  v. 
Stewart,  Id,  465;  Keil  v.  Rice,  24  How.  Prac.  228.  Noticing  a 
cause  for  trial  is  a  necessary  preliminary  step,  and  this  step  must 
be  taken  by  each  of  the  parties  desiring  to  bring  the  case  on  for 
trial  at  the  circuit.  That  item  of  costs  was  earned  when  the  case 
was  first  noticed  for  trial  at  the  June  term  in  1893.  No  additional 
right  accrued  to  this  item  of  costs  after  that  time,  down  to  the  time 
of  the  trial  of  the  cause  at  the  circuit.  And,  had  that  item  been 
objected  to,  this  court  would  be  inclined  to  strike  it  out,  for  the 
reason  that  the  rights  of  the  parties  have  not  been  changed  since 
that  item  of  costs  accrued.     The  words  "after  notice  of  trial"  must 
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be  construed  to  mean  "from  and  after  notice  of  trial";  excluding 
that  item,  and  commencing  witli  the  first  step  thereafter  taken, — ^the 
first  costs  thereafter  accruing, — ^being  the  costs  of  the  trial.  O'Shea 
V.  McLear  (Sup.)  1  N.  Y.  Supp.  407;  Fealy  v.  Bull,  71  Hun,  402,  24 
N.  Y.  Supp.  988;  Brown  v.  Foster,  1  App.  Div.  578,  37  N.  Y.  Supp. 
502.  The  same  position  must  be  adhered  to  with  reference  to  the 
term  fees  of  Jmie  and  October,  1893,  and  those  items  must  be 
stricken  out.  Sewell  v.  Lathrop,  67  Hun,  651,  23  N.  Y.  Supp.  1154, 
and  cases  there  cited.  The  case  of  Young  v.  Stone,  supra,  seems  to 
Iiave  left  the  question  still  in  doubt.  The  costs  of  the  motion  of 
January  31,  1895,  were  determined  by  the  order  therein  entered; 
and  they  became,  in  effect,  collectible,  by  virtue  of  that  order,  and 
may  be  enforced  under  it.  Hazard  v.  Wilson,  3  Abb.  N.  C.  50; 
Lyons  v.  Murat,  54  How.  Prac.  23.  Section  779,  Code  Civ.  Proc, 
stays  all  proceedings  on  the  purt  of  the  defendant  until  those 
costs  are  paid,  unless  waived  by  the  plaintiff.  The  item  of  f  10  for 
making  and  serving  amendments  to  the  case  must  be  allowed. 
Hossley  v.  Colerick,  3  How.  Prac.  (N.  S.)  169.  The  item  of  f  20, 
before  argument,  and  the  item  of  f40,  for  argument,  for  a  new  trial 
on  a  case  and  exceptions,  are  fairly  within  the  purview  of  the  order, 
and  must  be  allowed,  upon  the  theoiy  that  the  plaintiff  cannot  be 
placed  in  the  same  position  as  that  which  he  occupied  at  the  trial, 
without  the  payment  of  these  items.  The  motion  for  a  new  tiial 
was  not  heard  upon  the  minutes,  but  upon  a  case  and  exceptions 
ordered  to  be  made,  served,  and  settled,  and  those  costs  are  the 
same  as  the  costs  of  the  general  term.  Selover  v.  Wisner,  37  How. 
Prac.  176;  Stitt  v.  Rowley,  Id.  179;  Rousso  v.  Vontrin,  41  How.  Prac. 
8;  Pilgrim  v.  Donnelly,  1  How.  Prac.  (N.  S.)  281;  Hossley  v.  Colerick, 
3  How.  Prac  (N.  S.)  169;  Code  Civ.  Proc.  §  3251,  subds.  3,  4.  The 
items  of  cost  upon  appeal  to  the  general  term  from  the  judgment 
cannot  be  allowed.  They  are  already  fixed  by  the  judgment  not 
appealed  from,  and  an  action  is  pending  to  enforce  them.  The  same 
view  must  be  taken  of  the  item  of  |10  on  the  motion  to  strike  the 
cause  from  the  general  term  calendar.  Since  an  action  is  pending 
and  undetennined  for  the  collection  of  these  items  of  costs,  together 
with  the  disbursements  of  the  general  term,  all  of  the  items  con- 
nected with  or  growing  out  of  that  appeal  muet  be  stricken  from 
the  bill  of  costs  herein,  and  disallowed  by  the  clerk,  upon  a  new 
taxation.  * 

If  I  am  correct  in  the  conclusions  at  which  I  have  arrived,  a  new 
taxation  must  be  had.  An  order  to  that  effect  is  granted,  directing 
the  clerk  of  Otsego  county  to  tax  the  items  appealed  from,  by  each 
of  the  parties,  in  accordance  with  this  opinion,  without  motion 
costs  herein. 
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BEALL  T.  GENERAL  ELECTRIC  CO.  OF  YUCATAN  et  al. 

(Supreme  Court,  Trial  Term,  New  York  County.    April  24,  1896.) 

1.  Negotiable  Instruments— Ashign be  after  Maturity— Recovery. 

The  assignee  of  a  note  after  maturity  may  recover  thereon  if  the  assignor 
was  a  bona  fide  bolder,  and  entitled  to  recover. 
A  Same— Accommodation  Indorser— Liability. 

One  who  indorses  a  note  In  blank,  without  restriction,  for  accommodation, 
is  liable  thereon  to  a  subsequent  purchaser  for  value,  before  maturity,  with 
notice  that  he  was  cnly  an  accommodation  indorser. 
&  Same — Tkansper  by  Delivery. 

A  note  indorsed  by  an  accommodation  payee  in  blank,  without  restriction, 
is  transferable  by  delivery. 

Action  by  Morris  H.  Beall  against  the  General  Electric  Company 
of  Yucatan,  Marcus  Nathan,  and  others  on  a  note.  Fi'om  a  judg- 
ment for  plaintiff,  defendant  Nathan  appeals.     AflSrmed. 

D.  Solis  Ritterband,  for  appellant 

Arthur  C.  Rounds  and  Carter,  Hughes  &  Dwight,  for  respondent. 

GIEGERICH,  J.     This  action  is  brought  against  the  General 
Electric  Company  of  Yucatan,  Marcus  Nathan,  Horace  H.  Thayer, 
and*August  H.  Schumacher,  upon  the  following  promissory  note: 
"12,400.  New  York,  August  24th,  1893. 

"One  hundred  and  twenty  days  after  date,  we  promise  to  pay  to  the  order 
of  Marcus  Nathan  twenty-four  hundred  dollars,  with  interest  for  sixty  days 
at  6  per  cent,  per  annum,  at  N.  Y.  Produce  Exchange  Bank. 

**The  General  Electric  Co.  of  Yucatan. 
"H.  H.  Thayer,  Treas. 
"A.  Schumacher,  President. 
"Value  received. 
"No.  8.    Due  Dec.  22-26,  1893." 

Indorsements:  "Marcus  Nathan.  A.  Schumacher.  H.  H.  Thayer.  Claflln 
&  KimbaU,  Incorporated.    M.  M.  KimbaU,  Treas." 

All  defendants  defaulted  except  the  defendant  Nathan,  who  set 
up  in  his  answer  that  his  indorsement  of  the  note  was  for  the  ac- 
commodation of  the  Mather  Electric  Company,  and  that  the  plaintiff 
was  not  the  real  party  in  interest.  The  latter  defense  was  with- 
drawn at  the  trial;  and,  by  consent  of  counsel,  the  jury  was  dis- 
charged, and  the  case  submitted  to  the  court.  The  note  in  suit, 
bearing  the  indorsements  of  the  defendants  Nathan,  Schumacher, 
and  Thayer,  was  delivered  in  August,  1893,  by  the  defendant  Na- 
than, to  the  said  Mather  Electric  Company,  in  payment  for  certain 
electric  lighting  apparatus  furnished  by  that  company  to  the  de- 
fendant the  General  Electric  Company  of  Yucatan.  It  was  subse- 
quently, and  prior  to  its  maturity,  transferred  by  said  Mather  Elec- 
tric Company  to  Claflin  &  Kimball,  Incorporated,  in  partial  repay- 
ment of  money  advanced  by  the  latter  to  the  former  company.  Subse- 
quently, and  before  the  maturity  of  said  note,  it  was  discounted 
at  the  International  Ti'ust  Company  of  Boston,  by  whom  it  was  pre- 
sented for  payment,  and  returned  protested  to  said  Claflin  &  Kim- 
ball, and  notice  of  protest  was  given  to  all  defendants.  Thereafter, 
and  after  the  maturity  of  the  note,  it  was  assigned  by  said  Claflin 
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&  Kimball  to  the  plaintiff,  who  is  now  the  holder  and  owner  thereof. 

The  note  having  been  indorsed  in  blank,  and  without  restriction 
by  the  payee  thereof,  it  was  transferable  by  delivery  just  as  much 
as  if  the  same  had  been  payable  to  bearer,  and  conferred  upon  the 
holder  the  title  thereto,  and  the  right  to  sue  thereon,  to  fill  the 
blank,  and  to  make  the  indorsement  special.  2  Am.  &  Eng.  Enc. 
Law,  p.  383;  Story,  Prom,  Notes,  §  139;   Norton,  Bills  &  N.  p.  110. 

The  defendant  Nathan  contends  that  plaintiff's  assignor  took  the 
note  with  notice  of  its  accommodation  character,  and  hence  plaintiff 
cannot  recover.  The  bui'den  of  proving  this  proposition  is  upon  the 
defendant  (Bank  v.  Livingston,  6  Misc.  Rep.  81,  26  N.  Y.  Supp.  25, 
and  citations) ;  and,  to  my  mind,  he  has  failed  in  such  proof.  But, 
assuming  that  his  evidence  upon  this  point  is  sufficient,  still,  as  the 
note  was  received  by  plaintiff's  assignor  before  maturity  and  for 
value,  and  as  no  diversion  or  fraud  was  pleaded  or  proved,  his  mere 
knowledge  of  the  accommodation  cannot  impair  plaintiff's  right  to 
enforce  it.  Bank  v.  Norton,  1  Hill,  501-507;  Grant  v.  Ellicott,  T 
Wend.  227;  Bank  v.  Neass,  3  N.  Y.  442;  Archer  v.  Shea,  14  Hun,  493; 
Arnson  v.  Abrahamson,  16  Daly,  72,  9  N.  Y.  Supp.  14.  As  such 
right  of  action  was  perfect  in  plaintiff's  assignor,  the  plaintiff  suc- 
ceeded thereto,  although  the  note  was  assigned  to  him  after  ma- 
tunty.  Britton  v.  Hall,  1  Hilt.  528;  Williams  v.  Matthews,  3  Cow. 
252;  Miller  v.  Talcott,  54  N.  Y.  114;  Weems  v.  Shaughnessy,  70  Hun, 
175,  24  N.  Y.  Supp.  271;  Norton,  Bills  &  N.  pp.  202,  203,  and  cita- 
tions.  , 

It  follows,  therefore,  that  plaintiff  is  entitled  to  judgment  against 
the  defendants  for  the  sum  of  |2,766.47,  with  costs,  and  an  extra 
allowance  of  5  per  centum  upon  the  sum  recovered.  Decision  to 
be  settled  upon  one  day's  notice. 


PEOPLE  ex  rel.  DEPEW  &  S.  W.  R.  CO.  v.  BOARD  OP  RAILROAD 
COM'RS  OF  STATE  OP  NEW  YORK  et  al. 

(Supreme  Court,  AppeUate  Division,  Tbird  Department.    April  14,  1896.) 

1.  Certiorari— Review  op  Railroad  Cosimissioners'  Decision. 

Certiorari  will  not  lie  to  review  the  action  of  railroad  commissioners  In 
refusing  to  issue  a  certificate  of  convenience  and  necessity  under  Laws 
1892,  c.  676,  §  59,  authorizing  and  requiring  the  issuance  of  such  certificate 
by  them  before  a  railroad  can  be  constructed,  since  the  same  act  provides 
for  a  review  thereof  by  the  appellate  division  of  the  department  within 
which  the  road  is  to  be  built. 

3.  Railroad  Commisstonrrs— Necessity  for  Road— Con plictikq  Applications. 
Under  Laws  1892,  c.  676,  §  59,  requiring  a  railroad  company,  before  com- 
mencing the  construction  of  its  road,  tc  publish  articles  of  incorporation  and 
file  proof  thereof  with  the  board  of  railroad  commissioners,  and  receive  the 
certificate  of  the  board  *'that  public  necessity  and  convenience  require  the 
construction  of  said  railroad"  as  proposed  by  the  company,  the  board  has 
Jurisdiction  to  determine,  in  case  of  two  applications  for  certificates  to 
construct  roads  between  the  same  points,  whether  both  or  only  one,  and 
which  one,  of  the  applications  shall  be  granted,  without  regard  to  which 
corporation  first  filed  articles  of  incorporation. 
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8.  Certiorari— Review. 

Under  Code  Civ.  Proc.  §  2140,  providiDg  that  certiorari  will  lie  to  de- 
termine whether  a  decision  of  an  official  body  violated  any  rule  of  law  to 
the  prejudice  of  relator,  whether  there  was  competent  proof  of  facts  neces- 
sary to  support  the  decision,  and,  if  so,  whether  the  preponderance  of  proof 
was  against  the  decision,  certiorari  will  lie  to  review  in  those  respects  the 
decision  of  the  board  of  railroad  commissioners  refusing  a  certificate  of 
convenience  and  necessity  authorized  and  required  by  Laws  1892,  c.  C76, 
§  50,  to  relator,  and  granting  one  to  another  applicant  for  a  road  between 
the  same  points. 

4.  Same. 

The  determination  of  the  board  that  only  one  road  was  necessary  between 
the  two  points  Is  not  subject  to  review  on  certiorari,  since  their  decision  on 
that  point  is  subject  to  review  by  appeal. 

6.    fcJAME— PREPONDEHANCE  OF  EVIDENCE. 

On  certiorari  to  review  the  decision  of  railroad  commissioners  refusing 
relator,  and  granting  defendant  corporation,  a  certificate  required  before  a 
railroad  Is  constructed  by  Laws  1892,  c.  676,  i  59,  such  decision  can  be  re- 
versed only  if  the  preponderance  of  the  evidence  against  their  decision 
was  such  that,  if  it  had  been  the  verdict  of  a  Jury,  it  would  be  set  aside  as 
against  the  weight  of  the  evidence. 

Parker,  J.,  dissenting. 

Certiorari  on  relation  of  the  Depew  &  Southwestern  Bailroad 
Company  against  the  board  of  railroad  commissioners  of  the  state 
of  New  York  and  others.     Writ  quashed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

Bissell,  Sicard,  Bissell  &  Carey  (W.  S.  Bisseil,  of  counsel),  for  re- 
lator. 

John  D.  McMahon,  for  defendants. 

McMillan,  Gluck,  Pooley  &  Depew  (James  Fraser  Gluck,  of  coun- 
sel, for  the  Terminal  Railway  of  Buffalo. 

HERRICK,  J.  This  is  a  proceeding  by  certiorari  to  review  the 
action  of  the  board  of  railroad  commissioners  in  refusing  to  issue 
to  the  relator  a  certificate  of  convenience  and  necessity,  under  sec- 
tion 59  of  the  "Railroad  Law"  (Laws  1892,  c.  676),  and  in  issuing 
such  a  certificate  to  the  Terminal  Railway  of  Buffalo.  The  relator, 
the  Depew  &  Southwestern  Railroad  Company,  filed  its  articles  of 
association  on  the  15th  of  June,  1895.  The  Terminal  Railway  of 
Buffalo  filed  its  articles  of  association  June  17,  1895.  The  arti- 
cles of  association  of  the  relator  were  acknowledged  June  14y 
1895,  and  those  of  the  defendant  the  Terndnal  Railway  of  Buffalo 
were  acknowledged  June  12,  1895.  Both  companies  made  appli- 
cation for  the  certificate  required  by  section  59  of  the  rail- 
road law  by  filing  applications  therefor  with  the  board  of  railroad 
commissioners,  July  1,  1895.  Each  of  said  companies  proposed  to 
run  a  railroad  between  the  villages  of  Depew  and  Blasdell,  in  the 
county  of  Erie.  The  routes  are  practically  the  same,  and  are 
each  10  miles  in  length.  It  appears  that  a  number  of  trunk  lines  of 
railroads  come  into  close  proximity  with  each  other  at  the  village 
of  Depew,  and  certain  other  railroads  come  into  proximity  with  each 
other  at  the  village  of  Blasdell,  and  that  by  the  constraction  of  a 
line  of  railroad  between  Depew  and  Blasdell  the  interchange  ci^ 
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traffic  between  the  group  of  roads  coming  into  proximity  to  each. 
other  at  said  villages  could  be  made  outside  of  the  city  of  Buffalo, 
so  as  to  save  a  distance  of  some  six  miles.  The  termini  of  both 
roads  are  the  same;  the  amount  of  capital  stock  of  each  is  the  same; 
each  is  to  be  operated  by  steam  power,  and  each  is  what  is  called 
^'standard  gauge";  also  each  company  has  complied  with  the 
conditions  and  requirements  of  section  59  of  the  railroad  law.  The 
relator,  upon  filing  its  application  for  a  certificate,  asked  to  be 
heard  upon  its  application  in  advance  of  all  others  applying  for  a 
certificate  for  any  road  between  the  points  in  question,  and  also  filed 
notice  of  a  desire  to  be  heard  in  opposition  to  the  gi*anting  of  a  cer- 
tificate to  any  other  company.  The  board  of  railroad  commission- 
ers denied  the  first  request,  and  resolved  to  hear  both  applications 
on  the  same  day  and  at  the  same  time.  After  such  hearing,  the 
board  of  railroad  commissioners  issued  a  certificate  of  public  con- 
venience to  the  defendant  the  Terminal  Railway  of  Buffalo,  and 
refused  to  issue  such  a  certificate  to  the  relator.  The  board  of 
directors  of  the  relator  thereupon  took  the  proceedings  provided  by 
section  59  of  the  railroad  law  for  a  review  of  the  action  of  the  rail- 
road commissioners  in  refusing  to  grant  such  certificate,  which  pro- 
ceeding for  a  review  was  pending  in  the  general  term  of  the  supreme 
court  for  the  Fourth  department  at  the  time  the  writ  of  certiorari 
herein  was  granted.  By  this  proceeding  it  is  sought  to  review  the 
action  of  the  board  of  railroad  commissioners,  and  to  reverse  and 
Tacate  their  action  in  refusing  to  issue  a  certificate  to  the  relator 
and  issuing  one  to  the  defendant  the  Terminal  Railway  Company  of 
Buffalo,  or  at  least  to  reverse  their  action  in  issuing  such  certificate 
to  the  latter  company. 

While  the  applications  were  heard  together,  and  although  the 
decision  in  one  might  perhaps  have  its  weight  in  influencing  the 
decision  of  the  other,  as  appears  to  have  been  the  fact  in  this  case, 
jet  they  were  separate  and  distinct  proceedings.  The  relator's 
grievance  is  that  no  certificate  of  convenience  and  necessity  was 
granted  to  it.  It  can  have  no  cause  of  grievance  because  of  the 
granting  of  a  certificate  to  the  defendant  the  Terminal  Railway 
Company,  except  as  the  granting  of  such  certificate  interfered  with 
its  own  application,  upon  the  ground  that  public  necessity  and  con- 
venience did  not  require  the  construction  of  two  lines  of  railway 
between  the  points  in  question.  It  has  been  argued  before  us  that 
the  railroad  commissioners  had  no  jurisdiction  or  authority  to 
adjudicate  as  between  the  two  companies;  that  its  only  function  is 
to  determine  whether  public  convenience  and  necessity  require  the 
construction  of  a  railroad  between  the  points  mentioned  in  the  arti- 
cles of  association.  I  think  that  is  hardly  an  accurate  reading  of 
the  section  under  which  the  certificate  is  asked.  The  portion  of  the 
section  relating  to  the  granting  of  the  certificate  is  as  follows: 

"No  railroad  corporation  hereafter  formed  under  the  laws  of  this  state  shall 
exercise  the  powers  conferred  by  law  upon  such  corporations  or  begin  the  con- 
struction of  its  road  uatll  the  directors  shall  cause  a  copy  of  the  articles  of 
association  to  be  published  in  one  or  more  newspapers  In  each  county  in 
which  the  road  is  proposed  to  be  located,  at  least  once  a  week  for  three  suc- 
eessive  weeks,  and  shall  file  satisfactory  proof  thereof  with  the-board  of  raU- 
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road  commissioners;  nor  untii  the  board  of  railroad  commissioners  shall 
certify  that  the  foregoing  conditions  have  been  complied  with,  and  also  that 
public  conyenience  and  necessity  require  the  construction  of  said  railroad  as 
proposed  in  said  articles  of  association.'* 

.  Under  that  the  railroad  commissioners  have  to  pass  upon  the 
speciflc  application  of  each  company.  They  are  to  determine 
whether  '^public  convenience  and  necessity  require  the  construction 
of  said  railroad  as  proposed  in  said  articles  of  association"  of  the 
petitioning  company.  That  is  something  more  than  determining 
whether  public  necessity  and  convenience  require  the  construction 
of  a  railroad  between  the  points  mentioned  in  the  articles  of  associ- 
ation as  the  proposed  termini  of  their  road.  It  means  something 
more  than  merely  determining  whether  public  convenience  and 
necessity  require  the  building  of  any  road  between  the  proposed 
termini.  They  must  determine  whether  public  convenience  and 
necessity  require  the  construction  of  the  specific  road  proposed  in 
the  articles  of  association  of  the  petitioning  corporation.  And  in 
determining  that  question  various  things  are  to  be  taken  into  con- 
sideration by  the  commissioners,  as  suggested  in  the  case  of  In  re 
Amsterdam,  J.  &  G.  R.  Co.,  86  Hun,  578,  33  N.  Y.  Supp.  1001).  Among 
other  things  to  be  taken  into  consideration  is  the  route  that  the 
proposed  road  is  to  take  between  the  named  termini.  It  is  evident 
that  the  act  contemplates  the  filing  of  maps  of  the  proposed  route, 
for  it  speaks  of  theh*  certifying  copies  of  all  maps  filed  with  them,  in 
order  that  the  same  may  be  presented  to  the  supreme  court;  indicat- 
ing that  the  route  or  line  of  road  as  shown  upon  the  map  is  a  proper 
subject  for  consideration  in  reaching  their  decision;  thus  further 
indicating  that  the  question  for  them  to  decide  is  whether  public 
convenience  and  necessity  require  the  construction  of  the  proposed 
road,  not  any  road.  If  they  were  only  to  determine  whether  a  road 
was  required  between  any  given  termini,  there  would  be  no  occasion 
for  maps  or  profiles,  or  any  consideration  of  its  character,  steam 
or  electric,  its  route  or  gauge.  It  may  sometimes  happen,  as  in 
this  case,  that  two  companies  apply  for  a  certificate  to  construct  a 
road  between  the  same  points,  and  it  may  be  that  such  railroad 
commissioners  can  properly  certify  as  to  each  that  public  conven- 
ience and  necessity  require  the  construction  ot  its  road,  or  it  may 
be  that  they  cannot  conscientiously  certify  that  public  convenience 
and  necessity  require  the  construction  of  more  than  one  road.  It 
is  a  question  that  must  be  determined  by  some  one,  and  the  board 
of  railroad  commissioners  is  the  only  body  or  tribunal  vested  with 
authority  to  issue  the  certificate  in  question,  and  from  necessity, 
therefore,  it  haR  jurisdiction  to  determine,  in  the  case  of  conflicting 
applicants,  whether  certificates  shall  be  issued  to  both  or  only  to 
one,  and,  if  only  to  one,  which  one.  While,  as  I  have  before  stated, 
the  applicants  for  the  certificates  in  question  made  by  the  relator 
and  by  the  Terminal  Railway  Company  were  heard  together,  yet 
each  was  a  separate  and  distinct  proceeding,  and  they  must  be  so 
considered  by  us. 

For  the  redress  of  the  relator's  grievance  a  remedy  is  provided  by 
section  59  of  the  railroad  law  by  a  review  of  the  proceedings  before 
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the  railroad  commissioners,  formerly  by  the  general  term,  now  by 
the  appellate  division  of  the  department  within  which  it  is  pro- 
posed to  build  the  road  in  question.  The  relator  has  availed  itself 
of  that  remedy,  and  it  appears  by  the  return  of  the  railroad  commis- 
sioners that  since  the  issuance  of  the  writ  herein  the  general  term  of 
the  supreme  court  for  the  Fourth  department  has  reviewed  the  pro- 
ceedings of  the  milroad  commissioners  in  refusing  to  grant  the  re- 
lator the  certificate  applied  for,  and  the  prevailing  opinion  of  the 
court  is  embodied  in  such  return.  Whatever  my  views  may  be  as 
to  the  propriety  of  the  decision  of  the  railroad  commissioners,  or  of 
the  general  term  in  affirming  it,  it  would  be  unbecoming  for  me  to 
assert  that  opinion,  because  this  court  cannot  sit  in  review  of  the 
decision  of  the  general  term  of  the  Fourth  department,  nor  can  it 
indirectly  reverse  that  decision  in  passing  upon  the  writ  of  certiorari 
now  before  it.  A  writ  of  certiorari  cannot  be  issued  "to  review 
a  determination,  which  does  not  finally  determine  the  rights  of  the 
parties  with  resi)ect  to  the  matter  to  be  reviewed,"  or  "where  the 
determination  can  be  adequately  reviewed  by  an  appeal  to  a  court, 
or  some  other  body  or  officer."  Code  Civ.  Proc.  §  2122,  subds.  1,  2. 
It  has  been  held  that  it  is  not  a  final  determination  where  a  resort 
raa>  be  had  to  some  other  body,  tribunal,  or  officer  for  a  revision, 
rehearing,  or  review.  People  v.  Dennison,  28  Hun,  328;  People  v. 
Board  of  Sup'rs  of  Wayne  Co.,  49  Hun,  476,  2  N.  Y.  Supp.  555; 
People  V.  Nichols,  79  N.  Y.  582.  And  in  a  proceeding  to  procure  a 
certificate  of  public  convenience  and  necessity,  a  review  of  a  refusal 
by  the  railroad  commissioners  to  grant  such  certificate  may  be  had 
in  the  supreme  court,  as  I  have  heretofore  stated.  The  action,  then, 
of  the  railroad  commissioners  in  refusing  to  grant  such  certificate 
cannot  be  said  to  finally  determine  the  rights  of  the  parties,  and 
therefore  the  writ  of  certiorari  will  not  lie.  Adequate  provision 
has  been  made  for  the  review  of  a  refusal  to  issue  a  certificate,  and 
for  that  reason  the  writ  of  certiorari  will  not  lie.  The  application 
to  the  general  term  to  review  the  proceedings  of  the  railroad  com- 
missioners is  a  proceeding  in  the  nature  of  an  appeal  from  their 
decision,  and  it  has  been  held  that  a  writ  of  certiorari  will  not  be 
entertained  while  an  appeal  is  pending  in  the  same  matter.  People 
V.  Wallace,  4  Thomp.  &  C.  438;  People  v.  Dennison,  28  Hun,  328. 
When  the  writ  of  certiorari  was  issued  in  this  case,  a  review  of  the 
refusal  of  the  railroad  commissioners  to  issue  a  certificate  to  the 
relator  was  pending  before  the  general  term  of  the  supreme  court, 
and  undecided.  For  these  reasons  I  think  that  this  court  cannot 
review  in  these  proceedings  the  action  of  the  railroad  commissioners 
in  refusing  to  grant  a  certificate  to  the  relator. 

There  is  no  provision  made  in  the  law  for  an  appeal  from  or  a 
review  of  the  proceedings  of  the  railroad  commissioners  in  granting 
a  certificate  of  public  convenience  and  necessity,  and,  no  other  pro- 
ceeding being  authorized  by  law  to  review  their  proceeding  in  that 
respect,  a  proper  case  is  presented  to  do  so  by  certiorari.  At  com- 
mon law  the  office  of  the  certiorari  was  to  bring  up  the  record  of 
inferior  tribunals  to  enable  the  court  to  determine  whether  such 
tribunals  had  proceeded  within  their  jurisdiction.     Pefirfria  il  Betts, 
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55  N.  Y.  600.  The  common  law  in  that  respect  has  been  extended 
in  practice  and  by  statute,  and  now,  in  addition  to  jurisdictional 
questions,  the  court  is  empowered  to  determine  upon  certiorari 
whether,  "in  making  the  determination,  any  rule  of  law,  affecting 
the  rights  of  the  parties  thereto,  has  been  violated,  to  the  prejudice 
of  the  relator";  ^'whether  there  was  any  competent  proof  of  all  the 
facts,  necessary  to  be  proved,  in  order  to  authorize  the  making  of 
the  determination;"  "if  there  was  such  proof,  whether  there  was, 
upon  all  the  evidence,  such  a  preponderance  of  proof,  against  the 
existence  of  any  of  those  facts,  that  the  verdict  of  a  jury,  affirming 
the  existence  thereof,  rendered  in  any  action  in  the  supreme  court, 
triable  by  a  jury,  would  be  set  aside  by  the  court,  as  against  the 
weight  of  evidence."  Code  Civ.  Proc.  §  2140.  That  the  railroad 
commissioners  had  jurisdiction  in  the  proceedings  is  conceded.  Did 
they,  in  granting  the  certificate  to  the  Terminal  Railway,  violate 
any  rule  of  law  affecting  the  rights  of  the  parties,  to  the  prejudice 
of  the  relator?  As  I  understand  it,  the  relator  contends  that  there 
was  such  a  violation  of  law  to  its  prejudice,  in  this:  that  it,  having 
completed  its  organization  first,  acquired  a  right  to  have  its  appli- 
cation for  a  certificate  heard  and  passed  upon  before  that  of  the 
Terminal  Railway;  and  that,  the  application  of  the  latter  being 
heard  at  the  same  time  and  passed  upon  before  that  of  the  relator, 
the  decision  upon  its  application  granting  to  it  a  certificate  operated 
to  the  disadvantage  of  the  relator,  because,  the  railroad  commis- 
sioners having  decided  that  only  one  road  was  necessary,  the  issu- 
ing of  a  certificate  to  the  Terminal  Railway  Company  operated  to 
exclude  the  relator, — the  assumption  being  that,  if  the  application 
of  the  relator  had  been  heard  and  decided  first,  it  would  have  re- 
ceived the  certificate,  and  the  Terminal  Railway  Company  would 
have  been  excluded.  I  cannot  see  that  that  result  would  neces- 
sarily follow.  It  might  not  have  received  the  certificate  if  there 
had  been  no  other  applicant.  The  relator,  however,  contends  that 
it  has  a  vested  right  to  such  certificate  as  against  the  Terminal  Rail- 
way Company.  This  contention  proceeds  upon  the  theory,  as  stated 
by  the  counsel  for  the  relator,  that: 

"On  June  15,  1895,  it  [the  relator]  became  vested  under  the  law  with  the  right 
to  construct  its  railroad  from  Depew  to  Blasdell,  whenever  it  should  appear  to 
the  satisfaction  of  the  railroad  commissioners  that  public  convenience  and 
necessity  required  the  construction  of  a  railroad  between  these  points." 

No  authority  was  cited  to  us  to  sustain  this  claim;  neither  have 
I  been  able  to  find  any,  and  I  do  not  think  it  can  be  sustained,  either 
upon  principle  or  authority.  I  have  before  called  attention  to  the 
fact  that  the  certificate  is  not  to  be  to  the  effect  that  public  con- 
venience and  necessity  require  the  construction  of  a  railroad,  but 
of  the  railroad  jn^oposed  in  the  articles  of  association  of  the  peti- 
tioning company,  and  as  proposed  in  such  articles  of  association. 
To  say  that  when  it  appears  that  public  convenience  and  necessity 
require  the  construction  of  some  road  between  given  termini,  then 
the  persons  first  associated  together  to  build  a  road  between  such 
termini  are  entitled  as  of  right  to  have  the  railroad  commissioners 
issue  a  certificate  to  them  that  public  convenience  and  necessity 
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require  the  construction  of  the  particular  railroad  proposed  in 
their  articles  of  association,  regardless  of  the  route  proposed,  the 
kind  of  a  railroad,  whether  steam  or  electric,  or  whether  broad  or 
naiTow  gauge,  is  to  deprive  the  railroad  commissioners  of  a  large 
part,  if  not  all,  of  the  discretion  supposed  to  have  been  conferred 
upon  them.  But,  without  further  discussion  of  that  portion  of  the 
statement  of  relator's  claim,  it  does  not  seem  to  me  that  the  relator 
acquired  any  vested  right  by  filing  its  articles  of  association.  The 
association  of  a  number  of  persons  together  does  not  constitute  them 
a  corporation  until  all  the  laws  necessary  to  give  them  corporate 
powers  have  been  complied  with. 

The  construction  of  a  railroad  is  not  a  matter  of  right;  it  is  a 
privilege  granted  by  the  state,  and  can  only  be  obtain^  by  comply- 
ing witii  the  laws  of  the  state  regulating  the  granting  of  such  priv- 
ileges. In  re  Amsterdam,  J.  &  G.  R.  Co.,  86  Hun,  578,  33  N.  Y. 
Supp.  1009.  One  of  those  laws  is  that,  before  any  railroad  corpo- 
ration can  exercise  any  of  the  powers  conferred  by  law^  upon  such 
corporations,  or  begin  the  construction  of  its  road,  it  must  secure 
from  the  railroad  commissioners  a  certificate  of  the  kind  hereinbe- 
fore described.  Chapter  676,  §  59,  Laws  1892.  The  statute  does 
not  recognize  that  prior  to  the  granting  of  the  certificate  the  corpo- 
ration has  any  powers.  It  does  not  say  it  shall  not  exercise  its  pow- 
ers, but  the  "powers  conferred  by  law  upon  such  corporations."  If 
it  can  exercise  no  corporate  powers,  what  rights  or  privileges  has 
it?  Corporate  powers  and  rights  go  together;  one  cannot  exist 
without  the  other.  The  only  right  a  corporation  has  is  the  ability 
to  exercise  certain  powers.  I  cannot  conceive  of  a  corporation  with 
no  corporate  powers.  Powers  which  cannot  be  exercised  are  not 
powers.  The  ability  to  exercise  corporate  power  constitutes  the 
breath  of  life  to  a  corporation.  Without  it,  it  cannot  exist.  Prac- 
tically, a  corporation  that  has  no  powers  that  it  can  exercise  has  no 
power  at  all,  and  is  not  in  fact  a  corporation.  It  is  not  a  case  of 
suspended  animation,  but  a  case  where  there  has  been,  as  yet,  no 
life.  It  seems  to  me  that  it  is  not  complete  as  a  corporation  until 
the  certificate  mentioned  has  been  granted.  Until  that  time,  it  is 
an  inchoate  thing;  and  until  that  time  it  has  no  vested  rights. 
Both  applications  for  .certificates  having  been  made  at  the  same  time, 
I  think  the  railroad  commissioners  had  the  legal  right  to  consider 
them  together,  without  regard  to  who  had  filed  their  articles  of 
association  first,  and  that  consequently  no  "rule  of  law  affecting 
the  rights  of  the  parties  thereto  has  been  violated  to  the  prejudice 
of  the  relator." 

It  is  conceded  that  public  convenience  and  necessity  require  the 
construction  of  some  railroad  between  Depew  and  Blasdell,  and  the 
railroad  commissioners  decided  that  only  one  railroad  was  required. 
While,  as  an  original  proposition,  I  might  be  inclined  to  differ  with 
them  in  that  respect,  yet  I  do  not  see  that  we  can  review  their 
determination  in  that  regard  here.  That  was  a  proper  subject  for 
consideration  upon  the  review  of  their  refusal  to  grant  the  relator 
a  certificate  by  the  supreme  court  of  the  Fourth  department     Hav- 
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ing  decided  that  only  one  certificate  should  be  issued,  it  is  a  mat- 
ter of  no  practical  importance  which  case  was  in  form  decided  first, 
both  being  considered  together.  Having  come  to  the  conclusion 
that  a  railroad  was  required,  the  next  thing  for  them  was  whether 
the  particular  road  as  proposed  by  either  applicant  in  its  articles  of 
association  was  required.  In  determining  that  question  they  had  a 
right,  among  other  things,  to  take  into  consideration  the  routes  to 
be  taken  in  connecting  the  two  termini,  and  the  manner  of  con- 
struction of  the  proposed  roads;  and,  if  there  was  any  practical  dif- 
ferences in  these  respects  between  the  parties  applying,  to  consi- 
der them  in  determining  to  which  of  them  the  certificate  should  be 
granted.  It  seems  to  me,  by  the  findings  or  opinion  of  the  commis- 
sion, that  ip  considering  the  application  of  the  relator  elements 
were  taken  into  consideration  by  them  that  should  have  no  effect 
or  weight  in  determining  a  question  of  this  kind, — as,  for  instance, 
"the  parties  in  interest,"  it  being  conceded  that  both  were  acting 
in  good  faith,  and  of  sufficient  ability  to  build  the  road;  "and  the 
lines  that  are  to  furnish  the  same"  (i.  e.  business),  whether  the  cor- 
porations were  organized  in  this  or  other  states,  or  whether  the 
capital  thereof  was  owned  by  residents  of  this  or  of  an  adjoining 
state.  These  elements  do  not  appear  to  have  been  considered  by 
the  general  term  in  its  review  of  the  refusal  to  grant  the  relator 
a  certificate,  and,  presumably,  were  not  called  to  its  attention;  and 
I  am  not  clear  as  to  whether  we  have  a  right  to  consider  them  here 
upon  the  question  as  to  whether  the  certificate  was  properly  awarded 
to  the  Terminal  Railway  Company,  for  it  is  that  certificate  we  are 
now  considering.  But,  assuming  that  we  have  a  right  to  take  such 
alleged  errors  into  consideration,  and  eliminating  them  from  the 
case,  still  I  cannot  say  that  the  action  was  erroneous  in  refusing 
to  award  a  certificate  to  the  relator  and  granting  one  to  the  Term- 
inal Railway  Company.  The  burden  is  upon  the  relator  to  show 
error,  and,  with  the  improperly  considered  elements  eliminated  from 
the  case,  I  cannot  say  that  the  decision  of  the  commissioners  would 
not  or  should  not  have  been  the  same.  There  would  be  still  enough 
left  in  the  case  to  call  for  the  exercise  of  then*  discretion  as  to 
which  of  the  two  applications  should  receive  a  certificate. 

We  cannot  consider  the  evidence  as  if  we  were  determining  the 
matter  in  the  first  instance.  Some  weight  and  importance  must  be 
attached  to  the  decision  of  the  conmiissioners,  and  the  burden  is 
upon  the  relator  to  show  to  us  that  the  decision  of  the  commission- 
ers was  contrary  to  the  clear  weight  of  evidence.  In  re  New  Ham- 
burgh R.  Co.,  76  Hun,  76,  27  N.  Y.  Supp.  664;  In  re  Amsterdam, 
J.  &  G.  R  Co.,  86  Hun,  578,  33  N.  Y.  Supp.  1009.  To  reverse  their 
decision  upon  certiorari,  we  must  find  that  there  was  such  a  pre- 
ponderance of  evidence  adverse  to  the  conclusion  they  arrived  at 
that,  if  it  had  been  the  verdict  of  a  jury,  we  would  set  it  aside  as 
against  the  weight  of  evidence.  Cede  Civ.  Proc.  §  2140,  subd.  5.  I 
can  find  no  such  preponderance  of  evidence. 

My  conclusion  therefore  is  that  the  action  of  the  board  of  rail- 
road commissioners  in  refusing  to  issue  to  the  relator  the  certificate 
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provided  for  in  section  59  of  the  railroad  law  cannot  be  reviewed 
bj  us  in  these  proceedings,  because  their  action  did  not  finally  de- 
termine the  rights  of  the  relator,  and  because  another  means  is 
provided  by  law  whereby  their  decision  could  be  adequately  re- 
viewed, and  also  because,  at  the  time  of  issuing  the  writ  herein,  a 
proceeding  to  review  the  action  of  the  railroad  commissioners,  in  the 
manner  prescribed  by  law, 'was  then  pending  and  undecided;  that 
in  the  proceedings  on  the  application  for  a  certificate  by  the  Ter- 
minal Railway  Company  the  said  commissioners  had  jurisdiction  of 
the  proceedings,  and  jurisdiction  to  determine  whether  it  would 
issue  certificates  to  both  applicants  or  to  only  one,  and,  If  to  one 
only,  which  one;  that  in  making  their  determination  they  violated 
no  rule  of  law  affecting  the  rights  of  the  relator  to  its  prejudice; 
that  there  was  competent  proof  of  the  facts  necessary  to  be  proved 
in  order  to  authorize  them  to  make  a  determination,  and  that  there 
was  not  such  a.  preponderance  of  evidence  against  their  determina- 
tion as  would  justify  us  in  setting  it  aside.  The  decision  of  the 
railroad  commissioners  is  therefore  affirmed,  and  the  writ  of  cer- 
tiorari quashed,  with  $50  costs  and  disbursements  to  the  defendant 
the  Terminal  llailway  Company  of  Buffalo. 

lilERWIN,  PUTNAM,  and  T^\NDON,  JJ.,  concur.     PARKER,  P. 
J.,  dissents.     For  dissenting  opinion,  see  38  K.  Y.  Supp.  8G1. 


AXTHONY  V.  VILLAGE  OF  GLENS  FALLS. 

(Supreme  Court,  General  Term,  Third  Department    April  14.  1896.) 

Municipal  Cokporatioks— Negligence— Icy  Sidewalks. 

A  city  is  not  liable  for  injuries  to  a  pedestrian  resulting  from  a  fall 
caused  by  a  smooth  coating  of  ice  upon  its  sidewall^s,  caused  by  the  low 
temperature,  in  consequence  of  which  all  the  walks  had  become  slippery, 
where  there  is  no  ridge,  uuevenness,  or  unusual  condition  of  the  walk,  and 
there  is  no  other  sliowing  of  negligence,  except  that  the  Ice  had  remained 
upon  the  walk  for  two  weeks. 

Appeal  from  circuit  court,  Warren  county. 

Action  by  Lula  Anthony,  by  Jacob  Anthony,  guardian  ad  litem, 
against  the  village  of  Glens  Falls.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

James  H.  Bain,  for  appellant. 

Potter  &  Kellogg  (J.  A.  Kellogg,  of  counsel),  for  respondent. 

PUTNAM,  J.  The  plaintiff  recovered  a  judgment  in  the  court 
below  for  injuries  sustained  by  her  in  consequence  of  falling  on  a 
sidewalk  in  one  of  the  streets  of  the  village  of  Glens  Falls.  The 
negligence  attributed  to  the  defendant  was  in  allowing  a  strip  of 
ice  on  such  street  to  remain  in  a  dangerous  condition  for  several 
weeks  before  and  up  to  the  time  of  the  accident.  The  sidewalk,  at 
the  place  where  the  plaintiff  fell,  was  about  eight  feet  wide,  paved 
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with  stone  and  brick,  and  in  good  condition.  The  snow  had  been 
kept  shoveled  from  it  during  the  winter,  and  the  stone  portion,  at 
the  time  of  the  accident,  was  free  from  ice  and  snow.  But  on  the 
brick  or  outer  part  of  the  walk  there  was  a  thin,  smooth  coating  of 
ice.  At  the  place  of  the  accident  there  was  no  ridge,  unevenness, 
accumulation  of  ice  or  snow,  or  obstruction.  There  was  simply  a 
thin  coat  of  ice,  about  two  feet  wide  and  several  feet  long.  At  the 
time  manj  of  the  streets  of  the  village  were  more  or  less  in  the 
same  condition.  We  think  the  trial  court  properly  submitted  to 
the  jury  the  questions  raised  as  to  the  contributory  negligence  of 
the  plaintiff,  and  whether  the  condition  of  the  walk  at  the  place 
in  question  had  continued  for  a  long-enough  period  to  charge  the 
defendant  with  notice  thereof.  Hence  the  only  question  requiring 
consideration  is  whether  negligence  could  be  attributed  to  the  cor- 
poration for  failing  to  remove  the  strip  of  ice  in  question.  In  Kin- 
ney V.  City  of  Troy,  108  N.  Y.  567,  15  N.  E.  728,  the  action  was 
brought  to  recover  damages  resulting  from  a  fall  on  one  of  the 
defendant's  streets,  on  which  ice  had  formed.  The  court  held  (we 
quote  from  the  syllabus) : 

"A  city  is  not  bound  to  keep  Its  siflewaUcs  absolutely  free  from  Ice,  and 
while  it  may  be  liable  to  a  traveler  for  Injuries  caused  by  an  accumulation  of 
Ice  rendering  a  sidewalk  unsafe,  where  the  circumstances  are  such  as  to  charge 
defendant  with  neglect  of  duty,  to  Impose  such  liability  something  more  must 
be  shown  than  the  simple  fact  that  there  was  lee  upon  the  sidewalk,  rendering 
It  slippery." 

In  the  case  under  consideration  no  fact  was  shown  indicating  neg- 
ligence on  the  part  of  the  corporation,  except  that  there  was  ice 
on  the  sidewalk;  and,  under  the  doctrine  thus  laid  down  by  the 
court  of  appeals,  the  plaintiff  failed  to  show  any  omission  of  duty 
on  the  part  of  the  defendant  In  Kaveny  v.  City  of  Troy,  108  N.  Y. 
571, 15  N.  E.  726,  it  was  shown  thrft  the  sidewalk,  at  the  place  where 
the  accident  occurred,  was  made  slippery  by  water  dripping  from 
the  eaves  of  a  building  and  freezing.  The  court  of  appeals  held 
that  the  city  was  not  compelled  to  remove  the  ice  so  formed,  nor  to 
exercise  unreasonable,  persistent,  or  extraordinary  diligence,  during 
freezing  weather,  to  remove  ice  formed  from  natural  causes.  In  the 
opinion  of  Judge  Finch  the  following  language  is  used:  "Some- 
thing more  than  the  presence  of  ice,  due  to  the  results  of  a  low  win- 
ter temperature,  must  be  shown,  to  make  the  city  chargeable  with 
negligence."  In  Gram  v.  Village  of  Greenbush  (Sup.)  3  N.  Y.  Supp. 
76,  the  general  term  of  the  Third  department  made  a  similar  de- 
cision. In  Harrington  v.  City  of  Buffalo,  121  N.  Y.  147,  24  N.  E. 
186,  the  action  was  brought  to  recover  damages  for  an  injury  oc- 
casioned by  ice'  which  was  allowed  to  remain  on  one  of  the  side- 
walks of  the  defendant.  There  was  evidence  showing  that  the  walk, 
at  the  place  where  the  accident  occurred,  was  covered  with  ice. 
The  court  held  that  the  city  was  not  liable;  that  the  proof  did 
not  show  that  there  was  an  unusual  or  dangerous  obstruction  to 
travel,  arising  from  snow  or  ice  on  the  sidewalk.  And  for  this  rea- 
son, as  well  as  upon  the  ground  of  want  of  notice  to  the  city  of 
the  condition  of  the  street,  the  judgment  was  reversed.    See,  also. 
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Taylor  v.  City  of  YonkeiB,  105  N.  Y.  202,  11  N.  E.  642.  We  think 
the  principle  may  be  deemed  established  by  the  authorities,  that  a 
municipal  corporation  is  not  liable  for  an  injury  resulting  from  a 
smooth  coating  of  ice  on  its  sidewalks  during  the  winter  season, 
where  there  is  no  ridge,  unevenness,  or  unusual  condition  of  the 
walk,  and  where,  as  in  this  case,  no  fact  is  shown  indicating  neg- 
ligence on  the  part  of  the  municipal  authorities,  except  a  mere  slip- 
pery walk,  caused  by  a  low  temperature,  in  consequence  of  which 
all  the  streets  within  the  municipality  have  become  coated  with  ice. 
In  this  climate  it  is  not  within  the  power  of  a  municipal  corporation 
to  prevent  such  a  condition  of  its  streets.  In  Fox  v.  Village  of  Ft. 
Edward,  48  Hun,  363, 1  N.  Y.  Supp.  81,  the  same  general  term  which 
shortly  afterwards  passed  upon  the  case  of  Qramm  v.  Village  of 
Greenbush,  supra,  sustained  a  recovery  for  the  plaintiff,  but  it  wa& 
shown  that  there  was  an  unusual  condition  and  accumulation  of  ice. 
In  each  of  the  cases  of  Todd  v.  City  of  Troy,  61  N.  Y.  606;  Pomfrey 
V.  Village  of  Saratoga  Sprmgs,  104  N.  Y.  459,  11  N.  E.  43;  Keane 
V.  Village  of  Waterford,  130  N.  Y.  188,  29  N.  E.  130;  and  Weston 
V,  City  of  Troy,  139  N.  Y.  281,  34  N.  E.  780,— where  a  municipal 
corporation  has  been  held  liable  for  injuries  received  by  an  indi- 
vidual in  consequence  of  ice  being  allowed  to  remain  on  its  side- 
walks, it  was  shown  that  there  was  a  ridge  or  accumulation  of  snow 
or  ice  forming  an  obstruction  in  the  street 

We  conclude  that  the  trial  court  should  have  granted  the  mo- 
tion of  the  defendant,  made  at  the  close  of  the  evidence,  to  dismiss 
the  complaint.  The  judgment  should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event. 

PARKER,  P.  J.,  and  LANDON,  J.,  concur.  HERRICK  and 
MERWIN,  JJ.,  concur  in  result. 


DRURY  V.  WILSON,  SherifT. 

(Supreme  Court,  AppeUate  DiviBion,  Third  Department.    April  14,  1896.) 

1.  Fraudulent  Conveyances— Change  of  PoseEssiON. 

A  purchaser  under  a  bill  of  sale,  made  late  in  the  afternoon,  took  the 
keys  of  the  store,  locked  the  door,  and,  early  the  next  morning,  opened  the 
store,  engaged  the  former  owner  to  act  temporarily  as  his  clertL,  and  went 
away.  Held  an  immediate  change  of  possession,  effective  against  attaching 
creditors  of  the  seller. 
3.  Same— Prkfeuhino  Creditors. 

A  faUing  debtor  may  prefer  a  bona  fide  creditor  by  a  bill  of  sale. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Alfred  C.  Drury  against  L.  Howard  Wilson,  late  sheriff, 
to  recover  personal  property.  From  a  judgment  for  plaintiff,, 
defendant  appeals.     AflSrmed. 

Argued  before  PARKER,  P.  J.,  and  HERRICK,  LANDON,  MER- 
WIN, and  PUTNAM,  JJ. 

Frank  N.  Cleaveland  (I^edyard  P.  Hale,  of  counsel),  for  appellant. 

A.  Z.  Squires  (John  C.  Keeler,  of  counsel),  for  respondent.         t 
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PUTNAM,  J.  The  plaintiff  claimed  title, to  the  property  de- 
scribed in  the  complaint,  under  a  bill  of  sale  from  one  Murray  N. 
Ralph.  The  defendant,  in  his  answer,  alleged  that  said  Ralph, 
being  at  the  time  insolvent,  executed  said  instrument  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding  his  creditors.  The 
question  as  to  his  intent  was  one  of  fact,  and  the  learned  and  ex- 
perienced referee  before  whom  the  case  was  tried  has  found  in  favor 
of  the  plaintiff.  After  a  careful  examination  of  the  testimony,  we 
are  of  the  opinion  that  it  sustains  his  conclusions.  It  is  not  denied 
that  the  transfer  of  Ralph  to  the  plaintiff  was  made  to  pay  honest 
debts  of  the  former,  amounting  to  |3,700  besides  the  interest  there- 
on. The  bill  of  sale  was  executed  late  in  the  afternoon  of  December 
25,  1894.  Inmiediately  after  the  purchase,  plaintiff  took  the  keys 
of  the  store,  locked  the  door,  and  the  next  morning,  at  an  early  hour, 
opened  the  store,  making  a  temporary  arrangement  with  Ralph  to 
act  as  his  clerk.  Shortly  afterwards,  while  plaintiff  was  absent 
from  the  store,  the  defendant  levied  upon  and  took  possession  of 
the  property  in  question.  The  evidence  clearly  justified  the  finding 
that  there  was  an  immediate  change  of  possession  under  the  bill  of 
sale. 

The  defendant  failed  to  show  that  the  plaintiff  paid  such  an 
inadequate  price  for  the  property  as  to  indicate  a  fraudulent  intent. 
The  debts  assumed  by  him  amounted  to  |3,700,  besides  interest. 
The  referee  found  the  value  of  the  goods  to  be  (3,463.50;  |200  was 
collected  from  the  accounts  assigned  at  the  same  time, — in  all, 
f3,663.50.  It  was  not  shown  that  the  real  estate  which  Ralph  at 
the  same  time  conveyed  to  the  plaintiff  was  of  any  value.  The  evi- 
dence tended  to  show  that  it  was  not  worth  any  sum  over  the  in- 
cumbrances thereon.  The  value  of  the  claim  against  Eldredge 
and  Seymour,  which  was  then  in  litigation,  does  not  appear.  The 
plaintiff  and  Ralph  might  naturally  and  properly  bear  in  mind  that, 
though  the  goods  were  thought  to  be  worth  f3,600,  yet  the  amount 
that  the  former  would  receive  therefrom  after  paying  rent  of  store 
and  other  expenses  would  be  far  less  than  that  sum.  It  is  certainly 
doubtful  whether  the  plaintiff,  if  he  had  been  allowed  to  dispose 
of  the  goods,  and  realize  all  that  he  was  able  to  from  property  con- 
veyed to  him  by  Ralph  at  the  time  in  question,  would  have  collected 
more  than  the  amount  of  the  debts  he  assumed. 

There  was  a  confiict  in  the  evidence  as  to  the  value  of  the  prop- 
erty converted  by  the  defendant.  We  are  not  authorized  to  over- 
rule the  finding  of  the  referee  on  the  question  of  fact  submitted  to 
him  as  to  such  value. 

It  being  now  settled  that  a  failing  debtor  may  prefer  a  creditor 
by  a  bill  of  sale  (London  v.  Martin,  79  Hun,  229,  29  N.  Y.  Supp.  396, 
and  cases  cited),  we  see  no  reason  to  doubt  that  a  correct  conclu- 
sion was  reached  by  the  referee,  and  that  the  plaintiff,  under  the 
bill  of  sale  in  question,  obtained  a  valid  title  to  the  property  for  the 
value  of  which  he  recovered  judgment.  Neither  the  ruling  of  the 
referee  nor  the  trial  requires  a  reversal  of  the  judgment. 

Judgment  affirmed,  with  costs.     All  concur. 
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In  re  PIZA. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    May  8.  1896.) 

Mortgages— Release  op  Mortgagor. 

Where  the  grantee  of  mortgaged  premises  'lid  not  assume  the  payment 
of  the  mortgage,  an  extension  of  time  for  payment  of  the  debt  given  the 
grantee  by  the  mortgagee  releases  the  mortgagor  only  to  the  extent  of 
the  value  of  the  land  at  the  time  of  the  agreement  for  such  extension; 
and  therefore,  in  an  action  to  foreclose  the  mortgage,  the  discontinuance, 
by  consent,  of  the  action,  as  to  the  mortgagor,  on  the  claim  being  inter* 
posed  by  him  that  the  extension  of  payment  released  him  from  liability, 
does  not  prevent  an  action  against  the  mortgagor,  in  case  of  a  deficiency 
on  the  foreclosure  sale.     Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Petition  by  Joshua  S.  IMza,  as  administi*ator  of  Rachel  S.  Piza, 
to  sue  David  W.  O'Neil  upon  a  certain  bond  executed  by  him. 
From  an  order  granting  the  petition,  O'Neil  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Greorge  E.  Miner,  for  appellant. 
Benjamin  N.  Cardozo,  for  respondent 

BARRETT,  J.  The  order  appealed  from  grants  the  petitioner, 
Joshua  fc5.  Piza,  applying  as  administrator  of  Rachel  S.  Piza,  de- 
ceased, leave  to  sue  David  W.  O'Neil  to  recover  the  amount  due  upon 
his  bond.  O'Neil  executed  his  bond  and  mortgage  to  the  petitioner, 
individually,  on  January  4,  1889.  They  were  for  |25,000,  and  fell 
due  January  4,  1892,  prior  to  which  time  they  were  assigned  to  the 
decedent.  In  December,  1890,  O'Neil  sold  the  mortgaged  premises 
to  one  Steers,  who  took  subject  to  the  mortgage,  but  did  not  cove- 
nant to  pay  it.  On  January  4,  1892,  the  decedent  entered  into  a 
written  agreement  with  Steers,  without  O'NeiFs  knowledge  or  con- 
sent, extending  the  time  of  payment  three  years.  By  this  instru- 
ment. Steers  made  himself  liable  for  the  whole  principal  sum,  '^with 
like  ejffect  as  if  the  party  of  the  second  part  rsteers]  had  assumed 
and  agreed  to  pay  the  said  mortgage  in  and  by  the  terms  of  the 
deed"  which  he  received  from  O'Neil.  The  mortgage  was  foreclosed 
in  the  early  part  of  1894  on  account  of  a  default  in  the  payment  of 
interest.  O'Neil  was  at  first  made  a  party  defendant,  and  jud^- 
mt^nt  for  any  deficiency  claimed  against  him ;  but,  upon  his  assertion 
that  the  extension  had  relieved  him  from  all  liability  on  the  bond, 
the  action  was  discontinued  as  to  him  by  consent. 

If  Steers  had  covenanted  with  O'Neil,  in  the  deed,  to  assume  the 
mortgage,  there  is  no  doubt  that  O'Neil  would  have  become  simply  a 
surety  for  the  performance  of  the  covenant,  and  that  the  extension 
would  have  relieved  him  from  all  liability.  Calvo  v.  Davies,  73  N. 
Y.  216.  But  Steers  did  not  so  covenant,  and  O'Neil's  exemption  from 
liability  upon  the  bond  was  limited  to  the  value  of  the  land  at  the 
time  of  the  agreement.  Murray  v.  Marshall,  94  N.  Y.  611.  He 
was  not  liable  for  any  deficiency  which  might  arise  upon  the  sale 
in  the  foreclosure  suit.  He  was  only  liable  for  the  difference  be- 
tween the  actual  value  pf  the  land  at  the  time  of  the  agreement,  and 
the  amount  of  the  mortgage.     The  risk  of  future  depreciation  fell 
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upon  the  creditor.  It  ic  doubtful,  therefore,  whether  the  question 
of  (VNeil's  liability,  and  its  extent,  could  have  been  appropriately 
tried  in  the  foreclosure  action.  Not  being  liable  for  any  deficiency 
upon  the  sale,  and  his  liability,  if  any,  depending  upon  considera- 
tions foreign  to  an  ordinary  decree  of  foreclosure  and  sale,  his  be- 
ing dropped  as  a  party  defendant  did  not  substantially  prejudice 
him,  or  affect  his  real  interests.  Whether  he  is  now  liable  de- 
pends, not  upon  what  the  property  brought  at  the  foreclosure  sale, 
but  entirely  upon  its  value  at  the  time  of  the  agreement  between 
the  decedent  and  Steers.  The  petition  states,  upon  information  and 
belief,  that  the  property  was  then  of  less  value  than  the  mortgage. 
O'Neil  states,  also  upon  information  and  belief,  that  it  was  worth 
more.  These  conflicting  claims  cannot  properly  be  tried  upon  affi- 
davits, and  we  see  nothing  oppressive  or  inequitable  in  permitting 
the  petitioner  to  bring  his  action  to  have  that  question  properly  de- 
termined. 

The  order  should  therefoi-e  be  affirmed,  with  f  10  costs  and  dis- 
bursements of  the  api)eal. 

RUMSRY,  O'BRIEN,  and  INGRAHAM,  JJ.,  concur. 

VAN  BRUNT,  P.  J.  (dissenting).  On  the  4th  of  January,  1889,. 
David  W.  O'Neil,  being  the  owner  of  certain  premises  In  the  city 
of  New  York,  executed  a  bond  containing  the  usual  interest  clause, 
and  a  mortgage  thereon,  to  Joshua  S.  Piza,  to  secure  the  sum  of 
f25,00().  Thereafter  said  Joshua  8.  Piza  assigned  said  bond  and 
mortgage  to  one  Rachel  S.  Piza.  On  the  9th  of  December,  1890, 
O'Neil  conveyed  the  premises  in  question  to  one  Abraham  Steers, 
subject  to  the  mortgage  above  mentioned.  The  said  mortgage  fall- 
ing due  on  the  4th  of  January,  1892,  Rachel  S.  Piza  and  the  said 
Abraham  Steers  entered  into  an  agreement  reciting  said  mortgage 
and  the  assignment  of  the  same,  and  that  said  Steers  was  the  owner 
of  the  premises,  by  which  the  said  Rachel  S.  Piza  extended  the  time 
of  the  payment  of  the  mortgage  until  the  4th  of  January,  1895,  and 
said  Steel's  agreed  to  pay  the  same.  Rachel  S.  Rza  having  died,, 
the  petitioner,  Joshua  S.  Piza,  was  appointed  her  administrator.  On 
the  4th  of  January,  1894,  Steers  having  failed  to  pay  the  interest 
falling  due  on  that  day,  and  it  remaining  unpaid  for  the  space  men- 
tioned in  said  bond,  Joshua  S.  Piza,  as  administrator,  commenced 
an  action  to  foreclose  the  said  mortgage,  and  made  O'Neil  a  j)arty 
thereto,  claiming  a  judgment  for  a  deficiency.  O'Neil  having  put 
in  an  answer  asserting  his  discharge  by  reason  of  the  agreement  to 
extend  the  mortgage  with  Steers,  the  action  was  discontinued  as  to 
him,  and  proceeded  to  a  judgment  of  foreclosure  and  sale  on  the 
10th  of  April,  1894,  and  the  premises  were  sold  at  public  auction  for 
the  sum  of  |22,000;  and  there  was  a  deficiency  of  |6,164.24,  upon 
which  the  plaintiff  received  the  sum  of  |1,542.50,  leaving  f4,621.74 
still  due.  In  January,  1896,  said  Piza,  as  administrator,  made  this 
application  to  the  coTirt  for  leave  to  sue  O'Neil,  upon  the  bond,  for 
the  amount  of  this  deficiency.  In  O'Neil's  affidavit  in  opposition,  he 
alleges  the  fact  that,  at  the  time  of  the  agreement  extending  the  time 
for  the  payment  of  the  mortgage,  the  premises  in  question  were 
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worth  135,000,  and  that  he  was  discharged  by  reason  of  such  ex- 
tension. The  court  below  granted  the  motion,  and  from  the  order 
thereupon  entered  this  appeal  is  taken. 

It  is  well  established  that  the  granting  of  leave  to  sue  upon  a 
bond  to  recover  a  deficiency  arising  upon  the  sale  of  premises  mort- 
gaged to  secure  the  payment  of  the  bond  is  not  a  matter  of  rights 
but  rests  in  the  sound  discretion  of  the  court.  Society  v.  Stevens,  63 
N.  Y.  341;  Insurance  Co.  v.Poillon  (Sup.)  6  N.  Y.  Supp.  370.  In  the 
case  at  bar  it  appears  that  O'Neil  was  made  a  defendant  in  the  ac- 
tion in  foreclosure;  that  he  set  up  his  defense  in  that  action,  and 
the  action  was  discontinued;  and  that  he  had  full  reason  to  believe, 
from  this  action  upon  the  part  of  the  plaintiff,  that  no  further  claim 
would  be  made  against  him.  He  was  therefore  justified  in  taking 
no  proceedings  for  the  purpose  of  making  the  premises  which  were 
sold  under  foreclosure  bring  as  much  as  possible,  or  to  protect  him- 
self against  a  judgment  for  deficiency  by  buying  them  in.  But  the 
holder  of  the  mortgage,  having  lulled  O'Neil  into  security  by  the  dis- 
continuance of  his  claim  for  deficiency,  after  he  has  sold  the  prem- 
ises and  a  deficiency  has  arisen,  now  seeks  to  charge  him  therewith, 
when  he  has  no  means  whatever  of  protecting  himself.  We  think 
that,  under  these  circumstances,  it  would  be  inequitable  to  allow 
the  holder  of  this  bond  and  mortgage  to  pursue  O'Neil  for  the  de- 
ficiency. The  order  should  be  reversed,  with  f  10  costs  and  dis- 
bursements, and  the  motion  denied,  with  f  10  costs. 


CRITTEN  et  al.  v.  VREDENBURGH. 

(Supreme  Court,  Appellate  Division,  Third  Department.    April  14,  1896.) 

Judgment  by  CoNFEssroN — Statement  by  Defendant. 

A  statement  by  defendant  for  confession  of  judgrment  that  transaction- 
were  had  between  himself  and  plaintiff  whereby  plaintiff  performed  serv- 
ices for  and  loaned  money  to  defendant,  and  that  thereafter,  at  a  certain 
time,  there  was  an  adjustment  of  accounts  between  them  concerning  saii. 
matters,  and  a  certain  sum  was  found  due  plaintlflP,  which  defendant  prom- 
ised to  pay,  sufficiently  shows  an  account  stated,  so  as  to  sustain  the  entry 
of  a  confessed  judgment,  under  Code  Civ.  Proc.  i  1274. 

Appeal  from  special  term,  Albany  county. 

Action  by  Defrees  Critten  and  others  against  Charles  W.  Vreden- 
burgh.  There  was  a  judgment  by  cwifession  for  plaintiffs,  and,  from 
an  order,  the  Manufactur«T3'  Bank  of  Cohoes,  an  attaching  creditor 
of  defendant,  appeals.     Aflflrmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

Charles  F.  Doyle,  for  appellant 

Simpson  &  Werner  (S.  W.  Rosendale,  Zeb.  A.  Dyer,  and  A.  J. 
Simpson,  of  counsel),  for  respondenta 

PUTNAM,  J.  The  statement  of  the  defendant  upon  which  the 
judgment  in  this  case  was  entered  (after  alleging  that  between  the 
iBt  day  of  March,  1893,  and  the  1st  day  of  October,  1895,  the  plain- 
tiffs, as  co-partners  in  the  city  of  New  York,  ^ioaned  and  advanced 
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to  me  divers  and  sundry  sums  of  money,  which  I  agreed  to  repay 
them  with  interest,  and  also  did  and  performed  work,  labor,  and  serv- 
ices for  me  in  selling  merchandise  upon  commission,  and  guaranty- 
ing the  accounts  for  the  same")  set  forth  that  on  the  Ist  day  of 
October,  1895,  there  was  an  adjustment  of  the  accounts  between  said 
plaintiffs  and  defendant  concerning  the  said  matters,  and  the  sum 
of  119,879.02  was  found  due  the  former,  which  the  latter  agreed  to 
pay,  with  interest.  The  statement,  therefore,  besides  the  general 
averment  above  quot€*d,  as  to  money  loaned  and  labor  and  services 
performed  by  the  plaintiffs  for  the  defendant,  alleged  facts  show- 
ing an  account  stated.  1  Rum.  Prac.  312,  313;  1  Abb.  Forms,  262. 
An  account  stated  is  conclusive  between  the  parties,  unless  im- 
peached for  fraud  or  mistake.  Lockwood  v.  Thorne,  11  N.  Y.  170, 
and  cases  there  cited.  The  statement,  therefore,  had  as  much  force 
as  if  it  had  averred  an  adjustment  of  accounts  on  October  1,  1895, 
and  the  giving  of  a  note  by  the  defendant  to  the  plaintiffs.  A  note 
would  have  been  no  more  binding  and  conclusive  than  an  account 
stated.  In  this  view  of  the  case,  the  statement  was  sufficient,  as 
held  in  Freligh  v.  Brink,  22  N.  Y.  418;  Ely  v.  Cooke,  28  N.  Y.  365, 
These  cases  were  cited  with  approval  by  Andrews,  J.,  in  Han'ison 
V.  Gibbons,  71  N.  Y.  58-62. 

Counsel  for  the  appellant  calls  our  attention  to  Wood  v.  Mitchell, 
117  N.  Y.  439,  22  N.  E.  1125.  We  do  not  regard  that  case  as  a 
parallel  one.  The  statement  there  considered  and  condemned  by  the 
court  of  appeals  contained  no  averment  of  an  account  stated  be- 
tween the  parties.  It  alleged  no  adjustment  or  settlement.  It  was 
similar  to  the  above-quoted  preliminary  portion  of  the  statement 
under  consideration,  omitting  the  most  important  allegation  of  fact 
therein  as  to  an  account  stated.  It  cannot  be  held,  therefore,  that 
the  court  of  appeals,  in  Wood  v.  Mitchell,  overruled  the  doctrine  in 
Freligh  v.  Brink  and  Ely  v.  Cooke,  supra,  and  kindred  cases.  In 
Broisted  y.  Breslm,  5  N.  Y.  St.  Rep.  67,  affirmed  105  N.  Y.  682,  a 
statement  averring  an  account  stated,  and  similar  to  the  one  under 
consideration,  was  held  sufficient,  under  the  provisions  of  section 
1274  of  the  Code  of  Civil  Procedure.  The  affirmance  in  the  court  of 
appeals  was  without  opinion,  and  without  formally  adopting  the 
opinion  of  the  court  below.  But  it  has  been  held  in  such  a  case 
that  "it  is  not  to  be  understood  that  the  affirmance  is  on  grdunds 
substantially  different  from  those  taken  below."  Higgins  v.  Crich- 
ton,  98  N.  Y.  626.  The  case  of  Wood  v.  Mitchell,  supra,  on  which  a 
statement  quite  unlike  that  considered  in  Broisted  v.  Breslin  was 
condemned,  does  not  overrule  the  principle  established  in  the  latter 
case,  nor  compel  us  to  hold  that  the  statement  under  consideration 
is  insufficient,  under  the  provisions  of  section  1274  of  the  Code  of 
Civil  Procedure. 

We  think  the  other  objections  to  the  judgment  suggested  by  the 
learned  counsel  for  the  appellant  were  properly  disposed  of  by  the 
court  below,  and  do  not  require  discussion. 

The  order  should  be  affirmed,  with  costs.    All  concur. 
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(2  N.  Y.  Ann.  Cas.  40.) 

In  re  DORAN'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    June  12,  1895.) 

1.  Executors  and  Admimstratora— Claims  against  Estate. 

The  failure  of  admlnlHtrators  to  reject,  within  a  reasonable  time,  a  claim 
filed  against  the  estate,  is  not  an  approval  thereof. 

2.  Same — Accounting. 

Where,  after  motion  by  an  alleged  creditor  of  an  estate  to  compel  an  ac- 
counting by  the  administrators,  an  account  is  filed,  in  which  the  claim  of 
the  applicant  is  stated  as  rejected,  the  court  will  not,  on  such  motion,  try 
the  question  whether  the  claim  was  rejected  or  not. 

Application  in  the  matter  of  the  estate  of  Patrick  M.  Doran,  by 
an  alleged  creditor  of  the  estate,  to  compel  an  accounting  by  the 
administrators.    Denied. 

Booream,  Hamilton,  Beckett  &  Ransom,  for  petitioner. 
John  J.  Gleason,  for  administrators. 

ARNOLD,  S.  This  is  an  application  by  an  alleged  creditor  of  the 
estate  to  compel  an  accounting  by  the  administrators  thereof.  It 
is  claimed  by  the  latter  that  the  claim  is  barred  by  the  short  statute 
of  limitations,  having  been  rejected  by  them  in  March,  1S94,  and 
anterior  to  that  time,  and  no  suit  waB  brought  thereon  within  six 
months  after  the  rejection.  The  affidavits  and  petition  submitted 
by  the  alleged  creditor  contradict  this,  and  he  insists  that  there  wab 
no  rejection;  but,  on  the  contrary,  that  the  claim  was  retained  with- 
out objection,  and  must  therefore  be  deemed  to  have  been  admitted. 
The  administrators  have,  since  the  argument  on  this  application, 
tiled  an  account,  in  which  they  state  that  the  piaintiff's  claim  was 
rejected.  In  view  of  the  decision  of  the  court  of  appeals  in  ISchutz 
V.  :Morette  (decided  at  its  May  term  of  this  year)  146  N.  Y.  137, 
40  N.  E.  780,  reversing  31  N.  Y.  Hupp.  39,  many  decisions  to  the 
effect  that  where  a  claim  has  been  presented  to,  and  not  rejected 
within  a  reasonable  time  by,  the  legal  representatives  of  the  estate 
against  which  it  is  alleged  to  be  held,  it  must  be  taken  to  be  ad- 
mitted, and  the  statute  of  limitations  is  not  set  running,  must  be 
considered  to  be  overruled,  and  some  distinct  admission  must  be 
proved.  I  could  not  find  such  admission  upon  the  paptns  submit- 
ted. «  On  the  other  hand,  I  do  not  feel  called  upon  to  decide  upon 
these  papers  that  the  claim  was  rejecttnl  in  any  due  form.  This 
involves  a  question  of  fact,  which,  if  not  absolutely  neceesary 
to  be  decided  on  this  motion,  ought  not  to  be.  I  do  not  think  it  is 
necessary  to  be  so  decided.  What  the  petitioner  asks  for  had  been 
accomplished  without  any  order  therefor  herein.  The  account  has 
been  filed.  The  petitioner  may  come  in  and  ask  to  be  allowed  to 
appear  on  the  return  of  citation  in  the  accounting  proceedings,  and 
the  question  of  his  right  to  participate  in  the  distribution  of  the 
estate  can  then  be  passed  upon.  If  the  claim  has  not  been  rejected 
nor  admitted  within  the  purview  of  the  decision  in  the  Schutz  Case, 
it  may  well  be  that  the  petitioner  may  still  have  the  right  to  present 
or  sue  upon  his  claim. 

The  present  application  is  denied,  upon  the  ground  that  the  ac- 
count has  been  filed,  and  without  prejudice  to  any  rights  of  the  peti- 
tioner, or  to  any  further  or  other  proceedings  he  may  take. 
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AMERICAN    FORCITE   POWDER   MANUF'G   CO.   v.    BRADY. 

(Supreme   Court,    Appellate   Divlsioo,   First   Department.     April   24,    1896.) 

Bale— Latent  Defects— Implied  Warranty. 

Where  a  seller  of  goods  Is  not  the  manufacturer,  and  the  purchaser 
knows  such  fact,  In  the  absence  of  express  warranty,  or  of  fraud  on  the 
part  of  the  seller,  he  Is  not  responsible  for  latent  defects  in  the  goods  sold. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  the  American  Porcite  Powder  Manufacturing  Com- 
pany against  John  Brady.  Judgment  on  a  verdict  for  defendant. 
From  such  judgment,  and  from  an  order  denying  motion  for  a  new 
trial,  plaintifif  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  WILLIAMS, 
(yBRIEN,  and  INGRAHAM,  JJ. 

A.  H.  Smith,  for  appellant. 
S,  G.  Adams,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  was  brougl\t  to  recover  an  al- 
leged balance  due  upon  an  account  for  goods,  wares,  and  merchan- 
dise claimed  to  have  been  sold  by  the  plaintiff  to  the  defendant. 
The  answer  admitted  the  purchase  of  certain  goods  specified  in 
the  complaint  during  the  times  therein  stated,  and  alleged  as  a  coun- 
terclaim and  set-off  that  the  goods  so  purchased  by  him  were  for 
blasting  purposes,  of  which  fact  the  plaintiff  w^as'  well  aware  at 
the  time  of  the  sale,  and  sold  to  defendant  said  goods  to  be  used  for 
such  purpose,  warranting  the  same  to  be  fit  and  suitable  therefor, 
and  that,  relying  upon  such  warranty,  the  defendant  accepted  the 
goods;  that  a  portion  of  the  goods  were  entirely  worthless,  and  un- 
fit for  such  purpose,  and  the  defendant  in  the  use  thereof  sustained 
great  damage,  for  the  amount  of  which  judgment  was  prayed.  At 
the  commencement  of  the  trial,  when  objection  was  taken  to  cer- 
tain testimony  as  to  the  use  of  this  merchandise,  the  court  laid  down 
the  rule  of  law  which  was  to  goveni  during  the  progress  of  the  trial,, 
and  stated  that  he  did  not  understand  that  there  was  any  express 
warranty,  except  that  the  defendant  bought  the  powder  for  blastings 
and  the  plaintiff  knew  it  was  for  blasting,  and,  if  the  plaintiff  sold 
it  for  blasting,  there  was  an  implied  warranty  that  it  was  suitable 
for  blasting.  Exception  was  taken  to  this  ruling,  and  the  trial  pro- 
ceeded upon  the  basis  that,  if  the  plaintiff  knew  that  these  goods 
were  to  be  used  for  blasting,  there  was  an  implied  warranty  that 
they  were  suitable  for  such  purpose.  There  is  no  proof  that  the  de- 
fendant understood  the  plaintiff  to  be  the  manufacturer  of  these 
goods.  Indeed,  the  evidence  shows  that  he  knew  that  the  plaintiff 
was  simply  a  dealer  in  the  goods,  purchasing  them  from  the  manu- 
facturers, and  delivering  them  to  purchasers  in  the  same  condition 
and  in  the  same  packajies  in  which  they  purchased  them  from  the 
manufacturers.  As  we  understand  the  law  to  have  been  established 
by  a  long  line  of  decisions,  the  latest  of  which  seems  to  be  the  c^^se 
of  Gentilli  v.  Starace,  133  N.  Y.  140,  30  N.  E.  GGO,  it  is  that  where 
the  vendor  is  not  the  manufacturer,  and  the  purchaser  knowB  this 
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fact,  in  the  absence  of  proof  of  an  express  warranty,  or  of  fraud  or 
deceit  upon  the  part  of  the  seller,  he  is  not  responsible  for  latent 
defects.  In  the  case  of  a  purchase  of  this  description  the  purchaser 
knows  that  the  dealer  relies  upon  the  character  and  reputation  of 
the  manufacturer,  and  the  purchaser  has  the  same  opportunity  of 
determining  as  to  any  latent  defects  in  the  merchandise  as  the  seller; 
and  consequently,  under  such  circumstances,  the  rule  of  caveat 
emptor  applies.  But  where  goods  are  manufactured  for  a  specific 
purpose,  there  the  person  manufacturing  them  has  the  opportunity 
of  knowing  how  the  goods  are  made,  whether  there  are  any  latent 
defects  or  not;  and  the  law  raises  an  implied  warranty  upon  the 
part  of  the  person  manufacturing  goods  for  a  specific  purpose  that 
they  are  suited  for  that  purpose.  Our  attention  is  called  by  the 
learned  counsel  for  the  respondent  to  the  cases  of  Swain  v.  Schief- 
felin,  134  N.  Y.  471,  31  N.  E.  1025,  and  Van  Wyck  v.  Allen,  69  N.  Y. 
71,  as  establishing  the  proposition  that,  where  goods  are  sold  for  an 
express  purpose,  known  to  the  vendor,  there  is  an  implied  war- 
ranty against  latent  defects  rendering  them  unfit  for  such  purpose. 
The  cases  cited,  however,  establish  no  such  proposition.  Swain  v. 
Schiejffelin  was  the  case  of  a  manufacturer,  and  in  Van  Wyck  v. 
Allen  there  was  an  express  warranty.  The  rule  seems  to  be  well 
established  that  a  dealer  does  not  impliedly  warrant  against  latent 
defects,  except  where  the  sale  of  the  article  by  him  is  in  and  of 
itself  legally  equivalent  to  a  positive  affirmation  that  the  article  has 
certain  inherent  qualities  inconsistent  with  the  claimed  defects,  as 
in  the  case  of  the  sale  of  provisions  for  domestic  use.  We  think, 
therefore,  that  the  learned  court  erred  in  holding  that  there  was  an 
implied  warranty,  the  goods  in  question  not  having  been  manu- 
factured by  the  plaintiff. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


KAIN  V.  LARKIN  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department.    April  14,  ISOfi.) 

1.  Fraudulent  Conveyance— Who  ark  Creditors. 

A  voluntary  conveyance  of  all  of  a  y^rantor's  property  Is  fraudulent  as 
against  an  administrator  holding  a  claim,  the  amount  of  which  has  not  been 
fixed,  against  the  grantor  for  causing  the  death  of  his  decedent. 

2.  Same— Consideration— Future  Support. 

A  conveyance  of  all  of  a  grantor's  property,  a  part  of  the  consideration 
for  which  is  the  future  support  of  the  grantor  or  a  member  of  his  family, 
is  fraudulent  as  against  his  existing  creditors,  although  the  balance  of  the 
consideration  was  for  services  rendered,  irrespective  of  the  knowledge  of 
the  grantee  as  to  the  claims  against  the  grantor. 

Appeal  from  special  tenn. 

Action  by  Margaret  Kain,  administratrix  of  the  estate  of  David 
KaiU)  against  Patrick  Larkin  and  another.  There  was  a  judgment 
for  defendants,  and  plaintiff  appeals.     Reversed. 
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Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

G.  R.  Adams,  for  appellant. 

P.  L.  &  F.  A.  Westbrook  (P.  L.  Westbrook,  of  counsel),  for  respond- 
ents. 

PUTNAM,  J.  On  the  1st  day  of  May,  1889,  when  Patrick  Larkin 
delivered  to  his  daughter,  Maria  E.  Larkin,  a  deed  of  his  house  and  lot 
in  Kingston,  K  Y.,  an  action  was  pending  against  him,  brought  by 
Margaret  Kain,  as  administratrix  of  David  Kaln,  deceased,  to  recover 
damages  for  his  wrongful  act,  by  which  the  death  of  the  decedent  was 
caused,  in  which  judgment  was  recovered  on  the  Kith  day  of  October, 
1890,  in  favor  of  the  plaintiff  for  |987.34  damages  and  f 530.94  costs. 
Although  the  plaintiff's  claim  was  founded  on  a  tort,  and  its  amount 
was  undetermined  at  the  time  of  the  conveyance  in  question,  Patrick 
Lai*kin  could  not  defeat  its  collection  by  a  fraudulent  disposition  of 
his  real  estate.  A  deed  executed  to  defraud  one  having  a  claim 
arising  out  of  the  commission  of  a  wrongful  act  has  no  greater 
validity  than  one  made  to  prevent  the  collection  of  a  liability  arising 
on  a  contract.  Martin  v.  Walker,  12  Hun,  46;  Jackson  v.  Myers,  18 
Johns.  425;  Pord  v.  Johnston,  7  Hun,  563;  Baker  v.  Oilman,  52 
Barb.  26.  The  plaintiff,  therefore,  at  the  time  mentioned  had  a 
just  claim  against  Patrick  Larkin,  the  amount  of  which  was  unde- 
termined, but  was  afterwards  found  to  be  1987.34,  besides  the  costs 
of  the  action  which  had  then  accrued.  Before  the  execution  of  the 
deed  from  Patrick  Larkin  to  his  daughter,  the  former  therefore  had 
real  estate  worth  (3,000,  out  of  which  plaintiff's  demand  could  have 
been  collected.  The  necessary  effect  of  the  conveyance  was  to  pre- 
vent the  collection  of  any  judgment  the  plaintiff  might  thereafter 
recover,  as  Patrick  Larkin,  besides  the  house  and  lot,  had  no  other 
property  except  six  or  eight  hundred  dollars  in  money,  which  was 
insufficient  to  pay  the  plaintiff's  demand,  and  which  was  afterwards 
expended  by  him  in  the  payment  of  debts  and  living  expenses.  We 
are  called  upon  to  determine  whether,  as  against  the  plaintiff  thus 
standing  in  the  position  of  a  creditor,  the  finding  of  the  trial  court 
that  the  deed  in  question  was  made  by  Patrick  ]^rkin  and  received 
by  Maria  E.  Larkin  in  good  faith,  and  without  any  intent  to  defraud 
creditors  or  other  persons,  can  be  sustained. 

There  was  evidence  to  the  effect  that,  Maria  E.  Larkin  being 
employed  in  the  city  of  New  York,  Patrick  Larkin  requested 
her  to  go  to  Kingston,  and  take  care  of  his  wife,  who  was  then 
ill;  and  agreed,  if  she  would  do  so,  that  she  would  have,  at  some 
future  period,  the  house  and  lot  in  question.  Bhe  came  from 
New  York  on  Christmas,  1888,  and  did  take  care  of  Mrs.  Larkin  un- 
til her  deathy  about  four  months  afterwards.  There  was  also 
some  evidence  to  the  effect  that,  prior  to  the  said  Christmas,  Pat- 
rick Larkin  had  promised  at  some  time  to  convey  to  his  daughter 
the  house  and  lot.  Such  former  promise,  however,  under  the  evi- 
dence, must  be  deemed  a  mere  agreement  to  make  a  gift  The 
trial  courl:  found  that  said  conveyance  of  said  Mouse  and  lot  was 
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made  in  consideration  of  the  "promise  and  agreement  of  said  Patrick 
to  and  with  said  Maria  to  convey  it  to  her  for  her  giving  up  her  busi- 
ness and  returning  to  his  home  to  take  care  of  his  wife,  and  for  and 
in  consideration  of  the  moneys  invested  therein  by  her  deceased 
mother/'  A  careful  consideration  of  the  evidence  leads  to  the  con- 
clusion that  such  finding  should  not  be  sustained.  It  is  true  that 
the  promise  therein  referred  to  may  have  entered  into  the  considera- 
tion of  the  deed,  but  we  think  a  decided  preponderance  of  the  evi- 
dence shows  that  at  the  time  of  the  actual  execution  and  delivery  of 
such  conveyance  ther^  was  a  further  and  other  consideration  agreed 
upon  by  the  parties.  The  question  is,  what  in  fact  was  the  actual 
consideration  which  the  defendant  Maria  agreed  to  pay  Patrick 
Larkin  when  the  deed  was  executed  and  delivered?  Any  further 
agreement  could  be  modified  or  changed  by  the  grantor  and  grantee. 
In  her  deposition  on  her  examination  in  supplementary  proceedings 
Maria  E.  Larkin  testified  as  follows: 

"I  came  home  on  the  condition  that  I  should  come  home  and  he  [her  father) 
would  recompense  me  for  It  •  •  •  That  I  should  remain  at  home,  and 
take  care  of  her  and  him,  and  the  place  would  be  mine  after  a  while;  and  I 
did  so.  *  *  *  He  gave  me  the  deed,  and  told  me  to  put  it  away;  it  was 
mine,  and  I  should  take  care  of  it  He  said,  *A11  I  want  is  my  support,  and  to 
be  cared  for  during  the  rest  of  my  life.'  I  promised  to  take  care  of  him  during 
the  rest  of  his  life,  and  that  is  part  of  the  consideration  of  this  deed  to  me, 

*  •  ♦  He  never  agreed  to  convey  the  property  until  I  returned  from  Xew 
York  at  the  time  my  stepmother  was  sick.  That  was  after  he  had  returned 
from  prison."      * 

On  her  examination  on  the  trial  her  statement  of  the  facts  is 
somewhat  different.     She  said  on  her  direct  examination: 

'*My  stepmother  was  sick,  and  not  in  her  right  mind,  and  he  [Patrick  LaridnJ 
asked  me  to  come  and  take  care  of  her.  He  said  he  would  do  as  he  had  prom- 
ised to  do  before;  he  would  deed  me  the  property,— the  house  where  we  lived 
in.  •  •  •  Q.  Under  what  agreement  with  your  father?  A.  I  remained  un- 
der the  agreement  that  he  would  deed  me  the  place  if  I  took  care  of  her." 

On  cross-examination  she  said,  in  answer  to  the  following  ques- 
tion in  regard  to  her  testimony  on  her  examination  in  supplementary 
proceedings: 

**Q.  In  answer  to  this  question,  'What  was  said  at  the  time  with  reference  to 
this  deed?*  did  you  say:  *He  g-ave  me  the  deed,  and  told  me  to  put  it  away; 
it  was  mine,  and  I  should  take  care  of  it.  He  f^aid,  ''All  I  want  is  my  support, 
and  to  be  cared  for  during  the  rest  of  my  life."  I  promised  to  take  care  of  him 
during  the  rest  of  his  life,  and  that  is  a  part  of  the  consideration  of  this  deed 
to  me.'  A.  He  said  that.  I  remember  saying  nothing.  It  was  my  intention. 
I  meant  to  support  him.  I  made  no  answer.  Q.  Did  you  so  testify?  A.  I  may 
have.    Q.  Didn't  you  promise  to  take  care  of  him?    A.  I  intended  to  do  so. 

•  •    ♦    I  didn't  promise  it,  though." 

Of  course,  the  deposition  signed  and  sworn  to  by  Maria  E.  Larkin 
was  competent  evidence  against  her. 

As  to  Patrick  Larkin,  in  his  deposition  (which  was  competent  evi- 
dence against  him)  he  said  in  answer  to  the  following  question: 

"Q.  The  consideration  states  in  consideration  of  natural  love  and  the  sum  of 
one  dollar?  A.  Yes.  and  for  my  daughter  to  support  me  in  my  old  age.  That 
answer  is  not  written  in  the  deed.  That  was  a  part  of  the  consideration, — that 
she  should  support  me  in  old  age,  and  for  her  services  before  her  mother  died 
and  since.  That  Is  not  written  in  the  deed.  Q.  Did  you  put  this  iu  your 
daughter's  name  for  the  purpose  of  protecting  it?    A.  I  did." 
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On  the  trial,  however,  he  stated  the  consideration  of  the  deed  to 
be  as  follows: 

"Part  of  the  money  her  mother  had  in  It,  and  for  her  own  services,  and  for 
what  her  stepmother  left  her  when  she  was  taking  care  of  her/* 

But  he  did  not  deny  that  the  conversation  between  him  and  his 
danghter  as  stated  in  his  deposition,  which  had  been  read  in  evi- 
dence when  he  was  sworn,  had  in  fact  occurred.  In  his  deposition  he 
had  testified: 

"She  said  at  the  time  I  deeded  it  to  her  that  she  would  take  care  of  me  iH  my 
old  days,  and  that  I  would  have  a  home  with  her.  She  promised  to  do  that  for 
me.  I  didn't  know  that  it  was  necessary  to  insert  that  in  the  deed.  1  gave 
her  that  deed  in  consideration  of  her  taking  care  of  me." 

The  evidence  in  the  case  leads  us  to  believe  that  when  Maria  Lar- 
kin  left  her  business  in  New  York,  and  came  to  Kingston  to  take 
care  of  her  stepmother,  her  father  agreed  at  some  future  time  to 
convey  his  house  and  lot  to  her,  either  for  taking  care  of  him  and 
his  wife  or  for  taking  care  of  Mrs.  Larkin  alone.  But  when  the  deed 
was  actually  executed,  an  additional  consideration  was  agreed  upon, 
— ^the  future  support  of  the  grantor.  Both  of  the  defendants  in  their 
depositions  say  that  that  consideration  was  agreed  upon,  and  we 
think,  under  the  circumstances,  the  fact  so  testified  to  should  be 
deemed  established.  Hence,  a  portion  of  the  consideration  for  the 
conveyance  in  question  being  an  agreement  by  the  grantee  for  the 
future  support  of  the  grantor,  the  deed  to  the  plaintiff  must  be  held 
fraudulent  and  void.  Jackson  v.  Parker,  9  Cow.  73;  Robinson  v. 
Stewart,  10  N.  Y.  189;  Young  v.  Heermans,  66  N.  Y.  374;  Todd 
V.  Monell,  19  Hun,  362;  Strong  v.  Lawrence,  58  Iowa,  55,  12  N.  W. 
74;  Lawson  v.  Funk,  108  111.  502.  And  this  is  so  although  a  por- 
tion of  the  consideration  for  the  conveyance  was  legal  and  valid. 
Robinson  v.  Stewart,  supra.  And  it  is  held  that  such  a  secret  trust 
for  the  benefit  of  the  grantor,  although  resting  on  an  oral  agree- 
ment, may  be  shown  by  parol,  and,  when  proved,  vitiates  the  deed. 
Ck)olidge  v.  Melvin,  42  N.  H.  510;  Rice  v.  Cunningham,  116  Mass. 
466;  Lukins  v.  Aird,  6  Wall.  78. 

It  is  claimed,  however,  that  at  the  time  of  the  delivery  of  the 
deed,  both  Patrick  Larkin  and  his  daughter  believed  that  the  ac- 
tion  to  recover  damages  for  the  death  of  David  Kain  had  terminated 
by  the  judgment  in  favor  of  the  former,  and  hence  there  was  no 
intent  to  defraud  the  plaintiff.  This  claim  as  to  Patrick  Larkin — 
his  attorney  residing  in  the  same  city,  and  an  appeal  being  then  pend- 
ing in  the  action — does  not  require  serious  consideration.  As  to  the 
defendant  Maria,  we  are  inclined  to  believe  that,  having  knowledge 
of  the  action  commenced  by  the  plaintiff  to  recover  damages  for  the 
death  of  the  decedent,  that  fact  made  it  her  duty  to  institute  in- 
quiries as  to  the  condition  of  the  suit  Baker  v.  Bliss,  39  N.  Y. 
70.  But  if  she  had  no  knowledge  that  the  plaintiff's  action  to  re- 
cover damages  was  pending  at  the  time  of  the  conveyance,  or  of 
circumstances  that  made  it  her  duty  to  inquire  as  to  the  condition 
of  the  suit,  that  fact  could  not  avail  her,  unless  she  was  a  bona 
fide  purchaser  in  good  faith.    If  we  are  correct  in  our  contention 
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that  a  portion  of  the  consideration  of  the  conveyance  was  a  secret 
trust  for  the  future  support  of  the  grantor,  the  deed  was  not  made 
in  good  faith.  Lukins  v.  Aird,  6  Wall.  78;  Moore  v.  Wood,  100 
111.  451;  Lawson  v.  Funk,  108  111.  502-513.  As  said  in  Lukins  v. 
Aird,  supra: 

"Such  a  transfer  may  be  upon  a  valuable  consideration,  but  it  lacks  the  ele- 
ment of  good  faith;  for,  while  It  professes  to  be  an  absolute  conveyance  on  its 
face,  there  Is  a  concealed  agreement  between  the  parties  to  It  Inconsistent  to 
Its  terms,  securing  a  benefit  to  the  grantor  at  the  expense  of  those  he  owes. 
A  trust  thus  secretly  created,  whether  so  intended  or  not,  Is  a  fraud  on  credit- 
ors, because  it  places  beyond  their  reach  a  valuable  right,— the  right  of  pos- 
session,—and  gives  to  the  debtor  the  beneficial  enjoyment  of  what  rightfully 
belongs  to  his  creditors.** 

In  Robinson  v.  Stewart,  supra,  the  defendant  in  his  sworn  an- 
swer denied  that  he  knew  of  the  existence  of  the  note  of  the  plain- 
tiff at  the  time  he  .took  the  conveyance^  and  there  seems  to  have  been 
no  proof  given  in  that  regard.  But  there  being  a  trust  in  favor  of 
the  grantor,  the  deed  under  which  the  defendant  claimed  was  held 
void.  In  Moore  v.  Wood,  supra,  it  is  said  that  a  secret  "trust  for 
the  future  support  of  a  gi-antor,  v/hether  so  intended  or  not,  is  a 
fraud  on  creditors."  The  trial  court,  however,  found  that  the  con- 
sideration of  the  deed  was  the  promise  of  said  Patrick  to  and  with 
said  Maria  to  convey  the  premises  to  her  for  her  giving  up  her 
business  and  returning  to  his  home  to  care  for  his  wife,  and  for  and 
in  consideration  of  the  moneys  invested  therein  by  her  deceased 
mother.  It  will  be  observed  that  the  consideration  is  not  fcand  to 
be  the  value  of  the  services  of  Maria  between  the  date  of  the  promise 
and  the  delivery  of  the  deed,  but  the  promise  made  on  or  about 
Christmas.  We  are  unable  to  find  any  evidence  showing  chat  the 
mother  of  the  said  Maria,  who  died  about  nine  years  prior  to  May 
1,  1889,  had  any  legal  interest  whatever  in  the  premises  in  question. 
It  does  not  appear  that  she  had  invested  any  money  tlkerein.  It  is 
possible  that  she  may  have  loaned  money  to  her  husband,  but  the 
evidence  in  the  case  does  not  show  any  such  state  of  facts.  The 
finding  of  the  trial  court  in  this  regard,  therefore,  is  not  sustained 
by  the  testimony.  If  the  consideration  of  the  deed  was,  as  found 
in  the  court  below,  the  promise  of  Patrick  Larkin,  made  about  Christ- 
mas, 1888,  to  convey  the  premises  to  his  daughter  for  her  future  serv- 
ices in  supporting  or  taking  care  of  his  wife,  such  a  promise  waa 
fraudulent  and  void,  under  the  authorities  above  cited,  as  to  exist- 
ing creditors.  It  was  an  agreement  by  a  debtor  to  convey  all  his 
tangible  property  to  a  grantee  in  consideration  of  the  future  care 
of  a  member  of  his  family.  If  such  a  transaction  could  be  sustained, 
any  debtor  owing  property  ample  to  meet  his  obligations  has  it  in 
his  power  to  make  a  contract  with  one  member  of  his  family  for  the 
future  support  or  care  of  another  member,  and  to  divest  himself  of 
all  his  estate,  and  prevent  the  collection  of  any  debt,  however  meri- 
torious. 

We  think  in  this  case  there  was  no  sufficient  legal  or  valid  con- 
sideration for  the  conveyance  in  question,  whether  such  consider- 
ation was  the  arrangement  between  the  parties  made  on  Christmas, 
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1888,  whereby  the  said  Patrick  agreed  to  convey  the  premises  to 
said  Maria  in  consideration  of  her  future  care  of  Mrs.  Larkin,  op 
the  agreement  entered  into  when  the  deed  was  delivered  for  the 
future  support  of  the  grantor.  In  either  case  the  contract  was  fraud- 
ulent and  void  as  against  an  existing  creditor  under  the  authorities 
to  which  we  have  referred,  and  the  grantee  could  not  be  deemed  a 
purchaser  in  good  faith. 

We  conclude  that  from  the  facts  appearing  in  this  case  the  infer- 
ence must  be  drawn  that  the  conveyance  in  question  was  executed 
with  intent  to  hinder,  delay,  and  defraud  the  plaintiff,  and  hence 
that  the  judgment  should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event. 

PARKER,  P.  J.,  and  LANDON,  and  HERRICK,  JJ.  concur. 
MERWIN,  J.,  concurs  in  result 


SMITH  V.  SMITH  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Department    April  14,  180G.) 

1.  Pleading  and  Proof— Variance. 

A  complaint  alleging  false  and  fraudulent  representations  by  defendants 
as  to  their  responslblUty,  made  with  intent  to  deceive  plaintiff,  whereby  he, 
relying  upon  such  representations,  was  induced  to  loan  defendants  money, 
taking  their  note  (which  was  set  out  in  the  complaint)  is  an  action  for 
fraud,  entitling  plaintiff  to  execution  against  defendants'  persons  (Code  Civ. 
Proc.  §i  3026,  2895);  and  therefore,  on  appeal  by  defendants  to  the  county 
court  from  a  Judgment  of  the  justice  court  for  plaintiff,  awarding  also  exe- 
cution against  defendants'  persons,  plaintiff  should  not  be  allowed  to  re- 
cover in  contract  on  the  note. 

S.  Aiken  DM  en  T. 

In  such  a  case  an  amendment  changing  the  action  from  an  action  for 
fraud  to  an  action  in  contract  is  properly  refused. 

Appeal  from  order  of  Broome  county  court. 

Action  by  Nathan  C.  Smith  against  Lyman  J.  Smith  and  another. 
From  a  jud^ent  for  plaintiff  on  appeal  by  defendants  to  the  county 
court,  defendants  appeal.    Reversed. 

This  action  was  commenced  on  the  6th  day  of  March,  1895,  before  a  Justice 
of  the  peace  of  the  county  of  Broome.  The  complaint  therein  was  as  follows, 
viz.: 

"Plaintiff  complains  of  the  defendants,  and  alleges  that  the  defendants  here- 
in, on  or  about  the  12th  day  of  April,  1894,  for  a  valuable  consideration,  exe- 
cuted and  delivered  to  the  plaintiff  herein  their  promissory  note,  in  writing, 
which  said  note  is  hereto  attached,  and  made  a  part  of  this  complaint;  that  on 
or  about  the  14th  day  of  April,  1894,  the  defendants  willfully,  wrongfully, 
falsely,  and  knowing  the  same  to  be  false,  represented  certain  matters  to  this 
plaintiff  to  be  true,  with  intent  to  cheat  and  defraud  this  plaintiff  out  of  the 
sum  of  $150;  that  plaintiff,  believing  the  false  and  fraudulent  representations 
made  by  defendants  to  be  true,  loaned  them  the  sum  of  $150  on  the  15tb  day  of 
April,  1804,  with  full  faith  as  to  their  responsibUity,  financially,  and  took, 
as  an  evidence  of  such  loan,  the  promissory  note  hereto  attached;  that  the 
defendants  represented  to  plaintiff  that  they  were  financially  responsible  for 
the  sum  so  advanced,  when,  in  truth  and  in  fact,  they,  and  each  of  them,  knew 
that  such  statements  were  false  and  untrue;  that  payment  of  said  promissory 
note  was  duly  demanded  of  both  the  defendants  herein,  and  refused;    that 
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there  is  now  due  and  owing  plaintiff  by  defendants  the  snm  of  $150,  and  in 
terest  thereon  from  the  14th  day  of  April,  1894,  no  part  of  which  has  been  paid 
that  the  defendants  herein  both  reside  in  the  city  of  Bingham  ton,  coimty  o 
Broome,  N.  Y.  Wherefore  plaintiff  demands  judgment  against  defendants  fo 
the  sum  of  |150,  and  Interest  from  April  14,  18W,  with  costs. 

•*Nathan  Smith,  Plaintiff." 

Copy  of  note  attached  to  complaint,  forming  a  part  thereof: 
"$150.  Blnghamton,  N.  Y.,  Apr.  12th,  1894. 

**The  Merchants'  National  Bank.  Six  months  after  date,  I  promise  to  pa; 
Nathan  0.  Smith  $150.00. 

"With  use.    doUars. 

"With  use.  Lyman  J.  Smith. 

"E.  L.  Johnson." 

The  answer  was  an  oral  one,  consisting  of  a  general  denial  of  the  complaint 
Thereafter,  on  March  30,  1895,  the  Justice  rendered  judgment  in  favor  of  th 
plaintiff  for  the  amount  claimed  In  the  complaint.  The  record  shows  that  oi 
April  6,  1895,  a  transcript  of  said  judgment  was  issued,  containing  the  words 
"Defendants  liable  to  execution  against  their  persons,"  pursuant  to  the  pre 
visions  of  section  3018  of  the  Ck)de  of  Civil  Procedure.  An  appeal  was  takei 
from  said  judgment  by  the  defendants  to  the  county  court  of  Broome  county 
they,  in  the  notice  of  appeal,  demanding  a  new  trial  In  said  court.  Such  tria 
was  had  before  the  county  judge  of  said  county  and  a  jury  on  September  2^ 
1895.  On  the  trial  the  plaintiff  proved  the  execution  of  the  note,  a  copy  o 
which  was  set  out  in  the  complaint,  but  offered  no  evidence  to  sustain  th 
allegations  of  fraud  therein  contained.  The  plaintiff  thereupon  moved  t< 
amend  the  complaint  so  as  to  conform  to  the  proof,  by  striking  therefrom  th 
ailegations  of  fraud.  The  court  below  held  that  the  plaintiff,  having  proved  i 
good  cause  of  action  on  contract,  was  entitled  to  recover  under  the  allegation 
of  the  complaint  as  it  was,  and  that  an  amendment  was  unnecessary,  and  fo 
that  reason  denied  the  motion.  The  plaintiff  thereupon  rested,  and  the  corn- 
directed  a  judgment  in  his  favor,  and  against  the  defendants,  for  the  amoun 
claimed.  Tlie  defendants  made  the  proper  objections  and  exceptions  to  sucJ 
direction,  rulings,  and  disposition  of  the  case  by  the  court  below. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT 
NAM,  and  MERWIN,  JJ. 

T.  B.  &  L.  M.  Merchant,  for  appellants. 
Frank  H.  Short,  for  respondent. 

PUTNAM,  J.  We  think  that  the  complaint  states  a  cause  of  ac 
tion  for  an  alleged  fraud.  The  plaintiff  therein  set  forth  the  rep 
resentations  made  by  the  defendants  as  to  their  responsibility;  tha 
said  representations  were  false  and  fraudulent,  to  the  knowledge  o 
the  defendant,  and  made  wrongfully  and  willfully,  with  intent  t< 
deceive  the  plaintiff;  that  he,  believing  such  false  representation! 
made  by  the  defendants  to  be  true,  loaned  them  the  sum  of  |150 
relying  upon  the  representations  made  by  them  as  to  their  respon 
sibility,  and  took  the  note  set  out  in  the  complaint;  that  payment 
of  said  note  was  duly  demanded  by  plaintiff  of  defendants,  and  re 
fused.  ^'TV^herefore  plaintiff  demands  judgment"  for  |150  and  in 
terest.  As  said  in  Ross  v.  Mather,  51  N.  Y.  108-110,  "the  complaim 
contains  all  the  elements  of  a  complaint  for  a  fraud."  It  does  noi 
set  forth  a  cause  of  action  on  a  promissory  note,  but  one  arising 
from  ceii:ain  fraudulent  representations  made  by  the  defendants 
known  by  them  to  be  false,  with  intent  to  defraud  the  plaintiff,  and 
by  which  he  was  induced  to  advance  f  150,  and  take  the  note  in  ques 

Digitized  by  VjOOQIC 


Sup.  Ct.)  SMITH  t?.  SMITH.  658 

tion,  and  hence  was  defrauded  and  damaged  to  the  amount  thereof. 
Under  this  complaint,  on  the  judgment  rendered  by  the  justice  of 
the  peace  that  officer  was  authorized  to  issue  an  execution  against 
the  persons  of  the  defendants,  by  virtue  of  the  provisions  of  sec- 
tions 3026,  2895,  of  the  Code  of  Civil  Procedure;  and,  in  the  tran- 
script  delivered  to  the  plaintiff,  he  properly  inserted  the  words,  "De- 
fendants liable  to  execution  against  their  persons."  Our  attention 
is  called  to  a  similar  complaint  in  Peck  v.  Boot,  5  Hun,  547,  which 
was  held  to  set  forth  a  cause  of  action  in  tort.  See,  also.  Combs  v. 
Dunn,  56  How.  Prac.  169;  Freeman  v.  Leland,  2  Abb.  Prac.  479. 
Hence  the  gravamen  of  the  action,  as  stated  in  the  complaint,  be- 
ing for  fraud,  the  court  below  was  not  authorized  to  allow  a  re- 
covery for  a  breach  of  contract.  Ross  v.  Mather,  51  N.  Y.  108; 
Barnes  v.  Quigley,  59  N.  Y.  265;  Truesdell  v.  Bourke,  145  N.  Y. 
612-617,  40  N.  E.  83.  There  are  a  class  of  cases,  some  of  which  are 
cited  and  referred  to  by  the  learned  counsel  for  the  respondent,  hold- 
ing that,  where  the  gravamen  of  an  action  is  breach  of  contract,  the 
addition  of  irrelevant  or  unnecessary  allegations  of  fraud  in  the 
complaint  will  not  affect  the  nature  of  the  action,  or  the  remedy 
therein.  Graves  v.  Wait,  59  N.  Y.  156;  Tuers  v.  Tuers,  100  N.  Y. 
196,  2  N.  E.  922.  The  distinction  between  such  cases  and  the  one 
under  consideration  is  noticed  by  Finch,  J.,  in  Salisbury  v.  Howe, 
87  N.  Y.,  at  page  134.  In  this  case  the  complaint  clearly  sets  forth 
a  cause  of  action  to  recover  damages  alleged  to  have  been  sustained 
by  the  plaintiff  by  reason  of  the  fraudulent  representation  of  the 
defendants.  Had  the  plaintiff  simply  counted  on  the  note  described 
in  the  complaint,  the  defendants  might  not  have  interposed  a  de- 
fense to  the  action.  But  they  were  compelled  to  defend  the  action 
actually  brought  by  the  plaintiff,  as  stated  in  his  complaiht,  or  suf- 
fer a  judgment  adjudging  them  guilty  of  fraudulent  representations, 
under  which  they  were  liable  to  be  arrested.  So,  when  a  recovery 
was  had  against  them  in  the  justice  court,  they  were  compelled  to 
appeal  to  the  county  court.  Under  the  circumstances,  the  disposi- 
tion of  the  case  by  the  court  below — allowing  the  plaintiff,  on  the 
trial,  to  abandon  his  claim  for  damages  for  the  alleged  false  and 
fraudulent  representations  of  the  defendants,  and  recover  as  in  an 
action  on  the  note — was  not  only  unauthorized,  but  unjust  to  the 
defendants. 

We  are  of  the  opinion  that  the  court  below  was  right  in  denying 
the  motion  of  the  plaintiff  to  amend  the  complaint,  on  the  ground 
that  an  amendment  on  the  trial  substituting  a  different  cause  of 
action  from  that  stated  in  the  complaint  is  unauthorized.  Freeman 
V.  Grant,  132  N.  Y.  22-29,  30  N.  E.  247.  This  is  especially  the  case 
on  a  new  trial  in  the  county  court  on  an  appeal  from  a  justice's  court. 

The  judgment  should  be  reversed  and  a  new  trial  granted;  costs  to 
abide  the  event.     All  concur. 
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GIBSON  V.  DENTON. 
(Suppieme  Court,  Appellate  Division,  Third  Department    April  U,  189a) 

1.   NbGLIOENCB— DAKOEROUS  PRE:fISE8. 

Where  defendant  allowed  a  partially  decayed  tree  to  stand  on  her  lot  in 
such  a  position  that,  if  it  fell,  it  would  damage  plaintifTs  house,  and, 
though  notified  that  it  was  decayed  and  dangerous,  neglected  to  remove  it, 
she  is  liable  for  the  damages  caused  by  the  fall  of  the  tree  on  plaintiiTs 
house  during  a  gale. 

8.  Same— Evidence. 

In  an  action  for  damages  caused  by  the  fall  of  a  tree  standing  on  defend- 
ant's lot,  where  it  appeared  that  defendant  had  been  notified  of  the  danger, 
and  it  was  shown  that  plaintiff  had  a  conversation  with  defendant's  attor- 
ney, it  was  not  competent  for  defendant  to  show,  further,  the  contents  of  a 
letter  afterwards  written  by  the  attorney  to  her  at  plaintiff's  request,  it 
not  being  claimed  that  defendant  to<&  any  action  in  consequence  thereof. 

Appeal  from  circuit  court,  Washington  county. 

Action  by  Charles  B.  Gibson  against  Elizabeth  B.  Denton  to  re- 
cover damages  alleged  to  be  due  to  the  negligence  of  defendant. 
There  was  a  judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

G.  M.  Ingalsbe  (A.  D.  Wait,  of  counsel),  for  appellant 
D.  J.  Bullivan,  for  respondent. 

PUTNAM,  J.  On  the  18th  day  of  November,  1892,  the  plaintiff 
was,  and  for  several  years  prior  thereto  had  been,  the  owner  of  a 
house  and  lot  in  Bandy  Hill,  N.  Y.  The  defendant,  during  the  same 
period,  was  the  owner  of  the  adjoining  lot,  on  which  stood  (21  inches 
from  the  plaintiff's  line,  and  29  feet  from  his  house)  a  pine  tree,  22 
inches  in  diameter,  near  the  ground,  and  75  feet  high.  This  tree, 
during  a  heavy  gale,  on  the  day  above  mentioned,  was  blown  down, 
falling  on  plaintiff's  house.  For  the  damage  occasioned  thereby, 
this  action  was  brought.  Plaintiff  recovered  a  judgment,  and  the 
defendant  appeals. 

As  an  order  denying  the  defendant's  motion  for  a  new  trial  on 
the  minutes  is  contained  in  the  case,  we  are  unable  to  consider  the 
question  of  fact  discussed  in  the  brief  of  the  learned  counsel  for 
the  appellant.  We  can  pass  only  upon  the  exceptions  taken  by  the 
defendant  on  the  trial.  Passey  v.  Craighead,  89  Hun,  76,  35  N.  Y. 
Supp.  36.  Hence,  under  the  evidence  produced  by  the  plaintiff  on 
the  trial,  the  verdict  of  the  jury  must  be  deemed  to  have  established 
the  following  state  of  facts:  The  pine  tree  had  been  cut  into  near 
the  ground,  and  at  that  place  was  only  about  18  inches  in  diameter. 
It  had  also  been  blazed,  and  on  that  part  there  was  no  bark.  About 
one-half  of  the  trunk,  eight  feet  up  and  down,  was  without  bark, 
and  the  wood  appeared  dead.  The  lower  limbs  were  decayed,  and 
other  limbs  did  not  appear  like  those  of  other  pine  trees, — ^not  as 
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bright  as  they  ought  to  have  been.  The  trunk  was  one-third  or  more 
decayed.  It  stood  fully  exposed  to  the  wind.  This  condition  had 
existed  several  years  before  the  tree  fell,  and  its  unsound  condition 
was  apparent.  Plaintiff  twice  in  1891,  and  also  once  in  August, 
1892,  requested  the  defendant  to  remove  the  tree.  He  informed  her 
of  its  condition;  told  her  it  had  been  blazed,  cut  into,  w:^.s  rotten, 
and  that  the  occupants  of  his  house  were  afraid  of  it.  The  defend- 
ant promised  to  attend  to  it,  but  neglected  to  do  so.  During  a 
heavy  gale,  the  tree  was  blown  down,  damaging  the  plaintiff's  house 
to  the  amount  for  which  he  recovered  judgment. 

The  defendant,  on  the  trial,  at  the  close  of  the  evid«ice,  moved 
for  a  nonsuit,  claiming  that,  "as  a  matter  or  law,"  on  the  undisputed 
facts,  the  evidence  was  insufficient  to  justify  the  submission  of  the 
case  to  the  jury.  We  are  called  upon  to  consider  her  exception  to 
the  denial  of  this  motion  by  the  trial  court. 

If,  instead  of  a  pine  tree,  there  had  been  on  defendant's  premises, 
at  the  same  place,  a  building  which  had  become  dilapidated  and  un- 
safe, to  the  knowledge  of  the  defendant,  and  which  had  fallen  upon 
and  damaged  plaintiff's  house,  no  doubt  could  be  entertained  of  her 
liability  for  the  injury  occasioned  thereby.  Rector,  etc.,  v.  Buckhai-t, 
3  Hill,  193;  Mullen  v.  St.  John,  57  N.  Y.  667;  Jarvis  v.  Baxter,  52 
N.  Y.  Super.  Ct.  109.  In  Reg.  v.  Watts,  1  SaJk.  357,  such  an  un- 
safe building  is  held  to  be  a  nuisance.  And  see  Simmons  v.  Everson, 
124  N.  Y.  319,  26  N.  E.  911.  So,  if  the  defendant  had  had  a  pole 
erected  on  her  lot  at  the  place  where  the  tree  stood,  which  had  be- 
come decayed  to  her  knowledge,  and  had  fallen  on  plaintiff's  prem- 
ises, clearly  she  would  have  been  liable  for  his  damages  sustained 
thereby.  In  Ward  v.  Telegraph  Co.,  71  N.  Y.  81-83,  which  was  an 
action  to  recover  for  injuries  caused  by  the  fall  of  a  telegraph  pole 
placed  on  the  street,  it  is  said  in  the  opinion:  ^U  the  pole  which 
broke  and  fell  was  originally  not  reasonably  sufficient,  or  if  it  was 
permitted  carelessly  to  become  and  be  insufficient  by  decay,  the  re- 
sponsibility attached  to  the  defendant  for  the  accident."  If  the  de- 
fendant would  have  been  liable  for  the  fall  of  an  unsafe  pole  or 
structure,  we  can  see  no  good  reason  why  she  should  not  be  re- 
sponsible for  the  fall  of  a  decayed  tree,  which  she  allowed  to  remain 
on  her  premises.  It  is  true  that  in  the  supposed  case  the  pole  or 
structure  would  have  been  placed  on  defendant's  premises  by  her, 
her  grantor  or  ancestor,  while  the  tree  grew  there.  But  the  tree 
was  on  her  lot,  and  was  her  property.  It  was  as  much  under  her 
control  as  a  pole  or  building  in  the  same  position  would  have  been. 
This  decayed  tree,  standing  where  it  did,  near  the  plaintiff's  house, 
and  on  which  it  was  liable  to  fall  during  any  of  the  gales  which  were 
liable  to  occur  from  time  to  time,  we  think,  was  a  nuisance,  which 
the  defendant,  at  the  request  of  the  plaintiff,  should  have  abated. 
The  defendant  had  no  more  right  to  keep,  maintain,  or  suffer  to  re- 
main on  her  premises  an  unsound  tree,,  near  the  house  of  her  neigh- 
bor, on  which,  in  any  of  the  frequently  occurring  high  winds,  it  was 
liable  to  fall,  than  she  would  have  had  to  keep  a  dilapidated  and 
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unsafe  building  in  the  same  position.  It  was  her  duty  to  maintain 
her  premises  in  such  a  condition  as  that  they  should  not  become 
a  cause  of  injury  to  her  neighbor's  property  in  a  way  that  common 
prudence  should  foresee. 

It  is  urged  by  the  appellant  that  the  fall  of  the  tree  was  caused 
by  an  extraordinary  wind  or  gale,  which  could  not  have  been  antici- 
pated, and  hence  the  defendant  was  not  liable.  On  the  testimony 
in  the  case,  the  jury  were  not  compelled  to  find  that  the  gale  which 
caused  the  fall  of  the  tree  was  extraordinary.  As  far  as  the  evi- 
dence shows,  it  was  one  of  those  gales  that  frequently  occur,  and 
which  might  be  looked  for  at  any  time.  We  may  infer  that  it  was 
in  anticipation  of  such  a  wind  that  the  plaintiff  requested  the  de- 
fendant to  remove  the  tree. 

Our  attention  is  called  to  a  dictum  of  Hunt,  J.,  in  Sheldon  v.  Sher- 
man, 42  N.  Y.  484,  that  "if  a  tree  growing  upon  the  land  of  one 
is  blown  down  up  the  premises  of  another,  and  in  its  fall  injures 
his  shrubbery  or  his  hcmse  or  his  person,  he  has  no  redress  against 
him  upon  whose  land  the  tree  grew."  But  it  does  not  appear  that 
the  learned  judge  was  speaking  of  an  unsound  tree  standing  on  prem- 
ises of  a  party  near  the  house  of  his  neighbor,  liable,  in  any  high 
wind,  to  fall  do\^Ti  upon  it,  and  which  the  owner  of  the  tree,  after 
notice  of  its  condition,  neglected  to  remove. 

The  trial  court  did  not  err  in  sustaining  the  objection  to  the  letter 
written  by  Mr.  Ingalsbe  to  the  defendant.  She  was  allowed  to  show 
the  conversation  between  plaintiff  and  Ingalsbe.  It  is  difficult  to 
see  on  what  grounds  the  letter  the  latter  afterwards  wrote  to  his 
client,  at  the  request  of  the  plaintiff,  was  competent.  It  might  have 
been  received  as  a  memorandum,  had  the  proper  preliminary  proof 
been  made.  But  Ingalsbe,  as  a  witness,  was  unable  to  remember 
his  conversation  with  plaintiff.  The  letter  was  not  offered  as  a 
memorandum.  It  was  competent  for  the  defendant  to  show  what 
the  plaintiff  said  to  her  attorney,  and  this  she  was  allowed  to  do. 
What  her  attorney  said  or  wrote  to  her  thereafter,  at  the  request  of 
the  plaintiff,  was  not  competent  evidence,  especially  as  it  was  not 
claimed  that  the  defendant  took  any  action  in  consequence  of  the 
letter.  We  conclude  that  the  case  was  properly  submitted  to  the 
jury,  and  can  discover  no  error  requiring  a  reversal  of  the  judg- 
ment. 

Judgment  affirmed,  with  costs.    All  concur. 
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DUMOND  V.  BAKER  et  al. 
(Supreme  Court,  Appellate  Division.  Third  Department    April  14,  1806.) 

1.  Mortgage  FoiiECLO.'<i:nE— Adverbe  Claimant— Parties. 

One  who  clainw  adveraely  to  the  mortgagor  and  mortgagee  and  prior  to* 
the  mortgage  cannot,  for  the  purpose  of  trying  the  validity  of  such  title, 
be  made  a  party  defendant  to  an  action  to  foreclose  the  mortgage. 

2.  Bame— Siiebiff's  Deed. 

A  sherifTs  deed  of  land  sold  under  execution  relates  back  to  the  time 
to  redeem  when  it  is  executed  after  said  time,  and  one  who  claims  under  a 
sheriff's  certificate  of  sale  on  execution  made  in  18(J5  and  a  sheriff's  deed 
executed  in  1885  cannot,  for  the  purpose  of  trying  the  validity  of  such  tltle^ 
be  made  a  party  to  an  action  to  foreclose  a  mortgage  on  the  same  premises, 
executed  in  1874. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Lewis  A.  Dumond  against  Charles  I*  Baker  and  others 
to  foreclose  a  bond  and  mortgage.  A  judgment  for  certain  defend- 
ants was  rendered  upon  the  report  of  tlie  referee,  and  plaintiff  ap- 
peals     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

W.  &  G.  W.  Youmans,  for  appellant. 

Hun  &  Johnston  (Marcus  T.  Hun,  of  counsel),  for  respondents. 

PUTNAM,  J.  The  plaintiff  brought  this  action  for  the  foreclosure 
of  a  bond  and  mortgage  executed  on  the  6th  day  of  August,  1874, 
by  one  Ferdinanda  Baker  to  Merritte  A.  Baker,  assigned  to  him  on 
January  3,  1870,  making  the  defendants  Charles  ISpotholds,  Mr& 
Charles  Spotholds,  and  Henrietta  Church  defendants,  as  parties  who 
had  or  claimed  to  have  some  interest  in  the  mortgaged  premises, 
which  accrued  subsequently  to  the  lien  of  the  mortgage.  The  de- 
fendants, in  their  answer,  admitted  that  they  claimed  an  interest  in 
the  premises  in  question,  but  denied  that  it  accrued  subsequently  to 
the  execution  of  the  said  mortgage.  Among  his  conclusions  of  fact 
the  referee  found  **that  the  evidence  fails  to  establish  that  prior  to  or 
at  the  time  of  the  commencement  of  this  action  either  the  defendant 
Charles  Spotholds  or  Henrietta  Church  had  or  claimed  to  have  any 
interest  in  or  lien  upon  said  moilgaged  premises,  or  any  part  thei*eof , 
which  had  accrued  subsequently  to  the  lien  of  said  mortgage,"  and 
he  directed  a  judgment  in  favor  of  said  defendants  dismissing  the 
complaint,  from  which  the  plaintiff  has  appealed.  If  the  above  find- 
ing of  the  referee  was  supported  by  the  endence,  the  judgment  di- 
rected in  favor  of  the  defendants  cannot  be  disturbed.  Fire  Co.  v. 
Lent,  6  Paige,  635;  Corning  v.  Smith,  6  N.  Y.  82,  and  cases  cited; 
Holcomb  V.  Holcomb,  2  Barb.  20;  Bank  v.  Cudlipp  (Sup.)  37  N.  Y. 
Bupp.  248,  and  cases  there  cited.  These  authorities  hold  that  in  an 
action  to  foreclose  a  mortgage  one  who  claims  adversely  to  the 
mortgagor  and  mortgagee  and  prior  to  the  mortgage  cannot  properly 
be  made  a  party  defendant  for  the  purpose  of  trying  the  validity  of 
such  adverse  claim  or  title.  In  Ruyter  v.  Reid,  121  N.  Y.  498,  24 
N.  E.  791,  it  was  shown  that  the  title  under  which  the  defendant 
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claimed  was  under  conveyances  subsequent  to  the  execution  of  the 
mortgage.  In  this  case  it  appeared  that  the  bond  and  mortgage  set 
out  in  the  complaint  were  executed  on  the  6th  day  of  August,  1874. 
The  defendants  Bpotholds  were  tenants  of  Henrietta  Church.  Her 
claim  of  title  was  under  a  judgment  obtained  on  the  1st  day  of  Feb- 
ruary, 1855,  in  favor  of  one  Stephen  Van  Rensselaer  against  David 
Baker,  then  the  owner  of  the  premises  in  question,  and  under  whom 
the  party  who  executed  the  mortgage  sought  to  be  foreclosed  claimed 
title.  Under  the  judgment  aforesaid  the  said  premises  were  sold 
by  the  sheriff  of  Albany  county  on  January  30,  1865,  to  James  Kidd 
and  Peter  Cagger,  the  certificate  of  sale  being  recorded  in  the  clerk's 
office  of  Albany  county  on  February  6,  1865.  A  deed  was  there- 
after— ^in  December,  1885— executed  to  Walter  S.  Church,  deceased, 
who  had  succeeded  to  the  rights  of  said  Kidd  and  Cagger  in  said 
premises,  by  Lemuel  H.  Rodgers,  as  undersheriff  of  said  county. 
The  defendant  Henrietta  Church  claimed  an  interest  in  said  premises 
under  said  judgment,  sheriff's  certificate  of  sale,  deed  from  the  under- 
sheriff,  and  a  devise  in  the  will  of  said  Walter  S.  Church.  The 
referee  found  "that  at  the  time  of  the  commencement  of  this  action 
the  defendants  Charles  Spotholds,  Mrs.  Charles  Spotholds,  and 
Henrietta  Church  claimed  an  interest  in  said  premises  under  and  by 
virtue  of  said  judgment,  the  sale  and  conveyance  thereunder,  and  the 
devise  contained  in  the  will  of  said  Walter  S.  Church."  It  is  an 
established  principle  that  a  conveyance  by  a  sheriff  of  real  estate  sold 
under  execution,  no  matter  how  long  it  is  executed  after  the  time 
to  redeem,  relates  back  to  that  period.  Reynolds  v.  Darling,  42 
Barb.  418;  Cook  v.  Travis,  20  N.  Y.  400-402;  Holman  v.  Holman,  66 
Barb.  215-220;  Wright  v.  Douglass,  2  N.  Y.  373.  As  the  sheriff's 
deed  to  Walter  S.  Church,  executed  in  December,  1885,  under  which 
the  defendant  Church  claimed,  related  back  to  the  sheriff's  sale,  and 
was,  under  the  statute,  valid  and  effectual  to  convey  all  the  right, 
title,  and  interest  which  was  sold  by  him  on  the  30th  day  of  January, 
1865,  we  are  of  the  opinion  that  the  findings  of  fact  by  the  referee 
above  set  out  were  not  erroneous.  The  defendant's  claim  was  under 
a  title  which  accrued  in  1865  on  the  execution  and  filing  of  the 
sheriff's  certificate  of  sale,  about  nine  years  before  the  execution  of 
the  mortgage  in  question.  But  the  plaintiff  insists  that,  as  his  mort- 
gage was  executed  in  1874,  over  10  years  after  the  recording  of  said 
certificate  of  sale,  and  long  prior  to  the  execution  of  the  sheriff's  deed 
to  Walter  S.  Church,  such  deed  was  void  as  to  the  mortgagee  (Reyn- 
olds V.  Darling  and  Cook  v.  Travis,  supra);  and  he  insists  that  in  this 
action,  brought  to  foreclose  said  bond  and  mortgage,  the  question 
of  the  validity  of  the  defendant's  claim  of  title  under  the  aforesaid 
deed  and  certificate  of  sale  could  be  adjudicated  and  passed  upon. 
We  think  this  contention  of  the  plaintiff  cannot  be  sustained.  As 
held  in  the  authorities  above  cited,  and  as  said  by  Harris,  J.,  in  Hol- 
comb  V.  Holcomb,  supra  (page  23) :  *-The  mortgagee,  on  filing  a  bill 
of  foreclosure,  has  no  right  to  make  one  who  claims  adversely  to 
the  title  of  the  mortgagee  and  prior  to  the  mortgage,  a  defendant  in 
a  suit  for  the  pui*pose  of  contesting  the  validity  of  such  adverse  claim 
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of  title.*'  The  question  of  the  validity  of  the  defendant's  claim  was 
not  before  the  referee,  and  cannot  be  passed  upon  by  this  court.  The 
only  matter  to  be  determined  in  the  action  was  whether  the  interest 
which  the  defendants  had  or  claimed  to  have  in  the  mortgaged 
premises  accrued  before  or  subsequent  to  the  lien  of  the  mortgage. 
Under  doctrines  laid  down  in  Reynolds  v.  Darling,  and  Cook  v. 
Travis,  supra,  if  the  bond  and  mortgage  in  question  were  taken  by 
the  mortgagee  in  good  faith,  for  value,  and  without  notice  of  the 
previous  ^eriffs  sale  of  the  mortgaged  premises  to  Kidd  and  Cagger, 
it  may  be  that  the  title  of  the  plaintiff  under  the  mortgage  to  the 
premises  in  question  is  superior  to  that  of  the  defendant  therein 
under  the  sherifPs  deed  and  certificate  of  sale;  but,  as  above  sug- 
gested, and  as  held  by  the  authorities  above  referred  to,  the  referee 
was  not  authorized  in  the  action  to  try  and  pass  upon  the  question  of 
the  validity  of  the  defendant  Church's  adverse  claim  of  title. 
The  judgment  should  be  affirmed^  with  costs.    All  concur. 


BAKER  V.  MOORB. 
(Supreme  Ck)urt,  Appellate  Division,  Third  Department    April  14,  1896.) 

1.  CONYERSION  BY   AOENT— NbCBSSITY  OP  DEMAND. 

Defendant's  testator  agreed  with  plaintiff  to  purchase  certain  real  estate, 
taking  deed  in  joint  names,  plaintiff  to  furnish  one-half  the  purchase  money, 
which  she  did,  but  testator  took  the  deed  in  his  own  name,  and  made  no 
accounting  to  plaintiff  for  the  money  advanced  by  her.  Meld,  that  there 
was  a  conversion  of  plaintiff's  money,  for  which  she  could  maintain  an 
action  without  demand. 

2.  Limitation  of  Actions— When  Cause  of  Action  Accrued. 

No  demand  being  necessary,  plaintiff's  right  of  action  Is  not  governed 
by  Code  Civ.  Proc.  |  410,  providing  that,  in  cases  where  demand  is  neces- 
sary, and  the  right  of  action  grows  out  of  the  detention  of  money  by  an 
agent  or  person  acting  in  a  fiduciary  capacity,  the  limitation  wiU  not  begin 
to  run  until  the  person  having  right  to  demand  has  actual  knowledge  of  the 
facts,  but  the  limitation  began  to  run  from  the  time  the  deed  was  taken. 

8.  Same. 

In  an  action  for  the  recovery  of  money  thus  advanced  to  defendant's  tes- 
tator, evidence  that  plaintiff  had  no  actual  knowledge  that  the  deed  had 
been  taken  In  the  name  of  defendant's  testator  was  immaterial,  since  ig- 
norance  of  her  rights  did  not  prevent  the  running  of  the  statute. 

4.  Same— Evidence. 

Nor  was  it  material  to  show  that  plaintiff's  husband,  who  acted  as  the 
agent  in  making  the  agreement,  had  communicated  to  her  the  facts  as  to 
the  contract. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Susan  Baker  against  William  Moore,  executor  of  the 
last  will  and  testament  of  Abel  Scripture,  deceased,  to  recover 
money  alleged  to  have  been  wrongfully  converted  by  the  testator. 
There  was  a  judgment  for  defendant,  and  plaintiff  appealed.  Af- 
firmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM and  MERWIN,  JJ. 

J.  M.  Whitman,  for  appellant. 

King  &  Ashley  (H.  Prior  King,  of  counsel),  for  respondent 
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PUTNAM,  J.  The  plaintiff  and  Abel  Scripture,  deceased,  the 
defendant's  testator,  in  the  year  1865  entered  into  a  contract  to 
purchase  lots  3  and  5,  range  9,  Dartmouth  patent,  great  tract,  situate 
in  Warren  county,  N.  Y.  The  plaintiff  desired  lot  3  for  "the  bark  on 
it,"  but  did  not  wish  to  buy  lot  5,  which  was  "a  spruce  lot"  It 
was  finally  agreed  that  Scripture  should  purchase  the  two  lots  for 
|1,500,  taking  a  deed  to  himself  and  the  plaintiff;  she  to  furnish 
one-half  of  the  purchase  price.  Pursuant  to  such  arrangement,  in 
December,  1865,  plaintiff  advanced  to  Scripture  |300,  and  in  the 
following  spring  a  further  sum  of  J300.  In  1866,  and  it  may  be 
assumed  in  anticipation  of  the  delivery  of  the  deed  of  the  lots.  Scrip- 
ture, with  the  knowledge  of  the  plaintiff,  sold  a  quantity  of  logs  from 
lot  5,  for  which  he  received  the  sum  of  f 700.  It  was  agreed  that 
the  balance  of  the  pm-chase  price  for  stiid  lots — 1150 — due  from  the 
plaintiff,  should  come  out  of  her  share  of  the  sum  received  for  the 
logs  sold,  leaving  a  balance  of  f  200  due  her  on  account  of  said  sale, 
less  whatever  sum  might  be  arrears  for  taxes  on  the  lots.  It  does 
not  appear  that  this  sum  was  ever  paid,  or  that  the  plaintiff  ever  de- 
manded it,  or  called  upon  Scripture  for  an  account  or  settlement  in 
regard  thereto.  In  the  transaction  the  plaintiff's  husband,  John  P. 
Baker,  acted  as  her  agent,  and  he  waa  produced  and  sworn  by  her  as 
a  witness  on  the  trial.  The  evidence  does  not  show  that  after  ad- 
vancing the  |600  on  the  purchase  price  of  said  two  lots,  and  the 
agreement  with  Scripture  that  the  balance  thereof  should  come  out 
of  the  money  received  for  the  logs,  plaintiff  or  her  agent  paid  any  at- 
tention to  her  interest  in  said  lots  until  four  or  five  years  before  the 
trial  (probably  about  1886  or  1887),  nearly  twenty  years  after  the 
transaction.  '  On  or  about  August  22,  1867,  Scripture  obtained  a 
deed  of  the  said  two  lots,  taking  the  title  to  himself  alone,  without 
the  knowledge  or  consent  of  the  plaintiff,  as  it  is  claimed;  the  deed 
received  by  him  being  recorded  in  the  clerk's  office  of  Warren  county 
on  January  3, 1868.  On  or  about  November  28,  1867,  Scripture  sold 
lot  3  for  |1,200  to  B.  P.  and  F.  V.  Burhans  by  deed  recorded  in  the 
Warren  county  clerk's  office  on  the  6th  day  of  January,  1868;  and 
on  or  about  January  30,  1871,  lot  5,  for  |1,000,  to  one  Ordway,  by 
deed  recorded  in  the  same  clerk's  office  on  the  27th  day  of  June,  1891. 
Whether  Scripture,  in  making  said  purchase,  actually  used  the 
money  which  he  received  from  the  plaintiff  or  his  own  funds,  retain- 
ing in  his  possession  the  sum  advanced  by  Mrs.  Baker,  does  not 
appear.  Abel  Sci'ipture  died  on  the  9th  day  of  February,  1889,  22 
or  23  years  after  the  transaction  above  detailed,  A  year  or  two 
bef  orehis  death  Mr.  Baker  called  upon  him  for  some  money  <m  plain- 
tiff's account.  In  the  conversation  Scripture  spoke  of  the  plaintiff's 
claim  being  "outlawed."  He  said  the  lots  were  sold,  that  he  had  a 
right  to  sell  them,  and  that  he  would  pay  over  to  the  plaintiff  her 
share  of  the  proceeds.  No  action  was  commenced  against  the  de- 
ceased, but  after  his  death  a  claim,  verified  on  the  23d  day  of  June, 
1890,  was  presented  by  the  plaintiff  to  the  defendant,  as  executor 
of  the  said  deceased,  and,  the  same  being  rejected,  the  matter  was 
referred  pursuant  to  the  statute.     The  referee,  at  the  close  of  the 


Digitized  by  VjOOQIC 


Sup.  Gt.)  BAKKK  r.  MOORE.  561 

testimony,  held  that  the  plaintiff's  claim  was  barred  by  the  statute  of 
limitations,  and  directed  a  judgment  of  nonsuit  in  favor  of  the 
defendant,  from  which  judgment  the  plaintiff  appeals 

It  is  not  claimed  by  the  plaintiff — ^the  deceased  having  received 
money  from  her  under  an  agreement  to  make  the  purchase  of  the 
lots  in  question,  and  take  the  deed  to  her  and  himself,  and  having, 
withont  her  knowledge  and  consent,  wrongfully  taken  it  in  his  own 
name  as  sole  grantee — that  a  trust  resulted  in  her  favor,  enforceable 
in  this  procc^ing,  under  principles  established  in  Lounsbury  v. 
Purdy,  18  N.  Y.  515;  Roulston  v.  Roulston,  64  N.  Y.  652;  and  kindred 
cases.  It  is  therefore  unnecessary  to  determine  whether  such  a 
claim,  if  made,  could  have  been  sucstaincd.  Counsel  for  the  appel- 
lant tak*es  the  position  that,  the  defendant's  testator  having,  as  an 
agent  or  in  a  fiduciary  capacity,  received  |6U0  from  Mrs.  Baker 
under  a  contract  to  use  the  same  to  purchase  for  her  an  undivided 
one-half  interest  in  the  lots  above  mentioned,  and  having,  without 
her  knowledge  and  consent,  wrongfully  taken  the  title  thereto  in  his 
own  name,  she,  upon  the  discovery  of  the  facts,  was  entitled  to 
demand  and  receive  the  sum  so  advanced  to  him.  That  such  dis- 
covery was  made  shortly  before  the  death  of  defendant's  testator, 
and  hence  that  under  the  provisions  of  section  410  of  the  Code  of 
Civil  Procedure  the  claim  was  not  barred  by  the  statute  of  limi- 
tations. It  is  a  well-settled  principle  that,  where  one  advances  money 
to  another  for  a  particular  object,  and  the  latter  appropriates  it  to  a 
different  purpose,  the  former  may  recover  the  money  so  advanced. 
McNeilly  v.  Richardson,  4  Cow.  607;  Darragh  v.  Ross  (Bup.)  7  N.  Y. 
Supp.  864;  Crosby  v.  Clark,  80  Hun,  426,  30  N.  Y.  Supp.  329;  Du- 
mond's  Adm'rs  v.  Carpenter,  3  Johns.  183.  Therefore  the  appellant, 
immediately  after  the  22d  day  of  August,  1867,  when  the  defendant'^ 
testator,  in  violation  of  his  agreement,  took  the  deed  of  the  lots  in 
question,  was  entitled  to  the  money  she  had  advanced. 

The  important  question  is  whether,  under  the  circumstances  of 
the  case,  a  demand  for  the  return  of  the  money  was  required  to  be 
made  by  the  plaintiff  of  Scripture  before  she  could  maintain  an 
action  therefor.  If  so,  the  provisions  of  section  410  of  the  Code  of 
Civil  Procedure  applied.  If  no  demand  was  necessary,  the  plaintiff's 
claim  was  barred  after  the  lapse  of  six  years  from  the  time  of  the 
wrongful  act  of  the  deceast^d  in  taking  a  deed  of  the  lots  to  himself 
alone.  We  are  of  the  opinion  that  when  the  defendant's  testator 
wrongfully  and  in  violation  of  his  contract  took  the  conveyance  of 
the  two  lots  to  himself  as  sole  grantee,  a  right  of  action  arose  in 
favor  of  the  plaintiff  to  recover  the  money  she  had  advanced,  without 
a  previous  demand  therefor.  Scripture's  relation  to  the  plaintiff 
under  the  contract  was  that  of  an  agent.  He  received  her  money^ 
and  agreed  with  it  to  obtain  for  her  a  conveyance  of  an  undivided 
one-half  interest  in  the  lots.  He  acted  in  a  fiduciary  capacity* 
When  he  wrongfully  took  the  deed,  if  he  used  her  money  to  make  the 
purchase,  it  was  a  conversion  of  it,  and  certainly  no  demand  was 
required  after  such  a  wrongful  appropriation  of  the  plaintiff's  prop- 
er^.    If  he  retained  the  |600  in  his  own  possession,  he  was  under 
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an  obligation  to  notify  her  of  the  fact  that  he  had  not  used  her  funds, 
or  taken  the  title  of  an  undivided  interest  in  the  lots  to  her,  and  to 
return  the  money  which  she  had  advanced.  Where  money  is  in 
the  hands  of  one  belonging  to  another,  under  such  circumstances 
that  it  is  the  duty  of  the  former  to  pay  it  over,  an  action  may  be 
maintained  therefor  without  any  demand.  Mills  v.  Mills,  115  N.  Y. 
80,  21  N.  E.  714;  Wood  v.  Young,  141  N.  Y.  211-217,  36  N.  E.  193; 
Adams  v.  Olin,  140  N.  Y.  150-157,  35  N.  E.  448;  Hickok  v.  Hickok, 
13  Barb.  632;  Catterlin  v.  Somerville,  22  Ind.  482;  Ferguson  v. 
Dunn's  Adm'r,  28  Ind.  58;  Stacy  v.  Graham,  14  N.  Y.  492;  Watson  v. 
Walker,  23  N.  H.  471.  The  position  of  defendant's  testator,  under 
the  circumstances,  was  similar  to  that  of  one  who  had  misappropri- 
ated money.  Acting  in  a  fiduciary  capacity,  he  had  abused  his  trust. 
The  f 600  which  the  plaintiff  sought  to  recover  was  not  left  with 
Scripture  as  an  ordinary  deposit.  It  was  received  by  him  for  a  spe- 
cific object, — ^to  buy  for  her  a  one-half  interest  in  the  two  lots, — 
Scripture  agreeing  to  use  it  for  that  purpose.  When  he  took  the 
deed  to  himself  as  sole  grantee,  without  the  knowledge  or  consent 
of  the  plaintiff,  he  was  chargeable  with  a  gross  and  fraudulent 
breach  of  duty.  After  such  wrongful  act  he  had  in  his  hands  |600 
of  the  plaintiff's  funds,  which  it  was  his  duty  to  at  once  return  to  her, 
as  by  such  wrongful  act  he  had  put  it  out  of  his  power  to  use  the 
money  for  the  sole  purpose  for  which  he  received  it  This  f600, 
therefore,  after  the  wrongful  and  fraudulent  act  of  the  deceased, 
remained  in  his  hands  under  such  circumstances  that  it  was  his  legal 
duty  to  return  the  money  to  the  plaintiff. 

Counsel  for  the  appellant  calls  qur  attention  to  the  case  of  King 
V.  liJackellar,  109  N.  Y.  215,  16  N.  E.  201.  The  facts  appearing 
in  that  case  were  very  different  from  those  shown  in  this.  In  the 
case  cited  the  plaintiff  deposited  |3,000  with  the  defendant  to  invest 
for  her,  the  deposit  being  for  an  indefinite  period.  The  defendant 
assumed  to  make  an  investment  which  the  court  of  appeals  held  to 
be  unauthorized,  and,  in  fact,  not  an  investment.  Under  this  hold- 
ing the  defendant  remained  in  possession  of  the  $3,000  under  the 
original  contract  by  which  it  was  deposited  with  him  for  an  indefi- 
nite period  for  the  purpose  of  investment.  Therefore  it  was  held 
properly  that  before  the  plaintiff  could  recover  the  money  she  must 
demand  its  return.  Again,  in  that  case  the  defendant  has  assumed 
to  take  an  assignment  of  a  mortgage  to  the  plaintiff  aud  a  deed  for 
her  benefit  as  an  additional  security.  She  had  received  interest 
on  the  mortgage  for  several  years,  and  had  in  her  possession  the  deed 
and  the  mortgage.  It  was,  therefore,  necessary  for  her,  before  she 
could  maintain  an  action  for  the  money  she  had  deposited  with  the 
defendant,  to  return  or  offer  to  return  the  mortgage  and  the  deed, 
and  demand  the  return  of  her  money.  In  the  case  under  considera- 
tion the  deposit  made  by  the  plaintiff  with  the  defendant's  testator 
was  not  for  an  indefinite  period  or  purpose.  Under  the  contract 
made  it  could  only  continue  until  Scripture  purchased  the  said  lota 
If  he  performed  his  agreement,  and  used  the  money  to  buy  for  the 
plaintiff  a  one-half  interest  therein,  the  deposit  would  necessarily 
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cease  to  exist  If  he  violated  the  contract,  and  wrongfully  took  a 
deed  in  which  he  was  named  as  the  sole  grantee,  his  right  to  hold 
the  money  ceased,  and  his  duty  was  to  return  it  to  the  plaintiff.  No 
demand  was  required  to  entitle  the  plaintiff  to  recover  the  money 
which  the  deceased  had  no  right  under  the  contract  to  retain.  De- 
ceased had  obtained  from  plaintiff  |600,  to  the  possession  of  which, 
after  his  wrongful  act,  he  was  not  entitled.  See  Carr  v.  Thompson, 
87  N.  Y.  160-166. 

The  defendant  urges  that  the  referee  erred  in  excluding  certain 
evidence  offered  by  him  to  show  that  John  P.  Baker,  agent  for  the 
plaintiff,  communicated  to  her  the  facts  as  to  the  contract  he  had 
made  with  Scripture.  The  evidence  so  excluded  was  clearly  imma- 
terial. So,  also,  we  think,  was  the  evidence  offered  to  show  that 
the  plaintiff  had  no  actual  knowledge  that  the  deed  of  the  two  lots 
had  been  taken  to  Abel  Scripture  as  sole  grantee  until  after  his  death. 
If  we  are  correct  in  the  views  above  expressed  that  no  demand  was 
necessary  for  the  maintenance  of  an  action  by  the  plaintiff  to  recover 
the  money  in  the  possession  of  Scripture  after  his  breach  of  the  con- 
tract under  which  he  received  it,  her  claim  was  barred  after  the 
expiration  of  six  years,  although-  she  had  no  actual  knowledge  of  the 
wrong  done  her  by  the  deceai^.  It  is  only  when  a  demand  is  re- 
quired that  the  provisions  of  section  410  of  the  Code  of  Civil  Pro» 
cedure  apply.  If  no  demand  is  necessary,  a  party  seeking  to  re- 
cover money  in  the  hands  of  an  agent,  for  which  he  is  entitled  to 
maintain  an  action,  although  in  ignorance  of  his  rights,  is  not  en- 
titled to  the  benefit  of  that  section.  So,  in  an  action  to  recover 
a  judgment  for  money  on  the  ground  of  fraud  under  the  provisions 
of  section  882  of  the  Code  of  Civil  Procedure,  the  ignorance  of  the 
plaintiff  of  the  fraud  perpetrated  ui)on  him  will  not  prevent  the  run- 
ning of  the  statute. 

We  conclude  that  the  case  was  correctly  disposed  of  below,  and 
that  the  judgment  should  be  affirmed,  with  costs.     All  concur. 


CLARK  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department.    April  14,  1896.) 

1.  Appeal— New  Trial — Discretion  of  Trial  Court. 

An  order  for  a  new  trial,  granted  by  the  Judge  who  heard  the  case,  wiU 
not  be  reversed,  unless  error  clearly  appears. 

2.  New  Trial— Newly-Discovered  Evidence. 

Where,  on  the  trial  of  an  action  to. recover  for  the  kiUing  of  plalntlfTs 
Intestate  by  a  coUision  on  a  railroad  crossing,  there  was  no  evidence  as 
to  the  care  exercised  by  decedent,  and  a  verdict  for  defendant  was  directed, 
an  order  granting  a  new  trial  on  a  showing  of  newly-discovered  evidence 
on  such  point  will  not  be  disturbed. 

Appeal  from  special  term,  Schenectady  county. 
Action  by  Maggie  Clark,  as  administratrix  of  the  estate  of  Horatio 
N.  Clark,  deceased,  against  the  New  York  Central  &  Hudson  River 
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Railroad  Company.  Verdict  for  defendant,  by  direction  of  the 
court,  and  from  an  order  granting  a  new  trial  defendant  appeals. 
Affirmed. 

Argued  before  PARKER,  P.  J.,  and  HERRICK,  MERWIN,  and 
PUTNAM,  JJ. 

Ashbel  Green  and  J.  D.  Wendell,  for  appellant 
L.  F.  Fish,  for  respondent. 

MERWIN,  J.  The  plaintiff  in  this  case  sought  to  recover  dam- 
ages for  the  death  of  her  husband,  Horatio  N.  Clark,  which  was,  as 
she  claimed,  caused  by  the  negligence  of  the  defendant  In  the  after- 
noon of  May  7,  1894,  at  a  highway  crossing  at  or  near  a  station  of 
the  defendant  at  Auriesville,  in  the  county  of  Montgomery,  the  said 
Clark,  while  attempting,  with  a  horse  and  wagon,  to  cross  the  tracks 
of  the  defendant,  was  struck  by  a  ti'ain  of  the  defendant  and  killed. 
The  claim  of  the  plaintiff  is  that  the  defendant  was  negligent  in  not 
giving  sufficient  signals  of  the  approach  of  its  train.  Dyer  v.  Rail- 
way Co.,  71 N.  Y.  228.  At  the  trial  the  plaintiff  did  not  {Hroduce  any 
witness  who  was  able  to  testify  as  to  the  conduct  of  the  decedent 
at  the  time  of  the  collision.  At  the  close  of  the  evidence  the  court 
directed  a  verdict  for  the  defendant  on  the  ground  that  the  evidence 
was  not  sufficient  to  authorize  the  jury  to  find  that  the  decedent, 
as  he  approached  the  crossing,  looked  and  listened  for  the  approach 
of  a  train.  Doubt  was  expressed  as  to  whether  the  evidence  was 
sufficient  to  sustain  a  finding  that  defendant  was  negligent  Sev- 
eral witnesses  on  the  part  of  plaintiff  had  testified  that  they  did  not 
hear  any  signal,  while,  on  the  part  of  the  defendant,  several  wit- 
nesses testified  absolutely  that  the  bell  was  rung  and  whistle  blown. 
Subsequently  the  plaintiff  made  a  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  based  upon  affidavits  and  a  set- 
tled case.  The  n(»w  evidence  was  that  of  one  Gibbs>  wlio  saw  the 
decedent  approach  the  crossing,  and  saw  the  collision,  and  siiw  the 
decedent  look  and  listen.  The  evidence  of  Gibbs,  as  set  forth  in  his 
affidavit,  if  it  had  been  given  at  the  trial,  would,  in  connection  with 
the  surrounding  circumstances,  have  made  the  question  of  contrib- 
utory negligence  one  for  the  jury  to  have  passed  upon.  Other  new 
evidence  was  shown  from  several  persons,  to  the  effect  that  they 
could  testify  positively  that  the  bell  was  not  rung  or  whistle  blown 
as  the  train  approached.  The  evidence  of  Gibbs  was  not  cumula- 
tive, for,  as  held  by  the  court  at  the  trial,  there  was  practically  no 
evidence  on  the  part  of  the  plaintiff  as  to  the  conduct  and  care  of  the 
decedent  at  the  time  of  the  collision.  The  new  evidence  as  to  want 
of  signals  w^as  perhaps  cumulative,  but  it  might  properly  have  a  bear- 
ing upon  the  exercise  of  the  discretion  of  the  court  in  such  cases. 
3  Grah.  &  W.  New  Trials,  1104.  The  new  evidence  would  probably 
have  produced  a  dift'erent  result,  to  the  extent  that  the  case  would 
have  been  sent  to  the  jury.  This  being  so,  the  trial  justice,  who 
heard  the  motion,  thought  it  right  to  grant  a  new  trial.  His  dis- 
cretion should  not,  I  think,  be  disturbed.  In  Barrett  v.  Railroad  Co., 
45  N.  Y.  C28,  632,  it  is  said: 
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''Motions  to  Bet  aside  verdicts  as  contrary  to  evidence,  as  well  as  motions  for 
a  new  trial  upon  the  ground  of  newly-discovered  evidence,  are  not  governed  by 
any  well-defined  rules,  but  depend  in  a  great  degree  upon  tbe  peculiar  circum- 
stances of  each  case.  They  are  addressed  to  the  sound  discretion  of  the  court, 
and  whether  they  should  be  granted  or  refused  involves  the  inquiry  whether 
substantial  Justice  has  been  done,  the  court  having  in  view  solely  the  attain- 
ment of  that  end." 

See,  also,  Glassford  v.  Lewis,  82  Hun,  46,  31  N.  Y.  Supp.  162; 
Holmes  v.  Roper  (Sup.)  10  N,  Y.  Supp.  284;  Plate  Co.  v.  Barclay,  48 
Han,  54.  Substantial  justice  is  said  to  be  the  main  test.  Clegg  v. 
Newspaper  Union,  51  Hun,  232,  237,  4  N.  Y.  Supp.  280.  When  the 
order  for  a  new  trial  is  granted  by  the  judge  who  heard  the  case,  it 
shonld  not  be  reversed,  unless  error  clearly  appears.  Order  af* 
firmed,  with  costs.     All  concur. 


PATTERSON  v.  HARE. 

(Supreme  Court,  Appellate  Division,  Third  Department    April  14,  1896.) 

1.  Partnership— Saub  of  Partnership  Property— Fraud  as  to  Co- Partner. 

Where  defendant,  being  in  partnership  with  plaintiff,  sold  the  partnership 
property,  worth  over  $1,000,  to  his  brother  for  $300,  without  the  Knowledge 
or  consent  of  plaintiff,  and  without  attempting  to  obtain  a  purchaser  at  a 
better  price,  such  sale  was  fraudulent  as  to  plaintiff. 

2.  Same—- Lien  for  Advances. 

The  fact  that  defendant  had  made  advances  in  excess  of  the  amount  paid 
in  by  plaintiff,  who  had  agreed  to  assign  his  Interest  In  the  partnership  as- 
sets as  security,  would  not  relieve  the  sale  from  the  imputation  of  fraud. 

Appeal  from  judgment  on  report  of  referee. 

Action  bj  George  Patterson  against  Joseph  Hare  for  the  dissolu- 
tion of  a  partnership  and  an  accounting.  On  the  finding  of  the 
referee  that  there  was  due  from  plaintiff  the  sum  of  |389.42,  judg- 
ment was  rendered  against  plaintiff,  and  he  appeals.     Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

Farrell  &  Finder,  for  appellant. 
C.  D.  Hudson,  for  respondent. 

MERWIN,  J.  In  the  fall  of  1890,  the  parties  to  this  action  formed 
a  co-partnership  in  the  business  of  cutting,  storing,  and  selling  ice. 
They  obtained  a  lease  for  a  site  for  an  ice  house,  and  built  one  in 
December,  1890.  They  purchased  horses,  wagons,  and  tools,  and 
entered-  upon  the  business,  and  so  continued  until  October  26,  1891. 
At  this  time,  as  the  referee  finds,  the  firm  owned  a  lease  of  the  prem- 
ises used  by  them  in  their  business,  two  horses,  two  ice  houses,  ice 
wagon  and  harness,  ice  tools  and  barn  tools,  all  which  had  been  pur- 
chased by  the  Arm  within  about  one  year  previous,  at  a  total  cost, 
exclusive  of  the  lease,  of  |1,829.15.  The  referee  also  finds  "that  on 
or  about  said  26th  day  of  October,  1891,  the  defendant  in  good 
faith,  and  with  no  intent  to  cheat  or  defraud  said  plaintiff,  sold 
and  transferred  all  of  said  firm  property  to  his  brother,  John  Hare, 
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for  a  reasonable  consideration,  to  wit,  for  the  sum  of  |300,  which 
sum  was  and  is  retained  by  said  defendant."  This  sale  operated  as 
a  dissolution,  as  it  practically  included  all  the  property  used  by  the 
firm  in  carrying  on  its  business.  The  referee  stated  the  accounts 
of  the  parties,  charging  the  defendant  with  the  |300  received  by  him 
on  the  sale  to  his  brother,  and  upon  the  accounts  so  stated  and  set- 
tled he  found  due  to  the  defendant  from  the  plaintiff  the  sum  of 
1389.42,  for  which  sum  he  ordered,  judgment  against  the  plaintiff, 
with  costs.  Judgment  was  accordingly  entered,  from  which  the  ap- 
peal is  taken. 

The  plaintiff,  in  his  supplemental  complaint,  in  effect  charged  that 
the  sale  by  defendant  to  his  brother  was  a  fraud  upon  the  plaintiff's 
rights;  that  the  property  sold  was  worth  not  less  than  |1,800,  and 
that  defendant  should  be  charged  with  its  fair  market  value.  Upon 
the  issue  made  upon  these  allegations,  the  referee  made  response  in 
the  finding  above  quoted  The  plaintiff  claims  that  this  finding  is 
not  sustained  by  the  evidence.  If  this  contention  be  true,  a  new 
trial  must  follow,  as  the  defendant  is  only  charged  with  what  he 
received  from  his  brother.  The  sale  was  made  in  the  nighttime,  and 
the  defendant  testifies  that  he  never  asked  any  one  else  to  purchase 
the  property.  It  was  not  assented  to  by  the  plaintiff,  and  he  had 
no  information  that  defendant  would  attempt  to  make  any  such  sale. 
The  property,  according  to  the  undisputed  evidence,  was  worth  more 
than  a  thousand  dollars.  A  careful  consideration  of  the  evidence 
leads  us  to  the  conclusion  that  the  finding  that  the  sale  was  made 
in  good  faith,  and  with  no  intent  to  defraud  the  plaintiff,  or  for  a 
reasonable  consideration,  is  not  sustained  by  the  evidence. 

It  is  argued  on  the  part  of  the  defendant  that  on  an  occasion  when 
the  defendant  made  an  advance  in  excess  of  the  advances  made  by 
the  plaintiff,  the  plaintiff  agreed  with  the  defendant  to  give  him  an 
assignment  of  his  interest  in  the  co-partnership  assets  as  security. 
Assuming  that  the  defendant  had  an  interest  in  the  property  sold 
similar  to  that  of  a  mortgagee,  it  would  not  follow  that  the  sale  in 
question  would  be  valid.  If  a  mortgagee  has  a  right  to  make  a 
private  sale,  it  must  be  fairly  made.  Jones,  Chat.  Mortg.  (4th  Ed.) 
§  790,  and  oases  cited. 

Judgment,  so  far  as  appealed  from,  reversed,  and  new  trial  or- 
dered, costs  to  abide  the  event,  and  referee  discharged.    All  concur. 


GRAVES  V.  BREWER  et  al. 

(Supreme  Court,  AppeUate  Division,  Third  Department.    April  14,  1890.) 

Master  and  Servant— Defective  Machinery— Assumed  Risk. 

An  employs  wliose  hand  was  injured  between  two  cogwheels,  while 
cleaning  a  machine  in  motion,— it  being  out  of  repair  and  not  readily 
stopped,— cannot  recover  for  the  injui-y,  where  it  appears  that  he  was  fa- 
miliar with  the  machine,  and  the  danger  was  as  apparent  to  him  as  to  the 
master,  although  he  was  directed  to  do  the  work  while  the  machiDe  was  in 
motion,  and  was  assured  that  it  was  all  right  to  do  so. 
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Appeal  from  trial  term,  Cortland  county. 

Action  by  John  Graves  against  Edward  H.  Brewer  and  another. 
Judgment  for  defendants.  Frotn  the  judgment  and  an  order  refus- 
ing a  new  trial  on  the  minutes,  plaintiff  appeals.     Affirmed. 

Argued  before  LAND02^,  HERRICK,  PUTNAM,  and  MERWIN, 
JJ. 

William  Kennedy  and  W.  C.  Crombie,  for  appellant 
Kellogg  &  Van  Hoesen,  for  respondents. 

MERWIN,  J.  On  the  7th  or  8th  December,  1892,  the  plaintiff 
entered  into  the  employ  of  the  defendants  as  an  operator  of  an 
upsetting  machine  in  defendants'  shop.  He  continued  in  their  em- 
ploy to  the  28th  January,  1893,  when  he  received  an  injury  to  his 
hand  by  its  coming  in  contact  with  uncovered,  moving  cogwheels  on 
the  side  of  the  machine.  In  this  action  the  plaintiff  claims  to 
recover  damages  for  this  injury  on  the  ground  that  it  was  caused  by 
the  negligence  of  the  defendants.  The  machine  at  which  plaintiff 
worked  was  an  iron  machine  standing  about  3  feet  high  from  the 
floor.  It  was  4  or  5  feet  long,  and  at  the  east  end,  where  plaintiff 
stood  while  engaged  in  running  it,  it  was  about  2^  feet  wide,  and 
at  the  west  end  it  was  less  than  2  feet  wide.  On  the  south 
side,  at  the  west  end,  there  were  2  cogwheels  that  meshed  to- 
gether,— one  about  2  feet  across,  and  the  other  about  6  inch- 
es. Power  was  received  from  overhead  shafting,  by  means  of  a 
belt  running  down,  and  attached  to  a  pulley  on  the  north  side  of 
the  table.  This  pulley  was  on  a  shaft  that  ran  across  the  table  to 
the  small  cogwheel.  The  large  cogwheel  was  on  a  shaft  that  ran 
across  the  table,  and  was  connected  with  the  upsetting  apparatus. 
The  cogwheels,  in  motion,  ran  away  from  each  other,  on  the  top. 
On  the  top  of  each  shaft,  an  inch  or  two  from  the  wheel,  there  was 
an  oil  cup.  The  plaintiff  was  then  about  24  years  of  age,  and,  before 
this  employment,  knew,  in  a  general  way,  how  machinery  was  run  by 
wheels  and  cogs  that  work  into  each  other.  When  he  went  to 
work  for  defendants,  he  was  told  how  to  operate  ttie  machine.  It 
was  started  and  stopped  by  a  lever  on  the  north  side,  and  the  use  of 
this  was  also  explained.  The  plaintiff  went  to  work,  and  had  no 
difficulty  in  running  the  machine.  On  the  first  Saturday  after  he 
commenced,  the  superintendent,  Mr.  Steele,  came  to  him,  stopped  the 
machine,  got  a  handful  of  waste  supplied  for  that  purpose,  and  told 
the  plaintiff  to  take  it  and  wipe  all  the  grease  and  dirt  off  of  the  top 
of  the  machine,  and  clean  out  the  oil  cups;  and  he  showed  the  plain- 
tiff how  to  do  it.  The  superintendent  then  told  the  plaintiff  to  stop 
the  machine  every  Saturday  night  in  time  to  wipe  it  up  and  get 
through  before  5  o'clock.  This  the  pkdntiff  did  for  several  weeks. 
About  the  20th  of  January,  following,  there  was  some  breakage  in 
the  machine;  and  thereafter,  for  the  purpose,  apparently,  of  prevent- 
ing the  machine  getting  out  of  gear  while  in  operation,  the  lever  was 
tied  to  the  side  of  the  machine,  and  the  plaintiff  was  told  not  to 
untie  it,  as  it  would  have  to  be  fixed.     On  the  following  Saturday 
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night  the  plaintiff  got  ready  to  clean  the  machine,  and  then,  as  he 
testifies: 

"I  went  over  and  asked  Mr.  Steele  how  I  was  going  to  clean  It  He  was 
measuring  some  Joints.  He  said:  *Go  on  and  wipe  It.  It  Is  all  right.*  I  asked 
him  If  I  could  wipe  It  when  running.  He  said:  *Yes,  go  on  and  wipe  It.' 
And  I  went  on  and  wiped  it.  I  wiped  It  with  waste,  just  as  I  had  done  be- 
fore, except  that  the  machine  was  running,  Instead  of  being  stopped.*' 

He  wiped  it  then,  as  he  testifies,  without  any  trouble  or  difficulty. 
After  this  he  continued  at  work  at  the  machine  in  the  same  shop 
until  the  next  or  the  second  Saturday  following, — he  is  not  certain 
which.  Then,  without  anything  further  being  said  between  him  and 
the  defendants,  or  their  superintendent,  he  proceeded  to  clean  the 
machine  while  in  motion,  as  he  had  formerly  done;  and,  while  clean- 
ing out  the  oil  cup  near  the  small  wheel,  his  hand  was  in  some  way 
caught  and  drawn  into  the  wheels,  and  injured.  He  was  then 
standing  on  the  south  side  of  the  machine,  near  the  west  end,  and 
was  reaching  over  one  side  of  the  small  wheel. 

At  the  close  of  the  evidence  on  the  part  of  the  plaintiff  the  defend- 
ants moved  for  a  nonsuit  upon  the  grounds,  among  others,  that  the 
plaintiff  was  guilty  of  contributory  negligence;  that  the  danger  was 
obvious  and  apparent,  and  the  plaintiff  assumed  the  risk.  The  mo- 
tion was  granted,  it  being  said  by  the  court  that  it  was  granted  "on 
the  ground  that  it  appears  from  the  evidence  that  the  defects  com- 
plained of  were  obvious  and  apparent, — ^as  much  so  to  the  plaintiff  as 
they  were  to  the  defendants  or  their  superintendent, — and  that  for 
that  reason  the  plaintiff  cannot  recover  for  damages  arising  from 
those  defects."  The  claim  of  plaintiff  is  that  the  question  of  plain- 
tiff's contributory  negligence,  and  the  assumption  of  the  risk,  should 
have  been  submitted  to  the  jury. 

The  case  of  Knisley  v.  Pratt,  75  Hun,  323,  26  N.  Y.  Supp.  1010,  in- 
volved the  consideration  of  an  accident  quite  similar  to  the  one  here. 
There  an  employ^  was  injui'ed  in  cleaning  a  machine  in  motion,  and 
her  hand  was  caught  between  unguarded  cogwheels.  At  the  circuit 
a  nonsuit  was  granted  on  the  ground  that  the  plaintiff  assumed  the 
risk.  The  general  term  reversed  the  judgment  on  the  ground  that 
the  question  of  contributory  negligence  was  for  the  jury,  and  that  the 
rule  as  to  the  assumption  of  risks  from  unguarded  cogs  was  changed 
by  reason  of  the  statute  (factory  act;  chapter  409  of  the  Laws  of 
1886,  and  subsequent  amendments)  that  required  employers  to  fur- 
nish special  protection  to  such  kind  of  machinery.  This  decision  is 
largely  relied  on  in  the  argument  on  the  part  of  the  plaintiff.  It 
has,  however,  been  recently  reversed  in  the  court  of  appeals,  and  the 
nonsuit  affirmed.  148  N.  Y.  372,  42  N.  E.  986.  That  case  now 
stands  as  authority,  I  think,  for  the  nonsuit  in  the  present  case, 
unless  the  plaintiff  here  has  a  better  position  by  reason  of  the  direc- 
tion and  assurance  of  safety  given  the  week  before  by  the  defendants' 
superintendent.  The  danger  was  as  apparent  to  the  plaintiff  as  to 
the  defendants.  He  testifies  that  he  understood  the  full  operation 
and  management  of  the  machine,  as  far  as  his  work  went;  that  he 
''knew  the  whole  situation  and  location  there," — referring  to  the 
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situation  and  location  of  the  wheels  on  the  south  side  of  the  ma- 
x;hine.  He  asked  for  no  further  instructions.  In  such  a  case  he 
took  the  risk,,  although  there  was  a  direction  to  do  the  act.  Crown 
V.  Orr,  140  N.  Y.  450,  455,  35  N.  E.  648.  In  Daley  v.  Schaaf ,  28  Hun, 
315,  the  master  had  better  means  of  knowledge  of  the  danger  than 
the  servant  had;  and  so  it  was  in  Kain  v.  Smith,  89  N.  Y.  385.  In 
Haas  V.  Balch,  6  C.  C.  A.  201,  56  Fed.  984,  987,  it  is  said: 

"If.  In  a  Riven  InstaDce,  tbe  servant,  being  of  mature  age  and  of  ordinary 
IntelUf^ence,  has  equal  knowledge  witli  the  master  of  the  dangers  to  be  ap- 
prehended, and  be  voluntarily  subjects  himself  thereto,  knowing  of  their  ex- 
istence, the  mere  fact  that  he  had  received  an  assurance  that  there  was  no 
risk  to  be  dreaded  or  avoided  might  be  of  little  avail  in  relieving  him  from 
the  charge  of  contributory  negligence." 

Under  the  circumstances  shown  in  the  present  case,  it  was,  in 
effect,  held  by  the  trial  court  that  the  plaintiff,  in  continuing  his 
work,  and  undertaking,  upon  the  day  in  question,  without  further 
objection  or  instructions,  to  perfonn  the  hazardous  work,  assumed 
the  obvious  risk.  No  good  reason  is,  I  think,  apparent  for  disturb- 
ing that  conclusion. 

Judgment  and  order  affirmed,  with  costs.     All  concur. 


BUNNELL  V.  GARDNER  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    April  14,  1896,) 

Crbditous*  Bill— To  Rkach  SuRPLrs  Income— Bubdkn  op  Proof. 

In  an  action  by  a  Judgment  creditor  to  reach  the  surplus  income  of  a  trust 
fund  after  providing  for  the  support  of  the  debtor,  the  burden  is  on  the 
plaintiff  to  show  what  was  necessary  for  the  debtor's  support,  and.  in  the 
absence  of  evidence  to  show  what  were  the  earnings  and  other  resources 
of  the  debtor,  what  it  cost  him  and  other  people  generaUy  in  his  situation  to 
liTe.  the  debtor  having  an  invalid  wife  and  son  dependent  upon  him,  a 
finding  that  ^300  per  year  was  sufficient  for  their  support  was  not  justified. 

Appeal  from  circuit  court,  Rensselaer  county. 
Action  by  Lemuel  8.  IJunnell  against  Richard  H.  Gardner  and 
others.    There  was  judgment  in  favor  of  plaintiff,  and  defendant 
Gardner  appeals.     Reversed. 

Action  by  a  Judgment  creditor  of  tbe  defendant  Richard  H.  Gardner  to 
roach  the  surplus  income  of  a  trust  fund  after  providing  for  the  support  of 
the  Judgment  debtor.  The  fund  was  created  by  tlie  wiU  of  Jefferson  Gardner, 
deceased,  and  by  the  Judgment  appealed  from  the  trustees  are  directed  to 
pay  over  to  the  plaintiff,  in  extinction  of  his  Judgment,  so  much  of  the  annual 
income  willed  to  the  Judgment  debtor  as  shall  be  in  excess  of  the  sum  of 
$300.  It  was  found  that  the  sum  necessary  for  the  support  and  maintenance 
of  the  Judgment  debtor  under  his  present  circumstances  was  $300. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

William  W.  Morrill,  for  appellant. 
Ward  &  Cameron,  for  respondent. 

PER  CURIAM.  It  is  not  clear  that  the  evidence  sustains  the  finding 
that  only  |300  a  year  out  of  the  income  of  the  trust  fund  is  necessary 
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for  the  support  of  the  debtor  and  those  dependent  npon  him.  The 
decree  refers  only  to  future  income,  and  therefore  the  point  is,  what 
sum  should  be  fixed  as  the  situation  appeared  at  the  time  of  the  trial, 
in  May,  1895?  If  the  earnings  of  the  debtor  may  be  considered  (see 
Moulton  V.  De  Ma  Carty,  6  Rob.  [N.  Y.]  533),  it  does  not  appear  what 
they  were  at  the  time  of  the  trial.  In  December,  1890,  he  was  in  the 
employ  of  Gardner  &  Vail,  of  New  York  City,  at  |15  a  week.  He 
left  them,  and  for  five  years  has  been  running  a  laundry  in  Brooklyn- 
How  much  he  gets  out  of  that  does  not  appear.  It  is  not,  accord- 
ing to  the  evidence,  a  flourishing  business.  His  wife  is  in  poor 
health,  and  he  has  an  invalid  son  dependent  upon  him.  It  is  not 
shown  how  much  it  costs  them  to  live,  or  how  much  ordinarily  it  costs 
people  in  their  situation  to  live.  He  and  his  wife  seem  to  have  had 
the  income  up  to  the  time  of  the  trial,  and  were  asking  for  more. 
His  father  had  been  accustomed  to  help  him,  but  to  what  extent 
does  not  appear.  The  wife  owned  a  house  that  rented  for  f40  a 
month.  On  this  was  a  mortgage  of  f3,000.  They  do  not  keep  ap 
the  taxes  on  the  house.  The  manner  in  which  the  debtor  has  been 
accustomed  to  live  is  an  element.  Rapallo,  J.,  in  Williams  v.  Thorn, 
70  N.  Y.  270,  278;  Andrews  v.  Whitney,  82  Hun,  123,  31  N.  Y.  Supp. 
164;  Genet  v.  Beekman,  45  Barb.  382.  The  burden  is  on  plaintiff 
to  show  that  there  is  a  surplus  of  income.  Kllroy  v.  Wood,  42  Hun, 
636.  In  that  case  the  complaint  was  dismissed  for  lack  of  evidence 
to  show  what  would  be  a  proper  amount  to  allow  the  beneficiary  for 
his  support.  In  Tollis  v.  Wood  (N.  Y.  App.)  1  N.  E.  251,  Ruger, 
G.  J.,  seems  to  have  been  of  the  opinion  that,  aside  from  proof  as 
to  the  actual  cost  of  living  to  a  party,  the  best,  if  not  the  only,  com- 
petent proof  to  be  given  on  the  subject  was  evidence  as  to  the  amount 
and  cost  of  the  various  items  going  to  make  up  the  expense  of  liv- 
ing in  the  locality  of  the  debtor  to  a  person  in  his  position.  The 
opinion  of  Judge  Buger  was  concurred  in  by  Judge  Earl,  but  the 
question  was  not  considered  by  the  other  judges.  It  seems  to  us 
that  the  evidence  in  this  case  is  not  suflBcient  to  enable  a  court  to 
fairly  say  what  is  a  proper  amount  to  be  allowed  to  the  debtor  for 
the  support  of  himself  and  those  dependent  upon  bim.  If  not,  there 
should  be  a  reversal. 

Judgment  reversed,  and  new  trial  granted;    costs  to  abide  the 
event. 


ae  Misc.  Rep.  102.) 

SCERBO  V,  SMITH  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    February,  1896.) 

1.  Mechanic's  Lien— Foreclosure— Claim  against  City— Complaint. 

In  an  action  by  a  subcontractor  to  foreclose  a  Hen  for  materials  furnished 
to  and  used  by  the  contractor  in  fulfllling  a  contract  between  him  and  de- 
fendant city,  the  complaint  is  insufficient,  either  as  against  the  city  or  the 
contractor,  where  it  falls  to  set  forth  the  contract  with  the  city,  its  per- 
formance, and  the  amount  due  thereunder  to  the  contractor  at  the  com- 
mencement of  the  action.  Dreuuan  v.  Mayor,  etc.,  35  N.  Y.  Supp.  244.  14 
Misc.  Rep.  112,  disapproved. 
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2.  Same— Personal  Judgment  for  Recovery  of  Debt. 

Where  the  complaint,  in  an  action  under  Laws  1882,  c.  410,  SS  1824-1838, 
to  foreclose  a  lien  for  materials  fnmished  to  a  contractor  and  used  by  him 
in  performing  a  contract  with  defendant  city,  fails  to  state  facts  sutllcient 
to  warrant  a  foreclosui-e  of  the  lien,  a  personal  judgment  for  recovery  of 
plaintifTs  debt  against  the  contractor  cannot  be  had,  though  the  complaint 
states  facts  sufficient  for  that  purpose. 

Action  by  Antonio  Scerbo  against  Terence  A.  Smith  and  others  to 
foreclose  a  mechanic's  lien.  Defendants  demur  to  the  complaint 
Sustained. 

Isidor  G-rayhead,  for  plaintiff. 
Arthnr  H.  Smith,  for  defendants. 

BEEKMAN,  J.  This  action  is  brought  for  the  foreclosure  of  a 
lien  which  the  plaintiff  claims  to  have  upon  certain  moneys  due 
from  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
to  the  defendant  Bernard  Mahon,  under  a  contract  between  the  city 
and  the  defendant  Smith,  which  was  subsequently  assigned  by  him 
to  the  defendant  Mahon.  The  plaintiff  bases  his  lien  upon  allega- 
tions showing  the  performance  by  him  of  work  and  the  furnishing 
of  materials  towards  the  performance  or  completion  of  said  contract 
The  defendants  Smith  and  Mahon  demur  to  the  complaint  on  the 
ground  that  it  does  not  set  forth  facts  sufficient  to  constitute  a  cause 
of  action,  and  urge  as  one  of  the  grounds  in  support  of  the  demurrer 
that  the  plaintiff  has  failed  to  show,  by  appropriate  allegation,  that 
there  is  any  money  due  upon  the  contract  with  the  city.  The  por- 
tion of  the  complaint  which  relates  to  this  matter  reads  as  follows: 

"(2)  That  on  or  about  the  4th  day  of  November,  1892,  the  defendant  Ter- 
ence A.  Smith  made,  executed,  and  entered  into  a  written  contract  with  the 
defendant  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York 
*for  constructing  sewer  on  KlngSbridge  road,  between  Dyckman  street  and 
Naegle  avenue,'  in  the  city  of  New  York,  said  contract  being  numbered  12.433, 
for  the  price  or  consideration  in  said  contract  specitied,  as  by  said  contract 
now  on  file  in  the  office  of  the  comptroller  of  the  city  of  New  York  will  more 
fully  and  at  large  appear,  to  which,  and  aU  the  provisions  thereof,  the  plain- 
tiff begs  leave  to  refer  as  part  of  this  his  complaint.    •    •    • 

"(6)  That  the  said  contractor,  Terence  A.  Smith,  and  his  assignee,  Bernard 
Mahon,  performed  all  the  conditions  of  the  said  contract  to  be  performed, 
and  so  far  completed  the  same  as  to  become  entitled,  at  the  time  of  the  filing 
of  the  notice  of  Uen  below  mentioned,  to  receive  from  the  defendant  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York,  and  there  has  since  be- 
come due  upon  that  contract,  a  sum  in  excess  of  the  amount  of  plalntiiTs  claim 
herein;  and  the  said  defendant  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York  Is  indebted  to  said  defendant  Terence  A.  Smith,  and  his  as- 
signee, Bernard  Mahon,  In  a  sum  in  excess  of  the  amount  of  plaintifTs  claim 
herein." 

Similar  allegations  in  a  like  suit  were  before  the  court  in  the  case 
of  Breuchaud  v.  City  of  New  York,  61  Hun,  5(>4,  16  N.  Y.  Supp.  347, 
and  were  held  to  be  insuflBcient.  That  case  is,  in  my  opinion,  con- 
clusive upon  the  question  of  the  insuflSciency  of  the  complaint  in  this 
action,  and  I  should  have  sustained  the  demurrer  upon  its  authority, 
without  further  comment,  were  it  not  for  the  plaintiff's  claim  that, 
by  reason  of  the  fact  that  the  city  was  there  the  demurring  party, 
it  is  distinguishable  from  the  case  at  bar  on  the  authority  of  Drennau 
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V.  Mayor,  etc.,  14  Misc.  Rep.  112,  35  N.  Y.  Supp.  244,  the  facts  of 
which  were  substantially  the  same  as  those  here  presented.  In  that 
case,  while  it  was  conceded  that  the  complaint  was  bad  as  against 
the  city,  which  was  a  party  to  the  action,  it  was  still  contended  and 
decided  that  the  cause  of  action  was  sufficiently  stated  as  against 
the  other  defendants,  for  the  foreclosure  of  a  lien  upon  the  moneys 
there  claimed  to  be  due  from  the  city  to  the  contractor.  I  am  unable 
to  assent  to  this  view.  The  basis  of  the  action  is  the  liability  of 
the  city  upon  a  contract  in  respect  to  which  the  lien  is  claimed.  If 
there  is  nothing  due  from  it,  there  can  be  no  lien,  and  therefore  no 
foundation  for  a  judgment  of  foreclosure.  It  is  therefore  a  neces- 
sary part  of  the  plaintiff's  cause  of  action  that  he  should  set  forth 
the  contract  with  the  city,  its  performance,  and  the  liability  which 
has  arisen  under  it  to  the  contractor,  in  the  same  manner  as  the  lat- 
ter would  be  required  to  do  if  he  were  suing  the  city  u^jon  it. 

The  contention  that  while  the  complaint  is  bad  against  the  city, 
it  is  still  good  in  respect  to  the  demurrants,  rests,  I  think,  on  the 
mistaken  hypothesis  that  the  cause  of  action  is  not  single,  but  an 
agglomeration  of  causes  of  action,  differently  affecting  the  several 
defendants.  There  is,  however,  one  cause  of  action,  and  only  one, 
the  nature  of  which  is  very  clearly  defined  by  the  statute  under 
which  this  action  has  been  brought.  Laws  1882,  c.  410,  §§  1824- 
1838.  If  the  city  should  successfully  defend,  on  the  ground  that  it 
owed  nothing  to  the  contractor,  the  plaintiff  must  fail  as  to  all  of  the 
defendants;  for  the  subject-matter  of  the  action  would  have  dis- 
appeared, and  the  only  judgment  authoiized  by  the  statute  would  be 
impossible.  The  necessity,  th«*efore,  for  pleading  in  due  form  the 
facts  upon  which  the  liability  of  the  city  arises  is  apparent,  and 
each  defendant  has  a  right  to  insist  upon  it.  The  claim  of  the  plain- 
tiff that  there  is  a  cause  of  action  stated  by  him  which  is  sufficient 
to  sustain  his  complaint,  if  not  for  the  foreclosure  of  his  lien,  at 
least  for  the  recovery  of  his  debt  against  one  of  the  demurrants,  is 
untenable.  There  is  no  provision  for  a  personal  judgment  of  such 
a  character  in  the  statute,  and  the  reasoning  in  the  case  of  Weyer 
V.  Beach,  79  N.  Y.  409,  seems  to  be  decisive  against  it. 

The  demurrer  is  therefore  sustained,  with  costs,  with  leave  to  the 
plaintiff  to  serve  an  amended  complaint  within  20  days  after  service 
on  him  of  a  copy  of  the  interlocutory  judgment  herein,  on  payment 
of  costs.    Ordered  accordingly. 


McCABE  V.  O'CONNOR  et  al. 

(Supreme  Court.  Appellate  Division,  Third  Department    April  14.  ISOG.) 

Negligence— Dangerous  Premises— Liability  op  Infant. 

Where  an  infant  maintains  a  dangerous  wall  on  premises  owned  and  oc- 
cupied by  him.  he  is  liable  for  the  damages  caused  by  the  falling  of  the  wall 
on  adjoining  premises,  though  he  was  under  control  of  a  general  guardian. 
Herrick  and  Putnam,  J  J.,  dissenting. 
Same— Notice, 

In  such  case  where  notice  is  shown  to  a  co-tenant  in  possession  it  is  not 
ueccHsary  also  to  show  notice  to  the  infant  or  his  guardian. 
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8.  Appeal— Review— SuFPinKNCY  of  Etidence. 

On  appeal  on  the  Judgment  roll,  where  the  record  does  not  show  the  evi- 
dence, to  Justify  a  reversal  it  must  appear  that  In  no  view  of  the  facts  found 
should  Judgment  have  been  rendered  against  appellant. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Charles  McCabe  to  recover  damages  caused  by  the 
falling  of  a  wall  on  premises  belonging  to  Sarah  J.  0*Connor  and 
others.  There  was  judgment  for  plaintiff,  and  defendants  appeal. 
AfQrmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  J  J. 

Henry  J.  McCormick  and  James  B.  Egan,  for  appellants. 
Marcus  L.  Akin,  for  respondent. 

MERWIN,  J.  The  record  in  this  case  does  not  contain  the  eyi- 
ience.  The  appeal  is  heard  on  the  judgment  roll.  In  such  a  case 
it  is  incumbent  on  the  appellants  to  show  that  the  trial  court  could 
not,  in  any  view  of  the  facts  found,  properly  order  a  judgment  for 
the  respondent.  Insurance  Oo.  v.  Barnard,  96  N.  Y.  525.  The  ap- 
pellants are  four  in  number,  three  of  whom  are  now  infants,  and  the 
other  one  was  an  infant  at  the  time  of  the  injuries  complained  of. 
It  is  found  by  the  referee  as  matter  of  fact:  That  on  the  15th  day 
of  September,  1890,  John  O'Connor,  their  father,  was  appointed  gen- 
eral guardian  of  their  persons  and  property,  and  duly  qualified,  and 
immediately  entered  upon  his  duties  as  such,  and  has  so  continued 
as  to  those  not  of  age  up  to  the  present  time.  "That  all  of  said  in- 
fants lived  with  their  father  and  general  guardian  on  the  premises 
mentioned  in  plaintiff's  complaint,  on  which  the  wall  in  question 
was  erected,  at  the  time  said  wall  fell,  and  for  several  years  previous 
thereto."  "Third.  That  during  the  year  1891,  and  for  several  years 
previous,  defendant  John  H.  Malone  lived  on  said  premises  men- 
tioned in  said  complaint,  occupied  by  the  infant  defendants.  Fourth. 
That  during  the  year  1890,  and  for  some  time  prior  thereto,  the 
plaintiff  owned  the  premises  described  in  the  complaint,  situated  on 
the  east  side  of  Congress  street,  in  the  Fifth  ward  of  the  city  of 
Troy,  N.  Y.  Fifth.  That  at  the  time,  and  for  more  than  three  years 
prior  to  the  commencement  of  this  action,  the  defendants  were  the 
owners  of  a  stone  wall  and  the  premises  on  which  it  stood,  to  wit, 
lots  Nos.  186,  187,  188,  189,  and  192,  adjoining  plaintiff's  property 
on  the  east,  as  described  in  the  complaint.  Sixth.  That  on  the  25th 
day  of  March,  1891,  said  wall  fell  on  plaintiff's  property.  Seventh. 
That  said  wall  was  defective,  and  fell,  through  the  carelessness  and 
negligence  of  the  defendants.  Eighth.  That  about  five  months  be- 
fore said  wall  fell,  the  defendiint  John  H.  Malone  was  notified  per- 
sonally of  its  defect.  Ninth.  That  by  reason  of  defendants'  negli- 
gence and  the  falling  of  the  wall  as  aforesaid  plaintiff  was  damaged 
to  the  amount  of  two  hundred  dollars."  As  matter  of  law  the 
referee  found  that  the  plaintiff  was  entitled  to  judgment  against  the 
defendants  for  damages  in  the  sum  of  |200,  with  interest  from  the 
commencement  of  the  action  and  costs.    The  claim  of  the  appel- 
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lants  is  that,  as  they  were  infants,  and  had  a  general  goardian,  at 
the  time  of  the  injury,  they  are  not  chargeable  with  negligence,  and 
are  not  responsible  for  the  injury. 
In  2  Kent,  Comm.  241,  it  is  said: 

''Infants  are  Uable  In  actions  arising  ex  delicto,  whether  founded  on  i>o8i- 
tive  wrongs,  as  trespass  or  assault,  or  constructive  torts,  or  frauds." 

In  Cooley,  Torts  (2d  Ed.)  122,  it  is  said: 

"An  infant,  as  the  owner  or  occupant  of  lands,  is  under  the  same  responsi- 
bility with  other  persons  for  any  nuisance  created  or  continued  thereon  to 
the  prejudice  or  annoyance  of  his  neighbors,  and  for  such  negUgent  use  or 
management  of  the  same  by  himself  or  his  servants  as  would  render  any 
other  owner  or  occupant  liable  to  an  adjoining  proprietor.  Here,  also,  the 
intent  is  immaterial.  The  wrong  consists  in  the  tact  that  enjoyment  of  one's 
own  property  or  rights  Is  diminished  or  destroyed  by  an  improper  use  or  unrea- 
sonable use  or  misuse  of  the  property  of  another." 

Morain  v.  Devlin,  132  Mass.  87,  was  an  action  in  tort  for  personal 
injuries  occasioned  to  the  plaintiff  by  the  defective  condition  of  a 
building  owned  by  the  defendant,  who  was  a  lunatic,  and  of  whom 
a  guardian  had  been  appointed,  who  at  the  time  of  the  injury  had 
the  care  and  management  of  all  her  property.  It  was  held  that  the 
defendant  was  liable,  and  it  was  said: 

'This  is  not  an  action  for  a  wrong  done  by  the  personal  act  or  neglect  of 
the  lunatic,  but  for  an  injury  suffered  by  reason  of  the  defective  condition 
of  a  place,  not  in  the  exclusive  occupancy  and  control  of  a  tenant,  upon  real 
estate  of  which  the  lunatic  himself,  and  not  his  guardian,  is  the  owner. 
Harding  v.  I^med,  4  Allen,  426;  Harding  v.  Weld,  128  Mass.  587.  581.  The 
owner  of  real  estate  is  liable  for  such  a  defect,  although  not  caused  by  his 
own  neglect,  but  by  that  of  persons  acting  in  his  behalf,  or  under  contract 
with  him.  Looney  v.  McLean,  129  Mass.  33;  Gorham  v.  Gross,  125  Mass.  232; 
Bartlett  v.  Light  Co.,  117  Mass.  533.  And  there  is  no  precedent  and  no  rea- 
son for  holding  that  a  lunatic,  having  the  benefits,  is  exempt  from  the  re- 
sponsibiUties  of  ownership  of  real  estate." 

The  same  doctrine  is  asserted  in  16  Am.  &  Eng.  Enc.  Law,  409. 
This  doctrine  would  apply  as  well  to  infants  as  to  lunatics.  The  gen- 
eral rule  is  that  a  person  must  so  use  his  property  as  not  to  injure 
that  of  his  neighbor.  Moak,  Underh.  Torts,  229.  In  Vincett  v. 
Cook,  4  Hun,  318,  it  was  held  that  failure  on  the  part  of  the  owner 
of  a  building  to  keep  it  in  a  safe  condition,  and  resulting  damages, 
throw  upon  the  owner  the  bnrden  of  showing  that  the  building  was 
safe  so  far  as  diligent  examination  would  show.  The  same  view  was 
taken  in  Mullen  v.  St.  John,  57  N.  Y.  567.  These  cases  related  to 
the  walls  of  a  building,  but  there  is  no  good  reason  apparent  why 
the  principle  should  not  apply  to  a  case  like  the  present,  where  the 
wall  was  entirely  on  defendant's  land,  and  was  about  20  feet  high, 
as  appears  from  the  complaint  and  answer.  Nor  is  it  clear  that  an 
owner  in  such  a  situation  should  be  relieved  of  liability  by  saying 
that  he  is  an  infant,  and  has  a  general  guardian  whose  duty  it  was  to 
keep  the  premises  safe,  but  failed  to  do  his  duty.  Negligence  is 
found  here  as  a  matter  of  fact.  What  the  proofs  were  we  cannot 
say,  as  the  evidence  is  not  here.  It  may  have  been  shown  that  neg- 
ligence was  based  on  their  personal  acts.  It  was  found  that  they 
occupied  the  property.  If  occupants,  clearly  they  might,  under  prop- 
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er  proofs,  be  charged  with  negligence.  2  Add.  Tortd,  1126;  Schouler, 
Dom.  Eel.  (2d  Ed.)  564.  We  cannot  reverse  if,  in  any  view  of  the 
facts  found,  the  judgment  was  proper. 

But  it  is  said  that  no  notice  to  the  appellants  was  found.  If  there 
was  no  failure  of  duty  until  notice,  then  the  finding  of  negligence 
presupposes  the  existence  of  such  notice  or  knowledge  as  would  be 
requisite  to  call  upon  the  owner  to  act,  and  involves  a  finding  to 
that  effect.  Notice  is  found  to  a  co-tenant  in  occupation.  If  the  in- 
fants were  to  be  deemed  occupiers,  it  would  not  follow,  as  a  matter 
of  course,  that  they  would  be  entitled  to  notice.  The  appellants 
have  not,  I  think,  shown  that  in  any  view  of  the  facts  found  the 
judgment  was  not  proper.  It  should  therefore  be  affirmed.  Judg- 
ment afQrmed,  with  costs. 

PARKER,  P.  J.,  and  LANDON,  J.,  concur. 

HERRICK,  J.  (dissenting).  I  am  unable  to  concur  In  the  opinion 
of  Justice  MERWIN  in  this  case.  Negligence  is  a  violation  of,  or 
omission  to  perform,  some  duty.  There  can  be  no  duty  unless  there 
is  a  power  to  fulfill  it  The  guardian  has  absolute  control  of  the 
lands  and  property  of  his  ward.  By  statute  it  is  the  duty  of  the 
guardian  not  to  "make  or  suffer  any  waste,  sale,  or  destruction  of 
such  things  or  of  such  inheritance,  but  shall  keep  and  sustain  the 
houses,  gardens,  and  other  appurtenances  to  the  lands  of  his  ward, 
by  and  with  the  issues  and  profits  thereof,  or  with  such  other  mon- 
eys belonging  to  his  ward  as  shall  be  in  his  hands."  2  Rev.  St. 
153,  §  20  (Birdseye  Ed.  p.  1292,  §  44);  2  Kent,  Comm.  228.  The 
guardian  can  lease  the  land  of  his  ward  until  he  attains  the  age  of 
21  years,  and  may  maintain  an  action  of  trespass  or  ejectment. 
Thacher  v.  Henderson,  63  Barb.  271.  The  guardian  having  entire 
control  of  their  property,  the  infants  in  this  case  were  not  in  a  po- 
sition to  either  remove  the  wall  in  question  or  to  repair  and  main- 
tain it  in  a  safe  condition. 

Again,  negligence  is  actual  or  implied.  There  can  be  no  actual  or 
personal  negligence  charged  on  the  part  of  the  infant  defendants,  be- 
cause they  had  no  legal  or  actual  control  over  the  property  in  ques- 
tion. The  negligence  of  their  guardian  cannot  be  implied  or  imputed 
to  them,  as  in  the  case  where  the  principal  is  held  responsible  for 
the  acts  of  his  agent,  or  the  employer  for  the  negligence  of  his  em- 
ployes. That  proceeds  upon  the  theory  that  the  superior  is  responsi- 
ble for  the  action  of  the  inferior.  In  the  case  of  guardian  and  ward, 
the  superior  authority  is  that  of  the  guardian,  and  the  negligence  of 
the  superior  is  that  of  the  guardian,  and  the  negligence  of  the  su- 
perior cannot  be  implied  or  attributed  to  the  inferior.  The  ward 
does  not  direct  or  control  the  guardian,  but  the  guardian  the  ward. 
In  the  absence  of  any  finding  of  actual  or  personal  negligence  on  the 
part  of  the  infants,  I  do  not  think  the  judgment  of  negligence  can 
be  sustained  against  them.  The  case  of  Morain  v.  Devlin,  132  Mass. 
87,  does  not  seem  to  me  entirely  a  parallel  one.  The  interest  of  a 
committee  of  a  lunatic  in  the  property  of  the  latter  is  different  from 
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that  of  a  guardian  in  the  estate  of  a  ward.  A  committee  of  a  luna- 
tic is  held  to  be  a  mere  bailiff  or  agent  to  take  care  of  and  administer 
the  property  of  the  lunatic  (In  re  Btrasburger,  132  N.  Y.  128,  30  N. 
E.  379;  People  v.  Tax  Com'rs,  100  N.  Y.  215,  3  N.  E.  85);  while,  as 
we  have  seen,  a  guardian  has  the  possession,  custody,  and  control  of 
his  ward's  land 

PUTNAM,  J.,  concurs. 


BAKER  y.  EMERSON  et  al. 
(Supreme  Court,  Appellate  Diyision,  Third  Department    April  14.  1S96.) 

1.  Corporations— bfsoLVKNCv— Sufficiency  of  Evidence. 

On  May  29,  1893,  a  certain  corporation  was  in  debt  to  the  amount  of 
KAOOO,  mainly  for  bank  discounts,  of  which  $8,5(K)  was  past  due,  $8.r>oa 
more  was  to  become  due  prior  to  June  5th,  and  the  balance  prior  to  Sep- 
tember Otb.  Its  officers  estimated  the  value  of  its  building,  machinery,  and 
stock  of  goods  at  about  $75,000,  but  they  were  afterwards  sold  for  $13.GIK> 
at  public  sale.  There  was  due  it,  for  goods  sold  and  consigned,  about  $15,- 
500,  but  one  of  the  consignees  had  a  large  claim  against  it.  Its  president,  a 
few  days  before,  stated  to  a  $3,(XX)  creilltor  that  it  could  not  pay  the  money, 
but  would  give  him  a  time  draft.  Held,  that  on  May  29th  the  insolvency  of 
the  corporation  was  imminent,  within  Laws  1892,  c.  088,  §  48,  making  a  pay- 
ment to  a  creditor  by  a  corporation  which  is  insolvent,  or  whose  Insolvency 
is  imminent,  invalid,  when  made  with  intent  to  give  a  preference. 

2.  Same— Intent  to  Prefek— Sufficiency  of  Evidence. 

On  May  29,  1893,  such  corjwratlon  paid  a  creditor  $3,0(M),  which  was  not 
due  until  June  5th.  A  few  days  before,  on  learning  that  such  creditor 
would  not  extend  the  time  of  payment,  the  president  stated  that  he  could 
not  pay  the  money,  but  would  give  the  creditor  a  time  draft.  Its  oflieers 
knew  that  It  could  not  meet  its  obligations  in  the  ordinary  course  of  busi- 
ness, as  they  became  due.  On  May  31st  a  suit  in  behalf  of  a  friendly 
creditor  was  brought  at  the  instigation  of  one  or  both  of  the  managers,  and 
two  days  afterwards  a  suit  was  brought  against  the  company  by  the  secre- 
tary, on  a  note  of  $3,000  held  by  him.  UcUt,  that  the  payment  of  the  $3,000 
to  such  creditor  was  with  intent  to  give  a  preference,  within  Laws  1802, 
c.  088,  §  48,  providing  that  any  payment  made  by  a  corporation,  when  its 
insolvency  is  imminent,  with  the  intent  of  giving  a  preference  to  any  par- 
ticular creditor,  is  invalid. 

Appeal  from  special  term,  Washington  county. 

Action  by  Frederick  L  Baker,  as  receiver  of  the  Ft.  Ann  Woolen 
Company,  against  Louis  Emerson  and  another,  to  recover  $3,000  paid 
defendants  by  such  company  May  29,  1893,  in  satisfaction  of  a  debt 
held  by  them  against  it  From  a  judgment  entered  on  a  decision 
dismissing  the  complaint,  plaintiff  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  J  J. 

Potter  &  Lillie,  for  appellant. 

T.  D.  Trumbull,  Jr.,  for  respondents, 

MERWT^N,  J.  The  Ft.  Ann  Woolen  Company  is  a  domestic  manu- 
facturing corporation,  incorporated  in  1893,  and  was  engaged  in  the 
business  of  manufacturing  woolen  goods  until  June  6,  1893,  when 
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it  stopped  doing  business.  Upon  that  day,  attachments  to  a  large 
amount  were  levied  upon  its  property.  The  plaintiff  was  afterwards 
duly  appointed  receiver,  and  on  the  14th  May,  1894,  brought  this  ac- 
tion to  recover  of  the  defendants  the  sum  of  f3,000,  which  was  paid 
by  the  company  to  the  defendants  on  the  29th  May,  1893,  in  pay- 
ment of  a  note  of  the  company  of  that  amount  held  by  the  defend- 
ants. The  note  was  dated  February  2, 1893,  had  been  discounted  by 
the  defendants  for  the  company,  and  it  became  due  on  June  5,  1893. 
The  claim  of  the  plaintiff  is  that  the  payment  to  defendjints  was  in 
violation  of  the  provisions  of  section  48  of  chapter  iSSS  of  the  Laws  of 
1892.    That  section,  so  far  as  it  is  important  here,  is  as  follows: 

'•Xo  corporation  which  sbaU  have  refused  to  pay  any  of  Its  notes  or  other 
obUgatiODs  when  due,  In  lawful  money  of  the  United  States,  nor  any  of  Its 
officers  or  directors,  shall  transfer  any  of  its  property  to  any  of  its  officers, 
directors  or  stockholders,  directly  or  Indirectly,  for  the  payoient  of  any  debt, 
or  upon  any  other  consideration  than  the  full  value  paid  in  cash.  No  convey- 
ance, assl^ment  or  transfer  of  any  property  of  any  such  corporation  by  it  ' 
or  by  any  officer,  director  or  stockholder  thereof,  nor  any  payment  made, 
judgment  suffered,  lien  created  or  security  given  by  it  or  by  any  officer, 
director  or  stockholder  when  the  coriK>ration  Is  insolvent  or  its  insolvency  is 
Imminent,  with  the  intent  of  giving  a  preference  to  any  particular  creditor 
over  other  creditors  of  the  corporation  sRall  be  valid.  Every  person  receiving 
by  means  of  any  such  prohibited  act  or  deed  any  property  of  the  corporation 
shall  be  bound  to  account  therefor  to  its  creditors  or  stockholders  or  their 
trustees." 

It  was  found  by  the  special  term  that  the  payment  was  not  made 
with  the  intent  of  giving  a  preference  to  the  defendants.  The  plain- 
iff  claims  that  this  finding  is  not  warranted  by  the  evidence.  On 
the  29th  May,  1893,  the  company  was  in  debt  to  the  amount  of  about 
$60,000,  mainly  for  bank  discounts.  Of  this  there  was  then  past 
due  18,500,  of  which  f  7,000  became  due  May  19th  and  f  1,500  on  May 
20th.  Protest  thereof  had  been  waived.  There  was  also  about  |8,- 
500  that  became  due  prioi'  to  June  5th.  The  entire  indebtedness 
became  due  on  or  prior  to  September  6,  1893.  A  few  days  before 
the  29th  May,  Mr.  Barnett,  the  president  of  the  company,  was  in- 
formed that  the  defendants  were  not  willing  to  renew  the  note.  He 
then  proposed  to  give  them  a  draft  on  Hull  &  Co.,  at  four  months; 
saying  to-  them  that  they  must  get  along  with  that,  as  he  could  not 
pay  them  money.  No  arrangement  was  then  concluded.  Hull  & 
Co.  were  dealers  in  woolen  goods  at  Poughkeepsie,  and  the  company 
had  sent  them  its  goods  for  sale  under  a  contract  brought  about 
by  one  of  the  defendants.  On  this  deal,  Hull  &  Co.  owed  the  com- 
pany on  the  29th  May  about  ^4,700.  On  the  28th  May  one  of  the  de- 
fendants and  Mr.  Hull  appeared  at  Ft.  Ann,  and  on  the  29th  the  note 
held  by  the  defendants  was  paid  by  a  draft  on  Hull  &  Co.  of  f3,075, 
due  November  4th,  which  Hull  then  and  there  accepted.  Upon  the 
same  occasion,  Hull  &  Co.  advanced  to  the  company  |500,  used  to 
pay  the  pay  roll  of  the  week,  and  a  draft  of  |370  was  turned  over 
to  Mr.  Barnett, — for  what  pui^pose  does  not  appear.  The  balance  of 
the  claim  of  the  company  against  Hull  &  Co.  was  settled  by  allow- 
ance for  imperfect  goods.  The  other  property  of  the  company  con- 
sisted of  its  mill  and  machinery,  stock  of  goods  in  the  mill,  and  ac- 
v.38x.Y.«.no.5 — 37  ^  I 
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counts  with  commission  merchants.  The  mill  and  machinery,  ac- 
cording to  the  estimate  of  Mr.  Barnett,  was  of  the  value  of  about 
150,000;  and  the  stock  in  the  mill,  |25,000.  A  witness  for  plaintiff 
estimated  the  value  of  the  mill  and  machinery  at  about  f  10,000, 
and  that  is  about  what  it  sold  for  afterwards,  on  a  public  sale  under 
the  order  of  the  court.  The  stock  was  sold  at  public  sale  for  |5,600. 
Of  the  accounts  with  commission  merchants,  there  were  two  repre- 
senting goods  of  the  company  to  the  amount  of  about  |1,500;  and 
goods  had  been  consigned  to  Whitman  &  Phelps,  unaccounted  for, 
to  the  amount  of  about  |14,000.  Whitman  &  Phelps  had  a  large 
claim  against  the  company,  and  some  of  the  goods  were  defective. 
In  Brouwer  v.  Harbeck,  9  N.  Y.  589,  594,  it  is  said: 

"A  corporation,  Uke  an  individual,  is  insolvent  when  it  is  not  able  to  pay  Its 
debts.  *Insolvency*  means  a  general  inability  to  answer,  in  the  course  of 
business,  the  liabilities  existing  and  capable  of  being  enforced.  Cutten  v. 
Sanger,  2  Younge  &  J.  459;  2  Bouv.  Inst.  157." 

The  term  "insolvency,"  as  used  in  the  bankrupt  act,  when  applied 
to  traders  and  merchants,  has  been  held  to  mean  an  inability  of  a 
party  to  pay  his  debts  as  they  become  due,  in  the  ordinary  course  of 
business.  Toof  v.  Martin,  13  Wall.  40,  Very  clearly,  in  the  present 
case,  to  say  the  least,  the  insolvency  of  the  corporation  was  im- 
minent. The  further  question  then  is,  under  the  statute,  was  the 
payment  made  with  the  intent  of  giving  the  defendants  a  preference? 

The  managers  of  the  company  were  the  president  and  secretary. 
Mr.  Barnett,  the  president,  testifies  that  there  was  no  intent  to  pre- 
fer the  defendants;  that  he  at  that  time  considered  the  company 
solvent,  with  property  enough  to  pay  all  its  debts,  if  he  could  have 
time  to  bring  it  around.  Mr.  Richmond,  the  secretary,  testified  that 
he  did  not  intend  to  give  the  defendants  a  preference,  "if  all  agree- 
ments were  carried  out."  It  does  not  appear  what  the  agreements 
were  that  he  referred  to.  A  preference  was  in  fact  made,  in  the  sense 
that  the  defendants  received  their  pay,  and  other  creditors  whose 
debts  were  due  did  not.  Xor  did  those  whose  debts  became  due  aft- 
erwards, and  before  the  defendants'  note,  by  its  terms,  became  due. 
These  two  classes  of  debts  amounted  to  about  f  17,000,  and  the  de- 
fendants' debt  was,  by  the  act  of  the  officers  of  the  company,  placed 
ahead.  This  was  purposely  done,  and  the  officers  knew  that  there 
were  then  no  available  assets  to  provide  for  the  other  debts.  In 
Forbes  v.  Howe,  102  Mass.  427,  435,  under  a  statute  that  avoided  a 
sale  made  with  a  view  to  give  a  preference  if  the  debtor,  at  the  time, 
was  in  fact  insolvent,  although  he  may  not  have  in  fact  contem- 
plated insolvency,  it  was  held  that  the  phrase,  "with  a  view  to  give 
a  preference,"  should  be  construed  to  include  "an  intent  to  give  one 
creditor  any  advantage  over  others  in  respect  of  payment  or  security 
of  his  debt."  The  same  view  was  taken  in  Rasin  v.  Ammidown,  15 
Hun,  422.  There  would  seem  to  be  no  doubt  about  defendants*  re- 
ceiving an  advantage,  and  that  the  company,  through  its  officers, 
meant  it  should  be  so.  They  knew  that  the  company,  with  the 
moneys  it  then  had,  could  not  meet  its  obligations  in  the  ordinary 
course  of  business,  as  they  became  due.    The  company  could  pay  one 
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debt  It  could  not  then  pay  all  that  were  due,  and  it  was,  to 
say  the  least,  very  doubtful  whether  it  could  ever  pay  all.  It 
gave  the  defendants  the  benefit  of  the  certainty.  But  the  managers 
say,  in  a  qualified  way,  that  they  expected  to  be  able  to  pay  all,  and 
therefore  there  was  no  intent  to  prefer.  Still,  in  two  days  after,  and 
on  the  Slst  May,  a  suit  in  behalf  of  a  friendly  creditor  was  brought, 
at  the  instigation  of  one  or  both  of  the  managers,  and  on  the  2d  June 
a  suit  was  brought  against  the  company  by  the  secretary  himself, 
on  a  demand  note  held  by  him  of  |3,000.  Both  of  these  suits  were 
brought  in  order  to  obtain,  if  possible,  a  preference,  and  there  had 
been  no  change  in  the  affairs  of  the  company  after  the  29th.  This 
would  not  look  as  if  the  managers,  on  the  29th,  believed  in  then- 
ability  to  pay  all  with  the  means  the  company  then  had.  It  may  be 
that  they  expected  to  get  help  through  Hull  &  Co.,  or  the  defend- 
ants, and  in  some  way  go  on.  This,  however,  would  not  validate  the 
transaction.  Every  person  is  to  be  presumed  to  intend  the  natural 
and  probable  consequences  of  his  own  acts.  The  intent  to  prefer  is 
not  rebutted  by  showing  "that  the  debtor  has  also  another  motive  to 
the  proceeding,  namely,  an  expectation  of  pecuniary  or  other  future 
benefit  to  himself,  by  means  of  further  loans  of  money,  and  being 
enabled  thereby  to  continue  his  business.''  Denny  v.  Dana,  2  Cush. 
172.    In  Vennard  v.  McConnell,  11  Allen,  562,  it  is  said: 

**The  proposition  cannot  be  maintained  ♦  ♦  ♦  that  the  payment  of  a  debt 
by  a  party  who  is  insolvent  cannot  be  regarded  as  a  preference,  if  made  with 
the  hope  and  expectation  by  the  debtor  that  he  will  be  able  eventually  to  pay 
aU  his  debts  in  fuU." 

See,  also,  Bison  v.  Knapp,  1  Dill.  195,  Fed.  Cas.  No.  11,861;  Sil- 
verman's Case,  2  Abb.  (U.  S.)  243,  Fed.  Cas.  No.  12,855. 

An  argument  is  based  on  the  inconvenience  of  dealing  with  a  cor- 
poration, where,  without  fault  of  the  creditor,  payments  may  be 
recovered  back.  The  trouble,  if  any,  in  that  respect,  is  with  the  stat- 
ute. The  validity  of  the  payment  is  not  made  to  depend  on  whether 
it  is  made  in  the  ordinary  course  of  business,  or  on  whether  the  cred- 
itor has  any  reasonable  gi*ound  to  believe  the  debtor  insolvent,  but 
simply  on  whether  there  is  insolvency  actual  or  imminent,  and  an 
intent  to  prefer.  Bish.  Insolv.  (3d  Ed.)  §  183.  If  the  statute  is  too 
severe,  the  remedy  is  not  with  the  courts.  The  undisputed  facts  in 
this  case  show,  I  think,  in  substance,  an  intent  to  prefer  the  defend- 
ants, and  it  is  no  answer  to  this  for  the  managers  to  say  that  they 
did  not  mean  to  do  it.  They  knowingly  and  purposely  did  do  it. 
The  judgment  should,  I  think,  be  reversed,  on  the  ground  that  the 
evidence  does  not  warrant  the  conclusion  that  there  was  not  an  in- 
tent to  prefer. 

Judgment  reversed  and  new  trial  granted;  costs  to  abide  the 
event.    All  concur. 
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(02  Hun,  450.) 

DANIELS  V.  EMPIRE  STATE  SAV.  BANK  OP  BUFFALO. 

(Supreme  Court,  General  Term,  Fifth  Department.    December  28,  1S95.) 

Banks  and  Banking— Acts  of  Officer. 

Plaintiff,  then  an  unmarried  woman,  having  a  deposit  in  a  bank,  on  leav- 
ing for  Europe,  to  be  absent  a  year,  signed  checks  in  blank,  and  left  them 
with  the  cashier,  who  was  also  manager  of  the  bank,  to  be  used  as  she 
might  thereafter  direct.  The  following  year  she  returned,  and  later  mar- 
ried, changing  her  name.  Afterwards  the  cashier  filled  out  one  of  the 
checks,  though  it  was  not  charged  to  plaintiff's  account  on  her  book. 
Held,  that  the  bank  could  not  charge  plaintiff  with  the  amount  of  the  check. 

Appeal  from  special  term,  Erie  county. 

Action  by  Mary  E.  Daniels  against  the  Empire  State  Savings  Bank 
of  Buffalo.  Prom  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  defendant  is  a  savings  bank  organized  and  existing  under  the  laws  of 
this  state,  and  carrj'ing  on  the  ordinary  business  of  a  savings  bank  at  the 
city  of  Buffalo.  Prior  to  September,  1892,  It  transacted  business  under  the 
name  of  The  National  Savings  Bank  of  Buffalo.  From  the  year  18G8  until 
the  commencement  of  this  action,  the  plaintiff  had  been  a  depositor  in,  and 
had  had  large  financial  transactions  with,  the  bank.  During  all  that  time, 
and  up  to  the  latter  part  of  June,  1892,  one  Edward  S.  Dann  was  the  secre- 
tary and  treasurer  and  the  general  financial  manager  of  the  bank.  Upon 
the  17th  day  of  June,  1892,  the  plaintiff's  husband  took  the  sum  of  $10,075 
in  currency,  which  had  that  morning  l)een  paid  in  upon  a  mortgage,  to  the 
bank,  and  left  it  w  ith  Mr.  Dann.  He  did  not  have  his  wife's  pass  book  with 
him  at  the  time  of  leaving  the  money,  and  it  appears  that  Mr.  Dann,  after 
counting  the  same,  made  a  package  of  it,  and  placed  it  in  the  bank  vault, 
instead  of  mingling  it  with  the  other  funds  of  the  bank.  Upon  the  following 
Monday,  the  20th  of  June,  the  state  bank  examiners  having  instituted  an  ex- 
amination of  the  bank,  discovered  that  Dann  had  been,  for  many  yeara  ap- 
propriating the  moneys  of  the  bank,  and  that,  to  a  considerable  extent,  he 
had  used  the  plaintiff's  account  to  conceal  his  fraudulent  transactions.  Soon 
after  the  discovery  was  made  the  bank  vault  was  opened,  and  it  was  then 
found  that  the  money  left  by  the  plaintiff's  husband  the  Friday  previous  had 
been  appropriated,  and  in  its  place  was  substituted  a  slip,  in  Dann's  hand- 
writing, which  read  as  follows:  "June  17,  1892.  $10,075  belongs  to  Mary  E. 
Daniels,  put  in  for  mortgage,  per  Judge  Daniels."  After  the  defalcation  of 
Dann  was  discovered,  and  criminal  prosecution  had  been  threatened,  be  re- 
stored $10,000  of  the  money  abstracted  by  him.  Upon  further  examination  of 
the  affairs  of  the  bank  a  check  was  discovered  which  bore  the  signature  of 
the  plaintiff,  and  was  dated  the  10th  day  of  April,  1879,  for  the  sum  of 
$4,000.  This  cheek  had  not  been  charged  against  the  plaintiff  upon  her 
pass  book,  although  a  lead-pencU  entry  thereof  bad  been  made,  under  the 
date  of  April  16,  1879,  by  Mr.  Dann.  This  action  was  brought  for  the  purpose, 
among  other  things,  of  compelling  the  defendant  to  credit  the  plaintiff  with 
the  sum  of  $10,075  as  a  deposit  of  that  amount;  and  the  defendant,  on  the 
other  hand,  sought  to  charge  the  plaintiff  with  the  $4,000  check.  The  trial 
court  found  that  the  $10,075  was  left  by  the  plaintiff's  husband  at  the  bank 
by  way  of  deposit,  and  that  the  bank  should  be  charged  with  the  same,  and 
it  also  refused  to  charge  the  plaintiff  with  the  $4,000  check. 

Argued  before  LEWIS,  BRADLEY,  WARD,  and  ADAMS,  J  J. 

George  A.  Lewis,  for  appellant. 
Charles  Daniels,  for  respondent 

ADAMS,  J.  The  evidence  furnished  by  the  plaintiff  upon  the 
trial  of  this  action  abundantly  justified  the  conclusion  reached  by  the 
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learned  trial  coort  in  regard  to  the  transaction  of  June  17, 1892.  No 
exception  has  been  taken  to  such  conclusion,  and  therefore,  so  far 
as  that  feature  of  the  case  is  concerned,  it  is  entitled  to  no  further 
consideration.  The  main  contention  upon  the  argument,  and  the 
only  one  which  the  appellant  is  entitled  to  urge  upon  the  attention  of 
this  court,  relates  to  the  f4,000  check.  It  appears  that  in  1875  the 
plaintiff,  whose  name  was  then  Mary  E.  Enos,  went  to  Europe  for 
the  purpose  of  spending  a  year  in  travel;  that  prior  to  her  departure 
she  left  one  or  more  checks,  signed  by  her  in  blank,  with  Mr.  Dann, 
with  instructions  to  use  them  in  accordance  with  directions  which 
he  might  thereafter  receive  from  her;  and  the  check  in  question  was 
undoubtedly  one  which  had  been  so  left  by  her  with  Dann.  He  had 
subsequently  filled  it  up,  and  dated  it  as  of  April  16,  1879,  although 
prior  to  that  time  she  had  returned  from  Europe  and  married  her 
present  husband,  Judge  Charles  Daniels.  There  is  no  evidence  that 
the  check  was  ever  paid,  or  that  it  had  ever  gone  through  the  bank, 
and  the  reasonable  inference  to  be  drawn  is  that  it  was  used  from 
time  to  time  by  Mr.  Dann  to  cover  some  of  his  fraudulent  transac- 
tions with  the  bank.  Upon  this  state  of  facts,  it  is  difiicult  to  dis- 
cover upon  what  theory  it  can  be  claimed  that  the  learned  trial  court 
erred  in  its  refusal  to  charge  the  plaintiff  with  the  amount  of  this 
check.  The  learned  counsel  for  the  appellant  advanced  several  prop- 
ositions, upon  the  argument,  in  support  of  his  contention,  none  of 
which  we  think  is  tenable.  The  whole  ground  is  so  completely  cov- 
ered by  the  elaborate  opinion  of  the  learned  trial  justice  that  but  lit- 
tle need  be  added  to  what  is  there  so  well  said. 

Considerable  stress  now  appears  to  be  laid  upon  the  fact  that  the 
check  in  question  was  in  no  way  altered  by  Dann,  and  that,  in  filling 
it  up  as  he  did,  he  was  acting  within  the  scope  of  his  authority  as  the 
plaintiff's  agent  The  obvious  answer  to  this  contention,  however, 
is  that  the  agency  conferred  upon  Dann  by  the  plaintiff  was  for  a 
particular  purpose,  and  to  cover  only  such  time  as  she  should  be 
absent  from  the  country,  and  it  undoubtedly  terminated  with  her 
return  to  America  in  187G.  Two  years  thereafter  she  changed  her 
name  from  Enos  to  Daniels.  These  facts  were,  of  course,  all  well 
known  to  Dann,  and  his  knowledge  was  the  knowledge  of  the  bank. 
Gibson  v.  Bank,  98  N.  Y.  87.  And,  with  this  knowledge,  it  is  difficult 
to  see  anything  in  this  contention  upon  which  the  defendant  can  rest 
its  claim  that  the  plaintiff  should  be  charged  with  the  amount  of 
this  check. 

Again,  it  is  urged  that  the  bank  is  entitled  to  the  benefit  of  this 
check,  upon  the  principle  that,  when  one  of  two  innocent  parties 
must  suffer  by  reason  of  a  fraudulent  transaction,  it  shall  be  the  one 
whose  act  made  it  possible  for  the  fraud  to  be  perpetrated.  This 
principle  might  be  invoked  with  great  propriety  if  the  circumstances 
of  the  case  were  different;  in  other  words,  if  Dann  sustained  the  re- 
lation of  a  third  party  simply,  and  had  no  connection  with  the  bank. 
But  here,  confessedly,  be  was  not  only  the  secretary  and  treasurer  of 
the  bank,  but  he  had  the  general  charge  of  its  affairs,  and  was  in 
fact  himself  the  bank;  and,  bearing  this  intimate  relation  to  the 
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bank,  it  would  be  a  strange  perversion  at  the  rule  to  hold  that  he 
might  perpetrate  a  fraud  like  the  one  in  question,  and  yet  the  bank 
itself  be  permitted  to  profit  thereby. 

We  are  unable  to  discover  any  error  in  the  disposition  made  of  this 
case  in  the  court  below,  and  are  therefore  of  the  opinion  that  the 
judgment  appealed  from  should  be  affirmed.    All  concur. 


BUCK  V.  VILLAGE  OP  GLENS  FALLS. 

(Supreme  Oourt,  Appellate  Division,  Third  Department    April  14,  1896.) 

Municipal  Corporations—Icy  Sidewalk— Negligence. 

In  an  action  asrainst  a  village  for  injuries  caused  by  falling  on  an  icy 
sidewalk,  the  evidence  showed  that  the  ice  was  the  result  of  rain  six  days 
previous,  followed  by  mild  weather  for  three  days  and  by  freezing  weath- 
er during  the  two  days  previous  to  the  accident;  that  it  consisted  of  a 
thin  coating;  that  sand  had  been  sprinkled  on  the  slippery  portion  of  the 
walk  on  the  day  of  the  accident;  and  that  children  had  been  sliding  at 
or  near  the  place  where  the  accident  occurred.  Held,  that  negligence  by 
defendant  was  not  shown. 

Appeal  from  circuit  court,  Warren  county. 

Action  by  Laura  M.  Buck  against  the  village  of  Glens  Falls  for 
personal  injuries  resulting  from  a  fall  on  an  icy  sidewalk.  From  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  or- 
der denying  a  motion  made  on  the  minutes  for  a  new  trial,  defendant 
appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MERr 
WIN,  and  PUTNAM,  JJ. 

James  H.  Bain,  for  appellant. 
Lymdn  Jenkins,  for  respondent. 

MERWIN,  J.  On  the  16th  January,  1895,  at  about  20  minutes 
past  9  in  the  evening,  the  plaintiff,  while  passing  along  the  sidewalk 
in  front  of  the  residence  of  one  Byrnes  on  Glen  street,  in  the  village 
of  Glens  Falls,  slipped  upon  an  icy  surface  and  fell,  receiving  in- 
juries for  which  she  seeks  in  this  action  to  recover  damages.  She 
claims  that  the  defendant  was  negligent  in  allowing  the  sidewalk  to 
remain  in  a  slippery  condition,  and  the  recovery  is  on  that  basis. 
The  walk  was  constructed  of  blue  stone  and  brick,  the  blue  stone 
being  in  the  central  part,  and  five  feet  wide.  Brick  was  laid  between 
the  stone  and  the  line  of  the  lot,  a  space  about  two  feet  wide.  There 
was  a  stone  walk  from  the  sidewalk  to  the  residence  of  Mr.  Byrnes, 
The  lot,  except  at  the  gateway,  was  separated  from  the  sidewalk  by 
a  coping  about  six  inches  high.  The  plaintiff  testified  that  as  she 
passed  along  the  center  of  the  walk  she  saw,  at  the  side,  near  the 
coping,  what  appeared  to  her  like  bare  sidewalk,  but  instead  of  that 
it  was  glare  ice,  and  as  soon  as  she  stepped  on  it  she  slipped  and 
fell ;  that  she  was  about  two  feet  from  the  walk  that  led  to  the  house 
of  Mr.  Byrnes;   that  she  went  that  way  on  purpose,  because  she 
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thought  it  was  bare  walk,  and  knew  the  walking  was  treacherous; 
that  she  could  see  the  red  color  of  the  brick  through  the  ice  for  five 
or  six  feet  back  of  where  she  fell ;  that  there  was  some  snow  and  ice 
on  the  center  of  the  stone  walk  that  she  was  walking  along.  Mr. 
Clements,  a  witness  for  plaintiff,  testified  that  he  was  walking  be- 
hind the  plaintiff,  and  that  as  he  went  to  pass  her  she  slipped  and 
fell;  that  it  was  glare  ice  where  she  fell;  that,  as  he  remembered  it, 
it  had  been  so  at  least  a  week;  that  children  sliding  on  it  called  his 
attention  to  it,  and  it  was  a  children's  slide;  that  the  slide  was  di- 
rectly in  front  of  the  entrance  to  the  walk  leading  to  the  house,  and 
extended  the  full  width  of  the  opening,  and  wa«  about  10  inches 
wide.  Mr.  Mosher,  a  witness  for  plaintiff,  testified  that  he  knew  the 
condition  that  sidewalk  was  in  at  the  time  plaintiff  fell  and  previous; 
that  it  was  icy,  snowing,  and  freezing,  and  the  children  were  sliding 
from  the  house  into  the  street;  that  the  slide  had  been  there,  he 
thought,  a  week  or  10  days,  but  he  was  uncertain  as  to  the  time,  and 
it  extended  across  the  sidewalk  into  the  street;  that  there  was  no 
thaw  before  that  for  a  week  or  10  days;  **very  icy,  very  rainy,  very 
cold,  and  no  thaw."  A  table  giving  the  temperature  from  January 
1st  to  16th  was  by  consent  put  in  evidence.  From  this  it  appeared 
that  on  the  10th  January  there  was  a  rainfall  of  one-fourth  of  an 
inch;  that  on  the  11th,  12th,  and  13th  the  weather  in  the  middle  of 
the  day  was  some  above  freezing  point,  and  on  the  14th,  15th,  and 
16th  was  all  the  time  below  freezing  point,  except  that  at  1  p.  m.  on 
the  10th  it  was  two  degrees  above  freezing.  At  the  place  where 
plaintiff  fell  it  was  level,  and  there  was  no  accumulation  of  snow. 
It  is  not  shown  how  thick  the  ice  was.  If,  as  plaintiff  testifies,  the 
color  of  the  brick  was  visible  through  the  ice,  it  was  not  very  thick. 
There  was  an  electric  light  near  the  walk  leading  to  the  residence  of 
Mr.  Byrnes.  It  is  very  clear  from  the  evidence  that  the  ice  upon  the 
brick  on  the  day  of  the  16th  was  the  result  of  the  rain  on  the  10th, 
followed  by  milder  weather  on  the  11th,  12th,  and  13th,  and  the 
freezing  weather  of  the  14th,  15th,  and  16th. 

The  fact  simply  that  there  was  ice  on  the  sidewalk,  rendering  it 
slippery,  did  not  make  the  defendant  liable.  Kinney  v.  City  of  Troy, 
108  N.  Y.  567,  15  N.  E.  728;  Kaveny  v.  City  of  Troy,  108  N.  Y.  571, 
575,  15  N.  E.  726.  In  Taylor  v.  Citv  of  Yonkers,  105  N.  Y.  202,  11 
N.  E.  642,  It  is  said  at  page  206, 105  N.  Y.,  and  page  642, 11  N.  E. : 

"When  the  streets  have  been  wholly  or  partially  cleaned,  it  often  happens 
that  a  fall  of  rain  or  the  melting  of  adjoining  snow  is  suddenly  followed  by 
severe  cold,  which  covers  everything  with  a  film  or  layer  of  ice,  and  makes 
the  walks  slippery  and  dangerous.  This  frozen  surface  it  is  practically  im- 
possible to  remove  until  a  thaw  comes  which  remedies  the  evil.  The  munici- 
pality is  not  negligent  for  awaiting  that  result  It  may  and  should  require 
householders,  when  the  danger  is  great,  to  sprinkle  upon  the  surface  ashes  or 
sand  or  the  like,  as  a  measure  of  prudence  and  precaution;  but  is  not  respon- 
sible for  their  omission.  It  is  no  more  bound  to  put  upon  the  ice,  which  it 
cannot  reasonably  remove,  such  foreign  material,  than  to  cover  it  with  boards. 
The  emergency  is  one  which  is  common  to  every  street  in  the  village  or  city, 
and  which  the  corporation  is  powerless  to  combat  Usually  it  lasts  but  a  few 
days,  and  the  corporate  authorities  may  await  without  negligence  a  change 
of  temperature  which  will  remove  the  danger.** 
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The  question  is  whether  the  doctrine  of  the  Taylor  Case  does  not 
apply  here?  There  was  a  thin  coating  of  ice  on  the  brick  walk  that 
arose  from  natural  causes,  operative  in  all  similar  localities.  It  was 
shown  on  the  part  of  the  defendant,  and  not  denied  by  the  plaintiff, 
that  upon  the  day  of  the  accident,  or  the  day  before,  sand  had  been 
sprinkled  upon  the  slippery  portion  of  the  walk  by  the  owner  of  the 
lot  or  his  hired  man.  The  counsel  for  plaintiff  cites  the  case  of 
Keane  v.  Village  of  Waterford  (Sup.)  8  N.  Y.  Supp.  790,  affirmed  in 
130  N.  Y.  188,  29  N.  E.  130.  In  that  case  the  fall  of  the  plaintiff  was 
caused  by  a  ridge  of  snow  and  ice  which  extended  along  the  center 
of  the  walk,  and  was  five  or  six  inches  high.  The  situation  was  ma- 
terially different  from  the  case  in  hand.  There  was  here  no  such  ac- 
cumulation of  ice  and  snow.  The  doctrine  of  the  T&ylor  Case  was 
not  criticised.  It  was  approved  in  Harrington  v.  City  of  Buffalo, 
121  N.  Y.  147,  151,  24  N.  E.  186.  It  is  argued  that  in  the  present 
case  the  slippery  condition  was  due  to  artificial  causes,  in  that  chil- 
dren were  accustomed  to  slide  there.  One  of  the  witnesses  places 
the  slide  from  the  house  to  the  sidewalk  and  across  it  into  the  street. 
The  other  witness  places  it  as  going  in  the  other  direction  along  the 
sidewalk  in  front  of  the  walk  to  the  house.  Evidently  the  children 
did  not  confine  themselves  to  one  spot.  We  fail  to  find  in  this  case 
any  such  artificial  causes  as  will  take  .the  case  from  the  operation 
of  the  rule  in  the  Taylor  Case.  We  are  of  the  opinion  that  the  doc- 
ttdne  of  the  Taylor  Case  is  applicable,  and  that  it  should  be  held  that 
the  plaintiff  did  not  make  out  against  the  defendant  a  case  of  negli- 
gence.   A  reversal  must  follow.    All  concur. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
abide  the  event. 


(92  Hun,  172.) 

JEFFERSON  COUNTY  NAT.  BANK  v.  TOWNLEY  et  al. 

(Supreme  Court,  General  Term,  Fourth  Department.    December  26,  1895.) 

Corporations— Judgment  against  by  Officer's  Wife— Validity. 

Under  3  Rev.  St.  (8th  Ed.)  p.  1729,  §  4,  forbidding  any  corporation  wliich 
has  refused  payment  of  Its  notes  or  debts,  or  Its  officers,  to  assign  or 
transfer  property  or  choses  In  action  of  such  company  to  any  officer  or 
stockholder,  directly  or  indirectly,  for  any  debt;  and  forbidding  any  trans- 
fer or  assignment  in  contemplation  of  insolvency  to  any  person  or  persons, 
judgments  obtained  by  the  wife  of  an  officer  of  a  corporation  on  claims  of 
his  against  it,  assigned  to  her  by  him  at  a  time  when  its  Insolvency  was 
known  to  both,  are  void. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  the  Jefferson  County  National  Bank  against  Margaret 
A.  Townley  and  Hugh  C.  Townley,  impleaded  with  the  Eureka  Chem- 
ical Company,  to  set  aside  certain  judgments  obtained  by  defendant 
Mary  A.  Townley  agauast  the  Eureka  Chemical  Company.  There 
was  a  judgment  in  favor  of  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

The  decision  made  at  special  term  set  aside  a  Judgment  in  favor  of  Margaret 
A.  Townley  against  the  Eureka  Chemical  Company,  recovered  on  the  8th  of 
November,  18S9,  and  another  judgment  by  the  same  party  against  the  same 
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defendant,  entered  on  the  29tJi  of  November,  1889,  "and  the  executions  Ifisued 
upon  said  judgments,  and  the  levies  made  thereunder  by  the  sheriff  of  Onon- 
daga county,"  and  awarded  to  the  plaintiff  the  sum  of  ^2,576,  in  the  hands  of  the 
sheriff  of  Onondaga  county,  to  be  applied  upon  the  judgment  recovered  by  the 
plaintiff  entered  in  Jefferson  county  September  2,  1892.  The  appellants  were 
iind  are  husband  and  wife,  and  each  became  a  stockholder  In  the  defendant 
^corporation.  On  the  12th  day  of  March,  1888,  the  female  appellant  executed 
a  formal  assignment  of  her  30  shares  of  stock  to  her  husband.  The  full 
transfer  of  the  stock  on  the  books,  and  the  issuance  of  the  scrip  therefor,  were 
not  completed.  On  March  21,  1888,  the  husband,  Ui  a  letter  to  F.  C.  Eddy,  giv- 
ing a  list  of  the  stockholders  in  the  corporation,  enumerated  Mrs.  H.  G. 
Townley  as  the  owner  of  30  shares  of  stock.  On  the  17th  day  of  September, 
1889,  and  subsequently  Hugh  C.  Townley  was  a  stockholder  of  the  defendant 
corporation,  and  was  secretary,  treasurer,  and  manager  of  the  company,  and 
held  claims  for  services  and  an  indebtedness  against  the  corporation,  ^&  well 
as  for  advances  made;  and  the  evidence  seems  to  indicate  that,  after  he  and 
his  wife  knew  of  the  insolvency  of  the  corporation,  they  entered  into  a  scheme 
to  circumvent  the  provisions  of  the  statute  which  prohibited  him  from  acquir- 
ing, by  transfer  or  otherwise,  any  of  the  assets  in  payment  of  his  indebted- 
ness by  way  of  preference;  and  in  consummation  of  that  scheme  formal  as- 
fiignments  of  his  indebtedness  to  his  wife  were  made,  and  actions  were 
brought  in  her  name  upon  the  indebtedness  against  the  corporation.  The 
I)apcrs  were  served  upon  him  as  an  oflacer  of  the  corporation,  and  the  fact  of 
«uch  service  was  kept  secret  until  judgments  were  entered  by  default  upon 
which  executions  were  issued  and  levies  made  by  the  sheriff.  The  trial  judge 
found,  viz.:  *'The  assignments  of  tl;ie  claims  against  the  Eureka  Chemical 
Company  made  by  the  defendant  Hugh  C.  Townley  to  the  defendant  Margaret 
A.  Townley  were  made  by  the  said  Hugh  C.  Townley  and  received  by  the 
said  Margaret  A.  Townley,  having  full  knowledge  of  the  Insolvency  of  the 
Eureka  Chemical  Company,  for  the  purpose  of  enabling  the  said  Margaret  A. 
Townley  to  obtain  a  judgment  and  lien  upon  the  property  of  the  Eureka  Chem- 
ical Company,  and  for  the  purpose  of  avoiding  and  evading  the  statute  pro- 
viding that,  whenever  an  Incorporated  company  shall  have  refused  the  pay- 
ment of  any  of  its  notes  or  other  evidences  of  debt  in  specie  or  lawful  n^oney 
^f  the  United  States,  it  shall  not  be  lawful  for  such  company,  or  any  of  Its 
officers,  to  assign  or  transfer  any  of  the  property  or  choses  in  action  of  such 
company  to  any  officer  or  stockholder  of  such  company,  directly  or  indirectly, 
for  the  payment  of  any  debt,  and  to  avoid  the  decisions  of  the  courts  under 
frach  statute,  and  to  create  and  obtain  an  illegal  preference  over  the  plaintiff 
and  other  creditors  of  the  said  defendant  the  Eureka  Chemical  Company." 
The  evidence  seems  to  support  the  findings  of  fact  made  by  the  trial  Judge. 

Argued  before  HARDIN,  P.  J.,  and  MERWIN  and  PARKER,  JJ. 

Louis  MarshaH,  for  appellants. 
A.  H.  Sawyer,  for  respondent. 

PER  CURIAM,  Plaintiff,  having  recovered  a  judgment  against 
the  Eureka  Chemical  Company,  brings  this  action  on  the  equity  side 
of  the  court  to  obtain  relief.  The  plaintiff  alleges  the  invalidity  of 
the  judgments  recovered  by  Margaret  Townley,  and  asks  the  inter- 
vention of  the  court  through  the  instrumentality  of  its  equity  powders. 
Braem  v.  Bank,  127  N.  Y.  509,  28  N.  E.  597.  Section  4,  tit.  4,  c.  18, 
pt.  1,  Rev.  St.  (8th  Ed.,  vol.  3,  p.  1729),  was  in  force  at  the  time  of 
the  occurrence  of  the  transactions  that  are  the  subject  of  inquiry  in 
this  action.  The  evidence  indicates  that  the  corporation  had  refused 
payment  of  its  notes  or  debts  prior  to  the  commencement  of  the  ac- 
tions by  Margaret  Townley,  and  therefore  the  prohibiting  parts  of 
the  section  were  applicable  to  the  corporation.  That  section  of  the 
Bevised  Statutes  provides: 
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"It  shall  not  be  lawful  for  Buch  company  or  any  of  Ita  officers  to  assign  or 
transfer  any  of  the  property  or  choses  In  action  of  sucb  company  to  any  officer 
or  stockholder  of  such  company,  directly  or  indlreetly,  for  the  payment  of  any 
debt;  and  it  shall  not  be  lawful  to  make  any  transfer  or  assignment  in  con- 
templation of  insolvency  to  any  person  or  persons  whatever;  and  any  such 
transfer  or  assignment  to  such  officer,  stockholder  or  other  person,  or  in  trust 
for  them  or  their  benefit,  shall  be  void." 

The  evidence  makes  quite  manifest  the  scheme  of  Hugh  Townley  to 
so  transfer  his  indebtedness  against  the  company  to  his  wife  as  to 
enable  her  to  obtain  a  preference  which  he  could  not  by  the  letter 
of  the  statute  have  or  receive.  We  are  called  upon  to  determine 
whether  such  scheme  can  be  successful  or  not  We  think,  under  the 
construction  that  has  authoritatively  been  given*  to  the  statute,  that 
the  efforts  on  the  part  of  Hugh  Townley  and  Margaret  Townley  to 
gain  a  preference  over  the  other  creditors  by  the  means  adopted 
should  fail.  Kingsley  v.  Bank,  31  Hun,  329;Throop  v.  Lithograph- 
ing Co.,  58  Hun,  149,  11  N.  Y.  Supp.  532,  affirmed  125  N.  Y.  530,  26. 
N.  E.  742.  While  that  case  was  under  consideration  in  the  general 
term  of  the  First  department,  it  was  said : 

*'It  seems  to  have  been  the  intention  of  the  legislature  to  prevent  persons 
occupying  confidential  relations  from  either  directly  or  indirectly  profiting  by 
the  information  which  they  may  have  ^acquired  because  of  their  relation  to 
the  corporation,  and  which  information  they  could  use  to  the  detriment  of  the 
general  creditors  of  the  corporation." 

In  National  Broadway  Bank  v.  Wessell  Metal  CJo.,  59  Hun,  477, 
13  N.  Y.  Supp.  744,  the  scheme  pursued  was  condemned  on  the  ground 
that  unlawful  means  were  used  to  effect  a  forbidden  end.  The 
means  adopted  in  that  case  which  were  condemned  consisted  of  a 
collusively  confessed  judgment,  and  a  collusive  execution  'issued 
as  a  sham  and  returned  as  a  sham,  followed  by  sequestration  pro- 
ceedings founded  upon  these  shams,  instituted  by  the  defendant  com- 
pany against  itself,  through  its  own  counsel,  all  to  effect  the  end  of 
a  practical  transfer  by  the  directors  themselves."  In  the  course 
of  the  opinion  delivered  in  Throop  v.  Lithographing  Co.,  125  N.  Y. 
531,  26  N.  E.  742,  Andrews,  J.,  said: 

'*The  construction  given  below  is  salutary,  and  in  many  cases  will  prevent 
frauds  upon  the  statute  which  could  not  be  proved." 

de  then  adverts  to  the  question  as  it  was  presented  and  discussed 
in  Kingsley  v.  Bank,  31  Hun,  329,  and  approves  the  conclusion  there 
reached.    He  further  adds: 

"We  think  a  construction  which  disables  an  officer  of  an  inscdvent  corpora- 
tion from  acquiring  a  preferential  lien  on  the  corporate  assets  by  legal  process 
is  justified." 

In  the  case  in  hand  we  have  the  effort  on  the  part  of  an. officer, 
who  had  full  knowledge  of  the  insolvency  of  the  corporation,  to  so 
transfer  his  claims  to  his  wife,  who  is  found  to  have  had  equal  knowl- 
edge of  the  insolvency  of  the  corporation,  in  order  to  circumvent  the 
letter  of  the  statute.  The  scheme  was  condemned  by  the  special 
term,  and  the  trial  judge  expressed  his  views  in  respect  to  the  same 
in  an  opinion  which  is  found  in  the  appeal  book  in  language  which 
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meets  with  our  approval.    The  force  of  the  opinion  of  the  special 
term,  and  the  \iews  already  expressed,  lead  to  the  conclusion  that 
the  judgment  should  be  affirmed. 
Judgment  affirmed,  with  costs. 


CONNOLLY  V.  CENTRAL  VERMONT  R.  00. 

(Supreme  Court,  Appellate  Division,  Third  Department.    April  14,  1890.) 

t.  Railroad  Companies— Injuries  to  Stock— Liability  for  Open  Gateways. 
Laws  1890,  c.  565,  §  32,  require  railroad  companies  to  erect,  and  there- 
after maintain,  fences  to  prevent  cattle  from  coming  upon  the  road. 
Eeld,  that  a  railroad  company  was  liable  for  killing  plaintiff's  horses, 
which,  after  straying  upon  the  land  of  another,  passed  upon  the  railroad 
through  a  barway  in  the  fence,  which  had  been  opened  a  long  time  prior 
to  the  accident,  though  it  did  not  appear  by  whom  it  was  opened.  Her- 
rick,  J.,  dissenting. 

2.  Crkdibilitt— Interested  Witness— Province  of  Jury. 

The  credibility  of  defendant's  employ^,  who  testified  that  he  had  put  up 
the  bars  a  short  time  before  the  accident,  was  properly  left  to  the  Jury 
under  instructions  that  if  the  witness'  testimony  was  relied  upon,  plain- 
tiff could  not  recover,  and  that,  if  they  believed  said  testimony,  the  Jury 
had  no  right  to  disregard  it  for  any  capricious  motive. 

Appeal  from  circuit  court. 

Action  by  Jerry  Connolly,  Sr.,  against  the  Central  Vermont  Rail- 
road Company,  to  recover  the  value  of  certain  horses  alleged  to  have 
been  killed  by  defendant.  There  vi^as  a  judgment  for  plaintiff,  en- 
tered upon  the  verdict  of  a  jury,  and  defendant  appeals.    Affirmed. 

Argued  before  PARKER,  P.  J.,  LANDON,  HERRICK,  PUTNAM, 
and  MERWIN,  JJ. 

Louis  Hasbrouck,  for  appellant 
John  A.  Smith,  for  respondent. 

PUTNAM,  J.  The  plaintiff's  horses,  at  7  o'clock  on  the  evening 
of  April  15, 1894,  were  at  the  farm  of  his  son  Jerry  Connolly.  Dur- 
ing the  night  they  strayed  to  the  pasture  of  one  Cushing,  a  mile 
and  a  half  distant,  and  from  the  pasture,  through  an  open  barway  on 
the  south  side  of  the  defendant's  railroad,  onto  its  tracks,  where  they 
were  struck  by  an  engine  and  killed.  There  was  sufficient  evidence 
produced  to  justify  a  finding  by  the  jury  that  the  barway  had  re- 
mained open  during  the  preceding  winter,  and  up  to  within  a  week 
of  the  accident,  and  it  was  not  denied  that  it  was  open  on  the  night 
that  the  horses  were  killed.  Who  opened  and  left  it  open  does  not 
appear.  The  plaintiff  brought  this  action  to  recover  the  value  of  the 
horses,  and  obtained  a  judgment,  from  which  the  defendant  appeals. 

Under  the  provisions  of  the  railroad  law  (Laws  1890,  e.  565,  §  32), 
it  was  the  duty  of  the  defendant  to  "erect,  and  thereafter  maintain, 
fences  on  the  side  of  its  road,  of  height  and  strength  sufficient  to 
prevent  cattle,  horses,  sheep  and  hogs  from  coming  upon  the  road 
from  the  adjacent  lands."    The  bars  placed  at  the  place  in  question 
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for  the  accommodation  of  the  adjoining  landowners  were  a  part  of 
the  fence  it  was  bound  to  maintain.  It  cannot  be  deemed  to  main- 
tain a  fence  sufficient  to  prevent  cattle  and  hcH^ses  from  getting  upon 
its  tracks  if  it  knowingly  suffered  openings  to  remain  in  such  fence, 
either  by  the  bars  which  formed  a  part  thereof  being  taken  out  or 
otherwise.  It  will  be  observed  that  the  statute  cast  the  duty  of 
maintaining  the  fence,  not  upon  the  adjoining  landowner,  but  upon 
the  corporation.  It  is  probable  that  had  Gushing,  the  adjoining  land- 
owner, opened  and  left  open  the  barway  in  question,  and  afterwards 
his  cattle  had  strayed  upon  the  track,  he  could  not  have  recovered 
their  value  of  the  defendant,  for  the  reason  that  in  such  a  supposed 
case  his  negligence  would  have  caused  or  contributed  to  the  injury. 
Thus,  in  Diamond  Brick  Co.  v.  New  York  Cent.  &  H.  R.  R.  Co.,  58 
Hun,  396,  12  N.  Y.  Supp.  22,  cited  by  the  learned  counsel  for  the 
appellant,  where  the  plaintiff  had  pastured  his  horse  in  the  field  of 
one  owning  land  adjoining  the  defendant's  road,  from  which  there 
was  a  gate  for  the  accommodation  of  such  owner  leading  thereon, 
and  this  gate  the  owner  habitually  left  open,  it  was  said  in  the  opin- 
ion: 

"If  this  is  neglect  on  the  part  of  the  company  arising  from  a  faUure  to  shut 
the  gate,  why  is  it  not  neglect  on  the  part  of  the  owner  to  leave  It  open  white 
using  it  for  the  purpose  of  the  farm  from  day  to  day,  all  summer,  or  a  great 
portion  of  the  summer?  She  took  her  risk,  ♦  ♦  ♦  and  hired  the  {yasturage 
to  the  plaintiff  upon  the  same  condition." 

Under  the  circumstances  of  that  case,  it  was  held  that  the  plain- 
tiff could  not  recover.  The  facts  in  this  case  are  different.  The 
plaintiff  was  not  the  owner  of  the  pasture  in^question.  His  horses 
strayed  into  such  pasture  from  his  son's  premises,  a  mile  and  a  half 
distant;  also  it  was  not  shown  that  CusWng,  the  owner  of  the  past- 
ure, for  whose  accommodation  the  barway  was  made  in  the  fence, 
ever  opened  and  left  said  barway  open.  It  was  shown  that  he  went 
through  the  barway  once  when  it  was  open,  and  did  not  close  it; 
but  it  did  not  appear  that  on  that  occasion  he  took  out  the  bars. 
It  is  not  to  be  presumed  that  Cushing  was  responsible  for  the  barway 
being  open  and  remaining  open  during  the  winter  and  spring  pre- 
ceding the  accident.  It  was  admitted  that  the  horses  were  killed 
before  the  pasturing  season  had  commenced,  and  therefore  Cushing 
probably  had  had  no  business  in  the  pasture  field  since  the  season 
before.  Hence  the  barway,  being  a  part  of  the  fence  placed  by  de- 
fendant on  its  south  line,  was  shown  to  have  remained  open  for  a 
long  period  preceding  the  accident.  Who  opened  it,  and  who  left  it 
open,  does  not  appear.  We  think  defendant,  who,  under  the  stat- 
ute, was  compelled  to  maintain  the  fence  so  as  to  prevent  animals 
from  straying  on  its  tracks,  was  negligent  in  not  closing  up  this 
opening  in  the  fence. 

In  Dayton  v.  Railroad  Co.,  81  Hun,  284,  30  N.  Y.  Supp.  783,  where 
the  facts  were  quite  similar  to  those  appearing  in  this  case,  the  gen- 
eral term  of  the  Fifth  department  sustained  a  judgment  in  favor  of 
the  plaintiff.  In  Spinner  v.  Railroad  Co.,  6  Hun,  600,  affinned  67 
N.  Y.  153,  Mullin,  J.,  said  that: 
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"A  company  ig  bound  to  see  to  It  that  all  gates  on  its  roads  are  kept  closed, 
and  it  is  liable  if  they  are  left  open,  even  by  the  persons  for  whose  conven- 
ience they  are  constructed.  Such  owner  owes  no  duty  to  the  owners  of  cattle 
that  may  be  in  the  highways  or  adjoining  fields.** 

The  same  doctrine  is  assumed  in  Hungerford  v.  Railroad  Co.,  46 
Hun,  339.    In  that  case  Martin,  J.,  remarks: 

*'The  defendant  was  bound  to  build  and  keep  in  repair  fences  along  the 
side  of  the  tracks,  with  gates  or  bars  for  the  use  of  adjoining  owners  at  farm 
crossings;  and  such  gates  or  bars  were  a  part  of  the  fence  it  was  bound  to 
maintain  and  keep  in  repair.  ♦  *  ♦  Before  he  [plaintiflf]  could  recover  on 
the  ground  of  negligence  based  on  the  fact  that  the  horses  passed  onto  the 
track  through  the  barway,  he  was  bound  to  prove  that  the  defendant  had 
had  actual  notice  that  the  bars  were  down,  or  that  they  had  been  down  for 
such  a  length  of  time  that  the  defendant  might  be  presumed  to  have  had  no- 
tice thereof  through  its  agents  or  servants." 

In  Chapman  v.  Railroad  Co.,  33  N.  Y.  369,  the  action  was  brought 
to  recover  damages  caused  by  the  alleged  negligence  of  the  defend- 
ant in  leaving  open  a  pair  of  bars,  as  in  this  case.  The  bars  were 
left  open  by  one  Ryan,  employed  by  the  defendant  as  a  day  laborer, 
in  the  evening,  when  he  was  engaged  in  his  own  business.  But  it 
was  found  that,  by  the  terms  of  his  employment,  after  his  day  labor 
was  over,  if  he  saw  anything  amiss,  he  was  to  give  attention  to  it; 
and  he  was  held  to  be  a  servant  of  the  company.  Campbell,  J.,  re- 
marked: 

**If  the  bars  had  been  taken  down  by  others,  and  Ryan,  occupying  the  rela- 
tion he  did  to  the  company,  had  seen  them,  or  had  been  notified,  there  can  be 
no  doubt  but  it  would  have  been  bis  duty  at  once  to  put  them  up.  That  he 
took  them  down  himself  can  make  no  difference.  The  neglect  of  duty  was  in 
leaving  them  down.** 

We  think  the  court  below  properly  submitted  the  case  to  the  jury, 
and  that  the  verdict  is  sustained  by  the  evidence.  We  can  discover 
no  error  in  the  charge  of  the  trial  judge  in  regard  to  the  credibility 
of  the  witness  De  Losh.  He  instructed  the  jury  that  if  De  Losh's 
testimony  was  relied  upon,  the  plaintiff  could  not  recover;  that,  if 
he  put  up  the  bars  on  Saturday  before  the  accident,  sufficient  time 
had  not  elapsed  thereafter  to  give  the  defendant  constructive  notice 
that  they  were  down.    He  said  to  the  jury: 

"If,  however,  you  think  the  testimony  of  Le  Losh  is  not  correct,  or  cannot 
be  relied  upon,  and  it  is  a  question  for  yon,  then  you  have  the  right,"  etc.  '*If 
you  believe  De  Losh*s  testimony,— and  you  have  no  right  to  disregard  it 
from  any  capricious  motive,— you  must  give  weight  to  his  testimony,  unless 
there  are  some  serious  reasons  for  distrusting  or  doubting  it." 

The  testimony  of  De  Losh  to  a  certain  extent  conflicted  with  that 
of  witnesses  produced  by  the  plaintiff.  But  if  there  was  not  in  fact 
any  such  conflict,  De  Losh  was  a  servant  of  the  defendant.  He  had 
testified  that  it  was  his  duty,  when  he  walked  over  the  track,  to  put 
the  bars  up  when  he  saw  them  down.  He  was  therefore  an  inter- 
ested witness,  naturally  desiring  to  shield  himself  from  any  re- 
sponsibility arising  from  his  neglect  to  perform  this  duty.  A  ver- 
dict for  the  plaintiff  would  necessarily  convict  him  of  a  failure  to 
perform  that  duty.  Under  the  circumstances  the  question  of  his 
credibility  was  properly  left  to  the  jury.     El  wood  v.  Telegraph  Co., 
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45  N.  Y.  549;  Wohlfahrt  v.  Beckert,  92  N.  Y.  490;  Kavanagh  v.  Wil- 
son, 70  N.  Y.  177;  Gildersleeve  v.  Landon,  73  N.  Y.  609;  Koehler  v. 
Adler,  78  N.  Y.  287. 
The  judgment  should  be  afSrmed,  with  costs. 

LANDON  and  MERWIN,  JJ.,  concur. 

PARKER,  P.  J.  I  concur  with  considerable  reluctance.  Un- 
doubtedly the  company  was  liable  if  the  bars  had  been  down  suffi- 
ciently long  to  give  it  notice  that  they  were  down;  but,  if  the  wit- 
ness De  Losh  put  them  up  on  Saturday,  the  company  was  not  liable 
for  their  being  down  on  Sunday  night.  Now,  why  should  not  De 
Losh  be  believed?  There  is  nothing  whatever  to  discredit  his  state- 
ment. Possibly  he  lied  in  order  to  conoeal  an  omission  of  duty  on 
his  part,  but  ought  the  mere  fact  that  it  was  his  duty  to  put  them 
up  lead  us  to  conclude  that  he  lies  when  he  says  he  did?  I  confess 
it  difficult  to  distinguish  the  case  from  the  reasoning  in  Wohlfahrt 
V.  Beckert,  92  N.  Y.  490,  and  therefore  I  concur,  but  I  do  not  like  it. 

HERRICK,  J.  (dissenting).  I  cannot  assent  to  the  doctrine  of 
Spinner  v.  Railroad  Co.,  6  Hun,  600-603,  that  "when  a  gate  is  put 
in  a  fence  for  the  convenience  of  the  owner  of  lands  adjoining  a  rail- 
road, and  it  is  not  kept  shut,  the  fence  is  not  maintained  within  the 
true  intent  and  meaning  of  the  section  above  cited";  the  section 
above  cited  being  the  one  providing  for  the  building  and  maintaining 
of  fences  by  railroad  corporations.  The  railroad  should  not  be  held 
liable  to  the  same  extent  for  an  open  gate  or  bar  way  pro\ided  for 
the  private  use  of  adjoining  proprietors  that  it  is  when  a  portion  of 
the  fence  is  broken  down,  burned,  or  otherwise  destroyed.  Main- 
taining a  fence  within  the  meaning  of  the  statute,  it  seems  to  me, 
is  altogether  a  different  matter  from  keeping  gateways  constantly 
closed.  The  gate  or  bar  way  is  for  the  very  purpose  of  making  a 
convenient  opening  through  the  fence,  by  which  means  the  people 
can  pass  and  repass.  It  is  meant  to  be  used  from  time  to  time,  and 
it  cannot  be  possible  that  a  railroad  company  must  constantly  keep 
guard  over  the  use  by  the  adjoining  proprietors  of  such  a  gateway, 
made  for  their  benefit,  under  penalty  of  being  held  liable  to  the 
same  extent  that  it  would  be  if  some  of  the  fence  had  been  destroyed 
or  broken  down.  This  is  not  like  the  case  of  Spinner  v.  Railroad 
Co.,  67  N.  Y.  153,  which  was  the  case  of  an  original  private  farm 
crossing  being  diverted  from  its  purpose,  and  being  used  by  the  rail- 
road company  for  the  benefit  of  its  customers  for  shipping  and  un- 
shipping freight.  Doubtless,  where  the  railroad  company  has  knowl- 
edge that  such  private  bar  or  gate  way  is  habitually  left  open,  or  is 
out  of  repair,  so  that  it  cannot  be  closed,  or  that  it  has  been  broken 
down  or  destroyed,  so  that  it  no  longer  fulfilled  its  office,  they  might 
be  held  liable,  the  same  as  when  any  other  portion  of  the  fence  has 
been  broken  down  or  destroyed.  The  case  of  Hungerford  v.  Rail- 
road Co.,  46  Hun,  339,  is  not  a  case  that  sustains  the  contention  of 
the  plaintiff  in  this  action.    There  it  was  simply  held  that  gates  or 
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barways  are  part  of  the  fence  that  the  railroad  company  is  bound  to 
maintain  and  keep  in  repair,  and  it  could  only  be  held  liable  if  the  de- 
fendant had  actual  notice  that  the  bars  were  down,  or  that  they 
had  been  down  for  such  a  length  of  time  that  the  defendant  might 
be  presumed  to  have  had  notice  through  its  agents  or  servants.  In 
this  case  the  only  proof  of  notice  to  the  defendant  is  that  one  of  its 
servants  found  the  barway  open  and  closed  it  on  Saturday,  as  the 
accident  in  question  happened  on  Monday.  It  is  true  that  the  wit- 
ness is  an  interested  witness,  and  that  the  jury  had  the  right  to 
disbelieve  his  testimony.  At  the  same  time  it  is  the  only  evidence 
that  the  defendant  had  notice  that  such  bars  were  open,  and  was 
coupled  with  the  statement  that  they  were  thereupon  closed. 


WINDOVER  et  al.  V.  TROY  CITY  RY.  CO. 
(Supreme  Courts  Appellate  Division,  Third  Department    April  14,  1890.) 

1,  Master  and  Servant— Assumption  op  Risks. 

A  motorman  who  was  injured  In  consequence  of  a  defective  brake, 
whereby  he  was  prevented  from  stopping  the  car  on  an  incline,  assumed 
the  risks  by  continuing  to  work  on  the  car  with  knowledge  of  the  defect. 

2,  Same — Knowledge  of  Defects. 

Knowledge  of  the  motorman  that  a  man  was  not  employed  by  the  com- 
pany to  place  sand  upon  the  track  to  prevent  the  car  from  slipping  on  the 
incline,  does  not  necessarily  show  an  assumption  of  the  risk  resulting  from 
the  neglect  to  employ  such  an  employ^,  as  the  motorman  may  not  have 
had  knowledge  of  the  need  of  such  an  employ^. 

Appeal  from  circuit  court,  Kensselaer  county. 

Action  by  Lewis  E.  Windover  and  another,  administrators,  against 
the  Troy  City  Railway  Company.  From  a  judgment  for  defendant, 
plaintiffs  appeal.     Reversed. 

This  action  was  commenced  by  the  plaintiffs,  as  administrators  of  Lyman 
Windover,  deceased,  to  recover  damages  for  the  alleged  negligence  of  the  de- 
fendant, by  which  It  was  claimed  the  death  of  the  said  deceased  was  caused. 
On  the  28th  day  of  December,  1803,  in  the  city  of  Troy,  N.  Y.,  the  said  Wind- 
over  was  employed  by  the  defendant,  as  he  had  been  for  several  years  be- 
fore, as  a  motorman  on  one  of  its  street  cars  propelled  by  electricity.  At  the 
time  he  was  injured  he  was  in  charge  of  car  No.  27,  then  proceeding  in  a 
westerly  direction  down  an  incline  on  Hoosick  street,  in  said  city.  The  tracks 
were  slippery.  The  grade  of  Hooeick  street  is  steep,  having  in  some  places  a 
descent  of  from  8  to  9  feet  to  the  100;  and  the  car  became  unmanageable, 
and  ran  away  down  the  incline,  and  across  River  street,  into  a  building  on 
the  west  side  thereof.  The  decedent  «vas  so  injured  by  the  collision  that  he 
died  on  the  next  day.  The  alleged  negligence  of  which  the  plaintiffs  com- 
plained was  that  the  brake  on  the  car  was  defective,  and  also  the  defendant's 
failure  to  employ  a  "sandman"  to  put  sand  on  the  slippery  tracks.  It  was 
shown  that  car  No.  27,  on  one  occasion  before,  when  under  the  charge  of  an- 
other motorman,  had  run  away.  The  plaintiffs  offered  to  show  that  on  an- 
other occasion,  prior  to  the  injury  to  Windover,  another  of  its  cars  ran  away 
down  the  incline  of  Hoosick  street;  also  that  the  defendant,  after  that,  for 
two  or  three  days,  had  employed  a  man  to  put  sand  on  the  track,  but  had 
subsequently  taken  him  off;  also  to  show  that  at  the  time  the  car  ran  away 
prior  to  the  injury  to  decedent  the  power  on  the  car  was  reversed,  but  its 
speed  was  not  diminished,  because  of  the  slippery  condition  of  the  tracks. 
there  being  no  sand  thereon.    The  evidence  so  offered  was,  on  the  objection  of 
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the  defendant,  excluded  by  the  court  The  following  proceedings  were  also 
had  on  the  trial,  during  the  examination  of  the  witness  Lewis  E.  Wlndover: 
"Q.  by  the  plaintiffs:  Was  there  any  sandman  provided  for  the  cars  running 
up  and  down  that  hill?  (Objected  to  as  Incompetent  and  immaterial.)  The 
Court:  I  don*t  see  how  It  can  be  made  material.  If  a  stranger  could  know 
that  there  was  no  sandman,  the  deceased  must  have  known  It;  and  if  he 
knew  it  he  must  have  assumed  the  risk  himself,  I  think.  An  employ^,  as- 
sumes all  the  apparent  risks.  I  will  exclude  the  matter  of  the  sandman.  Mr. 
Black:  I  except.  I  offer  to  show  that  the  road  failed  to  provide  any  man  or 
help  with  which  to  put  sand  upon  this  track  of  this  railroad  upon  Hoosick 
street,  to  assist  in  the  stopping  or  management  of  the  cars,  and  that  because  of 
that  failure  the  accident  occurred  which  produced  Windover's  death.  The 
Court:  I  suppose  you  mean  no  sandman  was  employed  at  any  time  prior  to 
the  death  of  the  deceased?  Mr.  Black:  Yes;  nor  at  that  time.  (The  offer  is 
objected  to  as  before.)  The  Court:  Excluded  on  the  ground  that  it  was  a 
danger  to  be  assumed,  and  it  was  a  condition  and  fact  known  to  the  deceasedr 
Plaintiffs  excepted."  At  the  close  of  the  plaintiffs'  evidence  they  were  non- 
suited by  the  trial  court,  and  from  the  Judgment  of  nonsuit  this  appeal  is 
taken. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

Frank  S.  Black,  for  appellants. 
Thomas  S.  Fagan,  for  respondent. 

PUTNAM,  J.  The  evidence  produced  by  the  plaintiffs  to  show 
that  the  brake  on  car  No.  27  on  which  the  decedent  was  the  motor- 
man  at  the  time  of  the  accident  was  defective  was  scarcely  sufficient 
to  sustain  their  contention.  They  were  only  able  to  show  that  about 
a  month  before  the  injury  to  Windover  the  brake  worked  hard. 
Were  it  otherwise,  however,  it  appeared  that  the  deceased  had  been 
in  the  employ  of  the  defendant  as  a  motorman  for  several  years.  If 
the  brake  worked  hard,  or  was  defective,  he  must  have  known  it.  He, 
therefore,  having,  with  such  knowledge  of  the  defect,  taken  the  re- 
sponsibility of  working  on  the  car,  and  assumed  the  risk  arising 
therefrom,  no  liability  on  account  of  the  brake  was  incurred  by  the 
defendant.  Powers  v.  Railroad  Co.,  98  N.  Y.  274;  Crown  v.  Orr, 
140  N.  Y.  450,  35  N.  E.  648;  Monaghan  v.  Railroad  Co.,  45  Hun,  113; 
Odell  V.  Railroad  Co.,  120  N.  Y.  323,  24  N.  E.  478;  Freeman  v.  Mill 
Co.,  70  Hun,  530,  24  N.  Y.  Supp.  403,  affirmed  142  N.  Y.  639,  37  N. 
E.  567.  Hence  the  only  question  in  the  case  that  requires  consid- 
eration is  that  arising  from  the  exclusion  of  the  evidence  offered  by 
the  plaintiffs.  The  trial  court  refused  to  allow  the  plaintiffs  to  show 
that  the  corporation  failed  to  supply  a  sandman  for  cars  running  on 
Hoosick  street,  stating  that  he  would  exclude  the  matter  of  the 
sandman  on  the  ground  that,  if  one  was  not  provided  by  the  defend- 
ant,  Windover  must  have  known  it,  and  therefore  he  assumed  the 
risk  resulting  from  the  absence  of  such  an  employd  As  the  trial 
court  excluded  all  testimony  on  that  subject,  of  course  we  cannot 
know  what  evidence  the  plaintiffs  would  have  produced  if  permitted. 
It  was  the  duty  of  the  defendant  to  supply  the  car  on  which  the  de- 
ceased was  employed  as  a  motorman  with  sufficient  and  proper  help, 
and  with  proper  appliances  and  instrumentalities,  to  safely  operate 
it.    Flike  v.  Railroad  Co.,  53  N.  Y.  549;  Booth  v.  Railroad  Co.,  73 
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N.  Y.  38;  Whittakep  v.  President,  etc.,  126  N.  Y.  544,  27  N.  E.  1042; 
Coppins  V.  Railroad  Co.,  122  N.  Y.  557,  25  N.  E.  915.  The  decedent, 
as  the  employ^  of  the  defendant,  in  the  management  of  the  car,  had 
the  right  to  rely  upon  the  assumption  that  the  defendant  had  per- 
formed this  duty.  He  did  not,  in  the  first  instance,  assume  risks  re- 
sulting from  the  failure  of  the  corporation  to  do  so.  As  Andrews, 
J.,  remarked  in  Booth  v.  Railroad  Co.,  73  N.  Y.  40: 

**The  rule  that  the  serrant  takes  risks  of  the  service  *8uppo8e8,'  says  Lord 
Cranworth,  that  the  master  has  secured  proper  servants  and  proper  ma- 
chinery for  the  conduct  of  the  work.    Coal  Co.  v.  Keld,  3  Macq.  275.* " 

If,  however,  in  the  service  of  the  defendant,  Windover  discovered 
that  it  had  failed  to  furnish  proper  machinery  and  appliances  for  the 
car,  or  sufficient  help,  and  after  such  discovery  voluntarily  contin- 
ued in  the  employ  of  the  corporation,  under  the  authorities  above 
referred  to  he  must  be  deemed  to  have  elected  to  have  assumed  the 
risks  resulting  from  the  neglect  of  the  defendant  to  perform  its  duty. 
Thus  it  has  been  held  that  a  servant  of  a  railroad  company  cannot 
recover  for  injuries  resulting  from  the  unskillfulness  of  his  fellow 
servant  negligently  employed  by  the  corporation,  if  he  voluntarily 
remained  in  its  service  with  knowledge  of  such  fact.  Haskin  v. 
Railroad  Co.,  65  Barb.  129,  affirmed  56  N.  Y.  608;  Laning  v.  Railroad 
Co.,  49  N.  Y.  521.  So,  in  this  case,  the  decedent,  having  elected  to 
remain  in  the  service  of  the  defendant  with  knowledge  of  the  de- 
fective brake,  cannot  recover  from  the  corporation  for  an  injury  re- 
sulting therefrom.  The  risk  from  the  brake  was  apparent,  and  must 
have  iSeen  known  to  and  voluntarily  assumed  by  Wm. 

But  we  are  unable  to  concur  with  the  view  taken  by  the  trial  court 
that  the  decedent  assumed  the  risk  resulting  from  the  defendant's 
neglect  to  employ  a  man  to  place  sand  on  its  tracks,  in  the  absence 
of  any  e\idence  of  facts  indicating  such  an  assumption.  We  think 
the  judge  should  have  received  the  evidence  offered  by  the  plaintiffs, 
and  afterwards  determined  the  question  he  assumed  to  decide  in 
advance,  if  the  facts  proved  by  the  plaintiffs  should  have  shown  that 
a  sandman  was  required  for  cars  of  the  defendant  on  Hoosick  street, 
and  that  it  was  negligent  in  not  furnishing  such  an  employ^.  As 
we  have  already  said,  it  was  the  duty  of  the  corporation  to  supply 
the  car  with  suitable  machinery,  appliances,  and  help  with  which  to 
manage  it;  and  the  deceased,  as  an  employ^,  in  the  first  instance, 
could  properly  assume  that  it  had  performed  this  duty.  He  was 
not  required  to  make  a  critical  examination  of  those  appliances,  or 
to  entertain  doubts  as  to  the  car's  being  properly  equipped.  He 
knew  that  the  speed  of  the  car  could  be  regulated  in  two  ways, — by 
the  brake  and  by  reversing  the  power.  He  could  properly  assume, 
unless  he  knew  otherwise,  that  those  means  provided  by  the  de- 
fendant were  sufficient.  There  was  no  evidence  produced  that  he 
knew  that  a  sandman  was  required.  It  was  not  proved  that  the  car 
had  ever  run  away  with  him,  or  that  he  knew  that  it  or  any  other 
of  defendant's  cars  had  run  away  before  the  accident.  We  think 
the  learned  trial  court  was  mistaken  in  assuming  as  a  fact,  in  ad- 
vance of  the  evidence  offered,  or  which  might  have  been  produced, 
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that  Windover  assumed  the  risk  arising  from  the  failure  of  the  de- 
fendant to  employ  a  sandman.  Had  the  court  received  such  evi- 
dence, a  state  of  facts  might  have  appeared  showing  such  an  as- 
sumption; or,  on  the  contrary,  the  circumstances  might  have  indi- 
cated that  the  deceased,  without  any  knowledge  of  the  necessity  of 
a  sandman,  and  believing  that  the  defendant,  as  it  was  its  duty 
to,  had  furnished  the  required  instrumentalities  to  check  the  speed 
of  the  car,  had  not  assumed  a  risk  of  which  he  was  ignorant,  or  the 
evidence,  if  received,  might  have  raised  a  question  of  fact  for  the 
jury  as  to  such  assumption.  Laning  v.  Railroad  Co.,  supra.  In  14 
Am.  &  Eng.  Enc.  Law,  843,  it  is  said: 

"A  servant  does  not,  of  course,  assume  the  risk  of  any  dangers  from  unsafe 
or  defective  methods,  surroundincrs.  machinery,  or  other  instrumentalities, 
unless  he  has,  or  may  be  presumed  to  have,  knowledge  or  notice  thereof.'* 

In  a  note  on  the  next  page  of  the  same  volume  it  is  also  stated: 

"And  it  may  be  observed  in  this  connection  that  it  Is  one  thing  to  be  aware 
of  defects  In  the  instrumentalities  or  plan  furnished  by  the  master  for  the 
performance  of  his  services,  and  another  thing  to  know  or  appreciate  the 
risks  resulting  or  which  may  follow  from  such  defects.  The  mere  fact  that 
the  servant  knows  the  defects  may  not  charge  him  with  contributory  negli- 
gence or  the  assumption  of  the  risks  growing  out  of  them.  The  question  is, 
did  he  know,  or  ought  he  to  have  known,  in  the  exercise  of  ordinary  common 
sense  and  prudence,  that  the  risks,  and  not  merely  the  defects,  existed. 
Cook  V.  Ran  way  Co.,  34  Minn.  45,  24  N.  W.  311;  Russell  v.  Railway  Co.,  32 
Minn.  230,  20  N.  W.  147." 

We  think  the  above  quotations,  which  are  supported  by  many  au- 
thorities in  the  work  in  question,  state  the  correct  principle  ap- 
plicable to  such  a  case  as  this.  Windover  did  not  assume  the  risk 
in  question  unless  he  knew  that  the  power  to  reverse  and  the  brake 
were  insufQcient  to  prevent  the  car  from  running  away,  and  that  a 
sandman  was  required.  It  could  not  be  properly  assumed  as  a  fact, 
in  the  absence  of  any  evidence  in  that  regard,  that  he  did  know.  In 
the  absence  of  such  knowledge,  the  risk  arising  from  the  absence  of 
the  sandman  was  not  an  apparent  one.  In  Haskin  v.  Railroad  Co., 
supra,  it  appeared  that  the  deceased  knew  of  the  unskillfulness  of 
his  co-empl6yer,  and  after  such  knowledge  voluntarily  remained  in 
the  service  of  the  corporation.  We  think,  therefore,  the  court  below 
erred  in  disposing  of  the  case  in  advance  of  the  evidence  that  might 
be  produced,  and  in  declining  to  receive  the  testimony  offered  by  the 
plaintiffs. 

The  question  arising  in  the  case  as  to  the  contributory  negligence 
of  the  deceased  was,  we  think,  under  the  facts  shown,  clearly  for 
the  jury. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event. 

PARKER,  P.  J.,  and  HERRICK  and  MERWIN,  JJ.,  concur. 

LANDON,  J.  The  absence  of  a  sandman  was  immaterial,  because 
it  was  not  shown  that  his  presence  was  necessary.  It  was  shown 
that  the  car  was  equipped  with  a  distributing  sand  box^  from  which 
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the  motorman  could  apply  sand  to  the  tracks,  and  plaintiffs'  coun- 
sel did  not  offer  to  show  that  a  sandman  was  also  necessary.  It 
would  not  be  proper  to  allow  the  jury  to  infer  the  necessity  of  his 
presence  in  the  absence  of  evidence  tending  to  show  it.  Experience 
must  have  demonstrated  whether  both  box  and  man  are  necessary 
in  such  cases,  and  evidence  of  its  teaching  must  be  obtainable.  The 
jury  should  not  be  permitted  to  make  a  rule  of  law  to  suit  them- 
selves, or  find  a  fact  without  evidence.  Gumming  v.  Railroad  CJo., 
104  N.  Y.  669,  10  N.  E.  855.  I  doubt,  therefore,  whether  we  should 
reverse. 


STUYVESANT  v.  NEW  YORK  ELEVATED  R.  CO..  et  al. 
(Supreme    Court,    Appellate    Division.    First    Department.     April    24,    1896.) 

1.  Eminent  Domain— Damaoes—Evidbnce. 

In  an  action  to  recover  for  damages  to  property  caused  by  the  erection 
of  an  elevated  road,  in  order  to  show  that  such  property  had  not  shared 
in  the  general  increase  due  to  normal  causes,  but  that  such  increase  was 
prevented  by  the  operation  of  the  road,  comparisons  of  rental  values  of 
the  premises  in  issue  with  those  of  specific  prox^ertles  located  in  widely 
separated  territory  are  inadmissible  in  evidence. 

2.  Trial— Objections  to  Evidence. 

Objection  to  evidence  as  relating  to  matter  "not  within  the  issues"  was 
sufficiently  explicit  to  include  comparisons  of  rental  values  in  condem- 
nation proceedings  between  the  property  in  question  and  properties  in 
a  widely  separated  district 

Appeal  from  special  term,  New  York  county. 

Action  by  Rutherford  Stuyvesant  against  the  New  York  Elevated 
Railroad  Company  and  the  Manhattan  Railway  Company.  From  the 
judgment,  defendants  appeal.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

E.  C.  James,  for  appellants. 
W.  G.  Peekham,  for  respondent 

PATTERSON,  J.  Whatever,  ordinarily,  may  be  the  advantage 
and  propriety  of  bringing  into  one  action  all  the  properties  of  an 
owner  of  land  abutting*  on  a  street  on  which  there  is  an  elevated 
railroad,  and  as  to  which  properties  it  is  claimed  that  easements 
have  been  taken  for  the  uses  of  the  railroad  without  compensation, 
they  are  in  this  cause  unfortunately  unavailable  from  the  necessity 
which  exists  of  reversing  the  judgment  as  to  each  separate  piece  of 
property,  because  of  an  error  in  the  admission  of  testimony,  which 
error  radiates  the  whole  case,  and  affects  each  one  of  the  57  par- 
cels of  land  owned  by  Mr.  Stuyvesant  and  described  in  the  complaint. 
It  appeared  in  evidence,  and  was  found  as  matter  of  fact  by  the 
court,  on  the  trial,  that  all  of  the  properties  mentioned  in  the  com- 
plaint had  increased  in  value  since  the  defendants'  railway  was  built. 
To  maintain  the  action  it  therefore  became  incumbent  upon  the 
plaintiff  to  show  that  his  properties  on  Third  avenue  had  not  shared 
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in  the  general  increase  due  to  normal  eaases,  and  the  natural  growth 
of  neighboring  properties  off  the  line  of  the  elevated  railway;  and 
that,  notwithstanding  the  fact  of  there  being  some  increase  in  the 
values  of  his  lands,  further  increase  was  retarded  or  prevented  by 
the  construction  and  operation  of  an  elevated  road.  The  effort  to 
establish  that  claim  could  not  be  made  by  instituting  comparisons 
of  rental  values  of  the  premises,  the  subject  of  the  action,  with  those 
of  specific  properties  located  in  widely  separated  territory;  but  that 
was  allowed  to  be  done  in  this  case.  All  of  the  57  pieces  of  prop- 
erty involved  here  are  situated  on  Third  avenue  between  Eighth 
and  Twenty-First  streets.  The  plaintiff  was  permitted  to  compare 
the  course  of  rental  values  of  those  properties,  or  many  of  them, 
with  the  rentals  received  by  Columbia  College  from  its  leaseholds 
on  Fifth  avenue  between  Forty-Seventh  and  Fifty-First  streets 
and  on  Forty-Seventh  street, — ^property  situated  in  a  section  of  the 
city  so  remote  from  Third  avenue  at  and  below  Twenty-First  street 
that  its  very  distance  from  the  plaintiffs  premises  makes  the  com- 
parison inadmissible,  even  if  comparisons  were  at  all  allowable. 
But,  add  to  this  the  differences  in  the  character  of  the  properties,  and 
the  disparity  becomes  strikingly  obvious.  Mr.  Stuyvesant's  houses 
are  occupied  as  shops  and  cheap  tenements.  The  testimony  is  that 
the  locality  in  which  the  buildings  on  Fifth  avenue  are  situated  has. 
been  '^during  the  pai^t  ten  or  fifteen  years  one  of  the  most  fashion- 
able centers  for  residence  property  in  the  city.  Some  of  the  most 
prominent  and  wealthy  social  people  reside  in  these  houses.  It  lies 
between  what  is  known  as  the  *Murray  HilP  locality  and  the  Central 
Park."  The  evidence,  when  offered,  was  objected  to,  and  on  spe- 
cific grounds.  In  the  Innes  Case,  38  N.  Y.  Supp.  286,  decided  at 
this  present  term  of  this  court,  but  not  yet  oflScially  reported,  we 
had  occasion  to  say  that  a  merely  general  objection,  or  one  not  call- 
ing the  attention  of  the  court  to  the  precise  question  raised  in  the 
Jamieson  Case  (147  N.  Y.  322,  41  N.  E.  693),  could  not  prevail  on  ap- 
peal; but  here  the  precise  ground  was  taken  that  brings  this  evi- 
dence within  the  condemnation  of  that  case.  Counsel  for  the  de- 
fendant expressly  objected  to  the  testimony  as  to  rents  of  Fifth 
avenue  lots  under  Columbia  College  leases,  and  placed  it  on  the 
distinct  ground  that  the  question  called  for  matter  ''not  within  the 
issues."  The  objection  was  overruled,  and  the  error  in  admitting  the 
testimony  is  fatal.  That  it  was  harmful  cannot  admit  of  doubt. 
It  was  evidence  of  a  pointed  character  as  to  the  course  of  ground 
rents  and  their  increase.  It  did  not  affect  only  the  award  of  dam- 
ages for  decrease  of  rental  values,  but  it  was  a  factor  in  the  ascertain- 
ment of  fee  damage.  The  expert  witness  testified  that  there  is  a 
fixed  ratio  between  rental  and  fee  values,  and,  that  ratio  proven,  it  is 
or  may  be  resorted  to,  either  alone  or  in  connection  with  other  testi- 
mony, to  determine  the  value  of  the  fee  of  the  property.  The  admis- 
sion, therefore,  of  this  evidence  as  to  the  Columbia  College  leases  was 
a  cardinal  error,  one  that  cannot  be  overlooked  or  avoided,  and  it 
calls  for  a  reversal  of  the  whole  judgment.  We  have  examined  the 
record  and  the  stipulations  and  admissions  contained  in  it  in  vain 
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to  find  even  the  slightest  evidence  of  a  waiver  of  the  objection  or 
exception  we  have  considered. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  the  event. 

BARRETT,    RUMSEY,    and    WILLIAMS,    JJ^  concur.     VAN 
BRUNT,  P.  J.,  concurs  in  result. 


SHIPMAN  et  al.  v.  KELLEY. 

(Supreme  Court,  Trial  Term,  Erie  County.    January,  1896.) 

Payment-— Acceptance  of  Note— Extension  op  Time. 

A  note  given  for  a  pre-existing  debt  raises  a  presumption  that  It  was 
given  and  accepted  pursuant  to  an  agreement  that  the  payment  of  the  debt 
should  be  postponed  until  the  maturity  of  the  note. 

Action  by  Chauncey  N.  Shipman  &  Co.  against  Thomas  Kelley. 
Complaint  dismissed. 

A  Jury  trial  was  by  the  parties  waived,  and  the  issues  Joined  were,  upon 
an  agreed  state  of  facts,  submitted  to  the  court  for  decision.  The  liability  of 
the  defendant  is  sought  to  be  sustained  upon  the  terms  contained  In  the  fol- 
lowing written  instrument: 

**For  a  valuaUe  consideration  I  hereby  guaranty  to  C.  N.  Shipman  &  Ca 
the  payment  for  all  bills  for  coal  shipped  to  said  Harwood  &  Irish  at 
Skaneateles,  N.  Y.,  by  C.  N.  Shipman  &  Co.,  to  the  amount  of  fifteen  hundred 
dollars  per  month.  The  understanding  between  all  tlie  parties  is  that  at  no 
time  shall  there  be  standing  more  than  three  months'  shipment  of  coal. 

"[Signed]  T.  KeUey." 

Between  April  13,  and  May  15,  1804,  the  plaintiffs  sold  to  Harwood  &  Irish 
coal  of  the  agreed  value  of  $970.74,  being  for  a  monthly  balance,  and  this  was 
the  last  dealing  had  between  the  parties.  June  23,  1894,  several  notes  were 
given,  representing  this  amount,  by  Harwood  &  Irish,  and  accepted  by  the 
plaintiffs,  payable  at  different  times.  Sufficient  had  been  paid  on  said  notes, 
September  1,  1894,  to  reduce  the  aggregate  amount  thereof  to  the  sum  of 
|7ii0.43,  which  was  secured  by  a  note  due  November  8,  1894,  and  which,  when 
due,  was  reduced,  by  payment,  to  $500.  At  this  time  two  notes,  of  $250  each, 
were  given,  one  due  In  20,  and  the  other  In  30.  days.  The  first  note  was  re- 
duced by  payment,  and  two  notes  given  for  a  balance,  which  were  finally  dis- 
charged, by  payment  in  full,  .January  8,  1895.  The  second  note  became  due 
December  10,  1894,  and  on  that  day  $50  was  paid  thereon,  and  a  note  for 
$201)  given,  due  January  14,  1895.  On  the  last-named  date  said  note  was 
taken  up,  and  a  new  note  for  like  amount  given,  due  in  one  month.  After 
the  last  note  became  due,  and  on  the  25th  of  February,  1895.  the  plaintiffs 
drew  a  draft  on  Harwood  &  Irish  for  the  balance  due.  and  represented  by  the 
note  of  $200  and  interest,  at  three  days*  sight,  which  was  accepted  by  Har- 
wood &  Irish  February  27,  1895,  but  was  not  paid.  The  defendant  had  no 
knowledge  of  any  of  the  notes.  No  money  was  paid  to  defendant  for  his 
guaranty,  and  the  plaintiffs  were  not  compensated  in  money  for  granting  any 
extension  of  the  time  of  payment  of  the  original  debt  or  any  of  the  notes. 
This  action  is  brought  against  the  defendant  to  recover  the  balance  of  $200 
of  the  indebtedness  for  coal  sold  and  delivered  to  Harwood  &  Irish  upon  the 
guaranty  quoted. 


Wood  &  Gibbons,  for  plaintifl«. 
P.  E.  Stone,  lor  defendant 
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LAMBERT,  J.  The  defendant  is  a  surety,  and  the  limit  of  his  lia- 
bility must  be  ascertained  from  the  terms  of  the  written  undertak- 
ing. He  assumed  a  burden  without  sharing  in  the  benefits  of  the 
subject  of  the  contract,  and  therefore  had  the  right  to  prescribe 
the  exact  terras  upon  which  he  entered  into  the  obligation, — ^to  limit 
his  liability  either  as  to  time,  amount,  or  parties, — and,  having  done 
this,  he  has  a  right  to  insist  on  his  discharge  from  legal  liability  in 
case  the  terms  imposed  have  not  been  observed.  The  meaning  of 
the  language  used  ill  the  contract  of  guaranty  is  both  clear  and  as- 
certained, and  the  defendant  is  entitled  to  the  application  of  a 
strict  rule  of  construction.  His  liability  depends  upon  whether  or 
not  the  plaintiffs  have,  without  his  assent,  done  anything,  either  di- 
rectly or  by  necessary  implication,  which  may  be  said  to  have  varied 
the  terms  of  the  principal  contract  for  which  he  stood  sponsor.  If 
the  plaintiffs  have  so  far  departed  from  the  terms  of  the  original 
agreement  by  giving  terms  of  credit  not  contemplated  by  the  terms 
of  the  contract,  then  the  defendant,  even  though  he  may  have  sus- 
tained no  injury  thereby,  will  be  relieved  from  liability.  By  the 
terms  of  the  undertaking,  the  defendant  guarantied  the  payment  of 
all  bills  for  coal,  to  the  amount  of  |1,500  per  month.  The  shipment 
of  coal,  the  rendering  of  a  bill  therefor,  and  the  nonpayment  thereof 
by  Harwood  &  Irish,  subjected  the  defendant  to  an  action  for  the 
recovery  of  the  purchase  price  of  the  coal,  provided  the  term  of 
credit  did  not  extend  beyond  the  period  of  three  months. 

By  the  terms  of  this  condition  we  are  brought  to  the  only  ques- 
tion urged  by  the  defendant  in  exoneration  of  liability:  Did  the 
taking  of  the  debtors'  notes  for  the  bill  rendered  for  coal,  and  the 
renewals  thereof,  for  balances  remaining  unpaid,  from  time  to  time, 
without  the  consent  of  the  surety,  discharge  him  from  liability?  If 
the  giving  of  these  notes,  from  time  to  time,  suspended  the  plain- 
tiffs' right  of  action  against  Harwood  &  Irish  for  any  given  period, 
that  would  be  such  a  departure  from  the  terms  of  the  defendant's 
undertaking  as  would  discharge  him  from  liability.  Dorlon  v.  Chris- 
tie, 39  Barb.  610;  Railroad  Co.  v.  Burkhard,  36  Hun,  57;  Place  v. 
Mcllvain,  38  N.  Y.  96;  Parmelee  v.  Thompson,  45  N.  Y.  58;  Hub- 
bard V.  Gurnev,  64  N.  Y.  458;  Bank  v.  Hunsiker,  72  N.  Y.  252;  Iron 
Co.  V.  Walker,  76  N.  Y.  521;  Van  Giessen  v.  Bridgford,  83  N.  Y. 
348;  Bank  v.  Phelps,  86  N.  Y.  484. 

Many  of  the  cases  cited  hold  that  the  giving  and  acceptance  of  the 
debtor's  note,  due  in  the  future,  have  the  legal  effect  to  extend  the 
term  of  credit  of  the  original  indebtedness,  and  bar  a  right  of  action 
thereon  during  such  period;  while  the  cases  of  Parmelee  v.  Thomp- 
son, supra,  and  Graham  v.  Negus,  55  Hun,  440,  8  N.  Y.  Supp.  679, 
decide  that  the  mere  acceptance  of  a  note  of  the  debtor,  represent- 
ing a  pre-existing  debt,  in  the  absence  of  an  express  agreement  that 
the  same  be  taken  in  extinguishment  of  the  original  debt,  or  any  new 
consideration  for  the  acceptance  of  the  note,  does  not  operate  as  an 
extension  of  the  term  of  payment  so  as  to  bar  a  right  of  action  there- 
on. Undoubtedly,  the  rule  that  the  taking  of  the  note  for  a  pre- 
existing debt,  or  as  a  substitute  therefor,  operates  as  an  extension 
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of  time,  must  have  its  foundation  in  contract,  express,  or  Implied 
from  the  transaction,  and  this  seems  to  be  the  doctrine  of  all  the 
cases.  The  conflict  arises  upon  the  consideration  of  what  consti- 
tutes a  valid  contract  for  the  extension  or  substitution.  We  see  no 
substantial  reason  why  the  taking  of  a  note  or  written  obligation 
of  the  debtor  for  the  amount,  and  as  a  representative  of  the  debt, 
conditioned  for  future  payment,  should  not  give  rise  to  the  pre- 
sumption that  the  same  was  given  and  accepted  pursuant  to  an 
agreement  that  the  time  of  the  enforcement  of  the  collection  of  such 
debt  be  postponed  until  the  maturity  of  such  note  or  obligation.  A 
debt  being  due,  with  the  right  of  immediate  action  for  its  collec- 
tion, the  debtor  tendering,  and  the  creditor  accepting,  his  negotiable 
promissory  note  for  the  amount  thereof,  due  at  a  future  day,  there 
seems  to  be  no  substantial  reason,  in  law  or  justice,  why  it  should 
not  be  inferred,  as  matter  of  fact,  that  the  debtor  requested,  and 
the  creditor  granted,  forgiveness  of  immediate  payment. 

Assuming  the  inference  of  contractual  relation  from  the  trans- 
action of  the  delivery  and  acceptance  of  the  note  or  obligation  of 
the  debtor,  the  reason  then  assigned  to  defeat  the  validity  of  such 
a  contract,  by  some  of  the  cases  cited,  is  that  there  is  an  absence 
of  present  consideration  to  support  it;  that,  in  giving  such  a  note 
or  obligation,  there  is  wanting  the  resulting  benefit  or  disadvantage 
essential  in  the  law  to  support  a  promise.  In  this  conclusion  we  are 
unable  to  agree.  While  the  debtor  might  be  made  liable  for  the 
debt  under  prior  contract  relations  he  could  not  be  compelled  to 
acknowledge  his  indebtedness  by  a  higher  grade  of  evidence,  such 
as  is  furnished  by  a  written  obligation.  In  this  the  creditor  might 
be  benefited.  Again,  the  availability  of  a  negotiable  note  over  that 
of  an  ordinary  debt  for  sale  or  discount  must  be  considered  an  ad- 
vantage to  the  creditor.  It  is  not  essential  to  the  validity  of  a  prom- 
ise that  the  advantage  to  the  party  for  whose  benefit  the  promise  is 
made  should  be  equal  to  the  benefit  or  injury  to  be  sustained  by  the 
other.  It  is  sufficient  that  an  advantage  or  benefit  is  to  be  derived 
by  the  party  who  is  the  recipient  of  such  promise.  Regardless  of 
these  considerations,  if  the  case  of  Place  v.  Mcllvain,  supra,  is  to  be 
followed,  the  acceptance  and  retention  of  the  notes  given  by  Har- 
wood  &  Irish  to  the  plaintiffs  would  operate  as  an  extension  of  credit 
of  the  debt  that  would  be  effectual  to  discharge  the  surety.  Cer- 
tainly, under  the  case  last  cited,  the  drawing  of  the  draft  at  three 
days'"  sight  by  the  plaintiffs,  and  the  acceptance  thereof  by  Harwood 
&  Irish,  had  the  c^ffect  to  bar  the  light  of  action  upon  the  original 
debt  until  default  in  the  payment  of  the  draft. 

The  complaint  in  this  case  should  be  dismissed. 


Digitized  by  VjOOQIC 


600  38  NEW  rORK  SUPPLEMENT.  (8up.  Ct. 

(16  Misc.  Rep.  440.) 

WESSELS  V.  OARIL 

(Supreme  CJourt,  Special  Term,  New  York  Oounty.    March,  1896.) 

1.  Deceit— Sufficiency  of  Co.\iplaint. 

A  cause  of  action  for  deceit  is  sufficiently  alleged  by  a  complaint  whicb 
states  that  plaintiff  recovered  a  Judgment  against  defendant  which  la  still 
unpaid  and  unsatisfied;  that  defendant  willfully  and  falsely  represented 
that  he  could  not  pay  any  of  his  debts,  but  that,  if  plaintiff  would  accept 
a  small  portion  of  such  judgment  in  full  settlement,  and  give  defendant 
a  release,  then  defendant  would  procure  a  person  to  take  an  assignment 
of  the  judgment;  that,  relying  on  such  statement,  plaintiff  accepted  the 
offer,  and  gave  defendant  a  release,  and  made  an  assignment  to  one  M.; 
that  the  money  was  paid,  not  by  M.,  but  by  defendant;  that  the  assignment 
to  M.  was  intended  to  deceive  plaintiff  into  believing  that  defendant  was 
unable  to  pay  the  judgment,  and  that  the  assignment  was  for  the  benefit 
of  defendant;  that  the  representation  of  defendant  in  regard  to  his  Ina- 
bility to  pay  was  false,  and  was  made  with  the  Intention  of  deceiving  and 
defrauding  plaintiff;  that  in  fact  defendant  was  able  to  pay  the  judgment 
in  full;  and  that  by  reason  of  the  premises  plaintiff  suffered  damages,  etc. 

2.  Pleading— Sufficiency  of  Complaint  on  Demurrer. 

A  complaint  is  sufficient  on  demurrer  if  it  states  facts  entitling  plaintiff 
to  any  relief,  though  It  is  insufficient  for  a  specific  form  of  action. 

Action  by  Edward  J.  Wessels  against  Alfred  Carr  for  deceit  De- 
fendant demurs  to  the  complaint.     Overruled. 

Franklin  Bien,  for  plaintiff. 
T.  G.  Sheehan,  for  defendant 

PRYOR,  J.  Insufficiency  in  substance  is  the  ground  of  demurrer 
to  a  complaint  which  exhibits  the  following  facts:  That  plaintiff 
recovered  a  judgment  against  the  defendant  for  11,237.49,  which  is 
still  unpaid  and  unsatisfied;  that,  on  plaintiff  endeavoring  to  collect 
said  judgment,  the  defendant  willfully,  intentionally,  and  falsely 
represented  that  he  was  a  poor  man,  and  could  not  pay  a  dollar  of 
his  debts,  but  that,  if  plaintiff  would  accept  |250  in  full  settlement 
of  said  judgment,  and  give  defendant  a  release  from  all  obligation 
under  the  said  judgment,  he,  the  defendant,  would  procure  a  party 
to  take  an  assignment  of  the  said  judgment  for  the  said  sum;  that 
relying  upon  the  statement  of  the  defendant  in  regard  to  his  finan- 
cial ability  to  pay  the  said  judgment,  the  plaintiff  accepted  the  de- 
fendant's offer,  gave  the  defendant  a  release,  and  made  an  assign- 
ment of  the  said  judgment  to  one  William  H.  Mangels;  that  the  f  250 
was  paid,  not  by  Mangels,  but  by  the  defendant;  that  the  assign- 
ment to  Mangels  was  intended  to  deceive  plaintiff  into  believing 
that  the  defendant  was  a  poor  man,  and  unable  to  pay  the  judgment 
and  that,  in  effect,  the  assignment  was  for  the  benefit  of  the  defend- 
ant; that  the  representation  of  defendant  in  regard  to  his  inability 
to  pay  said  judgment  was  false,  and  made  with  the  intention  of 
deceiving  and  defrauding  the  plaintiff;  that  in  fact  the  defendant 
was  a  man  of  means  and  able  to  pay  the  said  judgment  in  full;  and 
that  by  reason  of  the  premises  the  plaintiff  has  suffered  damages  in 
the  sum  of  |1,500.  Obviously,  here  are  ull  the  constituents  of  an 
action  for  deceit,  namely,  "representation,  falsity,  scienter,  decep- 
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lion,  and  injury/'  Church,  O.  J.,  in  Arthur  v.  Griswold,  55  N.  Y.  400, 
410;  Braekett  v.  Griswold,  112  N.  Y.  454,  20  N.  E.  376;  Hickey  v. 
Morrell,  102  N.  Y.  454,  463,  7  N.  E.  321.  "In  determining  the  suffi- 
ciency of  the  pleading  demurred  to,  it  must  be  assumed  that  the  facts 
stated  therein,  as  well  as  such  as  may  by  fair  and  reasonable  intend- 
ment be  implied  from  the  allegations  made,  are  true."  Milliken  v. 
Telegraph  Co.,  110  N.  Y.  403,  18  N.  E.  251.  "To  sustain  a  demurrer 
to  a  complaint  it  is  not  sufficient  that  the  facts  are  imperfectly  or 
informally  averred,  or  that  it  lacks  deflniteness  and  precision,  or  that 
the  material  facts  are  argumentatively  aveiTcd;  it  will  be  deemed 
to  allege  what  can  by  reasonable  and  fair  intendment  be  implied 
from  the  allegations."  Marie  v.  Garrison,  83  N.  Y.  14;  Sanders  v. 
Soutter,  126  N.  Y.  193,  27  N.  E.  263.  While  the  court  may  not,  by 
implication,  import  an  absent  allegation  into  a  complaint  (Clark 
V.  Dillon,  97  N.  Y.  370),  still  "pleadings  are  to  be  liberally  construed 
with  a  view  to  substantial  justice,  or,  in  other  words,  with  a  view  to 
get  out  the  real  truth  of  the  case,  when  it  will  not  involve  surprise 
or  injustice  to  either  party"  (Peckham,  J.,  in  Bo  we  v.  Wilkins,  105 
N.  Y.  322,  328, 11  N.  E.  839).  But  why  recourse  to  rules  of  construc- 
tion, when  the  complaint  is  explicit  in  the  statement  of  every  fact 
essential  to  the  support  of  the  action?  Indeed,  the  demurrant  does 
not  challenge  the  right  of  plaintiff  on  the  facts  pleaded  to  some 
relief,  but  the  contention  is  that  his  only  remedy  is  an  action  for 
cancellation  of  the  assignment  and  release  of  the  judgment.  But, 
if  the  complaint  show  title  to  any  redress  in  any  form,  it  is  good 
against  the  demurrer.  Johnson  v.  Girdwood,  7  Misc.  Rep.  651,  28 
N.  Y.  Supp.  151,  alfli-med  by  court  of  appeals,  143  N.  Y.  660,  39  N.  E. 
21.  On  discovery  of  the  fraud,  plaintiff  had  an  alternative  of 
rem^ies;  that  is,  either  to  rescind  the  contract,  or,  affirming  it, 
sue  for  damages,  Krumm  v.  Beach,  96  N.  Y.  398,  406;  Vail  v. 
Reynolds,  118  N.  Y.  297,  302,  23  N.  E.  301;  Cooley,  Torts,  503.  He 
adopts  the  latter  expedient,  to  the  pursuit  of  which,  manifestly,  the 
assignment  and  release  of  the  judgment,  instead  of  opposing  an 
obstacle,  are  indispensable  conditions.  Such  assignment  and  re- 
lease, fraudulently  procured,  is  the  gravamen  of  the  action. 
Demurrer  overruled,  with  leave  to  answer. 


(1«  Misc.  Rep.  395.) 

COLLISTER  V.  FASSITT. 

(Supreme  Court,  Special  Term,  Ne^^  York  County.    March,  1896.) 

1.  Wnj.8— Absolute  Bequest— Direction  as  to  Use. 

Where  a  bequest  was  made  to  a  wife  in  absolute  terms,  coupled  with  a 
"direction"  out  of  the  property  given  by  the  will  to  use  so  much  thereof  for 
the  support  and  benefit  of  plaintiff  "as  my  said  wife  shall  from  time  to 
time,  in  her  discretion,  thinliL  best  so  to  use."  held,  that  the  apparent 
mandatory  import  of  the  ''direction"  is  nullified  by  an  unlimited  discre- 
tion in  executing  it,«  which  qualification  Is  fatal  to  the  creation  of  a  trust 

2.  Same. 

Held,  further,  that  an  Imperative  duty  Imposed  on  the  executor  to  pay 
.  plaintiff,  out  of  the  income  of  a  trust  fund,  a  definite  sum  at  fixed  periods 
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after  the  widow's  death,  confirms  the  Inference  against  an  enforceable 
trust  for  the  benefit  of  plaintiff  during  the  widow's  life,  emphasizing  the 
discretion  with  which  the  widow  is  invested  in  contributing  to  plaintiff's 
support. 
(Syllabus  by  the  CJourt.) 

Action  by  Greorge  T.  Gollister  against  Amelia  A.  Fassitt  to  en- 
force a  supposed  testamentary  trust  in  fayor  of  plaintiff.  Defendant 
demurs  to  the  complaint.    Sustained. 

Wilson  &  Wallis,  for  plaintiff. 

Don  Passos  Bros,  and  John  Murray  Mitchell,  for  defendant 

PRYOR,  J.  The  provisions  of  the  will  which  affect  the  solution 
of  the  question  in  controversy  are  contained  in  the  following  para- 
graphs: 

**Fourth.  I  direct  my  wife,  Amelia  A.  Scranton,  out  of  the  property  herein- 
after given  and  bequeathed  to  her  by  this  will,  to  use  so  much  thereof  for  the 
support  and  benefit  of  my  niece,  Georgie  S.  Gollister,  as  my  said  wife  shall, 
from  time  to  time,  in  her  discretion,  think  best  so  to  use. 

"Fifth.  I  give  and  bequeath  to  my  executor  and  executrix  hereinbefore 
named  the  sum  of  twenty  thousand  dollars  ($20,000)  upon  trust,  to  Invest  the 
same,  and  to  pay  the  net  income  thereof  annually  to  my  wife,  Amelia  A.  Sci*an- 
ton,  during  her  lifetime;  but  on  or  after  the  death  of  my  wife,  Amelia  A. 
Scranton,  I  direct  my  surviving  executor  to  pay  out  of  the  net  annual  income 
of  said  twenty  thousand  dollars  ($20,000)  as  so  invested,  to  my  niece,  Georgie 
S.  Gollister,  if  she  shall  then  be  unmarried,  the  annual  sum  of  one  thousand 
dollars  ($1,000)  in  equal  quarterly  installments  of  two  hundred  and  fifty  dol- 
lars ($250),  until  the  marriage  of  my  said  niece,  Georgie  S.  GoUister;  and  if 
my  niece,  Georgie  S.  Gollister,  shall  never  marry,  for  and  during  her  natural 
life;  but  if  my  said  niece,  Georgie  S.  Ck)llister,  shall  at  the  time  of  the  death 
of  my  wife,  Amelia  A.  Scranton,  be  married,  then  I  direct  that  my  said  niece, 
Georgie  S.  Gollister,  shall  take  nothing  under  this  bequest." 

'^Eighth.  I  give,  devise,  and  bequeath  all  the  rest,  residue,  and  remainder 
of  the  estate,  both  real  and  personal,  of  which  I  shall  be  seised  or  possessed, 
or  to  which  I  shall  be  entitled  at  the  time  of  my  death,  to  my  wife,  Amelia  A. 
Scranton,  absolutely." 

The  contention  for  the  plaintiff  is  that  the  language  of  the  will 
(fourth  paragraph)  is  imperative,  and  that  it  impresses  the  property 
devised  and  bequeathed  to  the  defendant  with  a  trust  in  favor  of 
the  plaintiff  which  a  court  of  equity  must  enforce.  The  tendency  of 
the  courts  in  modern  times  is  to  restrict,  rather  than  extend,  the  doc- 
trine of  precatory  trusts.  Foose  v.  Whitmore,  82  N.  Y.  405;  2  Pom. 
Eq.  Jur.  §  1015.  The  plaintiff  lays  especial  stress  upon  the  word 
"direct,"  construing  it  as  equivalent  to  a  command;  but  it  is  merely 
precatory.  2  Pom.  Eq.  Jur.  §  1014.  As  the  subject  of  inquiry  is 
the  intention  of  the  testator,  we  are  to  give  the  term  the  meaning 
which  he  contemplated,  and  to  ascertain  that  meaning  we  are  not 
to  pause  upon  this  single  word,  isolated  and  alone,  but  are  to  con- 
strue it  in  association  with  its  context.  'Trecatory  words  may  be 
used  which,  standing  alone,  would,  under  the  decisions,  create  a 
trust;  but  they  may  be  qualified  and  controlled^ by  other  expressions 
showing  that  the  gift  is  absolute,  and  that  everything  is  left  to  the 
discretion  of  the  devisee  or  legatee."  2  Pom.  Eq.  Jur.  §  1016.  Such 
is  the  case  before  us.     The  devise  to  the  wife  is  in  absolute  terms, 
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and  is  coupled  with  a  "direction"  of  which  the  apparent  mandatory 
import  is  nullified  by  an  unlimited  discretion  in  executing  the  direc- 
tion. Plainly,  the  contributions  for  the  support  and  benefit  of  the 
plaintiff  are  left  to  the  independent  volition  of  the  defendant;  and 
this  qualification  of  the  "direction"  is  fatal  to  the  creation  of  a  trust 
The  adjudication  in  Lawrence  v,  Cooke,  104  N.  Y.  632,  11  N.  E.  144, 
is  decisive  of  the  case.  There,  after  an  absolute  gift  of  the  resid- 
uary estate  to  the  defendant,  the  testator  added: 

"I  commit  my  granddaughter  [the  plaintiff]  ♦  ♦  •  to  the  charge  and 
guardianship  of  my  daughter  [the  defendant].  ♦  ♦  •  I  enjoin  upon  her  to 
make  such  provision  for  said  grandchild  out  of  my  residuary  estate,  •  •  ♦ 
in  such  manner  and  at  such  times  and  in  such  amounts  as  she  may  Judge  ex- 
pedient and  conducive  to  the  welfare  of  said  grandchild,  and  her  own  sense  of 
justice  and  Christian  duty  shall  dictate." 

The  court  held  that  by  this  disposition  no  trust  was  created,  and 
no  charge  imposed  upon  the  property  passing  to  the  defendant; 
saying,  per  Rapallo,  J.  : 

"All  these  matters  were  left  wholly  to  the  discretion  of  the  defendant,  un- 
controlled by  any  consideration,  except  what  her  own  sense  of  justice  and 
Christian  duty  shall  dictate.  It  was  the  will  of  the  testator  that  the  defendant 
should  be  the  sole  judge  of  the  manner  in  which  provision  for  the  plaintiff 
should  be  made,  at  what  time  It  should  be  made,  and  to  what  amomit.  It  was 
beyond  the  power  of  any  court  to  substitute  its  discretion  for  hers,  and  no  trust 
was  created  which  a  court  of  equity  could  execute  contrary  to  her  judgment." 

In  Phillips  V.  Phillips,  112  N.  Y.  197,  19  N.  E.  411,  the  court,  dis- 
tinguishing the  case  from  Lawrence  v.  Cooke,  said,  per  Finch,  J.,  that 
the  important  and  vital  inquiry  is  whether  the  bequest  "so  depends 
upon  the  discretion  of  the  general  devisee  as  to  be  incapable  of  ex- 
ecution without  superseding  that  discretion."  If  so,  there  "can 
neither  be  a  trust  nor  charge."  Manifestly,  in  the  present  case,  the 
court  cannot  enforce  the  asserted  trust  in  favor  of  the  plaintiff  with- 
out "superseding"  the  discretion  allowed  by  the  will  to  the  defendant. 

Plaintiff  argues  that  the  provision  for  payment  to  her  by  the  ex- 
ecutor of  |1,000  annual  income  on  the  death  of  the  testator's  widow 
tends  to  demonstrate  the  trust  for  which  she  contends.  On  the  con- 
trary, the  provision  confirms  the  inference  against  the  trust.  The 
fact  that  the  testator  imposed  an  imperative  duty  on  the  executor 
to  pay  the  plaintiff  a  definite  sum  at  fixed  periods  emphasizes  the 
discretion  with  which  he  invested  his  widow  in  contributing  to  the 
plaintiff's  support.  During  the  life  of  his  widow  he  submitt^  to  her 
pleasure  how  far  she  would  reduce  her  resources  for  the  benefit  of 
the  plaintiff;  but  his  widow,  dead,  was  no  longer  the  object  of  solic- 
itude; and  he  then  bound  his  executor  by  a  fetter  from  which  he  left 
her  free. 

Demurrer  sustained,  and  judgment  for  defendant.    No  costs. 
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TRUER  et  al.  v,  NEW  YORK  ASRBSTOS  MANUF'G  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1896.) 

Pleading— Joint  Cause  of  Action— Failure  to  Aver  Character. 

If  the  Interest  of  plaintiffs  in  a  cause  of  action  be  obviously  joined,  upon 
demurrer  It  will  not  be  deemed  several  because  not  characteriased  in  terms 
as  joint. 

(Syllabus  by  the  Court) 

Action  by  John  J.  Trueb  and  Jacob  Hafelfinger  against  the  New 
York  Asbestos  Manufacturing  Company.  Defendant  demurs  to  the 
complaint,  on  the  ground  that  it  combines  two  causes  of  action 
which  belong  severally  to  two  respective  plaintiffs.    Overruled. 

Read  J.  Dilworth,  for  plaintiffs. 
Rudolph  Loreck,  for  defendant. 

PRYOR,  J.  By  demurrer  the  complaint  is  challenged  for  combin- 
ing two  causes  of  action  which  belong  severally  to  the  respective 
plaintiffs.  As  "their  cause  of  action/'  the  plaintiffs  allege  that,  **at 
the  request  of  the  defendant,"  they  rendei'ed  services  "reaaonably 
worth  the  sum  of  $348.60,"  "which  the  defendant  agreed  to  pay." 
A  defect  in  a  pleading,  to  be  obnoxious  to  demurrer,  must  appear  on 
the  face  of  the  pleading.  Code,  §  488.  In  respect  of  matters  of  form, 
a  pleading  must  be  liberally  construed,  with  a  view  to  substantial 
justice  between  the  parties  (Clark  v.  Dillon,  97  N.  Y.  370,  373),  and 
must  be  deemed  to  allege  what  can  be  implied  from  its  statements, 
by  a  reasonable  and  fair  intendment  (Marie  v.  Garrison,  83  N.  Y. 
14;  Lorillard  v.  Clyde,  86  N.  Y.  384;  Milliken  v.  Telegraph  Co.,  110 
N.  Y.  403,  18  N.  E.  251;  Sanders  v.  Soutter,  126  N.  Y.  193,  27  N.  E. 
263). 

Is  it  apparent,  on  the  face  of  the  complaint,  that  it  unites  causes 
of  action  attaching  severally  to  each  of  the  plaintiffs?  In  terms, 
the  averment  is  of  a  single  request  to  the  plaintiffs,  of  one  cause  of 
action  against  both,  of  a  claim  by  plaintiffs  of  an  integral  sum  of 
?o48.60,  and  of  a  promise  by  the  defendant  to  pay  them  that  sum. 
A  joint  interest  in  the  plaintiffs  and  a  common  right  to  relief  is  man- 
ifest beyond  any  decent  pretense  of  misapprehension.  Code,  §  446. 
But,  if  the  meaning  of  the  complaint  be  susceptible  of  misconstruc- 
tion, that  sense  must  be  accepted  which  sustains  the  pleading.  Cases 
supra.  Possibly  the  complaint  was  open  to  a  motion  to  make  it 
more  definite  and  certain  (Code,  §  546);  but  it  must  stand  against  a 
demurrer,  else  the  treacherous  technicalities  of  common-law  plead- 
ing are  as  prevalent  as  before  the  reformed  procedure. 

Demurrer  overruled,  with  leave  to  answer  on  payment  of  costs. 


Digitized  by  VjOOQIC 


6up.Ct.)  WUEKSCH   V.  UORKlSiQ   JOURNAL   ASS'N.  605 

WUKNSCH  V.  MORNING  JOURNAL  ASSN. 

(Supreme  Court,  Appellate  DivlBion,  First  Department.    April  24,  1806.) 

1.  Lebbi.,— Pleading— Scandalous  Matter. 

Where  an  alleged  libelous  publication  charged  plaintiff,  an  elderly  man 
of  means,  with  certain  disreputable  proceedings,  allegations  as  to  matters 
which  defendant  desired  to  prove,  showing  the  truth  of  some  of  the  state- 
ments published,  and  provable  for  that  purpose,  should  not  be  stricken 
out,  even  though  they  are,  in  their  nature,  scandalous. 

8.  Same — Mitigation  of  Damages. 

In  an  action  for  libel,  statements  In  the  answer  as  to  specific  disreputable 
acts  of  plaintiff,  for  the  purpose  of  reducing  the  actual  or  compensatory 
damages,  are  demurrable. 

8.  Pleading— Motion  to  Strike. 

Where  a  plea  was  subject  to  demurrer,  and  was  also  scandalous,  the  rem- 
edy is  by  motion  to  strike  out 

Appeal  from  special  term,  New  York  county. 

Action  by  August  Wuensch  against  the  Morning  Journal  Asso.cia- 
tion.  From  an  order  denying  a  motion  to  strike  out  paragraphs  of 
the  defendant's  second  amended  answer,  as  irrelevant,  redundant, 
and  scandalous,  plaintiff  appeals.     Modified. 

The  action  was  brought  to  recover  damages  for  an  alleged  llbeL  The  ar- 
ticle aUeged  to  have  been  libelous  was  published  in  the  Morgen  Journal,  a 
German  newspaper  conducted  by  the  defendant  in  New  York  City.  The  ar- 
ticle was  of  considerable  length,  and  was  set  out  in  the  complaint  in  full,  in 
German,  to  which  was  added  a  translation  into  the  Bnglish  language.  The 
ideas  expressed  in  the  article  were,  substantially:  That  plaintiff  was  in  trou- 
ble; received  ingratitude  from  his  adopted  daughter,  whose  husband  wanted  to 
relieve  plaintiff  of  $25,000.  That  plaintiff  was  a  wealthy  pasteboard-box 
manufacturer,  and  a  model  of  an  old  man  in  love.  That  he  was  held  in  high 
esteem  in  the  saloons  of  the  East  side,  because  he  was  a  good  spender,  and 
his  business  aforesaid  allowed  him  such  luxuries.  That  he  did  not  speak 
favorably  of  the  Morgen  Journal,  because  it  had  published,  at  various  times, 
adventures  in  which  plaintiff  figured  in  the  courts  as  a  suffering  or  wronged 
hero.  That  it  would  not  be  a  libel  to  write  that  the  plaintiff  still  had  a  young 
heart.  That  his  pocketbook  permitted  him  to  be  the  benefactor  of  ladies,  and 
he  did  not  hide  his  light  under  a  bushel.  That  he  was  very  often  seen  in  the 
German  theater  with  young  ladies  of  whom  he  could  be  the  father;  and  the 
most  remarkable  thing  about  these  frequently  different  darjings  was  that,  as  a 
rule,  they  were  acquainted  with  many  other  gentlemen,  but  this  was  the 
business  of  the  plaintiff,  and  did  not  concern  any  one  else.  That  generally  he 
did  not  receive  much  gratitude  for  the  great  or  little  fatherly  Interest  be 
showed  towards  the  feminine  world.  Often  his  efforts  of  protection  entangled 
him  in  lawsuits,  and  this  he  even  had  to  experience  at  the  hands  of  his  own 
niece  and  adopted  daughter.  That  he  took  her  (Dora  Ritter)  into  his  house 
when  she  was  a  child  four  years  of  age,  aud  allowed  her  to  enjoy  all  the 
luxuries  which  a  rich  pasteboard-box  manufacturer  could  afford;  and  when 
she  grew  up  she  married  in  1886,  against  the  plaintiff*s  wiU,  a  poor  but  hand- 
some Portuguese,  John  Dulany,  but  the  marriage  was  not  a  happy  one,  and 
Dora  returned  to  plaintiff  several  times,  but  was  always  persuaded  by  her 
husband  to  return  to  him  again.  That  her  husband  was  not  friendly  to  plain- 
tiff, and  went  so  far  as,  in  his  hatred,  to  threaten  plaintiff  with  a  suit  for 
larceny  because  bis  wife's  watch  had  disappeared  in  the  plaintiff's  house,  on 
which  occasion  he  also  charged  plaintiff  with  being  more  than  an  uncle  to 
his  niece.  That  at  the  beginning  of  the  summer  a  separation  again  took  place 
between  the  young  couple,  aud  the  wife  began  a  suit  for  a  divorce.  When  the 
same  came  to  trial,  January  10th,  the  husband  succeeded  in  inducing  bis  wife 
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to  withdraw  the  suit.  During  the  pendency  of  these  proceedings  the  plaintiff 
opened  a  letter  addressed  to  the  wife,  and  afterwards  was  brought  before  the 
United  States  grand  Jury  for  this  offense,  but  was  honorably  discharged  by 
that  body.  That  the  latest  in  this  lovely,  ideal  family  life  was  that  the  plain- 
tiff would  be  sued  for  $25,000  damages  by  the  husband  for  alienating  the  af- 
fections of  his  wife.  That  plaintifT  was  very  much  Irritated  over  the  whole 
matter,  was  a  good-natured  soul,  and  detested  ingratitude  more  than  having 
the  matters  spoken  of  in  the  newspapers,  but  he  must  console  himself  with 
the  idea  that  all  good  people  must  suffer,  and  that  plaintiff,  who  had  become 
rich,  could  not  expect  to  be  an  exception.  The  motion  was  to  strike  out  para- 
graphs 17  to  26,  both  inclusive,  in  defendant's  answer,  which  were  substan- 
tially as  follows:  (17)  That,  for  many  years  prior  to  the  publication,  plaintiff 
frequently  drove  in  the  parks  of  New  York  City,  and  appeared  In  other  public 
places,  and  In  saloons  and  theaters,  with  women  other  than  his  wife.  (18) 
That  during  the  same  time  he  was  a  habitual  frequenter  of  wine  and  beer 
saloons,  and  had  spent  money  freely  In  such  saloons,  and  had  a  reputation 
among  saloon  keepers  of  being  a  free  spender  of  money  therein.  (10)  That 
during  the  same  time  he  had  spent  large  sums  of  money  in  supporting,  enter- 
taining, and  associating  with  young  women.  Between  1875  and  1885  he  as- 
sociated with  Louise  Kramer,  since  deceased,  and  s];>ent  large  sums  of  money 
upon  her,  supplied  her  with  money,  purchased  clothes  for  her,  furnished  a 
room  for  her  in  a  house  near  his  own,  and  frequently  took  her  to  the  German 
and  other  theaters,  and  otherwise  entertained  her.  After  her  death  he  visited 
and  associated  with  an  actress.  Bertha  Meyer,  spent  a  lai'ge  sum  of  money 
upon  her,  purchased  wearing  apparel  and  jewelry  for  her,  and  otherwise  en- 
tertained her  and  supplied  her  with  money.  In  1886,  and  for  two  years  there- 
after, he  constantly  visited  and  associated  with  a  young  woman.  Flora  Beck, 
and  spent  large  sums  of  money  upon  her,  purchased  clothes  and  jewelry  for 
her,  supplied  her  with  money,  and  entertained  her  in  numerous  ways.  There- 
after, and  prior  to  the  publication,  he  visited  and  associated  with  a  young 
woman,  Pauline  Wendiing,  and  spent  large  sums  of  money  upon  her,  and 
supplied  her  with  money,  clothes,  and  jewelry,  and  escorted  her  to  the  theater, 
and  otherwise  entertained  her.  In  or  about  the  year  1880  he  visited  and  as- 
sociated Intimately  with  a  young  married  woman,  Minnie  Clarke,  known  as 
Weavil;  spent  large  sums  of  money  upon  her;  supplied  her  ^ith  money  for 
personal  exi)enses;  paid  the  rent  and  furnished  for  her  a  house,  2154  Lexing- 
ton avenue,  and  paid  for  maintaining  the  house;  and  supplied  her  with  cloth- 
ing, jewelrj',  horses,  carriages,  a  dogcart;  escorted  her  to  theaters,  balls,  res- 
taurants, and  entertained  her  in  various  ways.  (20)  The  foregoing  were  some 
instances  in  which  he  associated  with,  and  made  companions  of,  young 
women;  and,  if  permitted  by  court,  defendant  would  prove  others  on  the  trial. 
So  far,  the  allegations  were  a  part  of  the  second  separate  defense,  and  in  Justi- 
fication. (21)  The  foregoing,  with  other  allegations  of  the  second  defense, 
were  here  I'epeated*  in  the  third  separate  defense,  and  alleged  in  mitigation  of 
damages,  and  then  there  were  added:  (22)  For  many  years  prior  to  the  pub- 
lication the  relations  between  the  plaintiff  and  women  named  in  foregoing 
paragraphs  were  notorious,  and  a  matter  of  common  gossip  among  the  ac- 
quaintances and  neighbors  of  the  plaintiff;  and  he  had  the  reputation,  among 
his  neighbors  and  acquaintances,  of  associating  intimately  with,  and  spending 
large  sums  of  money  upon,  women  other  than  his  wife.  (23)  All  facts  pleaded 
herein  as  mitigation  were  known  by  defendant  before  publication,  and  had  been 
communicated  to  defendant  by  trustworthy  persons,  and  were  believed  by  de- 
fendant to  be  true.  (24)  In  a  fourth  separate  defense,  alleged  in  reduction  of 
damages,  were  repeated  all  the  allegations  of  the  foregoing  third  separate  de- 
fense, except  paragraph  23.  Then  followed:  "(25)  Since  publication,  plaintiff 
has  visited  and  associated  with  a  young  woman,  Ethel  Moore,  and  has  often 
appeared  with  her  In  public,  driven  with  her  In  the  parks  of  New  York  City,  es- 
corted her  to  the  theater  and  entertainments,  visited  saloons  and  restaurants 
with  her,  and  on  December  14,  181M),  was  with  her  in  a  house  of  111  fame  In 
West  Forty-Ninth  street.  (20)  And  thereby  plaintiff's  relations  with  Ethel 
Moore  have,  since  publication,  been  matters  of  common  notoriety  and  gossip 
among  plaintiff's  acquaintances  and  neighbors." 
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Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Julius  Lehman,  for  appellant. 

B.  F.  Einstein  and  C.  J.  Shearn,  for  respondent. 

WILLIAMS,  J.  Paragraphs  17  to  20,  both  inclusive,  are  a  part 
of  the  second  defense  in  the  answer,  and  are  alleged  in  justification 
of  portions  of  the  alleged  libelous  publication.  They  are  proper  al- 
legations for  this  purpose,  as  will  appear  from  a  mere  reading  of 
the  publication  and  the  allegations.  They  allege  matters  which  de- 
fendant desires  to  prove,  to  show  the  truth  of  some  of  the  matters 
published,  and,  being  proper  for  such  purpose,  should  not  be  stricken 
out,  even  if  they  are,  in  their  nature,  scandalous. 

Paragraphs  21  to  23,  both  inclusive,  repeat  these  same  allegations, 
and  add  other  allegations  by  way  of  mitigation  of  damages.  They 
are  clearly  proper  for  this  purpose,  and,  under  section  536  of  the 
Code,  could  not  be  proved  unless  alleged  in  the  answer.  They  should 
not  be  stricken  out,  even  if,  in  their  nature,  scandalous.  It  is  not 
the  fault  of  the  defendant  that  he  is  obliged  to  insert  allegations  in 
his  answer  of  matters  he  needs  to  prove  on  trial,  in  the  proper  de- 
fense of  the  action. 

Paragraphs  24-26,  both  inclusive,  constitute  the  fourth  separate 
defense,  and  are  alleged  in  reduction  of  damages.  The  facts  alleged 
are  not  competent,  and  could  not  be  proved  upon  the  trial  for  the 
purpose  for  which  they  are  alleged.  The  allegations  in  paragraph 
24  are  of  specific  acts,  affecting  the  character  of  plaintiff,  occurring 
before  the  alleged  libelous  publication,  and  those  in  paragraphs  25 
and  26  are  of  specific  acts  occurring  after  such  publication.  They 
are  none  of  them  competent  to  be  proved  in  mitigation  of  punitive 
or  exemplary  damages,  or  in  justification  of  the  publication.  They 
are  not  alleged  as  such,  but  merely  in  reduction  of  actual  or  com- 
pensatory damages.  The  rule  in  this  class  of.  actions  is  that,  if  the 
publication  is  not  justified,  the  plaintiff  is  entitled  to  recover  his 
actual  or  compensatory  damages,  in  any  event.  There  can  be  no 
mitigation  of  this  kind  of  damages.  Mitigation  extends  or  relates 
only  to  punitive  or  exemplary  damages.  A  party,  if  entitled  to  such 
actual  or  compensatory  damages,  must  be  awarded  such  damages 
as  the  jury  may  find  naturally  and  necessarily  flow  from  the  pub- 
lication, for  injury  to  the  plaintiff's  reputation  and  character.  In  the 
absence  of  proof  as  to  what  the  plaintiff's  character  was  before  the 
publication,  the  Jury  must  assume  that  the  plaintiff  was  possessed 
of  a  fair  character.  The  defendant  would  have  the  right  to  attack 
his  character,  and  show  it  was  not  such  as  the  law  would  otherwise 
presume  it  to  be,  but  he  could  only  do  so  in  two  ways:  First.  By 
cross-examination  of  the  plaintiff  himself,  if  he  should  be  used  as 
a  witness;  and  such  cross-examination  might  extend  to  any  specific 
acts  occurring  before  or  after  the  publication,  down  to  the  trial,,  as 
bearing  upon  his  credibility  as  a  witness,  as  well  as  upon  his  char- 
acter, for  injury  to  which  damages  are  sought  to  be  recovered. 
Second.  By  calling  witnesses  as  to  the  general  reputation  of  ^he 
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plaintiff  at  and  prior  to  the  time  of  the  alleged  publications.  Wit- 
nesses could  not  be  called,  however,  to  prove  specific  acts  on  the 
part  of  the  plaintiff,  occurring  before  or  after  the  publication,  either 
by  way  of  attacking  his  credibility  as  a  witness,  or  his  character,  for 
damages  to  which  a  recovery  is  sought.  It  follows,  therefore,  that 
the  facts  alleged  in  this  fourth  separate  defense  are  improper,  and 
should  have  been  strick^i  from  the  answer.  Very  likely,  this  sep- 
arate defense  was  subject  to  demurrer;  and,  if  there  was  no  ques- 
tion made  as  to  the  matter  being  scandalous,  the  motion  to  strike 
out  might  properly  have  been  denied  on  the  ground  that  demurrer 
was  the  only  proper  remedy  to  relieve  the  answer  from  the  allega- 
tions. But,  being  of  the  character  known  as  "libelous,*'  we  think  the 
court  should  have  applied  this  remedy  by  motion  to  strike  out,  in 
order  to  remove  the  matter  from  the  record. 

The  order  appealed  fropi  should  be  modified  so  as  to  provide  for 
the  striking  out  of  the  paragraphs  24-26,  both  inclusive,  and  as 
modified  affirmed,  without  costs.    All  concur. 


SACKETT   V.    THOMAS. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.   April,  189G.) 

1.  AppbaIi—Revirw— Conflicting  Testimony. 

FIndingB  of  fact  by  a  referee,  Bustained  by  the  evidence,  will  not  be  dis- 
turbed because  as  to  some  of  them  the  testimony  of  the  parties  was  con- 
fiicting. 

2.  Appeal— Modification  of  Judgment. 

Under  Code  Civ.  Proc.  §  1317,  authorizing  the  modification  of  a  judgment 
appealed  from,  a  judgment  on  the  report  of  a  referee,  which  erroneously 
awards  more  than  nominal  damages,  may  be  modified  by  reducing  the 
damages. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Jehial  Sackett  against  Elijah  Thomas  to  recover  pos- 
session of  a  strip  of  land.  The  parties  owned  adjacent  farms,  and 
the  real  controversy  is  over  the  line  between  their  lands  in  the  town 
of  Hanover,  in  the  county  of  Chautauqua.  From  a  judgment  in 
favor  of  plaintiff  for  the  recovery  of  the  premises  described  in  the 
referee's  report,  and  for  five  dollars  damages,  defendant  appeals. 
Modified. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

George  E.  Towne,  for  appellant. 
W.  S.  Thrasher,  for  respondent 

HARDIN,  P.  J.  Appellant  has  excepted  to  the  referee's  finding 
of  fact.  Upon  a  careful  perusal  of  the  evidence  we  are  of  the  opin- 
ion that  it  sustains  the  conclusions  of  fact  reached  by  the  referee. 
Roosa  V.  Smith,  17  Hun,  138;  Reynolds  v.  Bank,  71  Hun,  390,  24 
N.  Y.  Supp.  1134;  Penfield  v.  Sage,  71  Hun,  575,  24  N.  Y.  Supp. 
994;  Burton  Co.  v.  Cowan,  80  Hun,  392,  30  N.  Y.  Supp.  317;  Thomp- 
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son  V.  Vrooman  (Sup.)  21  N.  Y.  Supp.  179;  Teeter  v.  Teeter  (Sup.) 
20  N.  Y.  Supp.  259.  As  to  some  of  the  essential  questions  involved 
in  the  controversy  there  was  a  conflict  in  the  evidence,  and  it  was 
for  the  referee  to  determine  that  conflict,  and  to  apply  the  evidence 
in  connection  with  the  solution  made  by  him  of  the  conflicting  evi- 
dence. We  think  his  conclusions  of  fact  should  be  sustained.  It 
is  contended,  however,  in  behalf  of  the  appellant,  that  the  findings 
of  fact  are  not  supported  by  the  evidence,  and  therefore  may  be  re- 
viewed, and  the  conclusions  based  thereon  set  aside,  under  the  pro- 
visions of  Code,  §  993.  As  to  some  of  the  essential  facts  which  the 
referee  was  called  upon  to  find,  the  testimony  of  the  parties  was  in 
conflict  The  defendant,  in  his  testimony,  stated  that  the  lane  aver- 
aged from  two  to  three  rods  wide,  while  the  plaintiff  testified  that 
the  lane  was  two  rods  wide.  As  we  have  already  remarked,  we  see 
no  occasion  to  disturb  the  conclusions  reached  by  the  referee  upon 
the  evidence.  His  opinion  clearly  and  satisfactorily  discusses  the 
questions  of  fact.  The  defendant  has  excepted  to  a  fijiding  of  the 
referee  to  the  effect  that  the  plaintiff  has  suffered  damages  in  the 
8um  of  five  dollars  by  reason  of  the  unlawful  withholding  of  the 
lands  mentioned  by  the  defendant,  and  there  is  also  an  exception 
made  by  the  defendant  to  the  conclusion  of  law  stated  in  the  report 
wherein  the  referee  finds  and  states  that  the  plaintiff  is  entitled  to 
recover  the  sum  of  five  dollars  damages  for  the  unlawful  withholding 
and  detention  of  the  lands.  We  look  through  the  case  in  vain  for 
any  evidence  to  support  the  finding  of  fact  on  the  question  of  dam- 
ages. We  see  no  evidence  tending  in  any  way  to  establish  that  the 
defendant  had  suffered  damages  to  the  extent  of  five  dollars  by  rea- 
son of  the  withholding  of  the  lands  from  the  plaintiff,  awarded  by 
the  report  of  the  vetevee.  In  the  absence  of  any  evidence  as  to  the 
extent  of  the  damages  sustained  by  the  plaintiff,  we  think  the  ref- 
eree should  have  awarded  only  nominal  damages,  to  wit,  six  cents. 
In  that  respect  we  think  the  report  of  the  referee,  and  the  judgment 
entered  thereon,  should  be  modified;  and  that  the  recovery  of  the 
damages  should  be  reduced  to  the  sum  of  six  cents.  There  is  un- 
doubted power  in  the  court  to  modify  the  judgment  in  that  respect. 
Code  Civ.  Proc.  §  1317;  Fischer  v.  Blank,  138  N.  Y.  671,  34  N.  E. 
397.  Beyond  the  modification  suggested,  we  are  of  the  opinion  that 
the  report  of  the  referee  should  remain,  and  the  judgment,  as  mod- 
ified, should  be  affirmed. 

Judgment  modified  so  as  to  reduce  the  damages  to  six  cents,  and, 
as  so  modified,  affirmed,  without  costs.    All  concur. 


(IG  Misc.  Rep.  398.) 

PEOPLE  ex  rel.  CLAUSEN  v.  MURRAY  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    March,  1886.) 

1.  Intoxicating  Liqxtors— Buildings  Licensed— Distance  from  School. 

Under  the  statute  prohibiting  the  granting  of  a  license  to  seU  atrong  or 
spirituous  liquors  in  any  building  on  the  same  street  and  within  200  feet  of 
a  building  occupied  exclusively  as  a  schoolhouse,  the  distance  to  be  meas- 
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ured  from  the  center  of  the  nearest  entrance  of  the  school  building  to  th€ 
center  of  the  nearest  entrance  of  the  place  for  which  the  license  is  solicited, 
a  license  is  rightfully  refused  for  a  building  on  the  same  street  with  a 
schoolhouse,  the  entrance  to  the  former,  though  on  another  street,  being 
still  within  the  prohibited  proximity. 

2.  Same— Exclusive  Use  of  Building  for  School. 

A  building  used  exclusively  for  school  purposes,  except  that  certain  per- 
sons, not  teachers  in  the  school,  but  teachers  by  profession,  and  members 
of  the  brotherhood  by  which  the  building  is  owned  and  the  school  con- 
ducted, live  therein,  and  pay  for  their  board,  is  "occupied  exclusively  as 
a  schoolhouse,"  within  the  meaning  of  such  statute. 

(Syllabus  by  the  Court.) 

Certiorari  to  review  the  action  of  the  excise  board  in  refusing  a 
liquor  license  to  relator.     Dismissed. 
Samuel  Untermeyer,  for  relator. 
Julius  M.  Mayer,  for  respondents. 

PRYOR,  J.  Upon  the  return  to  a  writ  of  certiorari  to  review  the 
action  of  the  excise  board  in  refusing  a  liquor  license  to  the  relator, 
the  facts  are  not  in  dispute,  and  the  controversy  involves  only  the 
construction  of  this  provision  of  the  statute,  namely:  "No  person 
•  *  *  shall  be  licensed  to  sell  strong  or  spirituous  liquors,  etc., 
in  any  building  ♦  ♦  •  which  shall  be  on  the  same  street  or 
avenue  and  within  two  hundred  feet  of  a  building  occupied  exclu- 
sively as  *  ♦  ♦  a  schoolhouse''  (J^ws  1893,  c.  480,  §  43);  the 
distance  to  be  ascertained  by  measurement  from  the  center  of  the 
nearest  entrance  of  such  building  to  the  center  of  the  nearest  en- 
trance of  the  place  for  which  the  license  is  solicited.  In  view  of  its 
obvious  policy  in  protecting  the  school  against  the  evil  influences  of 
the  saloon,  the  statute  should  be  so  expounded  as  to  accomplish  its 
benign  intent,  and  to  that  end  be  accorded  a  literal  or  a  liberal  in- 
terpretation as  may  most  effectually  avert  the  apprehended  mischief. 
People  V.  Murray,  148  N.  Y.  171, 173,  42  N.  E.  584;  People  v.  Excise 
Board,  7  Misc.  Rep.  415,  417,  27  N.  Y.  Supp.  983.  The  prohibition 
is  explicit  and  imperative  that  no  license  is  allowable  for  a  saloon 
on  the  same  street  and  within  200  feet  of  a  schoolhouse.  In  this 
instance  the  schoolhouse  and  the  saloon  are  on  Fifty-Eighth  street, 
and  are  separated  by  less  than  the  requisite  distance.  The  case, 
then,  is  within  the  terms  of  the  enactment.  But  the  relator  insists 
that,  as  the  entrance  to  the  saloon  is  on  Sixth  avenue,  the  actual 
predicament  is  not  within  the  policy  of  the  law.  Were  the  court 
authorized,  upon  pretense  of  construction,  to  nullify  a  plain  and 
peremptory  provision  of  the  statute  by  imputing  to  the  legislature  a 
meaning  contradictory  of  its  language,  still,  I  do  not  perceive  that 
the  situation  is  exempt  from  the  evil  against  which  the  enactment  is 
a  studious  safeguard.  The  schoolhouse  and  the  saloon  are  on  the 
same  street,  and  the  entrance  to  the  latter,though  on  another  street, 
is  still  within  the  prohibited  proximity.  That  entrance  may  be  out 
of  view,  but  access  to  the  saloon  is  not  the  less  easy  and  inviting, 
and  I  cannot  say  that  the  scenes  of  vice  and  disorder  of  which  it 
may  be  the  provocation  will  not  be  of  disturbance  and  detriment  to 
the  inmates  of  the  schoolhouse. 

Digitized  by  VjOOQIC 


Sup.  Ct.)  IN    RE   FLEMING.  611 

But  the  presence  of  a  saloon  in  proximity  to  a  building  is  pro- 
hibited only  when  the  building  is  "occupied  exclusively  as  a  school- 
house,"  and  the  relator  contends  that  the  house  in  question  is  not  so 
occupied.  What  is  the  exclusive  occupancy  intended  by  the  statute? 
Obviously,  an  occupancy  for  a  different  and  independent  purpose;  for 
a  purpose  having  no  relation  to  the  use  of  the  building  as  a  school - 
house.  If  the  additional  use  of  the  building  be  incidental  only,  and 
no  way  inconsistent  with  its  primary  and  paramount  use  as  a  school- 
house;  if  the  additional  use  be  under  the  control  of  the  school 
authorities,  and  instrumental  to  the  end  of  imparting  instruction; 
if  it  be  so  trivial  and  insignificant  as  not  to  detract  from  the  per- 
vading character  of  the  building  as  a  resort  for  learning, — then 
surely  such  use  does  not  abolish  the  exclusive  oecupancy  intended 
by  the  statute.  The  fact  of  which  the  relator  affirms  that  it  forfeits 
this  exclusive  occupancy  is  that  seven  persons,  not  teachers  in  the 
school,  live  in  the  building,  and  pay  for  their  board.  But  these 
persons  are  teachers  by  profession,  and  members  of  the  brother- 
hood by  which  the  building  is  owned  and  the  school  conducted. 
They  prosecute  their  studies  in  the  building.  They  pay  for  their 
subsistence  only,  and  the  money  goes  to  the  support  of  the  school. 
The  fund  so  paid  is  the  wages  of  teaching,  and  is  expended  in  the 
interest  of  teaching.  And,  finally,  the  residence  and  maintenance 
of  these  teachers  in  the  building  is  an  essential  principle  in  the 
system  of  economy  by  which  the  school  is  supported  and  administer- 
ed. To  what  other  use  than  to  promote  the  interests  of  education 
can  it  be  said  with  reason  that  the  building  is  appropriated?  "A 
school  building  may  have  in  it  rooms  for  the  use  of  the  students 
and  teachers,  and  it  would  still  be  occupied  exclusively  as  a  school- 
house  within  the  meaning  of  the  statute.  Such  use  of  parts  of  the 
building  is  incidental  to  the  process  of  education,  and  is  just  as 
clearly  within  the  policy  of  the  law  as  if  the  entire  structure  was 
used  exclusively  for  school  room."  People  v.  Murray,  148  N.  Y. 
175, 176,  42  N.  E.  584.  Indisputably,  under  the  administrative  sys- 
tem of  the  Christian  Brotherhood,  the  boarding  in  its  buildings  of 
members  who  teach  in  other  schools  is  an  incident  of  its  process  of 
education.  I  conclude,  therefore,  that  the  occupancy  by  the  seven 
persons  of  the  building  in  question  leaves  it  still  essentially  nothing 
but  a  schoolhouse. 

Writ  discharged,  and  proceeding  dismissed. 


(16  Misc.  Rep.  442.) 

In  re  FLEMING.i 

(Supreme  Court,  Special  Term,  New  York  C3ounty.    March,  1896.) 

Descent  and  Distribution— Murder  of  Ancestor. 

Where  the  remainder-man  under  a  will  has  been  indicted  for  the  mur- 
der of  the  lite  tenant,  his  petition  to  compel  payment  of  the  estate  to  him 

Application  by  Mary  Alice  Almont  Fleming  to  compel  payment  to 
her  of  money  in  the  custody  of  the  court.    Denied. 

1  Reversed.    See  39  N.  Y.  Supp.  150.  ^  , 
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Gratz  Nathan  and  John  C.  Shaw,  for  petitioner. 
George  H.  Yeaman,  for  defendant. 

PRYOR,  J.  In  deference  to  the  earnest  and  persnasire  appeal 
of  counsel  for  the  petitioner,  the  disposition  of  this  matter  has  been 
delayed  until  opportunity  was  afforded  for  a  thorough  examination 
of  the  argument  submitted  in  support  of  the  application.  Such 
examination  has  been  made,  and,  upon  due  research  and  reflection, 
I  reach  the  conclusion  to  adopt  the  order  intimated  by  the  learned 
referee  in  his  opinion.  It  is  impossible  to  distinguish  the  case,  in 
principle,  from  the  reason  of  the  decision  in  Riggs  v.  Palmer,  115 
N.  Y.  506,  22  N.  E.  188,  namely,  that  "no  one  shall  be  permitted  to 
profit  by  his  own  fraud,  or  to  take  advantage  of  his  own  wrong, 
or  to  found  any  claim  upon  his  own  iniquity,  or  to  acquire  prop- 
erty by  his  own  crime."  The  petitioner  is  indicted  for  the  mur- 
der of  her  mother,  upon  the  termination  of  whose  life  the  peti- 
tioner was  to  have  the  property  in  question.  By  the  murder  of 
her  mother,  if  so  it  be,  the  petitioner  at  once  secured  property, 
which  she  would  have  lost,  had  the  life  tenant  survived  her,  and 
accelerated  the  possession  and  enjoyment  of  that  property.  It 
is  insisted  that  the  case  is  discriminated  from  Riggs  v.  Palmer  by 
the  circumstance  that  Palmer  had  been  convicted  of  the  murder, 
whereas  the  petitioner  is  only  indicted.  But  the  difference  is  of  no 
significance.  In  a  ci\il  action,  involving  an  issue  of  fact  between 
private  parties,  the  determination  of  that  fact  in  a  criminal  prosecu- 
tion by  the  people  is  not  even  evidence,  much  less  a  conclusive  ad- 
judication, of  the  fact.  Hence  the  conviction  of  the  petitioner  on 
trial  of  the  indictment  for  the  murder  of  her  mother  would  not  be 
legal  proof  of  the  fact  of  the  murder  in  this  proceeding,  and  between 
these  litigants.  1  Whart.  Ev.  §  776;  Wells,  Res  Adj.  §  420.  In 
Riggs  V.  Palmer,  although  the  defendant  had  been  convicted  of  the 
murder,  the  issue  of  fact  whether  he  committed  the  murder  was 
tried  over  again  before  the  referee,  and  was  determined  upon  the 
proofs  then  produced.  The  essential  and  the  decisive  fact  in  the 
ease,  shown  by  the  indictment,  is  that  the  petitioner  is  charged  with 
the  criminal  destruction  of  the  life,  the  expiration  of  wWch  was 
the  indispensable  condition  of  her  right  to  the  possession  and  en- 
joyment of  the  fund  in  controversy.  Livingston  v.  Tucker,  107  N. 
Y.  549,  550,  14  N.  E.  443.  If  she  murdered  her  mother,  she  is  not 
entitled  to  the  possession  and  enjoyment  of  that  fund.  If  she  be 
innocent  of  the  murder,  she  is  entitled  to  such  possession  and  en- 
joyment. Her  right,  therefore,  cannot  be  adjudged  until  the  deter- 
mination of  this  issue  of  fact.  The  referee  finds  that  the  legal 
title  to  the  fund  is  in  the  petitioner,  but  this  alone  gives  her  no 
indefeasible  right  to  the  possession  and  enjoyment  of  it.  In  Ellerson 
V.  Westcott,  148  N.  Y.  149,  153,  42  N.  E.  540,  the  allegation  sought 
to  be  introduced  into  the  pleading  was  that  **the  defendant  had 
caused  the  death  of  the  testator,  to  enable  her  to  come  into  pos- 
session of  the  estate  devised  to  her."  Assuming  the  fact,  the  court, 
per  Andrews,  C.  J.,  speaking  of  its  effect,  said  "that  a  court  of 
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equity  will  intervene,  and  deprive  her  of  the  benefit  of  the  devise. 
It  will  defeat  the  fraud  by  staying  her  hand,  and  enjoining  her  from 
claiming  under  the  will.  But  the  devise  took  effect  on  the  death 
of  the  testator,  and  transferred  the  legal  title  and  right  given  her 
by  the  will.  The  relief  which  may  be  obtained  against  her  is 
equitable  and  injunctive.  The  court,  in  a  proper  action,  will,  by 
forbidding  the  enforcement  of  the  legal  right,  prevent  her  from  en- 
joying the  fruits  of  her  iniquity."  By  her  application  for  the  fund, 
the  petitioner  solicits  the  equitable  intervention  of  the  court,  and 
compels  consideration  of  the  fact  that  would  defeat  her  claim  to 
equitable  relief.  The  application  being  to  the  court  in  equity,  it 
were  an  available  and  insuperable  ground  of  refusal  that  to  grant 
it  would  be  to  concede  to  the  petitioner  "the  fruits  of  her  iniquity." 
Until,  then,  the  fact  be  ascertained  whether  the  petitioner  mur- 
dered her  mother,  her  right  to  the  possession  and  enjoyment  of  the 
fund  cannot  be  determined.  But  a  trial  of  this  issue  in  a  civil  pro- 
ceeding pending  the  indictment  might  be  of  private  and  public  mis- 
chief. Less  evidence  of  the  fact  of  the  murder  would  suflftce  in  the 
civil  than  in  the  criminal  action.  If  the  fact  be  found  against  the 
petitioner  in  this  proceeding  upon  a  mere  preponderance  of  evi- 
dence, it  might  be  of  prejudice  to  her  on  the  trial  of  the  indict- 
ment, to  a  conviction  upon  which  proof  beyond  a  reasonable  doubt 
is  requisite.  If  it  be  answered  that  this  is  a  hazard  which  the  peti- 
tioner is  willing  to  incur,  then  it  is  remarked  that  her  acquittal  in 
this  proceeding  might  be — nay,  probably  would  be — of  prejudice 
to  public  justice  on  the  trial  of  the  indictment.  In  either  view, 
therefore,  the  issue  raised  upon  the  present  application  should  be 
first  agitated  and  determined  on  the  trial  of  the  indictment.  In- 
deed, it  is  a  prevalent  rule  of  public  policy  that,  when  an  accusa- 
tion of  crime  is  involved  in  concurrent  criminal  and  civil  actions, 
the  trial  of  the  civil  will  be  suspended  until  the  determination  of 
the  criminal  prosecution.  Wells,  Res  Adj.  §  420.  To  the  sugges- 
tion that  some  of  the  parties  interested  in  the  fund,  in  case  of  the 
incapacity  of  the  petitioner,  do  not  appear  iu  opposition  to  its  re- 
ceipt by  her,  the  response  of  the  referee  is  satisfactory. 

Application  denied,  with  leave,  however,  to  renew  when  the  in- 
dictment is  disposed  of.    No  costs. 


(2  App.  Div.  240.) 

SCOTT  V.  SCOTT. 

(Supreme  Court,  AppeUate  Division,  First  Department.    March  6,  1806.) 

Notes— Rights  of  Assignee— Bona  Fide  Purchaser. 

In  an  action,  for  plaintiff's  sole  benefit,  brought  on  notes  assigned  to  lilm, 
as  security  for  himself  and  others,  plaintiff,  having  had  notice  that  the 
maker  had  received  no  consideration  therefor,  cannot  recover  as  a  bona 
fide  purchaser,  though  the  others  for  whose  benefit  they  were  assigned  had 
no  notice  thereof. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  G.  R.  Scott  against  John  Scott.    From  a  judgment  on 
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a  verdict  directed  for  defendant,  and  an  order  denying  a  new  trial 
on  the  minutes  and  for  surprise,  plaintiff  appeals.    Aflftnned. 

The  action  was  brought  upon  four  promisaory  notes,  made  by  the  defend- 
ant, payable  to  the  order  of  the  Port  Aranus  Company,  and  by  that  company 
transferred  to  the  plaintiff,— one  note  bearing  date  November  17,  1890.  and 
the  other  three,  December  13,  1890.  The  notes  were  all  payable  five  years 
from  date,  with  Interest  annually.  Each  note  contained  a  statement  that  it 
was  given  for  the  purchase  price  of  lands  therein  described,  conveyed  by  the 
payee  to  the  maker  at  the  time  the  note  was  given,  and  declaring  that  a 
vendor's  lien  was  thereby  expressly  given  to  secure  the  payment  of  the  note 
The  defense  was  that  the  notes  were  without  consideration,  the  lands  therein 
declared  never  having  been  conveyed  to  the  maker  of  the  notes.  Upon  the 
trial  the  notes  were  proved  and  put  in  evidence,  and  the  plaintiff  rested. 
The  defendant  thei}  gave  evidence  establishing  the  following  facts:  That 
the  notes  were  delivered  to  Ropes,  the  president  of  the  payee,  who  agreed 
to  send  the  deeds  of  the  lands  described  in  the  notes  to  the  defendant  in 
New  York  City;  that  these  deeds  were  never  made  or  delivered  to  the  de- 
fendant, and  the  lands  described  in  the  notes  were  never  conveyed  to  him; 
that  some  of  these  lands  were  then,  and  ever  since  have  been,  owned  by  this 
plaintiff,  and  the  other  lands  then  were,  and  ever  since  have  remained,  the 
property  of  the  payee,  or  other  parties;  that  the  defendant  was  not  acquainted 
with  the  plaintiff,  and  never  knew  that  he  had  possession  of  the  notes  until 
this  action  was  commenced;  that,  about  the  time  these  notes  were  given, 
the  plaintiff  was  quite  frequently  at  the  office  of  the  payee,  being  engaged 
in  aiding  the  payee  in  raising  money  to  complete  the  erection  of  an  hotel; 
that,  soon  after  the  notes  were  given,  and  while  they  were  still  in  the  safe 
in  the  payee's  office,  the  plaintiff  was  present  when  the  notes  were  the  sub- 
ject of  discussion;  that  his  attenticm  was  then  called  to  the  fact  that  these 
notes  were  given  for  the  purchase  price  of  lands  some  of  which  belonged  to 
him,  and  he  replied.  "That  is  all  right;  we  can  fix  that,"  or  "That  is  easily 
fixed."  The  notes  appear  to  have  been  transferred  to  the  plaintiff  by  the 
payee  about  the  1st  of  January,  1891,  and  were  kept  by  him  until  the  fore  part 
of  1802,  when  they  were  sent  to  the  attorneys  in  New  York  City,  and  this 
action  was  brought  thereon.  The  plaintiff,  in  rebuttal,  offered  to  prove  that 
the  notes  were  transferred  to  him,  as  collateral  security  to  himself  and  others, 
for  whom  he  acted  as  trustee,  for  moneys  to  be  raised  by  them  and  advanced 
to  the  payee,  to  be  used  by  him  in  the  completion  of  an  hotel;  that  the  money 
was  so  raised,  and  advanced  to  the  payee,  and  by  him  used  in  completing 
the  hotel;  and  that  the  persons  for  whom  the  plaintiff  acted  as  trustee  had 
no  knowledge  or  notice  of  the  want  of  consideration  for  the  giving  of  the  note, 
and  relied  upon  the  same  as  collateral  security  in  acting  with  the  plaintiff 
in  the  raising  and  advancing  of  the  money  to  the  payee.  This  evidence  was 
objected  to  by  the  defendant,  and  excluded  by  the  court,  under  plaintiff's 
exception.  The  complaint  was  thereupon  dismissed,  upon  the  ground  that 
there  was  no  consideration  for  the  giving  of  the  notes,  and  that  plaintiff  took 
the  transfer  with  knowledge  or  notice  of  such  want  of  consideration.  The 
plaintiff  excepted  to  the  direction  of  the  verdict,  but  made  no  request  to  sub- 
mit any  question  of  fact  to  the  jury.  A  motion  for  a  new  trial  on  the  minutes 
was  made  and  denied,  and  thereafter  a  motion  was  made,  upon  affidavits, 
for  a  new  trial  on  the  ground  of  surprise.  This  latter  motion  was  also  de- 
nied.   A  judgment  was  entered  on  the  verdict,  arid  this  appeal  was  taken. 

Argued  before  YA^  BRUNT,  P.  J.,  and  WILLIAMS,  O'BRIEN, 
and  INGRAHAM.  JJ. 

Lucien  Birdseye,  for  appellant. 
Chas.  E.  Lydecker,  for  respondent. 

WILLIAMS,  J.  There  seems  to  be  no  dispute  but  that  there 
was  an  entire  want  of  consideration  for  the  giving  of  the  notes. 
They  were  given,  as  therein  expressed,  for  the  purchase  price  of 
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lands  therein  described,  and  the  lands  were  "never  conveyed  to  the 
maker  of  the  notes,  but  are  still  owned  by  the  plaintiff,  or  the  payee 
of  the  note,  or  by  other  parties.  The  evidence  also  shows  conclu- 
sively that  the  plaintiff  had  notice,  before  he  took  the  transfer  of 
the  note,  of  this  want  of  consideration.  The  consideration  was 
plainly  stated  in  the  notes  themselves,-  and  the  plaintiff's  atten- 
tion was  called  to  the  fact  that  some  of  the  lands,  at  least,  were 
owned  by  himself,  and  could  not,  therefore,  be  conveyed  to  the 
maker  of  the  notes.  He  knew  that  they  had  not  been  so  conveyed, 
because  they  could  not  be,  without  his  own  personal  act  in  con- 
veying his  title  thereto.  He  was  thus  put  upon  inquiry  as  to  the 
consideration  of  the  notes  having  been  paid,  and  could  not,  in  tak- 
ing the  transfer,  claim  to  be  himself  a  bona  fide'  transferee  of  the 
notes. 

It  is  said,  however,  that  the  other  parties  interested  with  the 
plaintiff  in  the  transaction  were  not  shown  to  have  been  purchasers 
with  notice  of  such  want  of  consideration.  Our  attention  is  called 
to  the  cases  of  Constant  v.  University,  111  N.  Y.  604,  19  N.  E.  631, 
and  Slattery  v.  Schwannecke,  118  N.  Y.  543,  23  N.  E.  922,  where  it 
was  decided  that  a  principal  would  not  be  charged  with  the  knowl- 
edge of  his  agent,  acquired,  not  while  he  was  engaged  in  the  busi- 
ness of  his  principal,  but  while  he  was  transacting  business  for  other 
parties.  Here,  however,  the  knowledge  of  the  plaintiff  was  ac- 
quired while  transacting  the  business  of  his  principals,  if  he  might 
be  regarded  as  their  agent  at  all.  This  action  is  not  brought  by 
such  alleged  principals,  but  by  the  plaintiff,  the  alleged  agent  him- 
self, in  his  own  interest,  as  alleged  in  the  complaint;  and  the  only 
question  is  whether  he  is  entitled  to  recover  in  his  own  right.  When 
the  other  parties  alleged  to  have  been  his  principals  shall  come  into 
court,  and  allege  their  interest  in  the  notes,  and  attempt  to  recover 
thereon,  it  will  then  be  time  to  consider  their  rights,  and  whether 
they  shall  be  permitted  to  enforce  the  notes.  The  fact  being  un- 
disputed that  the  notes  were  given  without  consideration,  it  must 
appear  that  the  plaintiff  took  the  notes  before  maturity,  in  good 
faith,  and  without  notice  of  the  want  of  consideration,  and  made 
advances  thereon,  relying  upon  them;  otherwise,  he  would  not  be 
entitled  to  enforce  payment  of  the  notes  by  the  maker  thereof.  It 
does  not  seem  to  us,  therefore,  that  the  evidence  offered  by  the 
plaintiff,  and  excluded  by  the  court,  was  material,  or  would  have 
changed  the  result  if  it  had  been  "received.  Jhe  court  properly  dis- 
missed the  complaint  upon  the  grounds  stated. 

We  think  the  trial  court  properly  denied  the  plaintiff's  motion  for 
a  new  trial  on  the  ground  of  surprise,  for  the  reasons  stated  in  its 
opinion.  There  could  not  well  have  been  any  surprise.  The  plain- 
tiff knew  what  the  issues  were,  and,  if  he  desired  to  give  any  evi- 
dence with  reference  thereto,  he  should  have  been  prepared  to  give 
it  on  the  trial. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 
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DE  PINO  V.   STERN. 

(Supreme  Court,  Appellate  Diylslon,  First  Department.    May  1,  1896.) 

Con vEfisioN— Unauthorized  Agent— Ra tipication. 

Where  defendant,  assuming,  without  authority,  to  act  for  plaintiff, 
forges  a  release  of  a  judgment,  and  receives  the  money  in  payment  thereof, 
on  refusal  to  pay  the  money  to  plaintiff  on  demand,  he  Is  liable  for  e<m- 
veraion. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Vincenzo  De  Fino  against  Edwin  F.  Stern.  From  a 
judgment  in  favor  of  defendant,  entered  on  an  order,  at  the  close 
of  the  trial,  dismissing  plaintiff's  complaint,  plaintiff  appeals.  Re- 
versed. 

The  action  was  brought  to  recover  damages  for  the  conversion  of  moneys 
alleged  to  have  been  the  property  of  the  plaintiff.  On  the  1st  day  of  Decem- 
ber, 1890,  one  Frank  Falell  filed  a  mechanic's  lien  against  the  property  of 
one  Patrick  Dempsey  for  $570.  On  the  1st  day  of  December,  1891,  the  lien 
was  continued,  by  order  of  the  court  of  common  pleas,  under  section  6,  c. 
342,  Laws  1885;  and  on  the  same  day  Faiell,  by  writing  under  seal,  assigned 
and  transferred  the  lien  to  plaintiff,  covenanting  that  there  was  $500  then 
due  on  the  same,  and  that  he  (Faiell)  would  not  collect  or  receive  the  same, 
or  any  part  thereof,  or  release  or  discharge  the  lien;  and  at  the  same  time  the 
plaintiff  gave  Faiell  a  writing,  agreeing,  if  the  plaintiff  collected  any  money 
upon  the  lien,  he  would  pay  over  to  Faiell  the  one-sixth  part  thereof,  after 
deducting  the  expense  of  collecting  the  money.  The  assignment  of  the  lien 
to  the  plaintiff  was  filed  December  2,  1891,  and  the  lien  seems  to  have  been 
redocketed  December  1,  1892.  In  April,  1892,  the  owner  of  the  property, 
Patrick  Dempsey,  made  a  sale  of  the  same,  and  the  title  was  closed  April 
20,  1892.  The  German  Title  Insurance  Company  examined  and  guarantied 
the  title.  This  mechanic's  lien  was  discovered  to  be  on  record  against  the 
property,  and,  in  order  to  protect  the  insurance  company  against  liability 
for  this  lien,  $618.45  was  deposited  with  the  insurance  company  April  30, 
1892.  February  2,  1893,  the  insurance  company  delivered  to  the  defendant  a 
check  for  $(>38.45,  in  payment  of  the  amount  then  due  upon  the  lien,  adding 
to  his  name,  as  payee  in  the  check,  the  word  "Agent,"  and  at  the  same  time 
the  defendant  delivered  to  the  insurance  company  a  pax)er  purporting  to  be 
a  satisfaction  of  the  lien,  executed  and  acknowledged  by  the  plaintiff,  and 
it  was  filed  February  4,  1893,  and  the  lien  was  canceled  of  record.  The  de- 
fendant Indorsed  the  check  received  by  him,  signing  his  name,  adding  the 
word  "Agent,"  and  the  words,  "For  deposit  in  Nassau  Bank  to  the  credit  of 
Edwin  F.  Stem";  and  the  amount  of  the  check  went  to  the  defendant's  ac- 
count, and  he  had  the  benefit  of  It.  The  satisfaction  of  the  lien  was  never 
executed  by  the  plaintiff.  It  was  a  forgery.  He  was  not  in  New  York  City 
at  the  time  the  satisfaction  purported  to  have  been  executed,  and  knew  noth- 
ing about  it,  and  knew  nothing  about  the  payment  of  the  money  to  the 
defendant  until  long  afterwards.  December  19,  1893,  demand,  in  behalf  of 
plaintiff,  was  made,  that  defendant  pay  over  to  plaintiff  the  $t>3S.45  received 
by  him  from  the  insurance  company.  In  payment  of  the  amount  of  the  lien, 
which  was  refused,  and  this  action  T\as  commenced  December  30.  1803. 
Upon  cross-examination  of  Mr.  Thornall,  a  witness  for  the  plaintiff,  a  convex 
sat  ion  between  him  and  the  defendant  was  drawn  out,  wherein  it  appeared 
that  defendant  said  that  the  Insurance  company  had  sent  to  him  to  secure  a 
satisfaction  of  the  lien;  that  he  thereupon  pi-epared  the  paper  and  sent  It 
to  Mr.  Faiell  in  Philadelphia,  Pa.,  to  be  signed;  that  Faiell  signed  it  and  re- 
turned it  to  defendant,  but  the  county  clerk  would  not  satisfy  the  lien,  be- 
cause it  had  been  assigned  to  the  plaintiff;  that  defendant  then  sent  for 
Faiell  to  come  to  his  oflice;  that  Faiell  came,  and  the  defendant  told  him 
that  the  lien  had  been  assigned  to  plaintiff,  and  that  they  would  have  to  get 
plaintiff's  signature  in  order  to  clear  the  record  and  get  the  money;    that 
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Faiell  said  the  plalntlif  was  sick  at  his  home  in  Mulberry  street,  and  could 
not  come  down,  and  defendant  thereupon  prepared  a  new  paper  and  gave 
to  Faiell,  who  went  out,  and,  a  little  while  after,  came  back  with  the  paper 
executed;  that  defendant  gave  him  a  check  for  $400,  and  indorsed  it  "Cor- 
rect," or  ''Pay  to  bearer";  that  Faiell  showed  defendant  a  general  release, 
purporting  to  be  signed  by  plaintiff,  and  a  receipt.  AU  this  was  what  de- 
fendant told  this  witness.  Defendant  did  not  swear  to  any  of  these  things  on 
the  trial.  At  the  close  of  plaintiff's  evidence,  defendant  moved  for  a  dismissal 
of  the  complaint,  on  the  ground  that,  when  the  money  was  demanded,  no 
tender  was  made  of  defendant's  charges.  The  court  granted  the  motion,  say- 
ing that  the  money  never  belonged  to  the  plaintiff,  and  that  it  was  not  paid 
to  or  for  him;  that  the  insurance  company  deposited  it  with  the  defendant 
for  the  purpose  of  clearing  the  title  from  the  lien;  that  plaintiff  had  not  lost 
his  lien,  but  could  enforce  it  notwithstanding  the  forged  satisfaction  piece; 
that  the  only  way  plaintiff  could  maintain  the  action  would  be  by  ratifying 
the  act  of  defendant  in  receiving  the  money  for  him,  instead  of  which  he  had 
repudiated  it,  and  had  demanded  the  money,  and  brought  his  action  for  con- 
version, not  for  money  had  and  received.  Plaintiff  requested  to  go  to  the 
Jury,  which  was  refused.    Exception  was  taken  to  these  rulings. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  WILLIAMS, 
O'BRIEN,  and  INGRAHAM,  JJ, 

Franklin  Pierce,  for  appellant 
George  W.  Galinger,  for  respondent. 

WILLIAMS,  J.  There  seems  to  be  no  doubt,  upon  the  evidence, 
that  the  check  was  delivered  by  the  insurance  company  to  de- 
fendant for  the  plaintiff.  It  can  hardly  be  said  it  was  deposited 
with  the  defendant  for  the  purpose  of  clearing  the  title  from  the 
lien.  The  insurance  company  dealt  with  him  as  one  authorized  to 
act  for  the  plaintiff,  and  he  assumed  to  have  such  authority,  and  to 
so  act.  No  other  conclusion  could  fairly  be  drawn  from  the  evi- 
dence, but  if  different  inferences  or  conclusions  could  be  drawn 
from  the  evidence,  the  jury  might,  at  least,  have  drawn  the  con- 
clusion we  have  suggested,  and  it  was  for  the  jury,  and  not  the 
court,  to  draw  the  conclusion.  There  is  no  evidence  to  show  how 
the  defendant  happened  to  have  a  forged  satisfaction  of  the  lien 
to  deliver  to  the  insurance  company,  and  so  obtain  the  money  in 
payment  of  the  lien.  The  statement  by  defendant  to  plaintiff's 
witness,  drawn  out  on  the  cross-examination,  is  no  evidence  of  the 
facts  therein  stated.  The  statements  were  mere  hearsay.  The 
money,  when  paid  to  defendant,  was  the  money  of  plaintiff,  obtained 
from  the  insurance  company  upon  a  forged  satisfaction  piece. 

The  defendant  assumed  to  be,  but  was  not  in  fact,  the  agent  or 
attorney  for  plaintiff.  It  is  true  the  plaintiff  was  not  obliged  to 
follow  the  money  into  defendant's  hands,  and  seek  to  recover  it 
from  him.  The  insurance  company  did  not  relieve  itself  by  paying 
the  money  to  defendant,  and  the  plaintiff's  lien  was  not  satisfied 
by  the  filing  of  the  forged  satisfaction  piece.  The  plaintiff  might 
have  proceeded  to  enforce  its  lien,  and  the  insurance  company,  as 
a  result,  would  have  been  compelled  to  again  pay  the  money  to 
plaintiff,  and  itself  look  to  defendant  for  a  return  of  the  money 
which  it  had  paid  to  him.  But  the  plaintiff  had  a  right  to  claim 
the  money  in  defendant's  hands  as  his,  and  recover  it  from  him. 
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The  defendant  assumed  to  act  as  the  agent,  and  to  receive  the 
money  for  the  plaintiflP  as  his  agent,  though  in  fact  not  authorized 
to  do  so.  The  plaintiff  might  have  repudiated  the  agency,  but  he 
chose  to  ratify  it,  and  to  daim  the  money  as  his.  He  demanded 
that  it  be  paid  over  to  him.  The  defendant  refused  to  pay  it  over^ 
and  by  such  refusal  he  was  guilty  of  a  conversion  thereof.  This 
was  the  theory  upon  which  the  complaint  was  drawn,  and  this  was 
the  state  of  facts  proved  at  the  trial. 

It  is  said  that  there  could  be  no  recovery  because  the  defendant 
had  a  lien  upon  the  moneys,  for  services  as  attorney,  which  had  not 
been  paid.  We  do  not  find  any  such  defense  alleged  or  suggested 
in  the  answer,  nor  was  there  any  proof  at  the  trial  of  any  such  lien, 
and,  when  the  money  was  demanded  of  him,  he  made  no  suggestion 
that  he  had  any  such  lien.  He  merely  said  he  refused  to  pay  the 
money  on  the  advice  of  counsel. 

Upon  the  facts  as  proved  at  the  trial,  the  plaintiff  was  clearly  en- 
titled to  recover  as  for  money  converted  by  the  defendant.  The 
court  erred  in  taking  the  case  from  the  jury,  and  directing  a  dis- 
missal of  the  complaint. 

The  Judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  event.    All  concur. 


HADCOCK    V.    OSMER. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    April,  1806.) 

1.  Deceit— When  Cause  op  Action  Survives. 

A  cause  of  action  for  deceit,  in  Inducing  one  to  loan  money  to  another 
by  falsely  representing  that  the  borrower  was  good  for  the  amount  of  the 
loan,  survives  to  the  personal  representative  of  the  lender. 

2,  Same— Evidence. 

In  an  action  for  deceit,  in  inducing  plalntifT's  testator  to  loan  money 
to  another  by  falsely  representing  that  he  was  good  for  the  amount  of 
the  loan,  a  judgment  against  the  borrower,  on  his  note  given  for  the  loan, 
and  an  execution  and  return  nulla  bona,  were  admissible  to  show  his 
insolvency. 

8.  Same. 

Such  evidence  was  also  admissible  to  show  the  efforts  made  by  the 
lender  to  collect  the  debt. 

4.  Same— Instructions. 

In  an  action  for  deceit,  in  inducing  plaintifTs  testator  to  loan  money 
to  a  third  person  by  signing  and  seoding  to  him  a  paper  containing  the 
words.  "Mr.  Hadcock:  The  Browns  are  good  for  what  money  you  let  them 
have,"  it  appeared  that  thpre  were  three  brothers  bearing  the  name  Had- 
cock, and  residing  together,  and  that  defendant  did  not  clearly  specify  to 
the  borrower  to  which  of  the  brothers  he  should  apply.  Held,  that  it  was 
proper  to  charge  that,  if  it  was  intended  that  the  paper  should  be  presented 
to  any  one  of  the  three  who  would  make  the  loan,  the  representation  was 
made  to  whoever  actually  loaned  the  money. 

Appeal  from  circuit  court,  Jefferson  county. 
Action  by  Charles  K  Hadcock,  as  executor,  against  Luman  Os- 
mer,  for  deceit.     From  a  judgment  entered  on  a  verdict  for  plain- 
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tiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  made  'on 
the  minutes,  defendant  appeals.    Affirmed. 

On  the  ISth  of  September,  1888,  Delos  and  Joseph  Brown  desired  to  borrow 
some  money  of  the  Hadcoeks  (Benjamin  and  Emmanuel,  or  either  of  them), 
and  after  a  negotiation  for  the  money  they  communicated  their  negotiation 
to  the  defendant;  and  the  complaint  alleges  that  the  defendant,  to  Induce 
Hadcock  to  make  the  loan  sought  for  by  the  Browns,  "falsely  and  fraudulently 
made  and  delivered  to  said  Hadcock,  in  writing,  an  instrument  of  which  the 
following  18  a  copy:  'Mr.  Hadcock:  The  Browns  are  good  for  what  money  you 
let  them  have.  L.  Osmer.'  "  That  Instrument  was  taken  to  Mr,  Hadcock, 
and  it  is  alleged  that  he,  '*relying  on  said  representations,  loaned  to  the  said 
Delos  Brown  and  Joseph  Brown,  the  persons  named  in  said  instrument 
signed  by  the  said  defendant,  the  sum  of  $400,  and  took  their  promissory 
note  therefor,  bearing  date  on  the  day  last  aforesaid,  payable  in  one  year  from 
date,  with  interest."  It  was  alleged  in  the  complaint,  and  proven  on  the  trial, 
that  Hadcock  recovered  a  Judgment  on  the  note,  and  issued  an  execution 
thereon  against  the  Browns,  which  was  returned  by  the  sherifT  of  Jefferson 
county  wholly  unsatisfied.  It  is  also  aUeged  that  the  Browns  were  insolvent 
"at  the  time  the  said  Hadcock  made  the  said  loan  as  aforesaid,  and  at  the 
time  the  said  representations  were  made  by  the  said  defendant."  The  answer 
consists  of  denials,  and  an  admission  of  the  death  of  Emmanuel  Hadcock, 
and  an  admission  of  the  execution  of  the  instrument  set  out  in  the  complaint. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADiiMS,  and 
QEEEN,  JJ. 

W.  M.  Sogers,  for  appellant 
Henry  Purcell,  for  respondent 

HARDIN,  P.  J.  After  the  defendant  executed  the  instrument 
wherein  he  stated  that  "the  Browns  are  good  for  what  money  yon 
let  them  have,"  it  was  taken  by  the  Browns  to  Emmanuel  Hadcock, 
one  of  three  brothers,  and  the  loan  obtained  from  him  mentioned 
in  the  complaint  The  endence  given  at  the  trial  sustains  the 
essential  allegations  of  fact  found  by  the  jury.  The  jury  were  in- 
structed that,  if  the  instrument  contained  a  mere  expression  of 
opinion,  the  plaintiff  could  not  recover,  and  they  were  instructed 
in  respect  to  the  law  relating  to  fraudulent  misrepresentations,  and 
we  see  no  occasion  to  disturb  their  verdict  on  the  ground  that  the, 
same  is  not  sustained  by  the  evidence.  The  charge,  when  con- 
sidered in  all  its  features,  together  with  the  requests  of  the  de- 
fendant assented  to,  stated  the  law  substantially  as  it  is  laid  down 
in  Kountze  v.  Kennedy,  147  N.  Y.  124,  41  N.  E.  414,  and  Marsh  v. 
Falker,  40  N.  Y.  567. 

2.  There  is  no  force  in  the  objection  that  the  cause  of  action 
did  not  survive  to  the  estate  of  the  testator.  At  the  close  of  the 
opinion  in  Brackett  v.  Griswold,  103  N.  Y.  428,  9  N,  E.  438,  Finch, 
J.,  said:  "So  far  as  the  cause  of  action  was  for  a  conspiracy  to 
cheat  or  defraud  the  intestate,  it  was  for  an  injury  to  a  property 
right,  and  did  not  die  with  its  owner."  A  similar  doctrine  was  laid 
down  by  the  general  term,  in  the  Fifth  department,  in  Moore  v. 
McKinstry,  37  Hun,  194. 

3.  It  was  not  error  to  receive  the  judgment  recovered  against  the 
Browns,  and  the  execution  issued  thereon,  and  the  return  of  the 
sheriflP  nulla  bona.     They  were  competent  evidence  to  show  the 
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efferts  made  by  the  creditor  to  collect  the  debt  of  the  Browns,  and 
itlso.to  establish  their  insolvency.  Hatch  v.  Spooner,  1  App,  Div. 
408,  37  N.  Y.  Supp.  295. 

4.  We  think  there  is  no  force  in  the  contention  of  the  defendant 
that  the  instrument  executed  by  him,  and  addressed  to  Mr.  Hadcock, 
was  presented  to  and  acted  upon  by  Emmanuel  Hadcock,  instead  of 
Benjamin.  When  the  conversation  was  held  with  the  defendant, 
there  was  a  reference  made  to  the  Hadcocks,  without  a  clear  speci- 
fication as  to  which  one  would  be  able  to  loan  the  money.  The 
defendant  had  suggested  that  perhaps  the  money  might  be  borrowed 
of  Benjamin  Hadcoek.  It  is  inferable  from  the  evidence  that  the 
Hadcocks,  belonging  to  the  same  family,  resided  together,  and  the 
conversation  was  to  the  effect  that  one  of  the  Hadcocks  would  be 
able  to  loan  the  money;  and  the  judge,  in  the  course  of  his  charge, 
said: 

"If  it  was  understood  by  the  defendant  that  there  was  a  proposition  to 
borrow  of  one  or  more  Hadcocks,  and  he  set  out  a  general  paper,  addressed 
to  Mr.  Hadcoek,  why,  then,  you  can  say  whether  it  was  not  fairly  intended 
to  be  delivered  to  such  person  of  the  family  as  would  loan  the  money;  and. 
If  that  is  true,  it  is  not  essential  that  it  should  appear  to  you  that  it  had  been 
determined  at  the  time  the  paper  was  drawn  that  the  loan  should  be  from 
one  or  the  other.  If  you  find  that,  fairly,  the  meaning,  intention,  and  design 
of  the  parties  was  that  whoever  loaned  the  money  should  have  this  paper 
presented  to  him,  then  it  may  be  fairly  said  that  the  representation  was  made 
to  whoever  did  loan  the  money,  of  those  persons." 

The  chai'ge,  in  that  regard,  was  as  favorable  as  the  defendant  was 
entitled  to. 

Upon  a  careful  inspection  of  the  other  exceptions  found  in  the 
a.ppeal  book,  the  conclusion  is  reached  that  they  present  no  error 
calling  for  an  interference  with  the  verdict  of  the  jury. 

Near  the  close  of  the  requests  to  charge,  the  judge  yielded  to  one 
which  instructed  the  jury  that  there  can  be  no  recovery — 

^'Unless  it  be  proven  or  be  found  that  there  was  an  actual  purpose  or  intent 
on  the  part  of  the  defendant,  on  the  15th  day  of  September,  1888,  to  defraud 
Emmanuel  Hadcoek  of  his  property." 

•     To  that  request  the  judge  replied,  "Yes;  I  charge  that;"  and  then 
he  added: 

"Of  course,  that  is  in  connection  with  what  I  have  already  charged.,— that 
it  was  not  necessary  it  should  have  been  determined,  when  he  made  the  paper, 
before  they  got  the  money,  as  to  which  of  the  Hadcocks  it  was  to  go,  but 
there  must  have  been  an  intention  to  cheat  and  defraud  the  person  to  whom 
this  paper  should  be  delivered,— the  one  or  the  other." 

We  think  the  exceptions  to  the  charge  as  given,  and  to  the  re- 
fusal of  certain  requests,  do  not  present  any  error.  The  judge 
seemed  to  have  delivered  in  the  body  of  his  charge,  and  in  Ms 
qualifications  made  subsequent  to  the  delivery  of  the  principal  part 
of  his  charge,  the  law  as  favorable  as  the  defendant  was  entitled 
to  have  the  same  delivered  to  the  jury.  The  foregoing  views  lead 
to  the  conclusion  that  the  verdict  should  be  sustained. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 
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(16  MiRC.  Rep.  323.) 

ROWE  V.  BROOKLYN  LIFE  INS.  CO. 

(Supreme  Court,  Trial  Term,  Pulaski  County.    March  30,  1896.) 

1.  Life  Insuuance— Nonpayment  op  Premiitm— Notice  to  Assured. 

Wliere  a  contract  of  life  Insurance  Is  made  with  the  beneficiary  to  whom 
the  policy  is  delivered,  and  to  whom,  or  to  whose  personal  representatives, 
it  is  payable,  and  the  person  whose  life  is  insured  has  no  interest  in  the 
policy,  and  the  beneficiary  is  designated  as  the  person  who  must  pay  the 
premiums;  such  beneficiary  is  the  person  ''assured,"  within  Laws  1876, 
c.  341,  fi  2,  providing  for  proof  of  service  of  notice  to  **the  assured,'*  and 
Laws  1877,  c.  321,  S  2,  providing  for  the  service  of  notice  on  "the  person 
whose  life  is  assured." 

2.  SAJkfE— Agency — Husband  and  Wipe. 

Where  a  wife  insures  her  husband's  life  for  her  own  benefit,  there  is 
no  inference  from  the  relationship  that  the  husband  was  the  wife's  agent 
to  receive  notice  of  nonpayment  of  the  premiums.  Schneider  v.  Insurance 
Co.,  25  N.  E.  321.  123  N.  Y.  109,  distinguished. 

3.  Same— Waiver  of  Fokfeiture. 

On  the  day  after  a  life  Insurance  policy  was  alleged  to  have  lapsed  for 
nonpayment  of  premiums,  the  person  insured  wrote  to  the  company, 
asking  for  "figures  for  a  paid-up  policy,  free  from  all  Uens  or  claims," 
and  "a  detailed  statement  of  the  condition  of  my  policy."  Two  days  later 
the  president  wrote  him  that  the  equity  of  his  policy  was  represented 
by  the  amount  of  his  liens,  and  there  would  be  no  paid-up  policy,  free  of 
liens,  but  he  did  not  claim  that  the  policy  had  lapsed.  Held,  that  such 
letter  was  an  admission  that  the  policy  was  in  force  at  the  time  of  the 
alleged   lapse. 

Action  by  Sophia  L.  Rowe  against  the  Brooklyn  Life  Insurance 
Company  on  a  life  insurance  policy.  There  was  a  trial  before  the 
court,  a  jury  having  been  waived.    Judgment  for  plaintiff. 

L.  C.  Rowe,  for  plaintiff. 
William  H.  Ford,  for  defendant. 

WRIGHT,  J.  The  defendant  on  December  23,  1865,  upon  the  ap- 
plication of  the  plaintiff,  issued  and  delivered  to  her  a  policy  upon 
the  life  of  her  husband,  the  late  Nathan  M.  Rowe,  Esq.,  of  Oswego, 
N.  Y.,  who  died  August  29,  1893.  By  the  terms  of  the  policy,  the 
defendant — 

"In  consideration  of  the  representations  and  agreements  contained  in  the  ap- 
plication therefor,  and  of  $07.50  to  them  in  hand  paid  by  Sophia  L.  Rowe, 
wife  of  Nathan  M.  Rowe,  and  of  the  annual  premium  of  $67.50,  to  be  paid, 

•  •  ♦  do  assure  the  life  of  Nathan  M.  Rowe  in  the  amount  of  $2,000,  ♦  ♦  • 
and  do  hereby  promise  and  agree  with  the  said  Sophia  L.  Rowe  well  and 
truly  to  pay  to  her  the  said  sum  assured,  for  her  sole  use,  or,  in  case  she  shall 
die  before  the  said  Nathan  M.  Rowe,  to  pay  the  said  sum  assured  to  her  heirs. 
executors,  administrators,  or  assigns,  within  sixty  days  after  due  notice  and 
proof  of  the  death  of  said  Nathan  M.  Rowe;  the  balance  of  the  year*s  pre- 
mium, if  any,  and  all  indebtedness  due  or  to  become  due  the  company,  to  be 
first  deducted  therefrom.  •  ♦  •  This  policy  ♦  ♦  •  is  granted  by  this 
company,  and  accepted  by  the  said  Sophia  L.  Rowe,  upon  the  express  con- 
ditions that  •  ♦  •  in  case  the  said  Sophia  L.  Rowe  shall  not  pay,  or  cause 
to  be  paid,  the  premiums,  ♦  •  ♦  or  any  note  given  •  •  •  In  payment  of 
any  premium,  on  the  day  or  days  when  the  same  shall  become  due,  except  the 
note  given  for  half  the  annual  premium,  *  *  *  or  shall  not  renew  such  last- 
mentioned  note  when  the  same  shall  become  payable,  and  pay  the  interest 
or  discount  thereon,    •    •    ♦    this  policy  shall  cease  and  be  null  and  'void. 

•  ♦    ♦    And  it  is  further  agreed    ♦    ♦    •    that  the  dividends  of  profits^,  if 
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any,  which  may  become  payable,  by  virtue  of  this  policy,  to  the  holder  thereof, 
shall  be  applied  towards  the  payment  of  the  note  taken  for  half  premiums 
aforesaid,  and  that,  if  this  policy  shall  cease  or  become  null  and  void,  •  •  * 
Sophia  L.  Rowe,  her  heirs,  executors  or  assigns,  shall  \)e  liable  to  pay  to  said 
company  the  amount  of  all  notes  taken  for  premium  which  shall  remain  un- 
paid, except  the  balance  remaining  unpaid  on  the  note  taken  for  half  premi- 
ums." 

The  defense  is  that  the  policy,  by  the  volition  of  the  beneficiary, 
became  lapsed  in  1883.  The  president  of  the  defendant,  by  a  let- 
ter to  the  plaintiff's  attorney,  dated  December  15,  1895,  wrote: 

**The  insured  and  assured  voluntarily  lapsed  the  policy  In  1883.  The  policy 
became  null  and  void,  and  of  no  value  whatever,  in  1893;  and  that,  too,  by  the 
volition  of  the  beneficiary." 

This  letter  was  introduced  by  the  plaintiff  as  an  admission,  for 
the  purpose  of  showing  that  the  policy  was  in  force  after  chapter 
341  of  the  Laws  of  1876,  as  amended  by  chapter  321  of  the  Laws  of 
1877,  went  into  effect;  and  it  does  show  that  fact  Therefore 
the  policy  is  to  be  read  as  if  those  statutes  were  literally  incor- 
porated into  it;  and  as  said  in  De  Frece  v.  Insurance  Co.,  130  N. 
Y.  144,  32  N.  E.  556: 

"The  plaintifT  was  not  bound  to  allege  or  prove  the  payment  of  the  annual 
premiums  when  due.  *  *  *  There  could  be  no  forfeiture  for  this  cause 
unless  the  defendant  alleged  and  proved  nonpayment  after  the  due  service  of 
the  notice  required  by  law/* 

Said  statute  requires  that  the  notice  respecting  the  premiam  or 
interest  due,  or  to  become  due,  shall  be  "addressed  and  mailed  to 
the  person  whose  life  is  assured."  On  December  23, 1883,  a  premium 
became  due.  It  appears  that  30  days  prior  thereto,  and  within  tbe 
statutory  period,  the  defendant  mailed  Nathan  M.  Rowe  a  notice 
stating  that  |3G.63  would  be  due  on  said  policy  on  December  23, 
1883.  No  premiums  were  paid  thereafter,  and  the  defendant  claims 
that  the  policy  consequently  lapsed.  The  plaintiff  urges  that  the 
notice,  to  have  any  statutory  force,  should  have  been  mailed  to 
her.  At  the  time  in  question,  December  23,  1883,  there  were  two 
statutes  in  force  regulating  the  method  of  proof  of  the  service  of  the 
notice,— one,  being  section  2  of  chapter  341  of  the  Laws  of  1876, 
which  provided,  "The  affidavit  of  any  officer  ♦  •  •  that  the 
notice  to  the  assured  ♦  •  ♦  has  been  duly  addressed  and  mailed 
by  the  company  issuing  such  policy  to  the  assured,  shall  be  pre- 
sumptive evidence,"  etc.;  the  other  (section  2  of  chapter  321  of  the 
Laws  of  1877)  provided  for  the  making  of  the  affidavit  of  service 
by  persons  other  than  those  mentioned  in  the  foregoing  section, 
and  that  the  notice  should  be  "duly  addressed  to  the  person  whose 
life  is  assured."  The  defendant  claims  that  Mr.  Rowe  was  **the 
person  whose  life  is  assured"  by  the  policy.  In  solving  this  am- 
biguity of  the  statutes  cited,  we  must  endeavor  to  ascertain  the 
legislative  intent.  "And  where  the  language  used  is  ambiguous, 
or  admits  of  more  than  one  meaning,  it  is  to  be  taken  in  snch  a 
sense  as  will  conform  to  the  scope  of  the  act,  and  carry  out  the  pur- 
pose of  the  statute."  Black,  Interp.  Laws,  56.  "The  purpose  of 
the  act  is  to  requii'e  the  insurers  to  give  the  notice,  so  that  the 
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policy  holder  may  not  lose  the  benefit  of  the  policy  by  forgetful- 
ness  OP  misapprehension  as  to  the  time  of  the  stated  payments." 
Merriman  v.  Association,  138  N.  Y.  123,  33  N.  E.  738.  "The  act 
shoald  be  construed  according  to  the  popular  signification  of  the 
language  used,  and  with  a  view  to  secure  to  policy  holders  in  life 
insurance  companies  the  benefit  contemplated  by  legislation."  Car- 
ter V.  Insurance  Co.,  110  N.  Y.  15,  17  N.  E.  396.  "It  [this  act  in 
question]  was  intended  to,  and  undoubtedly  does,  subserve  a  use- 
ful purpose,  in  throwing  about  the  contract  between  the  insurer 
and  insured  a  reasonable  safeguard  against  the  forfeiture  or  lapsing 
of  the  interest  of  the  assured."  McDougall  v.  Society,  135  N.  Y. 
555,  32  N.  E.  25L  In  Brockway  v.  Insurance  Co.,  29  Fed.  766,  it  is 
held  that  the  term  "assured"  referred  to  the  one  on  whose  appli- 
cation the  policy  was  issued,  who  was  the  beneficiary  and  paid  the 
premiums.  In  Ferdon  v.  Canfleld,  104  N.  Y.  143,  10  N.  E.  146, 
Judge  Rapallo  says:  ! 

"Although  the  life  of  Canfleld  was  the  life  Insured  by  the  policy,  he  was  not 
the  party  assured  thereby.  His  life  was  the  subject  of  the  Insurance,  but  the 
contract  does  not,  on  its  face,  purport  to  have  been  made  either  with  him,  or 
for  his  benefit." 

Again,  the  statute  of  1877  provides  that  in  case  of  an  assignment 
of  the  policy,  and  notice  of  the  assignment  is  given  to  the  company, 
the  notice  must  be  served  on  the  assignee.  Did  the  legislature  in- 
tend to  invest  the  assignee  of  the  beneficiary  with  greater  rights 
and  ampler  protection  than  the  assignor  possessed?  In  Classey  v. 
Insurance  Co.,  84  Hun,  350,  32  N.  Y.  Supp.  335,  on  an  objection  that 
the  plaintitf  had  no  insurable  interest  in  the  life  of  the  person  in- 
sured, the  court  says: 

"One  may  insure  his  own  life,  and  the  policy,  when  Issued,  will  be  valid  in 
the  hands  of  the  assignee.  In  case  at  bar  the  person  insured  made  the  ap- 
plication, and  caused  the  pcdicy  to  be  issued  In  favor  of  the  plaintiff.  In  legal 
effect,  that  was  the  same  as  if  Issued  to  the  person  whose  life  was  insured, 
and  by  her  assigned/* 

In  the  light  of  the  above  authorities,  was  the  object  of  the  stat- 
ute subserved  by  the  service  of  the  notice  on  Mr.  Kowe,  who  was 
not  a  party  to  the  contract;  who  had  no  interest  therein, — ^present, 
future,  or  contingent;  to  whom  the  policy  was  not  issued  or  de- 
livered, and  who  was  not  the  holder  thereof;  who  was  under  no  lia- 
bility for  any  indebtedness  thereon;  and  who,  under  the  authorities, 
was  clearly  not  the  person  assured?  Again,  in  case  Mrs.  Rowe  had 
died  during  the  lifetime  of  Mr.  Bowe,  and  the  company  had  been 
informed  of  the  appointment  of  her  executors  or  administrators, 
would  the  object  of  the  statute  then  have  been  subserved  by  the 
8er\ice  of  the  notice  on  Mr.  Rowe?  Under  the  statutes,  and  the  au- 
thorities construing  the  legislative  intent,  it  must  be  held,  where 
the  contract  is  made  with  the  beneficiary,  to  whom  the  policy  is  de- 
livered, and  to  whom  it  is  payable  during  her  life,  and  after  her 
death  to  her  executors  or  administrators,  and  where  the  person  on 
whose  life  the  policy  risk  is  taken  has  no  inteiest — present,  future, 
or  contingent — therein,  and  where  the  beneficiary  is  designated  in 
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the  policy  as  the  person  who  must  pay  the  premiums,  and  is  therein 
obligated  to  pay  all  outstanding  indebtedness  in  ease  the  policy  shall 
lapse,  and  whose  default  forfeits  the  policy,  that  at  the  time  in  ques- 
tion, December  23, 1883,  in  order  to  effect  a  forfeiture  of  the  policy,  it 
was  necessary  to  be  shown,  in  the  language  of  section  2  of  chapter 
341  of  the  Laws  of  1876,  "that  the  notice  to  the  assured  has  been 
duly  addressed  and  mailed  by  the  company  issuing  such  policy  to 
the  assured,"  and  that  in  this  case  the  person  "assured,'*  and  to 
whom  the  policy  was  issued,  was  the  plaintiff,  and  that  she,  in  this 
case,  also  answers  the  description  of  the  "person  whose  life  is  as- 
sured,'' in  the  act  of  1877. 

The  learned  counsel  for  the  defendant  urges  that  Mr.  Bowe  must 
be  regarded  as  the  agent  of  his  wife  for  the  purpose  of  receiving 
notice.  But  there  was  no  competent  proof  to  sustain  that  con- 
tention, and  such  agency  will  not  be  infeiTed  solely  from  the  re- 
lationship of  husband  and  wife.  The  Schneider  Case,  123  N.  Y.  109, 
25  N.  E.  321,  holding  that  the  husband  was  the  agent  of  his  wife, 
for  the  purpose  of  receiving  the  statutory  notice,  does  not  sustain 
the  defendant's  position  in  this  case;  for  in  that  case  the  husband 
made  the  application,  received  the  policy,  retained  it  in  his  posses- 
sion, paid  the  premiums,  and  the  wife  had  no  knowledge  of  its  ex- 
istence until  his  death.     The  court  said: 

"The  plaintiff  cannot  claim  the  benefit  of  a  contract  made  in  her  behalf, 
but,  as  it  appears,  without  her  knowledge,  without  at  the  same  time  assuming 
all  the  responsibility  of  a  failure  to  perform  its  essential  conditions." 

It  is  not  shown  by  any  competent  evidence  that  Mr.  Rowe  ever 
paid  a  premium,  or  took  any  action  respecting  the  policy,  further 
than  the  writing  of  a  few  lettera  inquiring  the  value  of  the  policy 
in  exchange  for  a  paid-up  policy,  and,  so  far  as  it  appears,  the 
notice  in  question  is  the  only  notice  for  the  payment  of  a  premium 
the  defendant  ever  served  upon  him;  and  the  presumption  is  that 
the  plaintiff  paid  every  premium  that  was  paid.  Certainly,  under 
such  circumstances,  it  cannot  be  held  that  Mr.  Rowe  was  the  plain- 
tiff's agent  for  the  purpose  of  receiving  the  notice. 

There  is  also  involved  in  this  case  an  interesting  question  of 
waiver.  On  December  24,  1883,  the  day  after  the  date  on  which 
the  defendant  now  urges  that  the  policy  lapsed  for  the  nonpayment 
of  premiums,  Mr.  Rowe  wrote  the  company  with  reference  to  this 
policy,  asking  "figures  for  a  paid-up  policy,  free  from  all  liens  or 
claims,"  and  "a  detailed  statement  of  the  condition  of  my  policy." 
On  December  26,  1883,  three  days  after  the  forfeiture  date  as  now 
claimed  by  the  defendant,  the  president  of  the  company,  in  answer 
to  Mr.  Rowe's  letter  of  the  24th,  wrote  him,  stating: 

**The  equity,  if  we  may  so  term  it,  of  your  policy,  if  surrendered,  is  repre- 
sented in  the  amount  of  your  liens,  and  there  would  be  no  paid-up  policy, 
free  of  liens." 

The  letter  contains  no  claim  or  suggestion  that  the  policy  was 
lapsed,  but,  on  the  contrary,  states,  in  substance,  that  the  policy  at 
that  time  had  a  value,  and  that,  if  surrendered,  the  value  was  the 
amount  of  liens  against  it,  which,  in  the  former  letter  to  Mr.  Rowe 
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from  the  president,  dated  December  22, 1883,  was  stated  at  $381.46, 
conditioned  on  the  payment  of  annual  interest  thereon.  This  letter 
is  wholly  inconsistent  with  the  theory  that  the  policy  was  lapsed 
or  forfeited  up  to  December  26,  1883,  but  is  a  full  and  complete 
certificate  of  its  legal  existence  at  that  time.  "It  may  be  asserted, 
broadly,  that  if,  in  any  negotiations  or  transactions  with  the  in- 
sured, after  knowledge  of  the  forfeiture,  it  [the  insurance  company] 
recognizes  the  continued  validity  of  the  policy,  or  does  acts  based 
thereon,  the  forfeiture  is,  as  a  matter  of  law,  waived;  and  it  is  now 
settled  by  this  court,  after  some  difference  of  opinion,  that  such 
waiver  need  not  be  based  upon  any  new  agreement  or  an  estoppel." 
Titus  V.  Insurance  Co.,  81  N.  Y.  419.  It  cannot  be  claimed  that  the 
president  had  in  view  the.  surrender  value  which  now  exists  after 
a  lapse  under  section  1,  c.  347,  Laws  1879,  because  the  policy  was 
issued  prior  to  that  enactment.  Therefore,  if  it  should  be  conceded 
to  the  defendant  that  either  of  its  positions  is  correct;  that  Mr. 
Rowe  was  the  proper  person  to  be  served  with  the  notice  under  the 
statutory  designation,  or  that  he  was  the  plaintiff's  agent  for  receiv- 
ing such  notice, — then  the  defendant  falls  into  the  other  alternative 
of  the  dilemma,  of  having  waived  the  force  and  effect  of  that  service 
by  its  correspondence  with  Mr.  Rowe,  recognizing  the  validity  of 
the  policy.  Again,  the  notice  did  not  state  the  correct  amount  due 
on  the  policy,  but  stated  a  considerably  larger  amount  than  was  due. 
The  policy  could  not  be  forfeited  by  the  nonpayment  of  such  ex- 
cessive amount,  and  the  notice  was  not,  therefore,  the  statutory 
notice.  And  the  defect  was  not  waived  by  Mr.  Howe's  neglect  to 
call  attention  to  it  in  the  correspondence  above  mentioned,  because 
the  benefit  of  a  statute  which,  in  pursuance  of  a  general  policy,  re- 
quires notice  of  the  accruing  premiums  on  life  insurance  policies  to 
be  given  to  the  assured,  cannot  be  waived.  Phinney  v.  Insurance 
Co.,  67  Fed.  493. 

The  remaining  question  is,  how  much  is  due  on  the  policy?  It 
provides  that  all  indebtedness  shall  be  deducted  therefrom.  There 
is  no  competent  evidence  of  any  indebtedness  arising  until  the  year 
1875,  when  Jenkins,  the  cashier  of  the  defendant,  speaking  from 
personal  knowledge,  states  that  from  that  year  until  December  23, 
1882,  inclusive,  only  one-half  the  annual  premiums,  besides  interest 
moneys  hereafter  mentioned,  were  received  at  the  home  office.  The 
plaintiff  had,  during  those  years,  paid  certain  sums  on  the  premiums 
to  the  agent  of  the  company  at  Oswego,  who  forwarded  them  to  the 
home  office.  The  cashier  states  that  after  December  23,  1882,  no 
premiums  whatever  were  received  at  the  home  office.  That  evi- 
dence is  sufficient  to  throw  the  burden  upon  the  plaintiff  to  show 
that  she  paid  those  premiums,  either  at  home  office,  or  to  the  local 
agent  authorized  to  receive  them.  This  not  being  shown,  it  must 
be  held  that  the  plaintiff  is  indebted  to  the  company  for  the  amount 
of  the  unpaid  half  premiums  which  became  due  each  year  from  De- 
cember 23,  1875,  until  December  23,  1882,  inclusive,  less  the  divi- 
dends declared  each  year,  and  also  less  the  amount  of  all  other 
moneys  received  on  said  policy.     Certain  sums  were  received  at 

V.38N.  Y.s.no.5-40  ^.g.^.^^,  .^  GoOgle 


626  88  NEW  YORK  SUPPLEMENT.  (Sup.  Ct 

the  home  office  from  the  agent  Harmon  at  Oswego,  which  the 
cashier,  in  his  testimony,  characterizes  as  interest;  but  no  authority 
is  shown  to  have  been  given  by  the  plaintiff,  or  even  by  Mr.  Rowe, 
to  the  agent,  to  pay  any  money  as  interest  to  the  company.  And, 
there  being  no  competent  evidence  of  the  existence  of  any  indebt- 
edness to  the  company  prior  to  the  year  1875,  consequently  all  those 
sums  thus  designated,  commencing  with  that  year,  and  continuing 
each  year  until  December  23,  1882,  inclusive,  must  be  credited  to 
Mrs.  Rowe  on  her  indebtedness  for  the  half  annual  premiums  left 
unpaid  The  plaintiff  is  also  indebted  to  the  company  for  the 
amount  of  the  whole  premiums  which  became  due  each  year  since 
December  23,  1883,  until  December  23,  1892,  inclusive,  less  the 
dividends  which  would  have  accrued  each  year,  as  shown  by  the 
defendant's  expert  testimony,  had  the  premiums  been  paid  when 
due.  The  plaintiff  is  therefore  entitled  to  judgment  against  the 
defendant  for  |2,000  and  interest  up  to  the  date  of  the  entry  of  judg- 
ment, less  said  indebtedness,  with  interest  to  the  same  date  on  each 
of  the  aforesaid  yearly  balances  of  said  indebtedness,  to  be  struck 
as  above  directed,  with  costs.  Findings  may  be  prepared  accord- 
ingly. 

(4  App.  Dlv.  52.)  ===== 

MERCHANTS'  NAT.  BANK  OP  NORWICH  v.  HAGEMEYER  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    April  17,  1890.) 

1.  Partibs— Intervention— Interest  in  Subject  of  Action. 

The  word  "title,"  as  used  in  Code  Civ.  Proc.  i  452,  providing  that  a  per- 
son not  a  party  to  the  action,  who  is  interested  "in  the  subject  thereof, 
or  any  real  property,  the  title  of  which  may  in  any  manner  be  affected 
by  the  judgment,"  must,  on  his  application,  be  made  a  party,  refers  to  the 
title  to  real  estate,  leaving  the  right  to  intervene  in  actions  not  involving 
real  estate  dependent  merely  on  Interest  in  the  subject  of  the  action. 

2.  Same— Right  of  Assignee  for  Ch editors. 

Since  a  Judgment  on  a  note,  against  the  maker  thereof,  is  the  ultimate 
measure  of  the  holder's  right  to  share  in  the  maker's  estate  after  a  gen- 
era] assignment,  the  maker's  general  assignee  is  "interested  in  the  subject" 
of  an  action  on  the  note,  within  Code  Civ.  Proc.  §  452,  providing  that  a 
person  interested  in  the  subject  of  action  must,  on  his  application,  be 
made  a  party. 
8.  Same— Res  Judicata. 

A  Judgment  on  a  note,  against  the  maker  thereof,  is  condosive  against 
a  general  assignee  for  creditors  of  the  maker,  as  establishing  both  the 
relation  of  debtor  and  creditor,  and  as  fixing  the  amount  of  the  debt 
Candee  v.  Lord,  2  N.  T.  269,  followed. 
Van  Brunt,  P.  J.,  and  Ingraham,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Merchants*  National  Bank  of  Norwich,  Conn., 
against  George  Hagemeyer  &  Son,  and  another,  on  a  promissory 
note.  From  an  order  making  an  assignee  for  creditors  of  defend- 
ants Hagemever  a  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ, 

A.  J.  Taylor,  for  appellant. 

W.  C.  Beecher,  for  respondent 
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PATTERSON,  J.  This  is  an  appeal  from  an  order  made  at 
the  special  term,  by  which  the  assignee  for  the  benefit  of  creditors 
of  the  defendants  Hagemeyer  was  pwrnitted,  on  his  own  petition,  to 
be  made  a  defendant,  and  directing  an  amendment  of  the  sum- 
mons  and  complaint  by  including  such  assignee  as  a  defendant  on 
the  record.  The  action  is  upon  a  promissory  note  made  by  the  de- 
fendants Hagemeyer,  as  partners,  under  their  firm  name  of  George 
Hagemeyer  &  Son,  and  against  Chew,  an  indorser.  The  note  is 
dated  in  November,  1894.  On  March  19,  1895,  Hagemeyer  made  an 
assignment  for  the  benefit  of  creditors  to  one  Hutchinson,  the  peti- 
tioner. On  the  22d  of  April,  1895,  this  action  was  begun.  The  de- 
fendants Hagemeyer  hare  interposed  an  answer  alleging  that  they 
received  no  consideration  for  the  note,  that  it  was  usurious,  and 
that  it  was  diverted  from  the  purpose  for  which  it  was  originally 
intended  and  given.  The  cause  is  now  at  issue,  awaiting  trial.' 
The  motion  to  be  permitted  to  come  in  as  a  defendant  is  made  on 
the  ground  that  the  assignee  is  interested  in  the  subject  of  the  ac- 
tion, and  he  claims  the  right,  under  section  452  of  the  Code  of  Civil 
Procedure,  to  be  made  a  defendant,  in  order  that  he  may  contest 
the  plaintiff's  claim.  The  court  below  concurred  in  this  view  of 
his  right,  and  made  the  order  from  which  this  appeal  is  taken. 

In  a  common-law  action,  where  a  money  judgment  only  is  sought, 
a  plaintiff  had  the  right  to  make  defendants  only  such  persons  as 
are  directly  liable  ui)on  the  contract  or  cause  of  action  sued  upon, 
and  he  could  not  be  compelled  to  bring  in  any  other  persons.  Chap- 
man V.  Forbes,  123  N.  Y.  532,  26  N.  E.  3.  There  is  no  inherent 
power  in  the  court  to  introduce  a  third  party  into  the  controversy, 
against  the  objection  of  the  plaintiff.  But  the  second  subdivision 
of  section  452  of  the  Code  of  Civil  Procedure  has  made  a  new  rule, 
which  authorizes  a  third  party,  on  his  own  application,  but  not 
otherwise,  to  become  a  defendant  in  an  action  at  law,  under  certain 
circumstances.  Rosenberg  v.  Salomon,  144  N.  Y.  92,  38  N.  E.  982. 
The  provision  of  the  Code  referred  to  is  as  follows: 

"And  where  a  person  not  a  party  to  the  action  is  interested  in  the  subject 
thereof,  or  any  real  property,  the  title  of  which  may  in  any  manner  be  af- 
fected by  the  Judgement,  and  makes  application  to  the  court  to  be  made  a  par- 
ty, it  must  direct  him  to  be  brought  in  by  the  proper  amendment" 

The  question  arising  on  this  provision  of  the  statute  is  one  of 
construction.  Is  the  authority  to  intervene  one  applying  to  actions 
at  law  generally,  or  merely  to  actions  in  which,  either  directly  or 
incidentally,  the  title  to  property  may  b^  affected?  It  is  claimed 
by  the  appellant  that  the  phraseology  is  susceptible  of  two  construc- 
tions: that  it  should  be  read  as  authorizing  the  third  party  to  in- 
tervene only  when  specific  property  is  claimed.  It  is  noticeable 
that  all  the  cases  to  which  our  attention  has  been  called,  and  in 
which  the  third  party  was  permitted  to  come  into  the  action,  related 
in  some  way  to  the  title  or  to  the  possession  of  some  specific  prop- 
erty. Thus,  Rosenberg  v.  Salomon,  supra,  was  an  action  in  replevin; 
and  People  v.  Albany  &  V.  R.  Co.,  77  N.  Y.  232,  involved  title  of 
the  defendant  as  a  lessee  of  property.    I|i  Johnson  v.  Trim  Co.,  79 
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Hun,  407,  29  N.  Y.  Supp.  797  (where  the  point  was  discussed,  but 
did  not  directly  arise),  the  right  to  intervene  was  suggested  as  ex- 
isting because  attached  property  was  involved.  In  Lee  v.  Pfeffer, 
25  Hun,  97,  the  disposition  of  specific  property  in  the  hands  of  an 
assignee  in  bankruptcy  was  involved.  But  in  the  case  now  before 
us  there  is  no  such  situation  presented.  The  right  which  the  as- 
signee, Mr.  Hutchinson,  claims,  is  based  altogether  upon  the  con- 
tention that  he  is  interested  in  the  subject  of  the  action.  It  is 
clear  he  has  no  interest  whatever,  as  assignee,  in  the  note  that  is 
sued  on;  nor,  by  the  assignment,  have  his  assignors  devolved  upon 
him  any  direct  liability  for  the  indebtedness  arising  on  that  note- 
But  he  is  interested  in  the  subject  of  the  action,  if  a  judgment  ob- 
tained therein  will  be  binding,  either  prima  facie  or  conclusively, 
upon  him,  as  fixing  the  amount  of  the  Hagemeyers'  indebtedness 
to  the  plaintiff.  The  assets  of  the  assigned  estate  in  his  hands 
must  be  devoted  to  the  payment  of  the  assignors'  debts,  as  directed 
in  the  assignment.  The  pro  rata  shares  of  creditors  will  be  in- 
creased or  diminished  according  to  the  establishment  or  rejection 
of  the  plaintiff's  cause  of  action.  That  situation  certainly  indicates 
an  interest  of  the  assignee  in  the  result  of  the  acticm.  When  a 
debtor  makes  an  assignment  for  the  benefit  of  creditors,  the  as- 
signee takes  the  legal  estate;  and  the  creditors,  the  equitable  esr 
tate.  They  are  protected  by  and  through  the  assignee.  If,  there- 
fore, the  true  construction  of  section  452  is  as  claimed  by  the  ap- 
pellant, there  can  be  no  ground  whatever  for  the  assignee  inter- 
vening. But  it  seems  quite  clear  that  the  title  referred  to  in  that 
section  means  title  to  real  estate,  and  that  the  provision,  as  applica- 
ble to  actions  other  than  those  in  which  real  estate  is  involved, 
makes  the  right  to  intervene  dependent  upon  the  existence  of  an 
interest  in  the  subject  of  the  action.  What  is  meant  by  the  word 
**subject,"  in  this  connection,  might  be  doubtful,  but  for  the  fact 
that  the  court  of  appeals  has  given  the  definition.  In  Hilton  Bridge 
Const.  Co.  V.  New  York  Cent.  &  H.  R.  R.  Co.,  145  N.  Y.  396,  40  N. 
E.  86,  it  is  said: 

"In  th€  case  of  Chapman  v.  Forbes,  123  N.  Y/  532,  26  N.  E.  3,  we  held 
that  in  an  action  at  law,  pure  and  slmpk,  a  plalntlft  could  not  be  compelled 
to  bring  In  other  parties,  where  the  determination  of  the  subject-matter  In- 
volved in  the  action  itself  could  be  completely  had  between  the  original 
parties,  and  where  the  Judgment  in  that  action  would  form  no  obstacle  to 
any  claim  which  a  third  party  might  thereafter  make  against  the  defendant 
in  that  action.  In  an  action  at  law  of  that  nature,  and  In  regard  to  the  cir- 
cumstances of  that  particular  case,  we  held  that  the  sections  of  the  Code 
(sections  452,  457)  did  not  give  to  the  defendant  the  right  to  have  another 
party  brouglit  in  as  a  pany  defendant,  where  his  presence  was  not  necessary 
to  a  complete  determination  of  their  rights,  as  between  the  two  parties  to  the 
action." 

Here  we  have  both  a  definition  of  the  word,  viz.  that  it  means 
"the  subject-matter"  of  the  action,  and  a  statement  of  the  condi* 
tion  under  which  the  third  party  will  be  allowed  to  come  in,  vit 
where  the  judgment  will  form  an  obstacle  to  any  claim  which  a 
third  party  may  make  against  the  defendants,  which  includes  both 
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a  personal  claim,  and  one  against  property  to  be  applied  to  the  pay- 
ment of  a  defendant's  debts.  The  petitioner  in  this  case  has  brought 
himself  within  the  terms  of  the  statute,  as  construed  by  the  court 
of  appeals.  He  is  interested  in  the  subject-matter  of  the  action, 
because  that  subject-matter  is  the  recovery  of  an  alleged  indebted- 
ness upon  a  promissory  note,  which  indebtedness,  if  established, 
will  be  the  ultimate  measure  of  the  right  of  the  plaintiff  to  share  in 
the  proceeds  of  the  assigned  estate.  It  will  constitute  an  obstruc- 
tion, pro  tanto,  to  the  other  creditors  of  the  assignors, — ^that  is  to 
say,  it  will  diminish  their  dividends  by  as  much  as  would  be  paid 
to* the  plaintiff  on  account  of  this  claim;  and  the  assignee  holding 
the  legal  title  to  the  assets  is  the  only  person  who  can  intervene 
on  behalf  of  the  other  creditors,  the  amount  of  whose  dividends 
would  be  affected  by  the  establishment  of  the  plaintiff's  disputed 
claim.  It  all  depends,  of  course,  upon  the  position  in  which  the 
assignee  would  be  placed  by  the  recovery  of  a  judgment  in  this 
action.  If  that  judgment  would  not  be  binding  upon  him,  either 
presumptively  or  conclusively,  he  has  no  interest  in  the  "subject" 
or  **the  subject-matter"  or  "in  the  event  of  the  action."  If  a  judg- 
ment would  be  binding  merely  prima  facie,  it  would  throw  upon  him 
the  burden  of  showing  that  the  claim  was  not  a  valid  one,  and  if 
conclusive,  of  course,  he  could  not  attack  it  at  all.  Hence  we  are 
compelled  to  consider  the  question  as  to  the  effect  of  such  a  judg- 
ment upon  the  assignee,  and  we  think  that  question  is  settled  in 
this  state  by  what  was  held  in  the  case  of  Candee  v.  Lord,  2  N.  Y. 
269.  Such  a  judgment  as  would  be  obtained  here,  presented  to 
the  assignee,  would  really  give  rise  to  a  simple  question  between 
creditors  entitled  to  share  in  the  fund,  and  in  the  case  cited  the  fol- 
lowing observations  were  made,  which  seem  to  be  final  upon  the 
subject: 

"In  creating  debts,  or  estabUshlng  the  relation  of  debtor  and  creditor,  the 
debtor  is  accountable  to  no  one,  unless  he  acts  mala  fide.  A  judgment,  there- 
fore, obtained  against  the  latter  without  collusion,  is  conclusive  evidence  of 
the  relation  of  debtor  and  creditor  against  others— First,  because  it  is  con- 
clusive between  the  parties  to  the  record,  who,  in  the  given  case,  have  the 
exclusive  right  to  establish  it;  and,  second,  because  the  claims  of  other  credit- 
ors upon  the  debtor's  property  are,  through  him,  and  subject  to  all  previous 
liens,  preferences  or  conveyances  made  by  him  in  good  faith.  Any  deed, 
judgment,  or  assurance  of  the  debtor— so  far,  at  least,  as  they  conclude  him— 
must  estop  his  creditors  and  all  others.  Consequently,  neither  a  creditor  nor 
stranger  can  interfere  In  the  bona  fide  litigation  of  the  debtor,  or  retry  his 
cause  for  him,  or  question  the  effect  of  the  judgment  as  a  legal  claim  upon 
his  estate.  A  creditor's  right,  in  a  word,  to  impeach  the  act  of  his  debtor,  does 
not  arise  until  the  latter  Ims  violated  the  tacit  condition  annexed  to  the  debt,— 
that  he  has  done  and  will  do  nothing  to  defraud  his  creditors.  Whei-e,  how- 
ever, fraud  is  established,  the  creditor  does  not  claim  through  the  debtor,  but 
adversely  to  him,  and  by  a  title  paramount,  which  overreaches  and  annuls 
the  fraudulent  conveyance  or  judgment  by  which  the  latter  himself  would  be 
estopped.  It  follows,  from  the  principles  suggested,  that  a  judgment  obtained 
without  fraud  or  collusion,  and  which  concludes  the  debtor,  whether  ren- 
dered upon  default,  confession,  or  after  contestation.  Is,  upon  all  questions 
affecting  the  title  to  his  property,  conclusive  evidence  against  his  creditors,  to 
establish— First,  the  relation  of  creditor  and  debtor  between  the  parties  to 
the  record;  and,  second,  the  amount  of  the  indebtedness." 
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The  case  of  Candee  v.  Lord  was  decided  in  1849,  and  was  recog- 
nized as  authority,  and  its  principle  stated,  in  1891,  in  Brooks  v. 
Wilson,  125  N.  Y.  261,  26  N.  E.  258,  where  the  court  says: 

"The  defendants  rely  upon  a  class  of  cases  which  hold  that  a  Judgment 
recovered  for  a  debt  establishes,  not  only  the  relation  of  debtor  and  creditor 
between  the  parties  to  the  Judgment,  but  also  as  to  third  persons,  so  as  to 
preclude  them,  in  the  absence  of  fraud  or  collusion,  from  questioning  the 
validity  of  the  Judgment,  or  denying  that  the  debt  upon  which  it  was  rendered 
actually  existed.  The  case  of  Candee  v.  Lord,  2  N.  Y.  2G9,  is  a  leading  au- 
thority upon  this  point.  That  was  a  Judgment  creditor's  action,  charging  that 
the  defendants  had,  under  fraudulent  Judgments,  sold  the  debtor's  property, 
and  received  the  proceeds;  and  the  defendant  sought  to  assail  the  plaintilTs 
Judgment  on  the  ground  that  the  indorsement  upon  which  the  action  was 
brought  was  forged.  No  fraud  or  coUuslon  was  aUeged  or  shown  between  the 
parties,  in  the  procuring  of  that  Judgment,  and  it  was  held  that  the  defendants 
were  bound,  and  could  not  relitlgate  the  question  of  forgery  in  the  creditor's  ac- 
tion. In  several  subsequent  cases  of  the  same  general  character,  brought  to 
set  aside  transfers  in  fraud  of  creditoi-s,  it  was  held  that  the  defendants  could 
not,  in  the  absence  of  fraud  or  collusion,  impeach  the  consideration  of  the  Judg- 
ment upon  which  the  action  was  founded,  or  be  permitted  to  show  that  the 
contract  upon  which  It  was  rendered  had  in  fact  no  existence,  or  was  not  en- 
forceable. Burgess  v.  Slmonson,  45  N.  Y.  225;  Carpenter  v.  Osborn,  102  N. 
Y.  552,  7  N.  E.  823;  Decker  v.  Decker,  108  N.  Y.  128,  15  N.  E.  307." 

It  is  immaterial  whether  the  judgment  was  recovered  before  or 
after  the  assignment  was  made.  In  Candee  v.  Lord  the  plaintiffs 
judgment  was  recovered  in  1844,  and  the  judgment  attacked  was  in 
1843,  and  the  property  conveyed  was  also  transferred  prior  to  the 
recovery  of  the  plaintiflP's  judgment  The  cases  cited  establish  the 
rule  as  to  the  binding  force  of  the  judgment,  except  where  it  is  re- 
covered by  fraud  or  collusion.  And  it  may  be  said,  in  addition, 
that  such  a  judgment  could  be  made  the  basis  of  a  creditor's  bill  to 
set  aside  the  assignment,  and  could  not  be  questioned  by  the  as- 
signee, and  he  would  be  powerless  to  protect  the  assigned  estate 
against  it.     Young  v.  Heermans,  66  N.  Y,  874. 

We  think,  for  the  reasons  above  given,  the  order  appealed  from 
should  be  affinaed,  with  costs. 

O'BRIEN  and  WILLIAMS,  JJ.,  concur. 

INGRAHAM,  J.  I  cannot  concur  with  Mr.  Justice  PATTER- 
SON. It  has  been  expressly  held  by  the  court  of  appeals  that,  but 
for  the  last  sentence  of  section  452  of  the  Code,  the  court  wonld  have 
no  power,  in  an  action  at  law,  to  make  any  one  a  party  to  the 
action  against  the  protest  of  the  plaintiff.  The  plaintiff  has  a  right 
to  select  those  that  it  will  sue,  and  as  it  asks  no  judgment  against 
the  moving  party,  and  protests  against  its  being  compelled  to  sue 
him,  I  do  not  think  that  he  could  be  made  a  party,  unless,  under 
the  express  provisions  of  the  Code,  authority  is  given  to  allow  him 
to  intervene  in  this  action,  which  is  entirely  between  the  plaintiff 
and  the  original  defendants,  its  debtors.  So  much  of  section  452 
as  is  a  literal  re-enactment  of  the  old  section  122  applies  onlv  to 
equitable  actions.  See  Chapman  v.  Forbes,  123  N.  Y.  532,  26  N.  E. 
3.     Upon  the  enactment  of  the  Code  of  Civil  Procedure,  section  122 
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of  the  old  Code  was  inserted  as  section  452,  with  the  last  clause 
added,  and  that  provision  applies  as  well  to  legal  as  to  equitable 
actions.     It  is  there  provided  that: 

"Where  a  person,  not  a  party  to  the  action^  has  an  Interest  In  the  subject 
thereof,  or  in  real  property,  the  title  to  which  may  in  any  manner  be  af- 
fected by  the  Judgment,  and  makes  application  to  the  court  to  be  made  a 
party,  it  must  direct  him  to  be  brought  in  by  the  proper  amendment." 

And  in  Rosenberg  v.  Salomon,  144  N.  Y.  92,  38  N.  E.  982,  this  pro- 
vision was  construed  as  applying  to  a  person  who  claims  an  interest 
in  specific  property,  where  a  replevin  action  is  brought  to  recover 
possession  of  such  property.  It  was  there  held  that  the  applicants 
in  that  case^  who  claimed  to  be  the  legal  owners  of  the  property,  had 
an  interest  in  the  subject-matter  of  the  action — ^First,  to  have  their 
property  go  in  discharge  of  their  own  debt;  and,  next,  to  save  and 
retain  any  possible  surplus  beyond;  and  that  it  was  their  title 
(namely,  the  applicants'  title)  which  is  involved.  This  case  is  cer- 
tainly no  authority  for  the  granting  of  this  application.  There  the 
subject  of  the  action  was  certain  specific  property.  The  applicants 
were  the  legal  owners  of  the  property,  and  the  court  of  appeals  held 
that  they  had  an  interest  in  the  subject-matter  of  the  action,  name- 
ly, the  property  that  the  plaintiff  sought  to  recover.  This  action 
is  not  brought  to  affect  any  specific  property,  but  plaintiff  seeks  to 
recover  a  money  judgment  for  the  amount  of  a  promissory  note 
made  by  the  original  defendants.  The  original  defendants  have  in- 
terposed an  answer  setting  up  a  defense  which,  we  assume,  if  es- 
tablished, will  be  sufficient  to  defeat  the  plaintiff's  cause  of  action 
against  the  defendants.  The  only  judgment  that  could  be  rendered 
in  this  action  would  be  a  money  judgment  against  the  original  de- 
fendants, and  it  seems  to  me  plain  that  the  moving  party  has  no 
interest  in  the  subject-matter,  namely,  the  right  of  the  plaintiff  to 
recover  a  money  judgment  against  the  original  defendants.  By  no 
amendment  of  the  complaint  would  the  plaintiff  allege  any  cause  of 
action  against  the  respondent.  The  plaintiff  has  asked,  and  now 
asks,  no  relief  against  him.  He  is  a  mere  volunteer  seeking  to  in- 
terject himself  into  a  controversy  that  does  not  concern  him,  and 
where  no  judgment  could  be  granted  either  in  his  favor  or  against 
him.  The  Code  does  not  give  a  person  who  is  interested  in  the 
event  of  an  action  the  right  to  intervene,  but  only  to  one  interested 
in  the  subject  of  the  action  involved.  It  is  a  little  difficult  to  under- 
stand just  w^hat  is  meant  by  the  term  "subject  of  the  action,"  when 
applied  to  an  action  which,  under  the  old  system  of  pleading,  would 
be  an  action  of  debt  It  was,  however,  defined  by  Pecldiam,  J., 
in  the  case  of  Chapman  v.  Forbes,  supra,  as,  "The  subject  of  the 
action  is  to  obtain  payment  of  the  debt  due  plaintiff  from  defend- 
ants.'' And  the  court  cites  with  approval  the  decision  of  Webster 
V.  Bond,  9  Hun,  437,  and  states  that  that  case  held  "that  a  person 
bringing  a  legal  action  cannot  be  compelled  to  sue  any  person  except 
such  as  he  may  elect  to  sue."  If  this  definition  of  the  meaning  of 
the  term  "subject  of  the  action"  at  law  is  correct,  namely,  that  it 
is  the  right  of  the  plaintiff  to  obtain  payment  of  the  debt  due  from 
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defendants,  then  it  seems  to  me  clear  that  this  respondent  has  no 
interest  in  the  subject  of  this  action.  In  fact,  his  interests  would  be 
advanced  by  the  plaintiff's  obtaining  the  payment  of  its  claim  from 
the  defendants,  rather  than  by  a  resort  to  the  fund  or  property  in 
his  possession.  The  case  of  Hilton  Bridge  Const.  Co.  v.  New  York 
Cent.  &  H.  R.  R  Co.,  145  N.  Y.  390,  40  N.  E.  86,  was  an  action  fore- 
closing a  mechanic's  lien,  and  was  decided  expressly  upon  the  ground 
that  a  case  arising  under  the  mechanic's  lien  law  ^^is  an  action  pe- 
culiar to  itself,  and  one  in  which  we  think  it  proper  that  the  con- 
tractor be  brought  in,  where  the  plaintiff's  cause  of  action  depends 
upon  the  payments  made  by  the  owner  to  the  contractor  before  they 
were  due  under  the  terms  of  the  contract.  The  existence  of  the 
fund  upon  which  the  plaintiff  depends  for  its  cause  of  action  thus 
depends  upon,  and  arises  out  of,  the  very  subject-matter  of  the  con- 
tracts and  payments  under  them,  and  in  such  case  we  think  it  but 
fair  that  the  litigation  should  be  ended  on  that  subject  in  one  ac- 
tion." There  was  nothing  said  in  this  case  as  to  what  was  the 
"subject"  of  an  action  at  law  for  the  recovery  of  money  only;  and 
the  court,  in  commenting  on  the  case  of  Chapman  v.  Forbes,  supra, 
said  that  it  was  there  held  "that  in  an  action  at  law,  pure  and  simple, 
a  plaintiff  could  not  be  compelled  to  bring  in  other  parties,  where 
the  determination  of  the  subject-matter  involved  in  the  action  itself 
could  be  completely  had  between  the  original  parties,  and  where  the 
judgment  in  that  action  would  form  no  obstacle  to  any  claim  which 
a  third  party  might  thereafter  make  against  the  defendant  in  that 
action."  It  seems  to  me  that  this  is  exactly  that  case.  The  judg- 
ment in  this  action  will  form  no  obstacle  to  any  claim  that  a  third 
party,  namely,  this  respondent,  may  hereafter  make  against  these 
defendants.  Whatever  right  the  plaintiff  may  have  againi^t  the 
original  defendants  in  this  action  will  not  expose  these  defendants 
to  any  claim  by  the  respondent  against  them,  the  respondent  being 
simply  a  trustee  for  the  benefit  of  the  original  defendants'  credit- 
ors. The  construction  of  this  section  claimed  by  the  respondent 
would  open  the  door  to  allow  any  creditor  of  the  original  defend- 
ants, or  any  person  who  would  have  an  interest  in  reducing  the 
amount  of  the  defendants'  indebtedness,  to  be  made  a  party  to  the 
action.  I  do  not  think  that  the  legislature  could  have  had  such  an 
intention.  I  think,  therefore,  that  the  order  appealed  from  should 
be  reversed,  with  f  10  costs  and  disbursements,  and  the  motion  de- 
nied, with  f  10  costs. 

VAN  BRUNT,  P.  J.,  concurs. 


BLAIR  V.   HAGEMBYER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  17,  189G.) 

Appeal  from  special  term,  New  ToriL  county. 

Action  by  John  I.  Blair  against  George  Hagemeyer  and  others.  From  ao 
order  malting  an  assignee  for  creditors  of  defendants  Hagemeyei  a  defend- 
ant,  plaintiff  appeals.    Affirmed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS.  PATTERSON,  O'BRI- 
EN, and  IXGRAHAM,  JJ. 

Clarence  E.  Mitchell,  for  appeUant. 
William  C.  Beecher,  for  respondent. 

PATTERSON,  J.  For  the  reasons  stated  in  the  case  of  Bank  v.  Hagemeyer 
(decided  herewith)  38  N.  Y.  Snpp.  (>26,  the  order  appealed  from  should  be  af- 
firmed, with  costs. 

WII^IAMS  and  O'BRIEN,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  The  questions  here  involyed  are  the  same 
as  those  discussed  in  the  case  of  Bank  y.  Hagemeyer  (herewith  handed  down) 
38  N.  Y.  Supp.  026,  and  for  the  reasons  therein  given  I  am  of  the  opinion  that 
the  order  should   be  reversed. 

VAN  BRUNT,  P.  J.,  concurs. 


HIRSCH  et  al.  v,  MAYER. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  17,  1896.) 

Pleading — Counterclaim— Demurrek. 

In  an  action  on  a  policy  by  the  assignee,  the  money  was  paid  into  court, 
and  defendant,  claiming  the  proceeds,  was  substituted  in  place  of  the 
insurer.  Defendant  alleged  an  assignment  of  the  policy  to  himself,  and 
as  a  separate  defense  alleged  that  prior  to  the  assignment  to  plaintiffs 
he  had  recovered  a  judgment  against  plaintifTs  assignor,  in  an  action  to 
which  plaintiffs  were  parties,  and  that  this  was  on  a  bond  and  mortgage 
assigned  to  defendant  to  secure  the  same  indebtedness  for  which  the  pol- 
icy had  been  assigned  to  him.  There  was  no  allegation  as  to  the  amount 
of  that  indebtedness,  or  that  any  part  of  it  remained  unpaid  after  apply- 
ing the  proceeds  from  a  sale  of  the  mortgaged  premises.  Held,  that  the 
answer  did  not  state  a  cause  of  action. 

Appeal  from  special  term,  New  York  county. 

Action  by  Bertha  Hirsch  and  another  against  David  Mayer,  sub- 
stituted defendant,  on  a  policy  of  life  insurance.  From  a  judg- 
ment oyerruling  a  demurrer  to  a  counterclaim  set  up  in  the  answer, 
plaintiffs  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Louis  Wertheimer,  for  appellants. 
B.  Lewinson,  for  respondent. 

INGRAHAM,  J.  The  plaintiffs  demur  to  the  fifth  subdivision  of 
the  answer  of  the  defendant  upon  three  grounds:  (1)  That  the 
matters  averred  therein  are  insufficient  in  law  upon  the  face  there- 
of; (2)  that  the  counterclaim  is  not  of  the  character  specified  in 
section  501  of  the  Code  of  Civil  Procedure;  and  (3)  that  the  coun- 
terclaim does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  allegations  contained  in  the  fifth  paragraph  of  the  an- 
swer are  pleaded  as  a  separate  defense  and  by  way  of  offset  and 
counterclaim;  and  if  the  facts  pleaded  in  this  paragraph,  standing 
by  itself,  are  neither  a  defense  to  the  action,  a  valid  offset,  nor 
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coanterclaim,  the  demurrer  must  be  Bustained.  The  action  was 
upon  a  policy  of  life  insurance,  and  was  originally  brought  against 
the  insurance  company  to  recover  upon  a  policy  on  the  life  of  one 
Jacob  Hirsch,  by  which  the  company  agreed  to  pay  to  Jeannette 
Hirsch,  or  her  assigns,  the  sum  of  |5,000  within  90  days  after  notice 
of  the  death  of  Jacob  Hirsch;  the  plaintiffs  claiming  the  amount 
due  upon  the  policy  under  an  assignment  by  Jeannette  Hirsch,  ex- 
ecuted prior  to  the  death  of  Jacob  Hirsch.  The  insurance  com- 
pany appeared  in  the  action,  and  paid  the  sum  due  upon  the  policy 
into  court,  and  thereupon  the  respondent  was  substituted  as  de- 
fendant, and  a  supplemental  answer  was  served,  setting  up  these 
facts,  and  that  the  defendant  claimed  the  money  so  deposited.  The 
defendant  answered  the  complaint,  and  alleged  (by  the  second  para- 
graph of  the  answer)  that  prior  to  the  assignment  to  the  plaintiffs, 
and  on  June  4,  1891,  the  said  Jeannette  Hirsch  and  her  husband, 
Jacob  Hirsch,  the  assured,  executed  and  delivered  to  the  defendant 
an  assignment  of  the  policy  referred  to  in  the  supplemental  com- 
plaint, and  that  the  defendant  ever  since  has  been,  and  now  is,  the 
owner  and  holder  thereof.  And  by  the  iftfth  clause  of  the  answer 
(the  clause  demurred  to)  the  defendant  alleges  that  prior  to  the 
assignment  of  the  policy  to  the  plaintiffs  the  defendant,  in  an  ac- 
tion in  the  supreme  court,  in  which  these  plaintiffs  were  parties, 
recovered  a  judgment  against  the  assignor,  Jeannette  Hirsch,  in  the 
sum  of  12,275.43,  which  judgment  is  wholly  unpaid;  that  the  said 
judgment  was  rendered  in  an  action  for  the  collection  and  en- 
forcement of  a  bond  and  mortgage,  in  the  sum  of  f4,000,  made  by 
said  Jeannette  Hirsch,  and  assigned  and  delivered  to  the  defendant 
as  security  for  the  same  indebtedness,  for  which  the  assignment 
referred  to  in  paragraph  2  of  the  answer  was  made.  This  action, 
in  the  form  which  it  has  now  assumed,  is  one  to  determine  the  title 
to  this  fund  of  (5,000,  now  in  court,  and  the  only  question  to  be  de- 
termined between  the  parties  is  as  to  the  disposition  of  such  fund. 

It  is  impossible  to  determine  to  what  the  ^^matters  set  out  in  folio 
2"  of  this  amended  answer  refer.  There  is  no  folio  2  of  the  amended 
answer  in  the  record,  and  the  defense  or  counterclaim  cannot  be 
aided  by  this  allegation.  Paragraph  5  must  stand  by  itself  as  a 
separate  and  independent  defense  or  counterclaim,  and  as  such  it 
is  clearly  deficient,  in  that  there  is  no  statement  that  there  was  any- 
thing due  from  the  plaintiffs'  assignor  to  the  defendant  upon  the 
loan  or  obligation  for  which  the  bond  and  mortgage  and  policy  in 
question  were  security.  The  substance  of  the  allegation  is  simply 
that  a  judgment  was  rendered  in  an  action  for  the  collection  and 
enforcement  of  a  bond  and  mortgage  Tn  the  sum  of  f4,000,  made 
by  Jeannette  Hirsch,  and  thereafter  assigned  and  delivered  to  the 
defendant  as  security  for  the  same  indebtedness  for  which  the  as- 
signment to  him  of  this  policy  in  question  was  made.  There  is  no 
allegation  here  as  to  the  amount  of  that  indebtedness,  as  to  whether 
any  part  of  it  remained  unpaid  after  the  amount  that  was  realized 
upon  the  sale  of  the  mortgaged  premises  was  applied  to  this  pay- 
ment; and  there  is  nothing,  therefore,  that  would  justify  the  court 
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in  awarding  any  part  of  this  sum  to  pay  an  amonnt  dne  to  the  de- 
fendant. 

We  think,  therefore,  that  the  judgment  must  be  reversed,  and  the 
demurrer  sustained,  with  costs  to  the  appellants,  with  le^*^**  to  the 
defendant  to  amend  his  answer  withm  20  days  upon  payment  of 
such  costs  and  the  costs  in  the  court  below.    All  concur. 


(4  App.  Div.  38.) 

PEOPLE  T.  FOX. 

(Supreme  Court,  Appellate  Division,  First  Department    April  17,  1896.) 

Oleomargarine— Use— Place  of  Manufacture. 

The  agricultural  law  (Laws  1803,  c.  388),  art,  2.  §  26,  provides  that  no 
person  shaU  produce  or  manufacture  any  compound  in  imitation  of  natural 
butter,  or  sell  any  compound  produced  "in  violation  of  this  section  whether 
such  ♦  ♦  ♦  compound  be  made  or  produced  in  this  state  or  elsewhere." 
Section  28  provides  that  no  keeper  of  a  restaurant  shall  serve  therein, 
as  food  for  his  customers,  "any  compound  made  in  violation  of  the  pro- 
visions of  this  article."  Held^  that  the  phrase,  "in  violation  of  the  pro- 
visions of  this  article,"  Is  used  in  the  same  sense  in  both  sections,  and 
that  section  28  prohibits  the  serving  of  the  condemned  compound,  whether 
manufactured  in  the  state,  or  elsewhere. 

Appeal  from  court  of  general  sessions,  New  York  county. 

William  D.  Pox  was  indicted  for  a  violation  of  the  agricultural 
law,  in  serving  to  a  customer,  as  food,  an  imitation  of  natural  but- 
ter. From  a  judgment  convicting  him  of  a  misdemeanor,  and  from 
an  order  denying  his  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

The  indictment  charged  the  defendant  with  a  violation  of  the  provisions 
of  article  2  of  chapter  338  of  the  Laws  of  1893,  known  as  the  "Agricultural 
Law,"  in  serving  to  a  customer,  as  food,  a  certain  article  and  substance 
manufactured  out  of  and  from  animal  fats  and  animal  oils,  not  produced 
from  unadulterated  mUk  or  cream,  in  imitation  and  semblance  of  natural 
butter.  The  indictment  averred  that  the  article  and  substance  in  question 
was  made  and  produced  in  the  state  of  Kansas.  The  defendant  demurred 
to  the  indictment  on  the  grounds  (1)  that  the  grand  jury  by  which  said  In- 
dictment was  found  had  no  legal  authority  to  inquire  into  the  crime  char- 
ged, by  reason  of  its  not  being  within  the  local  jurisdiction  of  the  county  of 
New  York;  (2)  that  the  facts  stated  in  said  indictment  do  not  constitute  a 
crime;  (3)  that  said  indictment  states  that  the  article  or  substance  referred 
to  therein  had  been  made  and  produced  elsewhere  than  in  the  state  of  New 
York,  to  wit,  in  the  state  of  Kansas,  which  matter,  if  true,  constitutes  a  legal 
justiflcation  and  excuse  for  the  acts  charged  in  said  indictment  and  a  legal 
bar  to  the  prosecution.  The  demurrer  was  overruled,  and  the  defendant 
thereupon  pleaded  not  guilty  to  the  indictment.  He  was  convicted  upon  the 
trial,  and  sentenced  to  pay  a  fine  of  $50. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Benjamin  F.  Tracy  and  Frank  H.  Piatt,  for  the  appellant. 
John  D.  Lindsay,  for  the  People. 

BARRETT,  J.  The  question  here  ie  as  to  the  meaning  of  the 
words,  "in  violation  of  the  provisions  of  this  article,"  contained  in 
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section  28  of  the  agricultural  law  (Laws  1893,  c.  338).  The  section, 
in  substance,  provides  that  no  restaurant  keeper  shall,  serve  as  food 
for  his  customers,  or  use  for  cooking  purposes,  any  article  or  sub- 
stance made  "in  violation  of  the  provisions  of  this  article,"  namely, 
article  second,  relating  to  dairy  products.  The  appellant  insists 
that  the  words  in  question  are  limited  to  a  legally  punishable  vio- 
lation. The  respondents  contend  that  they  embrace  any  article 
made  contrary  to  the  provisions  of  the  act.  We  agree  with  the  lat- 
ter construction.  The  act  defines  its  own  intent.  Section  26  tp 
prefaced  with  this  headline,  "Manufacture  and  Sale  of  Imitation 
Butter  Prohibited."  Section  28  commences  "Prohibited  Articles  not 
to  be  Furnished."    Section  36  reads  as  follows: 

"Object  and  Intent  of  This  Article.  This  article  and  each  section  there- 
of are  declared  to  be  enacted  to  prevent  deception  in  the  sale  of  dairy 
products,  and  to  preserve  the  public  health,  which  is  endangered  by  the 
manufacture,  sale  and  use  of  the  articles  or  substances  herein  regulated  or 
prohibited." 

Thus  we  have  a  distinct  legislative  declaration  that  the  substance 
in  question  is  deleterious,  and  that  the  object  of  the  prohibition  is 
to  preserve  the  public  health.  The  words  were  meant  to  cover  the 
intent.  "Made  in  violation  of  the  provisions  of  this  article"  was 
simply  a  concrete  expression  meaning  "made  in  the  manner  con- 
demned by  this  article."  To  limit  it  to  such  making  as  could  be 
punished  by  the  courts  would  destroy  the  entire  system.  "Such 
construction  of  a  statute,"  said  Earl,  J.,  in  Pierson  v.  People,  79 
N.  Y.  433,  "should  be  adopted  as  appears  most  reasonable,  and 
best  suited  to  accomplish  the  objects  of  the  statute."  The  appel- 
lant insists  upon  a  construction  which  would  enable  the  proprietor 
of  every  hotel  and  restaurant  in  this  state  to  serve  with  impunity 
what  the  legislature  declares  to  be  a  deleterious  substance,  and  thus, 
according  to  the  legislative  judgment,  to  jeopardize  the  public 
health.  All  the  proprietor  has  to  do,  upon  that  construction,  is  to 
secure  the  condemned  article  elsewhere.  If  it  is  manufactured  upon 
the  other  side  of  the  boundary  line  of  this  state,  he  can  injure  the 
public  health  here  with  impunity.  This  construction  is  unreason- 
able. The  prohibited  article  is  none  the  less  made  in  violation  of 
the  provisions  of  the  agricultural  law  because  made  where  those 
provisions  have  no  binding  force.  'Violation"  here  means  prac- 
tical nonconformity,  as  well  as  punishable  transgression.  It  is 
urged  that  section  26  favors  the  appellant's  contention,  because 
there  also  the  sale  of  any  such  article  "in  violation  of  the  provisions 
of  this  section"  is  forbidden,  while  the  prohibition  is  coupled  with 
the  phrase  (which  follows),  "whether  such  article,  substance  or 
compound  shaW  be  made  or  produced  in  this  state  or  elsewhere." 
The  appellant  contends  that  the  absence  of  the  latter  phrase  in 
section  28  is  significant.  But  still  the  question  is  as  to  the  mean- 
ing, even  in  section  26,  of  the  words,  "in  violation  of  the  provisions 
of  this  section."  Unless  they  mean  what  we  have  suggested,  name- 
ly, nonconformity  to  the  manufacturing  regulations  of  the  section, 
the  words  which  follow,  and  which  are  supposed  to  be  significant, 
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have  no  force  and  are  simply  contradictory.  The  legislature  surely 
never  meant  to  embody  in  a  single  sentence  such  a  provision  as  this : 
That  no  person  shall  sell  any  article  made  in  this  state  in  viola- 
tion of  the  provisions  of  this  section,  whether  such  article  be  made 
in  this  state  or  out  of  this  state.  What  the  legislature  really  intend- 
ed was  to  accentuate  its  previous  meaning.  The  purpose  was  to 
prohibit  the  sale  of  goods  of  the  condemned  class.  Lest  the  ex- 
pression, "made  in  violation  of  the  provisions  of  this  section,"  should 
possibly  be  considered  ambiguous,  the  words  of  legislative  con- 
struction, ^*whether  made  or  produced  in  this  state  or  elsewhere," 
were  added.  Having  used  those  words,  not  to  amplify  or  extend 
the  prohibition,  but  to  construe  and  emphasize  it,  it  was  unneces- 
sary  to  repeat  such  words  of  construction  in  the  following  twenty- 
eighth  section.  They  were  really  unnecessary  in  section  26.  They 
were  equally  unnecessary  in  section  28.  Without  them  there  was 
no  genuine  ambiguity.  The  violation  contemplated  was  clear 
enough,  namely,  the  production  or  sale  or  use  of  goods  which  the 
legislature  deemed  deleterious.  But  whatever  possible  doubt  there 
might  have  been  was  set  at  rest  by  the  words  which  we  have  called 
"words  of  construction."  The  expression,  "in  violation  of  the  pro- 
visions," etc.,  has  precisely  the  same  meaning  in  the  one  section  as 
the  other.  The  words  themselves  are  the  same.  They  mean  the 
same  thing  without  any  words  of  construction,  and  they  mean  it 
none  the  less  with  such  words  of  construction. 

W^e  have  no  doubt  that  the  defendant  was  properly  convicted,  and 
that  the  judgment  should  be  affirmed.    All  concur. 


PATTERSON    v.    PATTERSON. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  24,  1896.) 

1.  DivoKCE— Tkmporary  Alimony. 

The  aUowance  of  temporary  alimony  and  counsel  fees  rests  in  the  dis- 
cretion of  the  trial  court,  but  the  exercise  of  such  discretion  is  reviewable. 

2,  Same— Imposing  Conditions— Refeuexce. 

The  temporary  alimony  awarded  to  a  w^lfe  who  is  plaintiff  In  an  action 
for  separation  should  be  based  on  the  evidence,  and  be  such  In  amount 
as  is  necessary  and  reasonable  in  view  of  the  requirements  of  the  trial 
and  the  circumstances  of  the  parties;  and  where  an  order  has  fixed  Fueh 
an  amount  it  is  not  a  proper  exercise  of  the  court's  discretion  to  make  its 
payment  conditional  on  plaintiff's  consent  to  a  reference,  or  to  require 
payment  of  double  the  amount  on  failure  of  defendant  to  consent  to  such 
reference. 

Appeal  from  special  term,  New  York  county. 

Action  by  Prances  E.  Patterson  against  Charles  G.  Patterson  for 
separation.  From  the  provisions  of  an  order  allowing  temporary 
alimony  and  counsel  fees,  defendant  appeals.    Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY,. 
WILLIAMS,  and  PATTERSON,  JJ. 

E.  S.  Clinch,  for  appellant. 

John  R  MacArthur,  for  respondent 
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RUMSEY,  J.  The  action  waa  brought  for  a  separation.  After 
issue  was  joined,  the  plaintiff  moved  for  alimony  and  counsel  fees, 
and  after  a  full  hearing  the  court  made  an  order  containing  the  fol- 
lomng  provisions,  from  which  the  appellant  has  taken  this  appeal: 

•*That,  If  both  plalntlfif  and  defendant  consent  to  such  reference,  an  aUow- 
ance  of  twenty-five  doUars  per  week  shall  be  paid  to  the  pl&Intiff  or  plaintilTB 
attorneys  by  the  defendant  on  or  before  the  noon  of  Saturday  of  each  week, 
commencing  on  Saturday,  February  29th,  and  until  the  referee  shall  make  his 
report.  That  the  further  sum  of  two  hundred  and  fifty  dollars,  back  alimony, 
be  paid  by  defendant  to  plaintiff  or  plaintiff's  counsel  on  or  before  the  29th 
day  of  February,  1S96,  which  sum,  when  paid,  shall  be  in  full  for  aU  alimony 
to  which  the  plaintiff  shall  be  entitled  up  to  the  22d  day  of  February,  1S96. 
That  two  hundred  and  fifty  dollars  be  paid  as  a  counsel  fee  by  defendant  to 
plaintiff's  attorneys  on  or  before  the  7th  day  of  March,  189G.  That  if  the 
plaintiff  refuses  to  consent  to  a  reference  as  above  ordered  by  serving  on  or 
before  February  24,  189(5,  a  consent  In  writing  upon  the  attorney  for  the  de- 
fendant, no  alimony  or  counsel  fee  shall  be  aUowed,  and  her  motion  wiU  be 
denied.  If  the  plaintiff  shall  consent  as  above  provided,  and  the  defendant 
shaU  not,  on  or  before  the  29th  day  of  February,  1896,  consent  to  a  reference 
as  above  ordered,  then  the  amount  to  be  paid  by  him  as  above  ordered 
shaU  In  each  case  be  double  the  amount  above  mentioned.'  If  there  be  an 
order  of  reference  herein,  that  the  said  reference  proceed  on  two  days'  notice 
by  either  party  to  the  other,  and  continue  from  day  to  day  until  completed, 
unless  the  referee  shaU  otherwise  order." 

It  is  not  necessary  to  rehearse  the  testimony  in  this  case.  After 
having  read  it,  we  are  satisfied  that,  if  this  order  haid  confined  itself 
simply  to  awarding  to  Mrs.  Patterson  the  amount  of  alimony  and 
counsel  fee  which  was  fixed  by  the  court,  no  fault  could  have  been 
found  with  it.  The  question  simply  is  whether  those  provisions 
of  the  order  cited  above  are  proper,  so  far  as  they  take  away  the 
alimony  from  the  plaintiff,  if  she  refuses  to  consent  to  a  reference, 
or  increase  the  amount  of  it  in  case  the  defendant  refuses  to  consent. 
The  order  for  alimony  and  counsel  fees  in  matrimonial  actions  is 
discretionary,  but,  like  all  discretionary  orders,  it  is  reviewable  by 
the  appellate  division.  In  cases  of  this  kind,  if  there  has  been  a 
palpable  abuse  of  the  discretion  of  the  court,  or  if  the  court  seems 
to  have  been  controlled  by  improper  considerations  in  making  the 
order,  there  is  no  doubt  of  the  power  of  this  court  to  review  its 
action  upon  appeal.  Lowenthal  v.  Lowenthal,  68  Hun,  366,  22  N. 
Y.  Supp.  858.  That  condition  of  affairs  clearly  exists  here.  In 
making  allowances  of  this  kind  to  the  wife,  they  should  be  such  only 
as  are  necessary  to  enable  her  to  carry  on  the  action  or  for  her  sup- 
port, having  regard  to  the  circumstances  of  the  respective  partiea 
Code  Civ.  Proc.  §  1769.  In  fixing  the  amount  of  alimony,  the  court 
should  take  into  consideration  the  nature  of  the  action,  whether  or 
not  the  wife  has  a  good  cause  of  action,  the  probable  difficulty  of 
proving  her  case,  and  the  strength  of  the  case  she  is  likely  to  be 
required  to  meet,  and  the  probable  expense  of  carrying  on  the  liti- 
gation. In  coming  to  a  conclusion  as  to  the  amount  of  alimony,  the 
station  in  life  of  the  husband,  his  means  as  shown  by  the  testimony, 
including  his  expenditures,  and  his  apparent  condition,  should  be 
the  criterion  as  to  the  proper  amount  necessary  to  give  the  wife 
suitable  support;  it  being  remembered  that  such  suitable  support  is 
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not  simply  what  will  supply  her  with  the  bare  necessaries  of  life, 
but  such  a  sum  as  w^ill  keep  her  in  the  situation  and  condition  in 
which  her  husband^s  means  entitle  her  to  live.  WTien  those  ques- 
tions are  answered,  and  the  amount  necessary  to  pay  such  expenses 
is  ascertained,  the  amount  of  the  allowance  ceases  to  be  entirely  a 
question  of  discretion,  but  should  be  made  commensurate  with  those 
needs.  But  the  wife,  while  she  should  have  so  great  an  amount  as 
is  necessary  to  pay  those  expenses,  if  the  husband's  means  will  per- 
mit, is  not  to  have  more  than  that,  and  should  have  nothing  award- 
ed to  her  if  she  has  means  of  her  own  sufficient  to  carry  on  the 
action  and  to  support  herself.    Collins  v.  Collins,  80  N.  Y.  1. 

It  may  be  that  in  actions  for  separation,  where  a  jury  trial  is  not 
a  matter  of  right,  the  court  may,  as  a  condition  of  awarding  alimony, 
require  the  wife  to  consent  to  a  reference,  to  the  end  that  the  rights 
of  the  parties  may  be  quickly  determined,  and  the  amount  of  per- 
manent alimony  to  be  paid,  if  the  wife  is  entitled  to  it,  may  be 
ascertained.  But  alimony  or  counsel  fees  should  never  be  given 
to  a  wife  for  the  mere  purpose  of  punishing  the  defendant,  the  hus- 
band, either  because  he  refuses  to  consent  to  the  taking  of  any 
step  in  the  action,  or  because  he  has  shown  by  the  proceedings  in 
the  action  that  he  is  an  unworthy  person.  It  is  quite  likely  in  this 
case  that  each  of  these  reasons  may  have  moved  the  court  to  double 
the  amount  of  alimony  and  counsel  fee  in  case  the  defendant  re- 
fused to  consent  to  a  reference,  but  that  action  was  entirely  un- 
warranted. While  the  si)eedy  disposition  of  these  actions  is  al- 
ways to  be  desired,  yet,  ordinarily,  parties  should  not  be  compelled 
to  consent  to  a  reference.  The  court,  not  content  with  awarding 
alimony  and  counsel  fees  to  the  wife,  directed  that,  if  the  husband 
did  not  consent  to  refer  the  case,  double  the  amount  which  had  been 
fixed  by  him  as  a  sufficient  alimony  and  counsel  fee  should  be  paid. 
This  action  of  the  court,  we  think,  was  error.  The  case  made  by 
the  plaintiff  was  such  as  to  entitle  her  to  alimony  and  counsel  fee, 
and  there  was  no  case  which  would  authorize  the  court  to  require 
her  to  consent  to  a  reference  as  a  condition  of  obtaining  it,  and  cer- 
tainly nothing  to  require  the  defendant  to  pay  double  the  amount 
which  was  necessary  to  support  his  wife,  and  enable  her  to  carry  on 
the  action,  if  he  did  not  consent  to  refer  the  case. 

For  these  reasons  so  much  of  the  order  as  denies  alimony  or 
counsel  fee  to  the  plaintiff  if  she  refuses  to  consent  to  a  reference, 
and  so  much  of  the  order  as  doubles  the  counsel  fee  and  alimony 
if  the  defendant  refuses  to  consent  to  a  reference,  and  so  much  of 
the  order  as  requires  that  the  reference  should  proceed  upon  two 
days'  notice,  and  continue  from  day  to  day  until  completed,  is  re- 
versed; but  the  second,  third,  and  fourth  subdivisions  of  the  order, 
which  award  alimony  and  counsel  fee  to  the  plaintiff  at  the  sums 
therein  fixed,  are  affirmed,  and,  as  thus  modified,  the  order  is  af- 
firmed, without  costs.    All  concur. 
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MANNING   et  al.   v.  SCHMITT. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  24,  1896.) 

Witness—Competency— Transaction  with  Decedent. 

Under  Code  Civ.  Proc.  §  829,  which  prohibits  a  party  from  testifying; 
in  his  own  behalf,  against  the  personal  representatives  or  survivor  of  a 
deceased  person,  as  to  a  personal  transaction  between  the  witness  and  such 
deceased  person,  where,  in  an  action  by  a  partnership,  one  of  the  part- 
ners died  before  the  trial,  the  testimony  of  defendant  as  to  an  oral  war- 
ranty made  by  the  deceased  partner  was  incompetent. 

Appeal  from  trial  term,  New  York  county. 
Action  by  Alfred  G.  Manning  and  James  S.  Manning,  partners 
as  A.  G.  Manning  &  Go.,  against  Robert  Schmitt    Judgment  for 
defendant,  and  plaintiffs  appeal.     Reversed. 

The  action  was  brought  to  recover  the  balance  of  the  purchase  price  of 
a  gas  engine  sold  and  delivered  by  plaintiffs  to  defendant  The  defense  was 
breach  of  warranty,  and  a  counterclaim  for  a  part  of  the  purchase  money 
paid  and  for  damages.  The  defendant  made  and  delivered  to  plaintiffs  an 
order  for  the  engine,  which  plaintiffs  received,  and  under  which  they  deliv- 
ered the  engine.  The  purchase  was  made  April  29,  1889.  The  total  pur- 
chase price  was  $377,  of  which  $190  was  paid  at  the  time  of  the  delivery  of 
the  engine.  The  warranty  was  alleged  to  have  been  by  parol,  and  was  proved 
by  the  defendant's  evidence  alone.  There  was  no  other  witness  sworn  on 
the  subject.  The  plaintiffs  were  co-partners,  and  were  father  and  son. 
The  son  was  not  present  at  the  sale,  and  had  nothing  to  do  with  it.  The 
father  and  plaintiffs'  bookkeeper  represented  the  firm  in  the  transaction, 
and  it  was  with  them  the  interview  took  place  which  constituted  the  war 
ranty  upon  which  the  defense  was  based.  The  elder  member  of  the  plain- 
tiffs' firm  died  April  20,  1891,  after  the  action  was  begun,  but  before  th€ 
trial,  which  took  place  in  December,  1892.  The  evidence  of  the  defendant 
with  reference  to  this  interview  and  warranty  was  objected  to  when  it 
was  given,  on  the  ground  that  the  partner  with  whom  it  was  had  was  de- 
ceased. Another  interview  between  defendant  and  this  same  partner  was 
allowed  to  be  testified  to  by  the  defendant  as  having  taken  place  after  the 
disagreement  as  to  the  engine  had  arisen.  This  was  also  objected  to  when 
it  was  given.  Then  a  motion  was  made,  latei,  to  strike  DUt  all  this  evi- 
dence, which  motion  was  denied.  Exceptions  were  taken  by  plaintiffs* 
counsel  to  these  several  rulings.  The  case  was  submitted  to  the  Jury,  and 
they  were  instructed  that,  upon  this  evidence,  they  might  find  a  warranty  as 
alleged,  and,  if  there  was  a  breach,  they  might  render  a  verdict  in  favor  of 
defendant  upon  his  counterclaim,  which  they  dia. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

John  J.  Gonnelly,  for  appellants. 
Arthur  S.  Tompkins,  for  respondent. 

WILLIAMS,  J.  It  wa«  clearly  erroneous  to  permit  defendant  to 
testify  to  personal  interviews  with  the  member  of  plaintiffs'  firm 
who  was,  at  the  time  of  the  trial,  deceased.  Section  829  of  the  Code 
prohibits  the  giving  of  such  evidence.  It  cannot  be  claimed  the  ob- 
jection was  not  brought  to  the  attention  of  the  court  with  satBdent 
clearness.  WTien  the  subject  first  arose,  the  court  said:  **Strike 
out  the  testimony  that  he  had  this  conversation  with  a  man  who  is 
alleged  to  be  dead."  The  next  time  the  question  was  presented, 
the  objection  was  put  upon  the  express  ground  that  it  already  ap- 
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peared  that  the  conversation  was  with  the  partner  who  had  since 
died,  and  the  court  said:  ^^If  you  want  to  put  that  in,  I  shall  al- 
low you  to  do  it,  but  at  the  same  time  say,  as  I  have  said  before, 
it  is  extremely  doubtful,  and  I  do  not  see  that  it  is  necessary  to 
your  case.  If  you  think  it  is,  and  want  to  take  the  risk,  I  will 
allow  it."  And  again,  when  the  later  interview  was  offered  to  be 
proven,  and  objection  was  made  that  it  was  within  the  provisions 
of  the  statute,  the  court  said:  **If  you  want  to  take  the  risk,  I 
will  let  it  go  in."  The  objections  were  not  very  definite.  They 
might  have  been  more  specific,  but  it  is  apparent  that  the  court 
was  fully  apprised  and  was  well  aware  of  the  grounds  of  the  ob- 
jections. They  were  grounds  which  in  no  way  could  have  been 
obviated.  The  defendant  was  incompetent  to  give  evidence  of  ei- 
ther of  these  interviews,  and  it  was  error  to  permit  him  to  give  it. 

For  this  error  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellants  to  abide  event     All  concur. 


HILL  V.  LEE. 
(Supreme  Court,  AppeUate  Division,  First  Department    April  24,  1896.) 

1.  MoRTOAOE  Foreclosure— Costs  op  Guardian  for  Infant  Defendant. 

Costs  of  a  guardian  ad  litem  for  an  infant  defendant  in  a  suit  to  fore- 
close a  mortgage  cannot  be  recovered  by  him,  in  a  subsequent  action 
against  the  mortgagee,  on  the  ground  that  it  was  adjudged  that  such  costs 
be  i>ald  out  of  the  proceeds  of  sale.  Id  the  absence  of  an  allegation  that 
it  was  adjudged  that  the  mortgagee  should  pay  them. 

2.  Same— Liability  of  Mortgagee — Implied  Contract. 

No  Implied  contract  arises,  on  the  part  of  a  mortgagee,  to  pay  the  costs 
of  a  guardian  ad  litem  for  an  infant  defendant  in  a  foreclosure  suit, 
though  the  attorney  for  the  mortgagee  requested  such  guardian  to  file 
an  answer  for  the  infant. 

Appeal  from  special  tenn.  New  York  county. 

Action  by  George  Hill  against  Robert  P.  I^,  individually  and  as 
executor  of  the  last  will  of  Walter  N.  De  Grauw,  deceased,  for  serv- 
ices as  guardian  ad  litem  in  a  former  suit.  From  a  judgment  dis- 
missing the  complaint,  plaintiff  appeals.    Modified. 

The  complaint  alleges,  in  substance,  that  one  Sarah  D.  WiUtams  made  and 
executed  in  1889,  to  one  De  Grauw,  a  mortgage  on  real  property  in  the  city 
of  Brooklyn,  to  secure  payment  of  her  bond  for  $1,000;  that  Mrs.  Williams 
died  in  1894,  leaving  three  children,  one  of  whom  was  Emma  H.  Williams, 
an  infant;  that  thereafter  an  action  was  begun  by  De  Grauw  to  foreclose  this 
mortgage,  in  which  said  infant,  Emma  H.  Williams,  was  made  a  party  defend- 
ant; that  the  complaint  prayed,  among  other  things,  that  each  of  the  defend- 
ants be  barred  and  foreclosed  of  all  right  in  and  title  to  the  property,  and 
that  there  be  paid  to  the  plaintiff,  out  of  the  proceeds  of  sale,  the  mortgage 
debt  with  interest  and  costs,  and  the  expenses  of  sale;  that  upon  the  petition 
of  her  father,  and  the  present  plaintifTs  consent,  the  latter  was  appointed 
guardian  ad  litem  of  Emma  H.  Williams  on  January  15,  1895,  and  was  author- 
ized and  directed  to  appear  and  defend  the  action  in  her  behalf;  that  there- 
upon he  served  a  notice  of  appearance  for  the  infant  in  the  action;  that  on 
January  18,  1895,  the  attorney  for  De  Grauw  requested  Mr.  HiU  to  serve  his 
answer  as  such  guardian,  which  he  accordingly  did;    that  such  proceedings 
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wei-e  thereupon  had,  on  notice  to  Mr.  Hill,  that  the  usual  Judgment  of  fore- 
closure and  sale  was  entered,  which  provided,  among  other  things,  for  the 
payment  to  Mr.  Hill,  as  guardian  ad  litem,  out  of  the  proceeds  of  sale,  of  his 
costs  and  disbursements,  amounting  to  $66.85;  that  Mr.  Hlirs  services  were 
rendered  by  him  as  guardian  ad  litem  of  Emma  H.  Williams,  for  the  benefit 
of  De  Grauw,  the  plaintilf  in  the  foreclosure  action,  and  upon  De  Grauw's 
Implied  request.  It  also  appeared  that  De  Grauw  died  pending  the  foreclosure 
action,  and  that  it  was  continued  by  the  present  defendant  as  his  executor, 
and  that  the  property  sold  for  much  less  than  the  amount  of  the  mortgage 
debt,-~in  fact,  that  It  was  bid  In  by  the  present  defendant  for  but  $50,— and  that 
Mr.  Hill  has  not  been  paid  the  sum  directed  to  be  paid  him  by  the  Judgment. 
There  is  a  further  allegation  that  the  referee's  report  of  sale,  as  filed,  in- 
cluded. In  the  deficiency  statement,  the  amount  of  Mr.  Hill's  costs.  There  is 
no  allegation  that  any  deficiency  judgment  has  been  entered.  The  complaint 
was  demurred  to  upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BAREETT,  BUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Greorge  Hill,  in  pro.  per. 

Theo.  F.  C.  Demarest,  for  respondent. 

BARRETT,  J,  The  complaint  avers  that  it  was  adjudged  in  the 
foreclosure  action  that  the  mortgaged  premises  be  sold,  and  that 
the  costs  of  the  guardian  ad  litem  be  paid  out  of  the  proceeds  of 
sale.  There  is  no  averment  that  it  was  adjudged  that  these  costs 
should  be  paid  by  the  mortgagee  plaintiff.  It  follows  that  the  pres- 
ent plaintiff,  the  guardian  ad  litem  in  the  foreclosure  action,  cannot 
recover  upon  the  judgment.  Nor  can  he  recover  upon  an  implied 
promise  upon  the  part  of  the  mortgagee  plaintiff  to  pay  his  costs. 
No  express  promise  is  averred.  The  averment  is  that  the  guardian's 
services  were  rendered  for  the  benefit  of  the  mortgagee  plaintiff^ 
and  upon  the  latter's  implied  request.  But  this  is  a  mere  conclusion 
of  law,  which  is  not  borne  out  by  the  facts  stated,  and  which  is  not 
admitted  by  the  demurrer.  The  services  were  not,  in  fact,  render- 
ed for  the  benefit  of  the  mortgagee  plaintiff,  but  for  the  protection 
of  the  infant.  Any  act  of  one's  adversary,  whereby  the  litigation 
is  expedited,  may,  in  one  sense,  be  said  to  be  beneficial;  but  the 
intei-position  of  an  answer,  however  prompt,  is  surely  not,  in  a 
legal  sense,  an  act  done  for  the  benefit  of  the  plaintiff.  If  the  mort- 
gagee plaintiff  had  been  unsuccessful  in  the  foreclosure  action,  the 
court  could  have  awarded  costs  against  him  in  favor  of  the  guard- 
ian ad  litem,  the  same  as  in  favor  of  any  other  successful  defend- 
ant. But  he  cannot  well  be  charged  with  a  defendant's  costs,  where 
he  was  entitled  to  and  has  secured  his  decree,  as  against  that  de- 
fendant. The  court  had  authority  to  award,  as  it  did,  costs  to  be 
paid  out  of  the  proceeds  of  the  sale.  If  these  proceeds  were 
insufilclent,  and  the  infant  had  an  independent  estate,  the  court 
could  still  protect  the  guardian,  in  a  proper  proceeding,  by  directing 
payment  out  of  the  infant's  estate.  But  there  the  power  of  the 
court  ends,  and  there  the  guardian's  rights  end.  He  cannot  look 
to  the  successful  plaintiff  personally.  The  latter  has  no  contract 
relation  with  him,  express  or  implied.  As  well  might  the  com- 
mittee of  a  lunatic,  or  the  representative  of  a  deceased  judgment 
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creditor,  claim  such  contract  relation  merely  because  the  mortgagee 
plaintiff,  to  secure  a  yalld  decree,  must  bring  him  in. 

The  averment  that  the  attorney  for  the  mortgagee  plaintiff  re- 
quested the  guardian  ad  litem  to  serve  his  answer  is  of  no  moment 
That  was  simply  a  request  that  the  guardian  do  his  duty  by  the 
infant,  and  do  it  pi'omptly.  It  was  certainly  not  a  request  to  per- 
form a  service  for  the  plaintiff  in  the  foreclosure  action.  This  sug- 
gestion of  the  appellant  exposes  the  fallacy  of  his  contention;  for 
how  can  a  plaintiff  contract  with  propriety  for  a  service  to  himself, 
the  foundation  of  which  is  a  service  to  his  adversary?  And,  if  he 
cannot  make  an  express  contract,  how  can  one  be  implied?  The 
guardian  is  appointed  to  protect  the  infant  by  defeating  the  plain- 
tiff, if  there  be  just  ground  of  defense.  He  must  look  into  the  case 
to  see  whether  there  be  such  ground  of  defense.  Of  what  value 
would  his  services  be  to  the  infant,  were  he  the  hireling  of  the  plain- 
tiff? Even  where  he  finds  no  defense,  and  merely  submits  the  in- 
fant's interests  to  the  court,  he  still  must  see  to  it  that  the  plaintiff 
secures  no  greater  judgment  than  he  is  legally  entitled  to.  A  per- 
son in  such  a  position  cannot  reasonably  be  likened  to  the  referees  or 
others  who  are  called  on  by  the  court  to  perform  independent  func- 
tions of  an  official  character  in  the  cause,  or  in  the  execution  of  the 
judgment.  The  plaintiff  is  undoubtedly  liable  for  the  fees  and 
charges  which  are  incident  to  the  procedure.  But  these  necessary 
expenses  of  the  litigation  are  entirely  different  from  the  statutory 
costs  awarded  to  parties  as  between  each  other,  and  from  the  char- 
ges of  attorneys  for  their  services  to  their  clients.  The  services 
of  the  guardian  ad  litem  are  not  analogous  to  the  necessary  dis- 
bursements incurred  in  the  cause.  They  are  independent  services 
rendered  to  the  infant  for  his  protection,  and  not  in  any  just  sense 
rendered  to  the  plaintiff. 

The  order  and  interlocutory  judgment  should  not,  however,  have 
provided  for  a  dismissal  of  the  complaint,  in  terms,  ''upon  the 
merits,"  The  effect  of  the  judgment  shoiUd  not  have  been  thus 
adjudicated.  /  The  judgment  should  have  been  in,  the  usual  form. 
It  should  be  modified  by  striking  out  the  words  "upon  the  merits," 
wherever  these  words  appear  therein,  and  as  thus  modified  affirmed, 
without  costs  of  this  appeal,  and  with  leave  to  the  plaintiff  to 
amend  his  complaint,  if  so  advised,  within  20  days,  upon  payment  of 
the  costs  awarded  by  the  si)ecial  term.    All  concur. 


GBOFFROY  v.  GILBERT  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department     May  1,  1896.) 

1.  Life  Insurancb— Insurable  Interest. 

A  minor  daughter  has  an  insurable  Interest  in  the  life  of  her  father. 

8.  Same— Vested  Interest. 

Where  a  father  procures  a  life  insurance  policy  for  the  benefit  of  his 
daughter,  she  acquires  a  vested  interest  in  the  policy  on  its  delivery  to  him. 
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8.   SaME~BeN£FICIART£8. 

A  life  insurance  policy,  payable  to  the  insured's  daughter  or  her  legal 
representatives,  passes,  on  the  death  of  the  daughter  prior  to  the  death  of 
the  father,  to  the  administrator  of  the  daughter. 

Appeal  from  special  term,  New  York  county. 

Action  by  Nicolas  Geoffroy,  as  administrator  of  Jennie  Clarkson 
Geoffroy,  deceased,  against  Alexander  Gilbert  and  Lewis  V.  F. 
Randolph,  executors  of  William  R.  Clarkson,  deceased,  and  others. 
From  a  judgment  entered  on  a  decision  of  the  special  term,  plain- 
tiff appeals.    Reversed,  and  judgment  rendered  for  plaintiff. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  WILLIAMS, 
O'BRIEN,  and  INGRAHAM,  JJ. 

B.  Crosby,  for  appellant. 

John  S.  Durand,  for  respondents. 

RUMSEY,  J.  In  the  month  of  February,  1868,  William  R  Clark- 
son procured  from  the 'New  York  Life  Insurance  Company  a  policy 
of  insurance  on  his  life  for  the  sum  of  f  10,000,  which  sum  the  life 
insurance  company  agreed  to  pay  on  the  occasion  of  his  death  to 
Jennie  Clarkson  or  her  legal  representatives.  The  consideration  for 
the  policy  was  expressed  in  it  to  be  the  sum  of  |724.60,  "paid  by  Wil- 
liam R.  Clarkson  for  the  benefit  of  his  daughter,  Jennie  Clarkson.'' 
William  R.  Clarkson  was  a  merchant,  residing  in  Plainfleld,  N.  J. 
His  age  at  the  time  this  policy  was  taken  out  does  not  appear. 
Jennie  Clarkson  was  his  only  daughter,  and  was,  at  the  time  the 
policy  was  bought,  four  years  of  age.  At  the  age  of  26  years  she  mar- 
ried the  plaintiff,  and  died  a  year  or  so  afterwards,  and  on  the  27th 
of  June,  1891,  her  father  surviving  her.  He  lived  until  the  16th 
day  of  March,  1895,  when  he  died.  Geoffroy,  the  plaintiff,  was  ap- 
]>ointed  the  administrator  of  his  wife,  the  daughter  of  William  R. 
Clarkson,  and  the  present  defendants  were  the  executors  of  William 
R.  Clarkson,  by  his  will.  At  the  time  of  his  death  Mr.  Clarkson  left 
his  wife  surviving  him,  having  no  children  except  Jennie  Clarkson. 
After  Mr.  Clarkson's  death,  the  plaintiff  made  the  proper  proof  to 
entitle  him  to  the  payment  of  the  sum  agreed  to  be  paid  by  the 
policy,  but  he  was  unable  to  produce  the  policy  itself,  which  was  In 
the  possession  of  the  executors  of  Mr.  Clarkson,  and  the  New  York 
Life  Insurance  Company  declined  to  pay  until  the  policy  was  sur- 
rendered, which  Mr.  Clarkson's  executors  refused  to  do.  The  plain- 
tiff thereupon  brought  this  action  to  obtain  a  judgment  requiring 
the  executors  of  William  R.  Clarkson  to  deliver  up  the  policy,  and 
that  the  life  insurance  company  thereupon  pay  the  amount  of  it  to 
him.  The  Jennie  Clarkson  Baptist  Orphanage  was  made  a  party 
defendant  because  it  claimed  to  be  a  legatee  under  the  will  of  Wil- 
liam R.  Clarkson,  deceased.  The  New  York  Life  Insurance  Com- 
pany paid  the  money  into  court,  and  the  action  was  discontinued 
as  to  it.  Upon  the  trial  at  special  term  the  court  held  that  the 
policy  was  payable  to  the  executors  of  William  R.  Clarkson,  and 
directed  a  judgment  that  the  complaint  be  dismissed,  and  that  the 
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money  in  court  be  paid  to  the  defendants,  executors  of  William  B. 
Clarkson.  From  the  judgment  entered  upon  that  decision,  this  ap- 
peal is  taken. 

The  trial  court  held  that  the  words  '"her  legal  representatives" 
did  not  have  their  usual  and  ordinary  meaning  in  this  policy,  but 
that  they  wei'e  to  be  construed  as  meaning  ''next  of  kin  of  Jennie 
Clarkson,''  and  for  that  reason  the  plaintiff,  who  was  her  adminis- 
trator, was  not  entitled  to  the  amount  of  the  policy.  It  is  to  be 
noticed  that  the  policy  recites  that  the  consideration  for  it  was 
paid  by  William  R  Clarkson  for  the  benefit  of  his  daughter,  Jennie 
Clarkson,  and  the  company  agreed  to  pay  the  amount  of  the  policy, 
when  it  should  become  due,  to  Jennie  Clarkson  or  her  legal  repre- 
sentatives. Jennie  Clarkson,beingthedaughter  of  William  R.Clark- 
son,  and  presumably  dependent  upon  him  for  her  support,  had  an 
insurable  interest  in  the  life  of  her  father.  For  many  years  it  had* 
been  held  to  be  doubtful  whether  that  was  the  law.  The  tendency 
of  the  decisions  in  the  English  courts  was  that  a  minor  child  had 
no  insurable  interest  in  the  life  of  a  father.  Such  continued  to  be 
the  law  for  many  years,  but  the  tendency  of  the  courts  in  that  di- 
rection has  been  from  exceeding  strictness  to  considerable  liberality. 
Whatev^*  may  have  been  the  notion  heretofore,  the  rule,  we  think, 
with  regard  to  an  insurable  interest  in  the  life  of  another,  is  well 
settled  by  Judge  Field  in  the  case  of  Warnock  v.  Davis,  104  U.  8. 
775.    At  page  779  he  says: 

"It  may  be  stated  generally,  however,  to  be  such  an  interest  arising  from 
the  relations  of  the  party  obtaining  the  insurance,  either  as  creditor  of  or 
surety  for  the  assured,  or  from  the  ties  of  blood  or  marriage  to  him,  as 
will  Justify  a  reasonable  expectation  of  advantage  or  benefit  from  the  con- 
tinuance of  his  life.  It  is  not  necessary  that  the  expectation  of  advantage 
or  benefit  should  be  always  capable  of  pecuniary  estimation,  for  a  parent 
has  an  insurable  interest  in  the  life  of  his  child  and  a  child  in  the  life  of 
his  parent;  a  husband,  in  the  life  of  his  wife,  and  a  wife  in  the  life  of  her 
husband.  The  natural  affection  in  cases  of  this  kind  is  considered  as  more 
powerful— as  operating  more  efllcaciously— to  protect  the  life  of  the  insured 
than  any  other  consideration.  But  in  all  cases  there  must  be  a  reasonable 
ground,  founded  upon  the  relations  of  the  parties  to  each  other,  either  pe- 
cuniary or  of  blood  or  afiinity,  to  expect  some  benefit  or  advantage  from  the 
continuance  of  the  life  of  the  assured." 

Such,  we  think,  is  a  fair  statement  of  the  law  on  this  subject  as 
it  exists  to-day.  There  is  no  case  in  this  country,  to  which  we  have 
been  referred,"  in  which  it  is  held  that  a  near  relative,  who  may  de- 
rive any  benefit  from  the  life  of  another,  has  not  an  insurable  in- 
terest in  that  life.  Indeed,  the  cases  are  all  to  the  contrary.  Lord 
V.  Dall,  12  Mass.  115;  Loomis  v.  Insurance  Co.,  6  Gray,  396;  In- 
surance Co.  V.  Kane,  81  Pa.  St.  154.  In  the  case  last  cited  it  was 
held  expressly  that  a  child  had  an  insurable  interest  in  the  life  of  a 
parent.  As  Jennie  Clarkson  had  an  insurable  interest  in  her  fa- 
ther's life,  the  policy  taken  out  for  her  benefit  undoubtedly  vested 
In  her  an  absolute  interest,  of  which  she  could  not  be  deprived 
during  her  life.  The  case  of  Olmsted  v.  Keyes,  85  N.  Y.  593,  seems 
to  be  conclusive  on  that  point.  In  that  case  a  life  insurance  com- 
pany had  issued  a  policy  of  insurance  on  the  life  of  Keyes  to  the 
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plaintiff,  as  trustee  for  Huldah  Keyes,  his  wife.  The  policy  was 
issued  in  184G»  and  Huldah  died  intestate  in  1857.  Afterwards 
Keyes  married  again,  and  thereupon  the  plaintiff,  at  the  direction 
of  Keyes,  assigned  to  the  second  wife  all  his  interest  as  trustee  in 
the  policy.  Upon  the  death  of  Keyes,  the  plaintiff  and  the  second 
wife  both  laid  claim  to  the  proceeds  of  the  policy.  The  court  of 
appeals  held  that  the  first  wife  acquired,  by  the  issuing  of  the  policy 
of  insurance  to  the  trustee  for  h^  benefit,  a  vested  interest  therein; 
that  she  could  have  made  a  valid  assignment  of  it  to  any  person 
during  her  life,  or  that  she  could  have  disposed  of  the  interest  by 
will.  It  held  further  that,  as  she  had  not  disposed  of  it,  it  vested 
in  her  husband  at  her  death,  by  virtue  of  his  right  of  survivorship, 
and  his  direction  to  the  plaintiff  passed  t^e  title  in  it  to  the  second 
wife,  who  was,  therefore,  entitled  to  be  paid  the  proceeds  of  l:he 
'policy.  The  fact  that  the  insurance  was  procured  by  the  father  tot 
the  benefit  of  the  daughter  does  not  diminish  the  right  of  the  daugh- 
ter. In  such  a  case,  where  he  procures  a  policy  of  insurance  upon 
his  life  for  the  benefit  of  the  daughter,  he  acts  simply  as  her  agent, 
and  she  acquires  a  vested  interest  in  the  policy  at  the  moment  of  its 
delivery  to  him.  Whitehead  v.  Insurance  Co.,  102  N.  Y.  144,  6  N. 
E.  267.  It  makes  no  difference  whether  the  policy  be  said  to  have 
been  issued  pursuant  to  the  statute  of  1840  (chapter  80,  Laws  1840) 
and  the  laws  amending  that  statute  or  not.  If  she  had  a  vested 
interest  in  this  policy,  there  was  nothing  in  the  case  to  show  that  it 
was  divested  by  her  death.  As  has  often  been  held,  and  as  this 
court  has  held  in  the  case  of  Bteinback  v.  Diepenbrock,  recently  de- 
cided, and  reported  in  1  App.  Dlv.  417,  37  N.  Y.  Supp.  279,  a  valid 
policy  of  insurance  is  a  mere  chose  in  action,  and  passes,  like  any 
other  chose  in  action,  upon  the  death  of  the  owner,  to  the  person 
who  is  entitled  to  take  his  personal  property.  In  this  case  *he 
policy,  by  its  terms,  is  made  payable  to  Jennie  Glarkson  or  her 
legal  representatives.  No  different  rules  are  to  be  applied  in  the 
construction  of  a  policy  of  insurance  than  in  any  other  contract.  In 
that  as  in  every  contract  the  words  are  to  be  construed  to  have  the 
ordinary  meaning  which  is  usually  given  to  them  in  common  par- 
lance, unless  facts  are  shown  from  which  it  is  made  to  appear  fiiat 
some  other  meaning  was  intended  to  be  given.  The  phrase  *iegal 
representatives"  ordinarily  means  executors  or  administrators,  and, 
in  the  absence  of  any  proof  requiring  a  different  meaning  to  be 
given  to  that  phrase,  it  must  be  thus  construed.  Sulz  v.  Associa- 
tion, 145  N.  Y.  560,  40  N.  E.  242.  Where  it  is  intended  to  give  to 
the  words  used  in  a  contract  a  different  signification  from  that 
which  they  are  ordinarily  to  receive,  the  burden  lies  upon  the  per- 
son who  claims  to  change  the  meaning  to  show  the  facts  which  au- 
thorize that  to  be  done.  Unless  some  such  facts  are  shown,  they 
must  receive  the  usual  signification.  Id.  The  respondent  cites  the 
case  of  Griswold  v.  Sawyer,  125  N,  Y.  411,  26  N.  E.  464,  to  sustain 
his  contention  that  in  this  case  the  phrase  "legal  representatives" 
does  not  have  its  ordinary  and  usual  meaning,  but  must  receive 
another  construction.    In  that  case  the  court  conceded  the  rule  to 
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be  as  is  laid  down  above;  that  those  words  ordinarily,  and  unless 
their  meaning  is  explained  and  altered  by  the  context,  must  be 
held  to  mean  executors  and  administrators;  and  the  court  there 
lay  hold  of  certain  facts  'which  were  made  to  appear,  from  which 
they  concluded  that  the  words  used  in  the  i)olicy  which  was  there 
construed  did  not  have  the  usual  meaning  which  is  given  to  them. 
But  the  facts  of  that  case  were  very  different  from  those  of  the  case 
at  bar.  In  that  case,  as  the  court  held,  it  was  a  necessary  infer- 
ence from  facts  outside  of  the  policy  that  the  words  did  not  have 
the  meaning  ordinarily  to  be  given  to  them.  In  this  case  no  facts 
were  shown  which  would  give  to  the  court  any  power  to  put  a 
different  construction  upon  those  words  than  their  ordinary  mean- 
ing. For  that  reason  the  case  of  Griswold  v.  Sawyer  does  not 
apply,  and  cannot  control  us  in  the  construction  of  this  policy. 
Here  no  facts  are  made  to  appear  from  which  it  could  be  inferred 
that  the  policy  was  taken  out  for  any  other  person  than  the  benefit 
of  the  daughter  or  her  husband.  The  very  fact  that  it  was  made 
payable  to  her  legal  representatives  necessarily  leads  to  the  infer- 
ence that  it  was  to  belong  to  her  estate  after  her  death.  She  was 
an  only  daughter.  Her  father  was  a  well  to  do  man,  leaving  an 
estate.  In  the  .nature  of  things,  it  was  fair  to  infer  that  she  would 
have  children  who  would  be  dependent  upon  her,  and  would  look 
to  her  estate  for  their  support;  and  the  provision  that  the  policy 
should  be  made  payable  to  her  legal  representatives  must  be  ac- 
cepted as  a  conclusive  indicatioh,  as  it  seems  to  us,  that  the  father, 
who  paid  the  money  and  took  out  the  policy  for  her  benefit,  intend- 
ed that  she  should  have  it  so  absolutely  that  she  could  make  any 
use  of  it  that  any  other  person  could  make  of  a  valuable  chose  in 
action  which  belonged  to  her.  But  it  is  useless  to  speculate  as  to 
the  intention  of  the  father  in  taking  out  this  policy  upon  any  out- 
side facts.  It  is  sufficient  to  say  that  nothing  has  been  shown 
which  would  warrant  the  court  in  giving  to  these  words  any  other 
or  different  meaning  from  that  which  they  ordinarily  have  in  com- 
mon use.  For  that  reason  the  conclusion  of  the  court  below  can- 
not be  sustained,  and  the  judgment  must  be  reversed,  and  judg- 
ment ordered  that  the  fund  in  court  belong  to  the  plaintiff,  and 
that  it  shall  be  paid  to  him.  The  costs  of  the  action  and  of  this 
appeal  should  be  paid  by  the  defendant.    All  concur. 


HAWLEY  V.  CITY  OF  GLOVERSVILLE. 

(Supreme  Court,  Appellate  Division,  Tbird  Department     April  14,  1896.) 

J.  Trial— Harmless  Error. 

In  an  action  against  a  city  for  Injuries  claimed  by  Its  np^Upently  allowing 
an  accumulation  of  ice  on  a  pubUc  sldewallc,  the  admission  in  evidence  of 
notice  to  a  police  officer  to  show  notice  to  the  city,  if  error,  was  harmless, 
where  it  appeared  that  the  city  had  notice  through  its  superintendent  of 
streets. 
2.  6ame. 

In  such  a  case  an  InBtruction  that  notice  to  a  policeman  was  notice  to  the 
city,  if  error,  was  likewise  harmless. 
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8.  Saicb— Erbor  Cured. 

Error  in  excluding  evidence  Is  cured  by  Its  subsequent  admission. 

4.  Appeal— Evidence— New  Objections. 

Objections  to  evidence  not  made  at  the  trial  cannot  be  urged  on  appeal. 
6.  Municipalities— Defective  Sidewalks— Liability. 

A  city  is  liable  for  injuries  sustained  by  slipping  on  ice  on  a  sidewalk, 
formed  by  slush  which  had  accumulated  thereon  freezing  the  night  before 
the  accident,  where  it  was  negligent  In  allowing  the  slush  to  remain  on  the 
sidewalk. 

6.  Same— Contributory  Neolioknce— Instruction. 

In  an  action  against  a  city  for  injuries  from  slipping  on  Ice  which,  through 
defendant's  negligence,  had  accumulated  on  a  sidewalk,  an  instruction  that 
plaintiff  was  bound  to  exercise  such  care  and  prudence  as  prudent  persons 
ordinarily  would  in  passing  over  such  a  place,  and  which  left  to  the  Jury 
the  question  whether  plaintiff,  under  the  circumstances,  exercised  such 
care  and  prudence,  was  sutQclent  on  the  question  of  contributory  negll 
gence. 

Appeal  from  circuit  court,  Fulton  county. 

Action  by  Lucinda  Hawley  against  the  city  of  Glover sville.  From 
a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an 
order  denying  motion  for  a'  new  trial,  made  on  the  minutes,  defend- 
ant appeals.    Affirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER 
WIN,  and  PUTNAM,  J  J. 

Jerome  Egelston  and  A.  D.  Baker,  for  appellant. 
Andrew  J.  Nellis,  for  respondent. 

MERWIN,  J.  On  the  3d  day  of  March,  1894,  at  about  8  o'clock  in 
the  morning,  the  plaintiff  fell  upon  an  icy  sidewalk  in  front  of  No. 
44  South  Main  street,  in  the  city  of  GrloTersvIlle,  and  sustained 
injuries,  for  which,  in  this  action,  she  has  recovered  damages  upon 
the  ground  that  the  accident  was  caused  by  the  negligence  of  the 
defendant  in  its  care  of  its  streets.  There  was  evidence  tending  to 
show  that,  at  the  point  where  the  plaintiff  slipped  and  fell,  the  side- 
walk was  in  a  dangerous  condition,  caused  by  an  accumulation  of 
snow  and  ice,  of  which  the  defendant  had  actual  or  constructive 
notice.  Whether  or  not  the  defendant  was  negligent  was  a  ques- 
tion for  the  jury.  Keane  v.  Village  of  Waterford,  130  N.  Y.  188, 
29  N.  E.  130;  Goff  v.  Village  of  Little  Falls  (Sup.)  20  N.  Y.  Supp.  175. 
This  does  not  seem  to  be  disputed  by  the  defendant,  but  it  is  claimed 
on  its  behalf  that  material  errors  were  made  by  the  trial  court  in 
rulings  upon  evidence,  and  in  its  action  upon  defendant's  requests 
to  charge.  The  plaintiff  was  permitted  to  show,  over  the  defend- 
ant's objection  and  exception,  that  South  Main  street,  in  the  vicinity 
of  the  accident,  w^as  patrolled  by  policemen  of  the  city.  The  de- 
fendant requested  the  court  to  charge  "that  knowledge  or  notice  of 
the  police  officers  of  the  city  of  the  existence  of  the  ice  and  condition 
of  the  sidewalks  at  the  point  in  question  is  not  notice  to  the  de- 
fondant."  The  court  refused,  except  as  already  charged,  to  which 
the  defendant's  counsel  excepted.  The  court  had  charged  as  fol- 
lows: 

*'It  is  true,  as  stated,  that  simple  notice  of  an  obstruction,  to  a  policeman, 
would  not  be  sufficient  to  charge  the  corporation  with  negligence  for  not  re- 
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moving  it.  But  If  there  waB  an  accumulation  of  snow  and  lee  that  was  dan- 
i^erous,  and  that  was  brought  to  the  notice  of  a  policeman,  and  the  policeman 
failed  to  do  his  duty  In  that  regard,  and,  by  reason  of  his  failure  to  notify  the 
proper  officers  of  the  city,  the  snow  was  not  removed,  and  injury  resulted, 
then  you  might  say  that  the  city  was  chargeable  with  negligence,  because  its 
officers  had  omitted  to  perform  their  duty." 

To  this  charge,  as  made,  no  exception  was  taken. 

By  the  cliai-ter  of  the  city,  it  was  made  the  duty  of  the  policemen 
to  report  to  the  mayor  all  violations  of  the  ordinances  and  by-laws 
of  the  city.  The  court,  in  its  charge,  without  objection  or  exception 
by  defendant,  referred  to  an  ordinance,  as  being  read  in  the  case, 
that  evidently  related  to  the  prevention  of  accumulation  of  snow  and 
ice  on  sidewalks.  This  ordinance  is  not  printed  in  the  case,  but  we 
must,  I  think,  assume  that  there  was  properly  in  the  case  an  ordi- 
nance of  the  character  and  import  as  incUcated  in  the  charge.  It 
thus  would  appear  that  it  was  the  duty  of  policemen  to  report  to 
the  mayor  any  dangerous  accumulation  of  ice  or  snow  that  was 
brought  to  their  notice.  In  Kehberg  v.  Mayor,  etc.,  91  N.  Y.  137, 
where,  by  statute,  it  was  made  the  duty  of  the  police  force  to  re- 
move nuisances  existing  in  the  streets,  it  was  held  that  notice  to 
a  policeman  of  such  an  unlawful  obstruction  in  the  street  was  notice 
to  the  city,  and  that  the  city  was  chargeable  with  any  neglect  on 
his  part  to  make  proper  observation  or  inquiry.  In  Twogood  v.  City 
of  New  York,  102  N.  Y.  21G,  6  N.  E.  275,  reversing  12  Daly,  220,  a 
patrolman  charged  with  the  duty  of  reporting  any  violation  of  city 
ordinances  made  report  to  his  superior  officer  that  the  snow  and 
ice  had  not  been  removed  from  a  certain  locality.  It  was  the  prac- 
tice of  the  superior  oflOicer  to  forward  such  reports  to  police  head- 
quarters, and  from  there  they  were  sent  to  the  office  of  the  cor- 
pwation  attorney.  It  was  charged  by  the  trial  court  that  the  re- 
ports by  the  policeman  to  his  superior  officer,  made  in  the  usual 
courae,  was  not  notice  to  the  defendant.  This  was  held  to  be  error. 
The  logic  of  these  cases  furnishes  some  support  to  the  proposition 
that  notice  to  the  policeman,  whose  duty  it  was  to  report  to  the  chief 
executive  officer  of  the  defendant,  was  notice  to  the  defendant.  But 
there  is  another  view  of  the  case  from  which  it  seems  to  me  to  be 
quite  clear  that  the  defendant  cannot  complain  of  any  rulings  of 
tiie  trial  court  as  to  notice  to  policemen.  The  evidence  on  the  part 
of  the  defendant  leads  clearly  to  the  conclusion  that  its  street 
superintendent,  notice  to  whom  was  notice  to  the  city  (McSherry  v. 
Trustees,  129  N.  Y.  612,  29  N.  E.  821),  had  actual  notice  of  the  con- 
dition, whatever  it  was,  of  the  walk  in  question.  He  claims  that 
it  was  not  in  as  bad  condition  as  it  was  claimed  to  be  on  the  part  of 
the  plaintiff.  He  testifies,  with  reference  to  the  time  of  the  acci- 
dent: 

*'We  had  taken  steps  in  the  last  three  days  to  have  the  walks  cleaned  on 
South  Main  street.  ♦  ♦  ♦  1  had  no  notice  as  to  the  condition  of  the  walk 
in  front  of  44  South  Main  street;  no  knowledge  of  It,  only  what  I  saw  as  I 
passed  by.    I  never  saw  any  ridge." 

Mr.  Lewis,  an  employ^  of  the  city,  under  the  street  superintend- 
ent, was  called  as  a  witness  for  the  city,  and  testified  that  foj!^three 
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days  prior  to  the  accident  it  froze  at  night,  and  thawed  in  the  day- 
time.    On  his  cross-examination  he  testified: 

"I  noticed  this  condition  of  It  for  three  days  prior  to  the  accident  I  noticed 
it  In  front  of  44  South  Main  street,  three  days  prior  to  the  accident.  The 
street  superintendent  gave  me  orders  to  notify  people  that  the  walks  were 
slushy,  and  to  clean  them;  and,  If  there  was  ice  on  the  sidewalk,  I  was  to 
notify  them.  I  notified  the  occupants  of  44  South  Main  street.  I  don't  know 
how  many  times  prior  to  the  accident  I  live  at  Klngsboro.  I  passed  and  re- 
passed on  South  !^Iain  street,  day  by  day,  to  see  whether  Ice  was  permitted 
to  accumulate  on  it  all  winter  long." 

Evidently  the  city  claimed  that  it  did  know  all  about  the  walk, 
and  that,  if  it  was  dangerous  at  all,  it  was  from  a  cause  so  recent 
that  the  corporation  was  not  liable. 

The  defendant  further  claims  that  questions  to  the  witness  Baker, 
the  street  superintendent,  as  to  the  general  condition  of  the  side- 
walks, were  improperly  ruled  out.  Any  error  in  that  regard  was 
cured  by  the  subsequent  evidence  of  the  witness.  Kie  evidence  of 
the  witness  Hawley  as  to  the  condition  of  the  walk  a  month  previous 
was  not  objected  to  as  being  too  remote.  The  question  to  the 
superintendent,  as  to  whether,  at  any  time  during  the  month  of 
February,  a  complaint  was  made  as  to  the  condition  of  the  walk  at 
44  South  Main  street,  if  material,  was,  in  substance,  subsequently 
answered. 

It  is  claimed  by  the  defendant  that  the  court  charged  that  if 
there  were  two  causes  of  the  injury,  both  contributing,  defendant 
would  be  liable,  if  the  injury  could  be  traced  to  either  one  of  those 
causes,  and  that  in  so  charging  the  rule  on  the  subject,  as  laid  down 
in  Taylor  v.  aty  of  Yonkers,  105  N.  Y,  202,  11  N.  R  642,  was  vio- 
lated. This  claim  of  defendant  does  not  correctly  state  the  charge. 
The  court,  in  the  course  of  its  charge,  said  that  if  there  were  two 
causes  which  might  produce  the  injury,  and  it  cannot  be  said  which 
of  the  two  was  the  cause  of  it,  and  the  defendant  was  liable 
only  for  one,  the  plaintiff  cannot  recover;  *^ut  if  there  were  two 
causes  of  the  injury,  both  contributing,  defendant  would  be  liable,  if 
the  injury  could  be  traced  to  either  one  of  those  causes, — ^if  the  in- 
jury was  the  proximate  and  direct  result  of  the  negligence  for  which 
the  city  is  liable."  This  was,  in  substance,  correct,  Searles  v.  Rail- 
way Co.,  101  N.  Y.  661,  5  X.  E.  66;  Ring  v.  City  of  Cohoes,  77  K.  Y. 
83,  88;  Goff  v.  Village  of  Little  Falls  (Sup.)  20  N,  Y.  Supp.  175,  176. 
At  the  close  of  the  charge  the  following  occurred: 

^'Defendant's  Counsel:  If  the  Injury  was  the  result  of  freezing  water  on 
the  sidewalk  the  night  before,  defendant  is  not  liable.  The  Oourt:  If  that 
was  alone  the  cause  of  the  Injury,  and  the  ice  there  before  did  not  contribute 
in  any  way  to  it,  that  is  true.  Defendant's  Counsel:  We  except  to  that  part 
modifying  it.  Plaintiff's  Counsel:  Suppose  the  ice  was  formed  from  the  wa- 
ter in  the  street;  would  there  not  be  a  modification  of  It?  The  Court:  If  it  re- 
sulted solely  from  the  ice  formed  the  night  before,  the  defendant  is  not  liable. 
If  it  was  the  result  of  that,  and  the  accumulation  of  ice  that  remained  therev 
the  Jury  may  find  defendant  liable." 

To  this  no  exception  was  taken.  It  evidently  referred  to  the  rule 
previously  laid  down,  which  was  substantially  correct 

The  court  refused  to  charge  several  requests,  but  the  law  ap- 
plicable had  been  already  sufficiently  stated.     "Where^veral  proxi- 
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mate  causes  contribute  to  an  accident,  and  each  is  an  efficient  cause, 
without  which  the  accident  would  not  have  happened,  it  may  be 
attributed  to  all  or  any  of  them;  but  it  cannot  be  attributed  to  a 
cause,  unless  without  its  operation  the  accident  would  not  have 
happened."  Ring  v.  City  of  Cohoes,  77  N.  Y.  83.  The  court,  m 
effect,  charged  that  the  plaintiff  could  not  recover  unless  the  injury 
was  the  proximate  and  direct  result  of  the  negligence  for  which 
the  city  was  liable.  Upon  the  question  of  contributory  negligence, 
the  court,  in  effect,  charged  that  the  plaintiff,  in  view  of  the  icy  and 
dangerous  situation,  was  bound  to  exercise  such  care  and  prudence 
as  prudent  persons  ordinarily  would  in  passing  over  such  a  place, 
and  left  it  to  the  jury  to  say  whether  she  was  going  with  that  care 
and  caution  that  the  circumstances  required.  The  court  was  not 
required  to  further  emphasize  the  duty  of  the  plaintiff. 

No  other  question  in  the  case  calls  for  special  consideration.  We 
find  no  good  ground  for  reversal. 

Judgment  and  order  affirmed,  with  costs.    All  concur* 


(3  App.  Div.  380.) 

PEOPLE  ex  rel.  VANDERHOOF  v.  PALMER,  City  OomptroUer. 

(Supreme  Court,  Appellate  Division,  Second  Department     April  28,  1896.) 

1.  Mandamus— Practice— Denial  of  MEBrrs.  • 

Where  the  allegations  of  a  relator  in  an  application  for  a  peremptory  writ 
of  mandamus  are  denied  by  affidavit  of  respondent,  a  peremptory  writ 
cannot  be  granted  on  the  papers. 

2.  Same— For  Reinstatement  in  Public  Office— Delat. 

Where  an  employ^  in  the  public  service  is  removed,  a  delay  of  10  months 
before  instituting  mandamus  proceedings  to  compel  reinstatement,  without 
explanation,  will  Justify  a  denial  of  the  writ 

Appeal  from  special  term,  Kings  county. 

Application,  on  relation  of  John  Vanderhoof,  for  a  peremptory 
writ  of  mandamus,  directed  to  George  W.  Palmer,  as  comptroller 
of  the  city  of  Brooklyn,  to  compel  the  reinstatement  of  the  relator 
as  clerk  in  the  tax  and  assessment  bureau.  The  writ  was  denied 
(36  N.  Y.  Supp.  833),  and  relator  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

James  D.  Bell,  for  appellant. 

Joseph  A.  Burr,  Corp.  Counsel,  for  respondent 

BROWN,  P.  J.  It  appears  from  the  petition  of  the  relator  that 
he  is  a  veteran  volunteer  fireman,  holding  an  honorable  discharge 
from  the  Metropolitan  fire  department,  and  that  prior  to  January 
30,  1895,  he  was  a  clerk  in  the  tax  and  assessment  bureau  in  the 
department  of  finance  in  the  city  of  Brooklyn.  Under  provision  of 
chapter  144,  Laws  1866,  he  was  protected  from  discharge  from  such 
position,  except  for  cause,  and  after  a  hearing.  On  January  30, 
1895,  he  was  discharged  from  the  public  service  by  the  respondent 
OB  the  ground  that  the  position  he  held  had  been  abolished.     The 
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relator  alleges  that  the  position  was  not  in  fact  abolished,  and  he 
claims  that  his  removal  was  illegal,  and  in  contravention  of  the 
express  provision  of  the  law  referred  to.  The  respondent,  in  his 
affidavit  read  in  opposition  to  the  application  for  the  writ  of  manda- 
mus, alleges  that  the  position  held  by  the  relator  was  abolished, 
and  that  the  relator  was  discharged  for  the  reason  that  there  was 
no  work  for  him  to  perform. 

The  question  whether  the  respondent's  act  in  abolishing  the  posi- 
tion held  by  the  relator  was  done  in  good  faith,  or  was  colorable  only, 
was  one  of  fact,  which  it  was  essential  should  be  determined  before 
the  court  could  grant  the  writ  applied  for.  The  limitation  pre- 
scribed by  the  act  of  the  legislature  referred  to,  upon  the  power  of 
removal,  did  not  prevent  the  abolition  of  the  position  held  by  the 
relator,  nor  his  discharge  from  the  public  service,  if  there  was  no 
•  work  for  him  to  perform;  and  the  only  «relief  that  the  relator  was 
entitled  to,  upon  the  papers  before  the  court,  was  an  alternative  writ, 
which  woi^d  have  enabled  him  to  have  had  tried  and  had  determined 
the  question  whether  the  position  which  he  held  had  honestly  and 
in  good  faith  been  abolished.  For  this  reason  we  should  be  com- 
pelled to  affirm  the  order  appealed  from.  But  we  are  of  the  opinion 
that  the  application  was  properly  denied  because  of  the  long  delay 
in  instituting  this  proceeding.  The  writ  of  mandamus  is  a  discre- 
tionary writ,  and  may  be  refused  where  the  delay  in  applying  for 
it  is  unreasonable;  and  we  are  of  the  opinion  that  where  a  person 
claims  to  be  entitled  to  hold  a  position  in  the  public  service  of  the 
state  or  city,  and  is  unlawfully  discharged  therefrom  by  his  su- 
perior officer,  he  should  assert  his  right  to  be  reinstated  promptly. 
We  do  not  mean  to  be  understood  as  deciding  that  the  term  of  10 
months  is  an  absolute  bar  to  the  proceeding.  In  many  cases  neither 
that  period,  nor  a  longer  period,  would  be  so  treated,  but  where 
there  is  such  delay  the  applicant  should  furnish  some  explanation  for 
it.  The  reinstatement  of  a  clerk  so  long  after  his  discharge  would, 
to  some  extent,  probably  disarrange  the  public  service,  and  that  fact 
must  be  given  some  weight  in  deciding  applications  of  this  charac- 
ter. In  this  case  the  relator  furnished  no  explanation  for  his  de- 
lay in  commencing  this  proceeding,  and  for  this  reason  we  think  the 
discretion  of  the  court  was  properly  exercised  in  refusing  the  writ. 

The  order  must  be  affirmed,  with  JIO  costs  and  disbursements. 
All  concur. 


(3  App.  Div.  410.) 

MARTIN  V.  MOORE  et  al. 

(Supreme  Court,  AppeUate  Division,  Second  Department     April  28,  1896.) 

1.  Record— Incorpokation  of  Evidence— Presumption. 

If  the  record  fails  to  state  that  It  contains  all  the  evidence,  it  will  be 
assumed  that  there  was  evidence  sufficient  to  warrant  the  Judgment  i^u- 
dered. 

2.  Mortgage — FoREci.osrRE  by  Agent. 

A  debtor,  from  whom  plaintiff  was  enlployed  to  ooUect  certain  debts,  de- 
livered to  plaintiff  a  mortgage,  to  sell  the  same  and  apply  the  pi-ooeeds  on 
the  debts.     The  mortgage  was  accordingly  sold,  and  an  assig|]|nent  there- 
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of  executed  by  the  debtor  to  the  purchaser.     Held,  that  plaintiff  had  no  In- 
terest hi  the  mortgage  which  would  entitle  him  to  foreclose  the  same. 

Appeal  from  Dutchess  county  court. 

Action  by  A.  L.  Martin  against  Helen  Moore  and  others  to  fore- 
close a  mortgage.  From  a  judgment  entered  on  the  decision  of  the 
court  on  a  trial  before  it  without  a  jury,  plaintiff  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PKATT,  CULLEN,  BART- 
LETT,  and  HATCH,  J  J. 

A.  L.  Martin,  in  pro.  per. 

Milton  A.  Fowler,  for  respondents 

PER  CURIAM.  The  record  in  this  case  fails  to  state  that  it 
contains  all  the  evidence,  in  consequence  of  which  we  must  assume 
that  there  was  evidence  sufficient  to  warrant  the  judgment  rendered. 
We  have,  however,  examined  the  evidence  contained  in  the  record, 
and  are  of  opinion  that  it  is  sufficient  to  support  the  finding  of  the 
trial  court.  It  appears  by  the  testimony  of  plaintiff  that  he  wa&^ 
employed  by  certain  creditors  to  collect  debts  which  were  owing  to 
them  by  one  Statts;  that,  when  plaintiff  negotiated  with  Statts  for 
payment,  he  delivered  to  the  former  the  mortgage  now  sought  to  be 
foreclosed,  under  an  arrangement  that  plaintiff  was  to  sell  the  same 
for  a  specified  sum,  apply  the  proceeds  to  the  payment  of  the  debts, 
and  deliver  the  remainder  after  such  payment  to  Statts.  And  it 
was  then  suggested  that  Teator,  one  of  the  creditors  represented  by 
plaintiff,  might  be  induced  to  purchase  the  same  at  a  specified  sum,. 
and,  if  so,  that  Teator  could  pay  himself  and  the  other  creditor 
for  whom  plaintiff  acted,  and  that  Statts  would  trade  out  the  re- 
mainder at  Teator's  store.  Plaintiff  took  the  mortgage,  negotiated 
a  sale  of  it  to  Teator  on  the  specified  terms,  and  thereafter  an  as- 
signment of  the  mortgage  was  made  by  Statts  to  Teator,  and  an 
agreement  drawn  and  executed,  stating  the  termiS  upon  which  Teator 
took  title  to  the  mortgage.  It  thus  appears  that  plaintiff's  connec- 
tion with  the  transaction  was  the  ordinary  one  of  an  attorney  col- 
lecting a  debt  for  his  client.  And  it  is  evident  that  when  he  re- 
ceived the  mortgage  he  took  no  title  to  the  same,  either  as  trustee 
or  otherwise.  It  was  not  intended  that  he  should  take  title  as 
trustee,  or  acquire  any  beneficial  interest  therein,  either  for  himself 
or  another.  He  was  a  mere  agent  and  attorney,  was  employed  as 
such,  and  as  such  conducted  the  negotiations  which  resulted  in  the 
assignment  of  the  mortgage  to  Teator.  He  therefore  is  without 
interest,  either  legal  or  equitable,  individually  or  as  trustee,  in  the 
mortgage,  and  the  conclusion  of  the  court  in  this  regard  is  sound 
in  fact  and  law.  This  result  renders  unnecessary  of  consideration 
whether  error  was  committed  by  the  court  in  the  reception  of  evi- 
dence upon  the  trial.  We  may  assume  that  the  court  erred  in  this 
regard.  But  plaintiff  was  not  thereby  prejudiced,  for,  upon  his 
own  showing,  he  could  not  recover,  as  he  was  without  interest  in  the 
subject-matter. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed,, 
with  costs. 
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(3  App.  DlT.  423.) 

NUTTING  V.  KINGS  COUNTY  EL.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.     April  28,  189C.) 

Opinion  in  Advance  op  Trial— Appeal. 

The  court,  on  the  second  trial  of  a  cause,  having  permitted  certain  amend- 
ments to  the  complaint,  plain ti0f,  after  the  Impaneling  of  the  Jury  on  the 
third  trial,  moved  that  the  trial  proceed  on  the  amended  complaint  and  an- 
8wer,  and  requested  the  court  to  pass  on  the  question  at  that  stage  of 
the  proceeding.  The  motion  was  denied,  and  plaintiff  was  allowed  to 
withdraw  a  Juror.  Hdd,  that  no  appeal  would  lie  from  the  action  of  the 
court  in  denying  said  motion. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Andrew  J.  Nutting  against  the  Kings  County  Elevated 
Railroad  Company.  From  an  order  denying  a  motion  that  the  trial 
proceed  on  the  previously  amended  complaint  and  answer,  plaintiff 
appeals.    Dismissed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Edward  M.  Grout,  for  appellant. 
Delos  McCurdy,  for  respondent. 

CULLEN,  J.  This  action  has  been  twice  tried.  On  each  trial, 
plaintiff  has  recovered  a  verdict,  and  had  judgment  entered  in  his 
favor.  Both  judgments  have  been  reversed  by  the  general  term, 
and  a  new  trial  ordered.  On  the  second  trial  the  court  permitted 
certain  amendments  to  the  plaintiff's  complaint  When  the  cause 
was  brought  on  at  circuit  for  a  third  trial,  and  after  the  impaneling 
of  a  jury  therein,  the  order  appealed  from  recites  that  the  plaintiff 
moved  ^'that  this  trial  proceed  upon  such  amended  complaint  and 
answer  of  the  defendant,  and  not  upon  the  original  complaint  and 
answer  of  the  defendant,  and  requesting  the  court  to  pass  upon  the 
question  at  this  stage  of  the  proceedinga"  It  was  ordered  that  the 
said  motion  be  denied.  The  plaintiff  was  allowed  to  withdraw  a 
juror,  and  the  case  went  off  for  the  term.  We  see  no  authority  for 
this  appeal.  The  juror  having  been  withdrawn,  there  was  simply  a 
mistrial.  The  order  appealed  from  neither  granted  any  amend- 
ment to  the  pleadings,  nor  denied  any  application  for  amendment. 
The  law  directs  how  trials  shall  proceed,  and  no  order  of  the  court 
thereon  was  either  requisite  or  appropriate.  The  action  complained 
of  was  in  fact  a  mere  ruling  on  the  trial,  or  rather  an  expression  of 
opinion  of  how  the  court  would  rule  when  the  question  actually 
arose,  which  could  only  occur  during  the  progress  of  the  trial.  In- 
timations are  sometimes  given  by  the  court  as  to  its  view  on  a  ques- 
tion of  law,  which  will  determine  the  result  of  the  trial,  in  advance 
of  the  occasion  which  calls  for  the  ruling,  for  the  purpose  of  saving 
time,  both  of  the  court  and  counsel.  In  such  case  it  is  the  dutv 
of  the  party  aggrieved  to  put  his  evidence  or  case  in  such  position 
as  will  properly  present  the  question  involved,  submit  to  an  ad- 
verse result,  and  review  the  ruling  either  on  appeal  from  the  judg- 
ment, or  by  a  motion  for  a  new  trial.  There  is  no  authority,  how- 
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ever,  for  reviewing  any  ruling  of  the  court  upon  the  trial,  save  by 
exception  and  subsequent  appeal.  There  was  no  more  authority 
for  entering  an  order  on  the  ruling  of  the  court  made  at  the  opening 
of  the  case  than  there  would  have  been  on  a  ruling  made  either  in 
the  exclusion  of  evidence,  or  in  the  charge  to  the  jury  on  the  same 
subject.  The  so-called  ruling  or  order  of  the  court  was  a  mere  ex- 
pression of  opinion,  which  in  no  wise  can  control  any  subsequent 
trial.  As  to  the  future,  it  is  a  mere  nullity,  but  the  plaintiff  cannot 
raise  this  objection,  as  the  order  seems  to  have  been  entered  at  his 
request.  The  cases  cited  by  the  plaintiff  are  not  in  point.  In  Peo- 
ple V.  Carson,  78  Hun,  544,  29  N.  Y.  Supp.  619,  there  was  no  ruling 
on  the  trial,  but  the  court  refused  to  allow  the  cause  to  proceed  to 
trial,  and  struck  it  from  the  calendar.  This  action  of  the  court 
violated  a  substantial  right  of  the  plaintiff,  for  he  must  go  to  trial 
before  there  could  be  any  judgment  rendered  in  the  action  from 
which  he  could  appeal.  It  was  therefore  justly  the  subject  of  re- 
view, either  by  appeal  or  by  mandamus,  and  no  question  as  to  the 
propriety  of  the  remedy  appears  to  have  been  raised.  In  Schoon- 
maker  v.  Blass,  88  Hun,  179,  34  N.  Y.  Supp.  424,  the  order  appealed 
from  granted  an  amendment  to  the  pleadings,  and  such  amendment 
was  not  made  as  upon  trial,  for  the  cause  was  put  over  the  term. 
Such  an  order  was  unquestionably  the  subject  of  direct  review. 

The  appeal  should  be  dismissed,  but,  as  we  regard  the  order  ap- 
pealed from  as  a  nullity,  there  should  be  no  costs  of  this  appeal. 
All  concur. 


BUOWN  V.  BUFFALO,  R.  &  P.  R.  CO. 

(Supreme  Court  AppeUate  Dlvlflion,  Fourth  Department.     April,  1896.) 

i.  Railroad  Cokpanies— Firbs  vrox  Passing.  Eno in es—Nbolioence. 

To  charge  defendant  with  negligence  In  so  operating  Its  trains  as  to  set 
fire  to  plaintiff's  adjacent  premises,  plaintiff  must  show  specifically  the 
negligent  act  which  caused  the  injuries. 
2.  Same— Failure  to  Remove  Grass  from  Right  op  Wat. 

Whether  a  railroad  company  was  negligent  in  not  removing  from  its 
right  of  way  weeds  and  grass  which  had  been  mown  and  left  there  during 
a  dry  summer  month,  and  In  which  a  fire  started  from  sparks  from  an  en- 
gine. Is  for  the  Jury. 

Appeal  from  circuit  court. 

Action  by  Thomas  Brown  against  the  Buffalo,  Rochester  &  Pitts- 
burgh Railroad  Company.  From  a  judgment  in  favor  of  defendant, 
and  from  an  order  denying  a  motion  for  a  new  trial  on  the  minutes, 
plaintiff  appeals.     Reversed. 

Action  to  recover  for  the  alleged  negligence  of  the  defendant  In  operating 
Its  engines  along  its  tracli  which  passed  adjacent  to  the  farm  of  the  plain- 
tiff in  Scottsvilie.  The  complaint  alleges  that  the  defendant  negligently 
operated  its  engines  over  its  tracks,  and  negligently  forced  large  quanti- 
ties of  live  coals  from  its  engines,  "and  did  negligently  permit  and  allow 
quantities  of  dried  grass  and  weeds  to  accumulate  upon  said  tracks,  and 
did  negligently  set  fire  to  the  same,  and  did  negligently  permit  and  allow 
said  fires  to  extend  to  plaintiff's  lands  and  cause  the  damage  and  destruc- 
tion to  property  of  plaintiff."  At  the  close  of  plaintiff's  evidence  def end- 
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ant  moved  for  a  nonsuit  "on  the  ground  that  the  plaintiff  has  not  shown 
facts  sufficient  to  constitute  a  cause  of  action  and  on  the  ground  that  there 
are  no  facts  in  this  case  upon  which  to  predicate  the  charge  of  negligence  on 
the  part  of  the  defendant."  The  motion  was  granted,  and  the  plaintiff  took 
an  exception.  Thereupon  the  plaintiff  asked  to  go  to  the  Jury  on  the  ques^ 
tlon  whether  the  defendant  '*was  negligent  In  running  engines  which  thre^ 
coals  a  distance  of  fifty  feet  from  the  tracks,  which  set  fires  that  destroyed 
a  portion  of  the  property  in  this  case."  The  motion  was  denied,  and  an 
exception  was  taken.  Thereupon  the  plaintiff  asked  to  go  to  the  Jury  on 
the  question  whether  "defendant  was  negligent  In  permitting  grass  to  die 
down  and  accumulate  upon  its  tracks,  or  cutting  It  and  leaving  It  to  re- 
main upon  the  tracks,  so  that  fire  might  be  communicated  by  It  to  tlie 
pla'intlff's  premises."  The  motion  was  denied,  and  an  exception  was 
taken.  The  plaintiff  also  asked  the  court  to  submit  the  case  to  the  J11T7 
"upon  the  question  of  fact  whether  or  not,  in  view  of  all  the  circumstances 
proven  in  this  case,  defendant  was  negligent  In  the  starting  of  tboRe 
fires."  The  motion  was  denied,  and  an  exception  was  taken.  A  motion  for 
a  new  trial  on  the  minutes  was  made  and  denied. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WARD, 
and  GREEK,  JJ. 

J.  E.  Robson,  for  appellant 

H.  G.  Danforth,  for  respondent. 

HARDIN,  P.  J.  It  was  incumbent  upon  the  plaintiff  to  point 
out  specifically  the  negligence,  or  negligent  act,  of  the  defendant  in 
operating  its  trains  along  its  track,  and  that  such  negligence  caused 
the  injuries  of  which  the  plaintiff  complained.  It  was  not  sufficient 
to  produce  evidence  to  indicate  that  sparks  emitted  from  the  smoke- 
stack of  defendant's  locomotives  occasioned  the  fire,  unless  the  emis- 
sion of  the  sparks  was  unusual  in  degree  or  character,  or  the  sparks 
were  of  extraordinary  size,  and  such  as  would  not  be  emitted  from 
perfectly  constructed  locomotives.  McCaig  v.  Railway  Co.,  8  Hun. 
599.  The  evidence  was  not  definite  and  certain  to  indicate  any  par- 
ticular engine  from  which  the  fire  escaped.  The  grade  was  ascend- 
ing adjacent  to  the  plaintiff's  lands,  and  it  was  to  be  expected  that 
some  sparks,  in  the  reasonable  use  of  the  defendant's  engines,  wonld 
escape.  Frier  v.  Canal  Co.,  86,  Hun,  464,  33  N.  Y.  Supp.  886.  In 
Miller  v.  Railroad  Co.  (Sup.)  36  N.  Y.  Supp.  719,  it  was  said: 

"It  may  be,  as  alleged  In  the  complaint,  tbat  sparks  emitted  from  the 
engine  were  thrown  upon  the  plaintiff's  premises,  and  caused  the  fire.  But 
If,  as  we  must  assume  here,  the  engine  was  perfect,  that  would  nat  of  it- 
self establish  negligence." 

In  Flinn  v.  Railroad  Co.,  142  N.  Y.  11,  36  N.  E.  1046,  it  was  said 
that  a  railroad  company  may  not  be  made  liable  "for  the  unavoid- 
able or  usual  consequences  to  adjacent  property  of  the  proper  opera- 
tion of  its  road."  And  in  that  case  it  was  further  held  that  **the 
defendant  could  not  be  charged  with  negligence  in  not  fully  intro- 
ducing a  new  system  of  arresting  sparks  upon  all  of  its  engines 
previous  to  the  fire,  in  the  absence  of  evidence  that  it  was  reason- 
ably practicable  and  possible  so  to  do." 

2.  It  is  claimed  there  was  some  evidence  of  the  defendant's  neg- 
ligence in  its  omission  to  cut  the  grass  and  weeds  and  remove  the 
d(^bris  from  the  railroad  premises,  and  that  by  reason  of  such  omis- 
sion and  negligent  acts  of  the  defendant  a  fire  started  on  the  prem- 
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tees  of  the  defendant,  and  communicated  to  the  premises  of  the 
plaintiff  and  caused  damages;  and  that,  whether  such  was  the  fact 
or  \^ot,  was  a  question  for  the  jury  to  determine.  In  support  of  such 
contention  the  appellant  calls  our  attention  to  the  evidence  of  Ed- 
ward S.  Brown,  at  folio  93.  He  said  that  he  remembered  the  sum- 
mer of  1893,  the  months  of  June,  July,  and  August  of  that  year, 
and  that  it  was  a  dry  season.  "The  defendant's  track  adjoining  our 
premises  was  very  dry.  There  was  grass  on  it.  Tiie  grass  was 
dry.  I  don't  know  whether  it  had  been  cut  or  not.  I  think  it  had, 
but  I  would  not  be  positive.  Fires  occurred  there  in  July."  The 
witness  continues: 

"On  July  22d  we  had  two  flres.  The  first  occurred  about  ten  o'clock.  I 
saw  it  start.  It  started  on  the  railroad  side  of  the  fence,  in  whatever  was 
there  to  ignite  the  grass  or  weeds.  It  burned  east  away  from  the  track. 
The  wind  was  blowing  west  quite  hard  that  morning.  It  burned  ten  acres 
of  hay  stubble,  two  tons  of  hay,  and  two  shade  trees,  and  extended  over 
about  a  quarter  of  a  mile.  We  had  fourteen  of  our  own  men  there  that 
morning,  and  the  railroad  section  men  were  there.*' 

The  witness  Carver  testities  that  be  saw  flres  on  the  plaintiff's 
premises  in  1893,  in  the  month  of  July.    And  he  adds: 

"I  saw  the  fire  of  July  22d  in  the  morning.  The  condition  of  the  raUroad 
bed  along  the  Brown  farm  at  that  time  was  very  dry.  The  weeds  and 
grass  were  very  dry.  The  weeds  had  been  cut  by  the  track  men,  and  they 
lay  along  the  side  of  the  railroad  track  between  that  and  the  fence,  and  in 
places  where  there  wasn't  as  much  they  left  the  grass  standing,  and  cut 
close  like,  and  they  mowed  that  where  the  grass  was,  and  where  there  was 
some  weeds  they  would  clip  them.  I  observed  this  in  July  of  1803.  This 
fire  started  up  near  the  top  of  the  hUl.  My  men  came  there,  and  tried  to 
get  it  under  control,  and  Just  managed  to  keep  it  from  the  buildings,  and  it 
burned  through  to  the  highway.  It  had  burned  on  the  railroad  side  of  the 
fence,  between  the  track  and  the  fence,  and  of  course  it  had  run  out  and 
through  the  lot" 

This  witness  further  testified: 

•There  was  some  grass  and  weeds  on  the  railroad  bed,  and  occasionally 
some  wUlows  above  the  crossing,  and  by  Mr.  Brown's.  ♦  ♦  ♦  The  road- 
way on  each  side  of  the  track,  between  the  track  and  the  fence,  is  covered 
with  sod.  ♦  ♦  ♦  This  railroad  runs  by  the  Brown  farm,  on  an  embank- 
ment from  three  to  five  feet  high.  The  Brown  farm  runs  up  from  the 
hill.  I  think  the  men  had  been  through  that  year,  catting  the  weeds  and 
grass,  about  July  1st.  It  was  pretty  dry  in  June  and  July  of  that  year,  and 
the  grass  and  rubbish  was  very  dry;  Just  us  dry  on  the  railroad  as  on  the 
Brown  farm.  Some  of  this  grass  on  the  railroad  at  the  time  of  these 
fires  was  probably  a  foot  to  a  foot  and  a  half  high.  It  would  be  that,  some 
of  it,  at  any  time.  In  the  winter  or  spring,  in  places,  some  of  it  wouldn't 
be  more  than  tliree  inches  high.  I  mean  at  this  time  of  yeai^at  the  time 
the  ground  was  burned— there  was  something  there  besides  old  dry  grass. 
It  would  stand  up  in  some  places  a  foot  and  a  half  high.  In  some  places 
It  would  be  quite  thick  and  in  some  places  quite  thin.  Along  there  where 
these  flres  started,  in  some  places  it  was  heavier  and  in  some  places  lighter. 
♦  ♦  ♦  The  grass  that  had  been  cut  was  left  lying  where  they  cut  it.  I 
saw  three  of  the  fires;  two  occurring  in  the  forenoon  and  one  In  the  after- 
noon." 

On  his  recross-examination  he  said  that  some  one  had  cut  the 
grass  and  weeds  in  July. 

"I  couldn't  make  an  estimate  of  how  much  grass  you  could  have  collected 
along  the  easterly  side  of  the  roadway  along  the  Brown  farm,  if  ^u  hadj 
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gone  oveF  it  with  a  rake;  I  don't  know  how  much  there  would  be;  it  would 
make  a  good  ordinary  load  if  it  was  all  raked  up;  there  was  some  of  tlie 
weeds  and  hay  lying  in  swaths  as  the  counsel  had  called  it;  it  lay  there 
some  of  it  burned." 

And  further  on  in  his  testimony  he  says: 

"I  thought  there  was  a  load  or  more  of  grass  1  saw  cut  along  the  "Bro^wu 
premises." 

The  witness  McGuire  says  that  he  was  present  at  the  fire  of  July 
22d,  and  that  he  observed  the  condition  of  the  roadbed  between  tlie 
tracks  and  the  fence,  and  he  adds: 

"Along  the  track,  a  foot  or  two  beyond  the  ties,  it  was  grassy.  More  or 
less  of  the  grass  and  weeds  had  been  cut.  It  had  not  been  removed  after 
cutting.  Along  the  length  of  the  Brown  premises  there  would  be  prob- 
ably a  load  of  it.  There  were  places  where  it  varied  in  thickness;  places 
where  there  was  a  handful,  and  places  where  there  was  a  forlLful.  It  had 
been  cut  with  a  grass  scythe.  ♦  ♦  ♦  i  know  there  was  a  freight  train 
passed  there  between  ten  and  noon  ordinarily.  I  Imve  seen  it  set  fires  in 
July,  18»3." 

We  are  inclined  to  think,  according  to  the  doctrine  laid  down  in 
O'Neill  V.  Railway  Co.,  115  N.  Y.  579,  22  N.  E.  217,  and  the  com- 
ments  made  in  that  case  by  Danforth,  J.,  that  the  evidence  we  have 
quoted  required  the  question  as  to  the  defendant's  negligence  to  be 
submitted  to  the  jury.    In  that  case  it  was  said: 

"That,  conceding  the  escape  of  fire  from  an  engine  is  inevitable,  a  rail- 
road company  is  bound  to  remove  combustible  material  from  its  path,  or  to 
prevent  such  an  accumulation  thereof  by  the  side  of  its  tracks  as  wlU,  In 
consequence  of  fire  falling  upon  it,  endanger  the  property  of  others." 

Danforth,  J.,  after  stating  the  rule  we  have  just  mentioned,  says: 

"The  fire  on  the  tracic  was  its  fire  as  much  as  if  confined  in  the  engine,  and 
It  owed  a  like  duty  to  see  that  it  did  no  harm." 

And  he  further  observes: 

"There  was,  moreover,  in  the  plaintiff's  case,  abundant  evidence  of  conduct 
on  the  defendant's  part  in  so  storing  its  useless  material  and  retaining  nn^n 
its  premises  brush  and  other  refuse  matter  as  to  make  It  quite  right  and 
proper  for  the  jury  to  declare  it  negligent." 

That  case  seems  to  have  been  placed  upon  the  general  doctrine  of 
negligence,  and  does  not  refer  to  section  25  of  chapter  283  of  the 
Laws  of  1885,  which  reads  as  follows: 

"Every  railroad  company  whose  road  passes  through  waste  or  forest  lands, 
or  lands  liable  to  be  overrun  by  fires  within  this  state,  shall  twice  in  each 
year  cut  and  bum  off  or  remove  from  its  right  of  way,  all  grass,  brush  or 
other  inflammable  material,  but  under  proper  care,  and  at  times  when  the 
fires  thus  set  are  not  liable  to  spread  beyond  control." 

Following  the  O'Neill  Case  Is  the  case  of  Van  Ostrand  v.  Rail- 
road Co.  (Sup.)  19  N.  Y.  Supp.  621,  decided  in  July,  1892,  by  the 
Third  department,  where  it  was  held: 

"Whether  a  railroad,  in  cutting  and  leaving  by  the  roadside  a  quantity  of 
grass  and  brush  exi)osed  to  the  danger  of  fire  from  its  passing  engines  Is 
guilty  of  negligence,  is  properly  a  question  for  the  jury." 

In  that  case  there  was  evidence  to  show  that  the  defendant  had 
previously  cut  the  grass  along  the  track,  and  also  brush,  which  it 
permitted  to  remain  in  the  vicinity  of  the  track;   that  the  ^msh 
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took  fire  from  the  sparks  of  a  passing  engine,  and  communicated 
to  the  plaintiff's  land,  and  during  the  trial  the  court  charged  the 
jurj: 

"That  If  they  found  that  such  conduct  on  defendant's  part  was  negligent, 
and  that  the  Are  was  caused  by  reason  of  it,  and  could  not  otherwise  have 
occurred,  and  was  communicated  from  this  pile  of  brush  to  plaintiff's  lands, 
and  did  this  damage,  plaintiff  was  entitled  to  recover." 

The  court  approved  of  the  language  thus  used  in  the  charge. 

We  are  of  the  opinion  that  the  trial  court  erred  in  refusing  to 
submit  the  question  to  the  jury  whether  the  fire  which  was  occa- 
sioned by  the  sparks  falling  upon  the  premises  of  the  defendant, 
and  communicated  to  the  premises  of  the  plaintiff,  was  caused  by 
the  n^ligence  of  the  defendant,  and  in  granting  the  defendant^ s 
motion  for  a  nonsuit  The  foregoing  views  lead  us  to  the  conclu- 
sion that  a  new  trial  should  be  ordered. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event    All  concur. 


DORMAN  V.  GANNON. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    April,  1896.) 

Husband  and  Wife— Separate  Monet  of  Wife— Deposit  with  Husband- 
Statute  OF  Limitations. 

Id  an  action  by  the  administrator  of  a  wife  against  the  executor  of  her 
husband,  who  survived  her,  it  was  shown  that  the  wife  sold  real  estate, 
which  was  her  sole  property,  and  paid  over  the  proceeds  to  her  husband. 
There  was  also  evidence  of  a  number  of  statements  made  by  the  husband, 
both  before  and  after  the  death  of  his  wife,  to  the  effect  that  she  had  given 
him  the  money  to  take  care  of  for  her,  and  it  did  not  appear  that  she  had 
ever  demanded  its  return.  Held,  that  a  finding  of  the  trial  court  that  the 
husband  held  the  money  as  a  deposit,  payable  on  demand,  which  was  re* 
eoverable,  though  25  years  had  elapsed  since  its  receipt,  would  not  be  dis- 
turbed. 

Appeal  from  special  term,  Steuben  county. 

Action  by  Frank  Dorman,  as  administrator  of  the  estate  of  Ada- 
line  Dorman,  deceased,  against  Stephen  Gannon,  as  executor  of  the 
will  of  Stephen  Dorman,  deceased.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

On  the  7th  of  September,  1867,  Adaline  Dorman  was  the  owner  and  in  pos- 
session of  certain  lands  in  Bath,  Steuben  county,  which  were  conveyed  by  a 
deed  to  John  L.  Dorman,  in  consideration  of  the  sum  of  $2,800  by  him  paid 
to  her;  she  then  being  sole  owner  of  the  property  conveyed,  and  the  wife  of 
Stephen  Dorman.  The  court  found  "that  said  Adaline  Dorman  then  and  there 
deposited  the  said  moneys  in  the  hands  of  Stephen  Dorman,  her  husband,  to 
be  kept  by  him  for  her,  as  a  deposit,  untU  she  should  demand  the  same;  that 
he  took  and  kept  the  said  moneys  from  that  time  until  the  time  of  his  death, 
for  her,  and  held  the  same  as  a  deposit  for  her  during  aU  of  that  time,  to  be 
paid  to  her  upon  her  demand."  She  died  on  the  14th  day  of  November,  1890, 
**and  never  made  any  demand  upon  said  Stephen  Dorman  for  said  moneys,  or 
any  part  thereof."  On  the  6th  day  of  November,  1893,  the  plaintiff  was  ap- 
pointed her  administrator.  On  the  21st  day  of  December,  1892,  Stephen  Dor- 
man died,  leaving  a  last  wiU  and  testament,  which  was  probated,  and  letters 
testamentary  were  Issued  to  the  defendant.    The  court  found,  as  conclusion 
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of  law,  that  the  plaintiff,  as  administrator  of  the  estate  of  Adaline  Dorman, 
"is  entitled  to  recover  against  the  defendant,  as  executor  of  the  last  will  and 
testament  of  Stephen  Dorman,  deceased,  the  sum  of  twenty-eight  hundred 
dollars,  with  interest  thereon  from  the  9th  day  of  December,  1893,  amountinc^ 
to  $217.82,  ♦  ♦  ♦  to  be  levied  and  coUected  of  the  goods,  chattels,  and 
credits  of  said  Stephen  Dorman,  deceased."  Upon  that  decision  Judgment  was 
entered,  and  the  defendant  appealed  therefrom,  and  filed  exceptions  to  the 
second  and  third  findings  of  fact,  and  to  the  conclusion  of  law.  At  the  close 
of  the  plaintiff's  evidence  the  defendant  moved  for  a  nonsuit  on  the  grounds 
*'(1)  that  the  plaintiff  has  failed  to  make  out  a  cause  of  action;  (2)  that  the 
claim  of  the  plaintiff  is  barred  by  the  statute  of  limitations;  (3)  that  more 
than  twenty  years  having  elapsed  since  the  cause  of  action  accrued,  the 
same  is  deemed  to  be  paid,  as  matter  of  law."  The  motion  was  denied,  and 
an  exception  was  taken.  At  the  close  of  the  whole  evidence  the  motion  was 
renewed  on  the  same  grounds,  and  denied,  and  the  defendant  excepted. 

Argued  before  HAKDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WAKD, 
and  GREEN,  JJ. 

C.  F.  Kingsley,  for  appellant 
J,  F.  Parkhurst,  for  respondent 

HARDIN,  P.  J.  Plaintiff  produced  in  evidence  a  deed  executed 
'  by  Stephen  and  Adaline  Dorman  to  John  L.  Dorman,  dated  Septem- 
ber 7, 1867,  which  conyeyed  some  87  acres  of  land,  for  the  considera- 
tion of  f  2,800.  Plaintiff  then  called  eight  witnesses  whose  testi- 
mony reveals  very  clearly  the  fact  that  Stephen  received  the  f 2,800 
of  money  which  belonged  to  his  wife;  and  it  tended  strongly  to  sup- 
port the  findings  of  fact  made  by  the  trial  judge,  to  the  effect  that 
Adaline  deposited  the  moneys  in  the  hands  of  her  husband,  Stephen, 
to  be  kept  by  him  for  her,  as  a  deposit,  until  she  should  demand  the 
same,  and  that  he  kept  the  moneys  "from  that  time  until  the  time  of 
his  death,  for  her,  and  held  the  same  as  a  deposit  for  her  during  all 
of  that  time,  to  be  paid  to  her  upon  her  demand."  The  only  evi- 
dence given  by  the  defendant  bearing  upon  the  question  of  fact 
consisted  of  a  statement  made  by  Cress  to  the  effect  that  in  1868  he 
called  at  Dorman's  house,  and  w  anted  to  sell  a  note.  "She  [Adaline] 
said  that  her  husband  had  her  money,  and  was  doing  with  it  as  he 
saw  fit;  would  probably  buy  the  note/'  The  declarations  and  state- 
ments made  by  Stephen  Dorman  occurred  during  a  period  of  several 
years,  and  commenced  shortly  after  he  received  the  money,  and  were 
made  at  intervals.  One  of  the  statements  made  by  Stephen  was  to 
Christler,  "on  Monday  or  Tuesday,  as  he  died  on  the  following  Friday. 
The  conversation  was  at  his  house."    The  witness  said: 

"Then  he  went  on,  and  told  me  about  the  $2,800  of  his  wife's  money,— he 
had  taken  it  to  keep  for  her;  that  is,  the  same  as  though  she  wasn't  capable 

of  taking  care  of  it  herself.    That  was  the  substance  of  it    He  said,  by  G d, 

she  wasn't  capable  of  taking  care  of  it  herself,  and  he  was  taking  care  of  it 
for  her.  I  had  another  conversation  about  two  years  before  the  one  spoken 
of,  at  the  sawmill;  Eckles,  one  of  the  men,  being  present  He  said  he  had 
twenty-eight  hundred  dollars  of  his  wife's  money,  and  he  was  taking  care  of 
it  for  her;  that  she  was  not  capable  of  taking  care  of  it  herself." 

After  applying  to  the  evidence  the  scrutiny  rule  laid  down  in  Van 
Slooten  V.  Wheeler,  140  N.  Y.  624,  35  N.  E.  583,  to  the  effect  that 
"public  policy  requires  that  claims  against  the  estates  of  the  dead 
should  be  established  by  very  satisfactory  evidence,  an4  the  cpurta 
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should  see  to  it  that  such  estates  are  fairly  protected  against  un- 
founded and  rapacious  raids,"  it  is  difficult  to  resist  the  conclusion 
that  the  evidence  given  by  the  plaintiff  tends  strongly  to  support  the 
essential  findings  of  fact  made  by  the  trial  court  1^  the  case  from 
which  we  have  just  quoted,  comment  was  made  upon  the  testimony 
of  Maurer,  and  it  was  said: 

'The  evidence  of  this  witness  was  somewhat  confused,  and  his  statement 
about  the  checlL  was  drawn  out  by  plaintiff's  counsel  only  after  the  form  of 
his  questions  had  drawn  his  mind  to  what  he  wanted.  *  *  *  This  was  a 
casual  conversation  about  a  matter  in  which  he  had  no  interest.  Such  evi- 
dence of  distant  conversations  has  always  been  regarded  as  the  most  unsat- 
isfactory and  unreliable  evidence." 

The  comments  made  as  to  that  witness  cannot  reasonably  be  ap- 
plied to  all  of  the  numerous  declarations  found  in  the  appeal  book 
before  us.  Accepting  the  findings  of  fact  made  by  the  trial  court 
as  evincing  a  reasonable  interpretation  of  the  evidence  offered  by 
the  plaintiff,  the  case  seems  to  fall  within  the  line  of  authorities 
that  support  the  right  of  recovery  notwithstanding  the  statute  of 
limitations.  In  Payne  v.  Gardmer,  29  N.  Y.  146-168,  a  deposit 
was  clearly  defined,  and  a  quotation  was  made  with  approval  from 
Pothier,  viz.: 

"When  a  man  deposits  money  in  the  hands  of  antither,  to  be  kept  for  his 
use,  the  possession  of  the  custodian  ought  to  be  deemed  the  possession  of 
the  owner  untU  an  application  and  refusal,  or  other  denial  of  the  right;  for 
until  then  there  is  nothing  adverse,  and  I  conceive  that,  upon  principle,  no 
action  should  be  allowed  in  these  cases  without  a  previous  demand,— con- 
sequently, that  no  limitation  should  be  computed  further  back  than  such 
demand." 

The  learned  judge  who  delivered  the  opinion  in  the  case  from 
which  we  have  quoted  said: 

'*A  distinction  exists  between  a  mere  loan  and  a  deposit.  They  are  gov- 
erned by  different  rules;  and  in  the  absence  of  any  legislative  prohibition,  or 
of  any  rule  of  public  policy,  parties  should  be  permitted  to  take  upon  them- 
selves the  obligations  of  either  form  of  contract  which  they  deem  proper, 
and  the  law  should  give  effect  to  their  intentions,  when  ascertained." 

That  case  was  cited  with  approval  by  Rapallo,  J.,  in  Boughton  v. 
Flint,  74  N.  Y.  482.  In  that  case  it  was  insisted  that  the  statute 
of  limitations  applied  to  an  item  of  |800,  and  that  learned  judge 
said: 

**More  than  six  years  had  elapsed  from  tLt  time  of  the  receipt  of  the 
money  by  the  testator  to  the  time  of  his  death,  but  there  was  no  evidence 
that  the  money  had  ever  been  demanded  of  him,  Oi  that  he  refused  to  pay 
It  over,  or  laid  any  claim  to  it  hostile  to  that  of  his  wife.  We  think  that  the 
transaction  amounted  to  a  simple  deposit,  upon  which  the  statute  would 
not  begin  to  run  until  a  demand  and  refusal  to  pay,  or  some  equivalent 
act.  The  money  was  not  loaned  to  the  testator  at  his  request,  but  was 
being  kept  by  him  for  his  wife  at  her  request,  and  he  was  not  In  default  in 
not  paying  it  over  until  she  should  demand  it,  as  he  was  requested  to  keep 
it  until  then.     Payne  v.  Gardiner,  29  X.  Y.  14G." 

Pavne  v.  Gardiner,  supra,  was  again  approved  in  Smiley  v.  Fry, 
100  N.  Y.  265,  3  N.  E.  186.  In  that  case  *4,000  had  been  received, 
^^returnable  on  demand'';  and  the  court  held  that  it  was  in  the 
nature  of  a  certificate  of  deposit,  and  that  "no  cause  of  action  arose 
thereon  until  a  demand  was  made  for  the  sum  deposited."    And  in 
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the  course  of  the  opinion  delivered,  approving  Payne  v.  Gurdiner, 
supra,  an  approval  was  also  given  to  Howell  v.  Adams,  68  N.  Y. 
314,  and  BouRhton  v.  Flint,  74  N.  Y.  476.  In  Re  Grandin,  61 
Hun,  219,  15  N.  Y.  Supp.  946,  it  appeared  that  certain  funds  were 
held  by  a  trustee,  and  it  was  said  that  "until  he  repudiated  the 
trust,  or  in  some  way  claimed  title  to  the  fund  in  defiance  of  it, 
there  was  no  beginning  of  the  running  of  the  statute  of  limitations." 
A  somewhat  similar  question  was  involved  in  the  case  of  In  re 
Camp,  126  N.  Y.  377,  27  N.  E.  799,  and  it  was  held  that  the  stat- 
ute of  limitations  was  not  a  bar  to  proceedings  requiring  the  party 
to  act.  In  Re  Wiltsie,  12  N.  Y.  St.  Rep.  144,  "certain  moneys 
were  not  loaned  to  Wiltsie,  but  deposited  with  him,"  and  it  was 
said,  "He  was  the  custodian  of  her  funds, — ^her  depositary, — ^and 
*was  to  make  over  to  her  mortgages,  when  she  demanded  it  done. 
*  *  *' "  And  it  was  said  the  statute  would  not  commence  to  run 
against  her  until  he  had  refused  to  perform  his  part  of  the  agree- 
ment. Appellant  calls  our  attention  to  Mills  v.  Mills,  115  N.  Y.  80, 
21  N.  E.  714;  and  in  that  case  it  was  said  that  where  one  receivea 
money  for  the  use  of  another,  "under  such  circumstances  that  it 
is  the  duty  of  the  former  to  pay  it  over,  an  action  for  money  had 
and  received  may  be  brought  to  recover  it,  without  a  demand,  and 
the  statute  of  limitations  begins  to  run  from  the  day  of  the  re- 
ceipt of  the  money."  And  of  the  party  who  had  received  the  moneys 
it  was  said:  "It  was  his  duty  at  once  to  pay  them  over,  and,  upon 
his  failure  to  do  so,  he  was  liable  without  demand.  That,  there- 
fore, the  six-years  statute  of  limitations  applied  (Code  Civ.  Proc 
§  382),  and  the  action  was  barred."  We  are  of  the  opinion  that  the 
case  does  not  come  up  to  the  contention  of  the  appellant.  Accord- 
ing to  the  evidence  upon  which  the  trial  court  has  acted,  there  was 
no  duty  resting  upon  the  testator  to  pay  over  the  money  without  a 
demand  made  by  his  wife,  if  the  money  was  received  under  the 
circumstances  disclosed  by  the  numerous  declarations  made  by  the 
testator.  In  Sheldon  v.  Sheldon,  133  N.  Y.  1,  30  N.  E.  730,  in  the 
opinion  delivered,  the  question  now  presented  to  us  was  under  con- 
sideration, and  it  was  said,  "The  only  question  that  is  open  for  con- 
sideration in  this  court  is  whether  this  important  part  of  the  find- 
ing is  based  upon  evidence;"  and  the  court,  after  an  extensive  re- 
view of  the  evidence  delivered  in  that  case,  said  that  it  did  not 
prove  the  important  fact  "with  respect  to  the  specific  |768,"  which 
was  the  consideration  for  a  deed  executed  by  the  husband  and  wife, 
and  the  money  paid  to  the  husband.  In  that  case  there  was  evi- 
dence that  a  settlement  had  taken  place  between  the  parties,  and 
there  was  also  some  evidence  to  the  effect  that  the  plaintiff  had  re- 
ceived a  payment  by  way  of  a  mortgage;  and,  upon  an  extensive 
review  of  the  evidence,  it  was  held  not  to  be  sufficient  to  support 
the  findings  that  were  challenged.  Appellant  c^lls  attention  to 
Wood  V.  Young,  141  N.  Y.  211,  36  N.  E.  193.  In  that  case  the  plain- 
tiff demanded  the  sum  of  f  500,  and  the  statute  of  limitations  was 
interposed  as  a  defense.  The  plaintiff  had  insured  her  husband's 
life  for  |5,000,  payable  to  her  upon  his  death,  and  he  died  in  1876, 
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and  proofs  of  death  were  filed;  and  the  plaintiff  executed  a  power 
of  attorney  authorizing  the  defendant's  testator  to  receive  from  the 
company  the  moneys  due  her  upon  the  policy,  and  they  were  actu- 
ally paid  to  him,  and  the  plaintiff  ^^supposed  and  believed  that  her 
brother  had  collected  and  received  the  money  more  than  ten  years 
prior  to  the  presentation  of  her  claim."    The  learned  judge  says: 

'*The  law  Imposed  upon  him  the  obUgation  to  pay  It  over  to  the  plaintiff  as 
soon  as  received,  or  at  least  within  a  reasonable  time.  There  was  nothing 
in  the  circumstances  under  which  the  money  came  to  the  hands  of  the  tes- 
tator from  which  the  right  or  duty  can  be  implied  to  hold  it  until  actually 
caUed  for  by  the  owner.  The  obligation  of  the  party  who  has  received  the 
money  in  such  cases  to  pay  it  over,  and  his  liability  in  an  action  to  recover 
the  same,  without  any  demand  before  suit,  has  been  firmly  settled  by  a 
long  line  of  cases  that  cannot  be  distinguished  from  this  by  any  sound  dis- 
tinction."   See  cases  cited  in  the  opinion. 

Appellant  calls  our  attention  to  In  re  Neilley,  95  N.  Y,  383.  In 
the  course  of  the  opinion  it  was  said: 

'•Here  was  no  actual  deposit  The  origin  of  the  transaction  was  an  ad- 
mitted indebtedness  from  Alexander  Waldron  to  Sarah  Byron,  which  was 
actually  due  in  1828." 

The  case  differs  quite  essentially  from  the  one  at  bar. 

Evidently  the  trial  judge  saw  nothing  in  the  appearance  or  de- 
meanor or  statements  of  the  witnesses  authorizing  him  to  discredit 
their  statements,  and  an  inspection  of  the  record  has  not  produced 
an  impression  that  they  falsified.  On  the  contrary,  the  impression 
seems  to  be  warranted  that  the  finding  of  fact  is  in  accordance  with 
the  truth  of  the  case  as  presented  by  the  evidence  in  behalf  of  the 
plaintiff. 

Judgment  affirmed,  with  costs.    All  concur. 


YATBS   V.    ROOT. 
(Supreme  Ck)urt,  Appellate  Division,  Fourth  Department.     April,  1806.) 

1.  Witness— Transaction  with  Decedent. 

Testimony  of  a  claimant  against  an  estate,  as  to  the  value  of  his  serv- 
ices to  decedent  is  inadmissible,  so  far  as  it  relates  to  services  per- 
formed in  the  presence  of  decedent 

2.  Same— Opinion  Based  on  Other  Evidence. 

On  a  claim  against  an  estate  for  services  rendered  decedent  a  ques- 
tion calling  for  claimant's  opinion  of  the  value  of  his  services,  "as  ap- 
pears by  the  evidence  herein/'  is  improper. 

8.  Claim  for  Services  to  Decedent— Value. 

A  finding  that  "as  manager,  general  overseer,  his  [claimant's]  skUl,  ex- 
perience, and  good  Judgment  were  worth  ♦  ♦  ♦  $2  per  day"  to  de- 
cedent is  erroneous,  as  not  determining  the  actual  value  of  the  servicer 

Appeal  from  judgment  on  report  of  referee. 

Claim  by  John  L.  Yates,  as  general  assignee  of  Ogden  C.  Lowell, 
against  John  M.  Root,  as  executor  of  the  last  will  of  H.  Greorge  Root, 
deceased.  From  a  judgment  in  favor  of  claimant,  entered  on  report 
of  a  referee,  the  executor  appeals.     Reversed. 
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Defendant  is  tbe  executor  of  H.  George  Root,  deceased,  and  the  claim 
was  presented  to  him  for  the  services  of  O.  C.  Lowell  from  October  1,  1892, 
to  December  2,  1894,  333  days,  at  $2  per  day,  making  a  total  of  $732;  and 
credited  thereon  was  cash,  $100.  The  claim  also  contained  another  item, 
to  wit:  **To  board  furnished  woman  and  boy,  $3.00.  To  services  of  wife, 
$2.00."  The  executor  rejected  the  claim,  and  offered  to  refer,  and  the  sur- 
rogate of  Herkimer  county  approved  of  the  referee  named  in  the  agree- 
ment of  the  parties.  The  referee  found  as  a  fact  that  H.  George  Root  died 
on  the  1st  of  December,  1893,  leaving  a  last  will,  wherein  he  appointed 
John  M.  Root,  his  brother,  as  sole  executor.  The  will  was  probated,  and  let- 
ters testamentary  issued  to  the  defendant.  That  the  claim  above  men- 
tioned was  presented  in  1894  to  the  executor,  and  that  the  same  was  dis- 
puted. The  referee  also  found  that  Lowell  performed  work  and  rendered 
labor  and  services  for  the  deceased,  at  his  request,  for  which  the  deceased 
promised  to  pay.  The  services  consisted  principally  in  superintending  im- 
provements and  repairs  in  the  dwelling  house  of  the  deceased,  on  Columbia 
street,  in  Mohawk,  *'and  in  looking  after  the  affairs  of  said  deceased  gen- 
erally; in  caring  for  his  lawn,  his  garden,  his  flowers,  fruits,  etc.;  In  look- 
ing after  his  affairs  and  attending  to  his  wants,  he  (the  deceased)  being  an 
aged  man.  During  the  progress  of  the  work  of  repairing  and  enlarging  the 
said  dwelling  house,  the  said  deceased  was  absent,  in  the  state  of  Michigan, 
visiting  his  brother,  and  he  left  the  entire  management  and  direction  of 
such  improvements  and  repairs  in  the  hands  of  said  Lowell.'*  The  referee 
also  found  that  the  deceased  frequently,  *'both  orally  and  in  writing,"  said 
•*that  he  would  see  that  said  Lowell  was  'adequately  remunerated*  for  all 
his  labors  In  his  behalf."  In  the  sixth  finding  of  fact  the  referee  says 
•*that  the  services  so  rendered  by  said  Lowell  for  said  H.  George  Root,  de- 
ceased, were  reasonably  worth  the  sum  of  $2  per  day.  I  do  not,  however, 
find  that  the  said  Lowell  actually  worked  ten  hours  per  day  during  the  pe- 
riod above  mentioned,  but  that  his  services  as  maLager.  general  overseer,  his 
skill,  experience,  and  good  judgment,  were  worth  to  the  said  H.  George 
Root  the  said  sum  of  $2  per  day;  that  said  Root  frequently  expressed  him- 
self, both  orally  and  In  writing,  as  well  pleased  with  what  the  said  Lowell 
had  done  in  his  behalf,  and  with  his  conduct  and  management  of  his  mat- 
ters and  affairs."  The  referee  stated  in  his  seventh  finding,  viz.:  "That 
said  Lowell  worked  and  performed  labor  and  rendered  services  for  said 
H.  George  Root,  deceased,  for  321  days,  during  the  period  of  time  from  Oc- 
tober 1,  1892,  to  December  2,  1893.  That  said  Lowell  is  entitled  to  recover 
herein,  for  the  services  mentioned  in  the  foregoing  seventh  finding  of  fact, 
the  sum  of  $642."  He  finds  that  $150  had  been  paid  thereon,  leaving  a' 
balance  due  him,  on  account  of  such  services  so  rendered,  of  $492.  The 
referee  finds  two  other  items  amounting  to  $5  As  a  conclusion  of  law.  he 
found  that  ^*the  said  claimant,  Ogden  C.  Lowell,  has  a  valid  claim  against 
the  estate  of  said  H.  George  Root,  deceased,  for  the  sum  of  $497,  with  inter- 
est thereon  from  August  9,  1894."  Exceptions  were  filed  to  the  referee's 
report. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

J.  B.  Rafter,  for  appellant. 

W.  H.  Van  Steenburgh,  for  respondent. 

HARDIN,  P.  J.  Upon  a  careful  examination  of  the  evidence,  no 
definite  proof  is  found  of  the  exact  number  of  days  of  service  ren- 
dered by  Lowell  for  the  deceased.  The  only  .definite  evidence  as  to 
the  labor  performed  by  Lowell  is  found  in  the  testimony  of  Wainman, 
the  carpenter  who  was  engaged  in  repairing  the  deceased's  building. 
He  testified  that  he  (the  carpenter)  commenced  work  for  the  deceased 
about  the  middle  of  October,  1892,  and  worked  there  until  about 
March  25,  1893, — less  some  seven  days.     And  he  testifies,  viz.:     "I 
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do  not  think  there  was  a  day,  during  the  whole  time  I  was  there,  but 
what  Mr.  Lowell  was  there.  He  was  always  working  around  at 
something."  The  period  of  time  covered  by  this  witness  does  not  ex- 
ceed 138  secular  days.  This  witness  was  allowed  to  testify  that 
Lowell's  services  "during  that  time  were  worth  |2  per  day,  he  board- 
ing himself."  After  some  other  evidence  plven  as  to  the  services 
rendered  by  Lowell  for  the  deceased,  in  doing  chores,  and  giving 
further  and  other  attention  to  the  business  and  affairs  of  the  de- 
ceased, the  plaintiff  called  Lowell  as  a  witness;  and  thereupon  sev- 
eral letters  of  the  deceased,  written  to  Lowell,  were  produced  and 
read  in  evidence.  In  the  letters  the  deceased  mentioned  the  serv- 
ices and  attentions  that  had  been  received  from  Lowell.  Thereupon 
the  following  question  was  propounded  to  the  witness  Lowell: 
**What  was  the  fair,  reasonable  value  per  day  of  the  services  so  per- 
formed by  you,  as  appears  by  the  evidence  herein,  for  H.  Q.  Root"? 
This  question  was  objected  to  "as  improper,  incompetent,  and  inad- 
missible; second,  improper  and  inadmissible  under  section  829  of  the 
Code  of  Civil  Procedure,  and  tends  to  prove  services  by  the  witness 
for  deceased,  and  to  prove  personal  transactions  between  this  wit- 
ness and  the  deceased;  third,  no  foundation  has  been  laid,  by  show- 
ing this  witness  to  have  knowledge  of  all  the  evidence  herein."  The 
objections  were  overruled,  and  an  exception  taken,  and  the  witness 
was  allowed  to  answer,  "The  value  is  $2  per  day."  Prom  the  course 
of  the  evidence,  it  appears  that  Lowell  was  present  with  Root  a  por- 
tion of  the  time,  when  rendering  some  of  the  services  embraced  in 
the  question.  As  to  such  services  the  question  called  for  a  personal 
transaction,  and  was  improper.  Holcomb  v.  Holcomb,  95  N.  Y.  316; 
Fisher  v.  Verplanck,  17  Hun,  150.  In  Taylor  v.  Welsh,  92  Hun,  272, 
36  N.  Y.  Supp.  952,  it  was  held  that  it  was  not  proper  to  allow  a 
plaintiff  to  testify  that  he  did  chores,  errands,  etc.,  for  the  deceased, 
and  that  the  admission  of  such  evidence  was  harmful  error,  which 
required  a  new  trial  to  be  ordered.  See,  also,  Heyne  v.  Doerfler, 
124  N.  Y.  508,  26  N.  E.  1044.  The  question  propounded  w^s  improper 
in  another  respect.  It  called  for  the  opinion  of  the  witness  of  the 
value  of  the  ser\  ices  performed  by  him  "as  appears  by  the  evidence 
herein."  It  was  not  made  clear  that  he  knew  and  understood  accu- 
rately all  the  evidence  that  had  been  given.  In  Reynolds  v.  Robin- 
son, 64  N.  Y.  589,  a  similar  question  was  condemned,  and  in  that  case 
it  was  said,  "It  is  not  the  province  of  a  witness  to  reconcile,  or  draw 
inferences  from,  the  evidence  of  other  witnesses,  or  to  take  such 
facts  as  he  thinks  their  evidence  has  established,  and  thus  foiin  and 
express  an  opinion."  The  doctrine  of  that  case  has  been  asserted 
in  numerous  other  cases.  Guiterman  v.  Steamship  Co.,  83  N.  Y.  358; 
Hagadom  v.  Insurance  Co.,  22  Hun,  249;  Ayres  v.  Water  Commis- 
sioners, Id.,  297,  We  ought  not  to  disregard  the  error  in  receiving  an 
answer  to  the  question  propounded,  as  it  does  not  clearly  appear  that 
no  injury  resulted  from  the  error.  Brague  v.  Lord,  67  N.  Y.  499; 
Taylor  v.  Welsh,  92  Hun,  272,  36  N.  Y.  Supp.  952. 

The  referee,  in  his  report,  says  that  the  services  rendered  "as 
manager,  general  overseer,  his  skill,  experience  and  good  judgment, 
were  worth  to  the  said  H.  George  Root  the  said  sum  of  f  2  pep-day."   , 
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Incrtead  of  finding  the  actual  value  of  the  services,  the  referee  seems 
to  have  adopted  an  erroneouef  rule  in  measuring  the  vaiue  of  the 
services  of  the  witness.  The  rule  for  estimating  the  services  should 
have  been  their  actual  value,  and  not  such  value  as  the  services  may 
have  been  supposed  "to  be  worth  to  the  defendant  in  the  particular 
circumstances  in  which  he  was  placed."  Perrine  v.  Hotchkiss,  58 
Barb.  77.  This  is  a  case  which,  according  to  numerous  authorities, 
we  should  scrutinize,  and  the  claim  should  be  established  by  satis- 
factory evidence  relating  to  the  extent  of  the  services  and  the  value 
thereof.  Kearney  v.  McKeon,  85  N.  Y.  139;  Rowland  v.  Howard, 
75  Hun,  1,  26  N.  Y.  Supp.  1018;  Forbes  v.  Chichester  (Sup.)  8  N.  Y. 
Supp.  747;  Van  Slooten  v.  Wheeler,  140  N.  Y.  624,  35  N.  E.  583.  In 
the  latter  case  it  was  said,  "The  courts  should  see  to  it  that  such 
estates  are  fairly  protected  against  unfounded  and  rapacious  raids." 
See,  also.  Dorman  v.  Gannon,  38  N.  Y.  Supp.  659,  decided  by  this 
court  in  April,  1896.  The  foregoing  views  k»ad  to  a  reversal  of  the 
judgment. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event.     All  concur. 


SMITH  V.  NEVe  YOKK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court,  AppeUate  Divisioa,  Fourth  Department    April,  1800.) 

1.  Accident  at  Crossing — Nboligbngb— Provincb  of  Jury. 

Plaintiff  and  his  servant,  while  attempting  to  drive  across  a  railroad, 
were  struck  by  defendant's  east-bound  train.  The  tracks  and  highway 
were  constructed  in  cuts,  and  there  was  evidence  that  no  view  along  the 
tracks  could  be  had  until  within  a  short  distance  from  the  crossing. 
Plaintiff  sat  on  one  side  of  the  wagcMi,  and  his  servant,  who  drove,  upon 
the  other;  and  said  servant  testitied  that  as  they  approached  the  crossing 
plaintiff  was  engaged  in  filling  his  pipe.  The  east-bound  train  was  behind 
time,  but  plaintiff  supposed  that  it  had  already  passed.  Plaintiff  testified 
that  as  he  approached  he  locdsed  for  a  west-bound  train  first,  and,  upon 
turning  to  look  the  other  way,  saw  the  train  close  upon  them.  When  the 
train  was  first  discovered,  plaintiff's  servant  pulled  up  on  the  horses,  and 
then  Immediately  urged  them  on.  There  was  evidence  that  the  usual  sig- 
nals were  not  given.  Held,  that  it  was  a  question  for  the  Jury  whether 
defendant  was  guilty  of  negligence  which  caused  the  injury. 

2»  Same— Contributory  Nbgli«bkce— Question  of  Fact. 

The  question  whether  plaintiff  was  gniHty  of  contributory  negligence  was 
also  for  the  jury. 

8.  Contributory  Negligence  op  Servant — Imputation  to  Master. 

If  the  servant  to  whom  plaintiff  committed  the  control  of  the  horses  was 
guilty  of  negligence  contributing  to  the  accident,  such  negligence  was  im- 
putable to  plaintiff. 

4.  Instruction— Prejudicial  Error. 

The  refusal  to  give  a  requested  charge  to  that  effect  was  not  harmless 
error. 
Follett  and  Adams,  JJ.,  dissent. 

Appeal  from  circuit  court,  Ontario  county. 

Action  by  David  A.  Smith  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company  for  personal  injuries.  From  a  judg- 
ment entered  on  a  verdict  of  a  jury  in  favor  of  plaintiff  for  f3,000, 
and  from  an  order  denying  a  motion  for  new  trial,  defendant  ap- 
peals.   Reversed. 
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The  action  was  to  recover  for  personal  Injuries  8ustalne<!l  by  tlie  plaintiff 
on  the  16th  of  August,  1892,  while  crossing  the  defendants  railroad,  about 
a  mile  east  of  Chapinville,  which  was  the  first  station  east  of  Canandaigua 
on  the  defendant's  road.  A  highway  crosses  the  railroad  in  an  easterly  and 
westerly  direction.  There  is  a  cut  on  the  defendant's  road  some  300  feet 
ftom  the  railroad  crossing,  and  the  highway,  as  it  comes  down  to  the 
railroad  from  the  east,  is  also  in  a  cut.  The  road  has  a  descending  grade  of 
83.79  feet  to  the  mile  to  the  northeast,  and  the  highway  at  the  crossing  is  7 
feet  lower  than  it  is  200  feet  further  east  It  descends  about  2  feet  within 
the  last  38  feet  of  the  track.  The  plaintiff  approached  the  crossing  from  the 
west,  and  was  unable  to  see  along  the  railraad  to  the  southwest  until  he  got 
within  about  40  feet  of  the  track.  It  is  claimed  at  that  distance  he  could 
see  240  feet,  and  when  within  26  feet  he  could  see  the  ringing  post  on  the 
road,  which  is  some  1,345'  feet  southeast  of  the  crossing.  I'lalntlff  was  the 
lessee  of  a  farm  which  was  divided  by  the  railroad,  and  resided  west  of  the 
railroad,  and  he  left  his  house  about  half  past  1  o'clock  the  day  of  the  ac- 
cident, to  cross  the  track  to  get  a  load  of  oats.  He  had  a  two-horse  lumber 
wagon  with  a  rack  on  it,  and  with  him  was  his  hired  man,  Henry  Speer.  The 
horses  first  were  on  a  walk,  and  the  walk  became  quite  a  brisk  one  as  they 
approached  the  track.  The  plaintiff  sat  on  the  left-hand  side  of  the  wagon, 
with  his  back  to  the  north,  at>out  the  middle  of  the  hayrack,  and  Speer,  his 
hired  man,  was  sitting  on' the  other  side  of  the  wagon,  facing  him,  and  was 
driving  the  horses.  The  east-bound  train  left  Canandaigua  22  minutes 
late,  and  was  due  at  the  crossing  at  about  1:17  p.  m.  The  plaintiff  testifies 
chat  he  supposed  it  had  gone,  and  as  he  approached  the  track  he  was  labor- 
ing under  that  impression,  and  looked  first  for  the  west-bound  train,  and, 
becoming  satisfied  that  none  was  coming,  he  looked  the  other  way,  and 
the  passenger  train  was  right  on  him,  approaching  from  the  west  Speer 
testified  that  the  plaintiff,  as  they  approached  the  track,  was  filling  his 
pipe,  or  lighting  it,  and  that  he  did  not  notice  that  the  plaintiff  paid  any 
attention  to  the  railroad,  as  they  were  talking  together.  The  plaintiff,  hi 
his  testimony,  says: 

*1  had  my  pipe  in  my  mouth,  I  think.  I  don't  think  I  took  my  pipe  out  as  I 
went  along  down  towards  the  railroad;  still  I  might.  I  don't  recollect  the  cir- 
cumstance that  at  about  the  time  of  the  accident,  or  just  before,  that  I  was 
lighting  my  pipe.    It  is  possible  that  I  was." 

Speer  testifies  that  he  heard  no  signals,  and  that  the  wagon  was  making  a 
noise,  and  that  Smith  and  he  were  talking.  Smith  testified  that  he  did  not 
hear  the  train  whistle  for  the  crossing,  but  he  refused  to  be  positive  that  it 
did  not  whistle.  As  the  plaintiff  and  Speer  discovered  the  approaching 
train,  Speer  first  pulled  up  on  the  horses,  and  then  Immediately  he  and  Smith 
urged  them  across,  and  the  wagon  was  struck,  and  the  plaintiff  was  thrown 
out,  and  injured  to  some  extent  There  is  some  evidence  that  the  cut  on  the 
railroad  was  nearly  1,000  feet  long  and  from  14  to  31  feet  deep.  The  base 
of  the  cut  was  In  some  places  only  8  feet  from  the  rails.  There  is  some 
evidence  to  the  effect  that  the  plaintiff  would  need  to  be  within  25  feet  of 
the  track  before  he  could  see  500  feet  up  the  track.  There  was  some  slight 
curve  In  the  track.  The  train  was  running  from  35  to  50  miles  an  hour. 
Plaintiff  called  several  witnesses,  who  testified  that  they  heard  no  signal 
of  any  kind  as  the  train  approached  the  crossing.  The  witness  Carson,  who 
noticed  the  train,  and  watched  it  swears  that  no  signal  nor  warning  of  any 
kind  was  given  from  the  train  until  Just  as  it  struck  Smith's  wagon,  when 
it  gave  the  danger  signal.  Smith  and  Speer  were  the  only  eyewitnesses 
to  the  collision  aside  from  what  was  discovered  by  the  trainmen.  The  en- 
gineer testifies  that  he  was  within  500  or  600  feet  of  the  crossing  when  he 
saw  the  horses'  heads,  and  that  he  then  sounded  the  whistle  in  less  than  a 
second  after  he  saw  the  horses'  heads,  and  that  he  ran  about  200  feet  when 
he  saw  the  men. 

Arjrued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Albert  H.  Harris,  for  appellant 
John  Gillette,  fw  respondent 
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HARDIN,  P.  J.  The  facts  and  circumstances  disclosed  by  the 
evidence  are  sufficient  to  make  it  a  question  for  the  jury  whether 
the  defendant  was  guilty  of  negligence  which  caused  or  contributed 
to  the  injury  which  was  received  by  the  plaintiff.  Greany  v.  Rail- 
road Co.,  101  N.  y.  423,  5  N.  E.  425;  Parsons  v.  Railroad  Co.,  113 
N.  Y.  364,  21  N.  E.  145;  Swift  v.  Railroad  Co.,  123  N.  Y.  649,  25 
N.  E.  378;  Miller  v.  Railroad  Co.,  82  Hun,  164,  31  N.  Y.  Supp.  317, 
affirmed  146  N.  Y.  367,  41  N.  E.  90. 

2.  Upon  all  the  evidence  given  at  the  trial  we  are  inclined  to 
think  that  the  question  of  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  was  one  of  fact  proper  to  be  submitted  to  the 
jury.  Miller  v.  Railroad  Co.,  82  Hun,  164,  31  N.  Y.  Supp.  317,  af- 
firmed 146  N.  Y.  367,  41  N.  E.  90;  Wilcox  v.  Railroad  Co.,  88  Hun, 
267,  34  N.  Y.  Supp.  744;  Salter  v.  Railroad  Co.,  59  N.  Y.  631;  Id., 
88  N.  Y.  42.  When  Smith  and  Speer  discovered  the  on-coming  train, 
whether  it  was  wise  to  advance  or  to  endeavor  to  hold  the  team 
may  have  been  a  very  close  question,  and,  considering  the  imminent 
peril  they  were  in,  they  could  not  be  expected  to  act  with  cool  de- 
liberation; and  whether,  under  all  the  circumstances,  their  action 
was  such  as  might  reasonably  be  expected,  was  a  proper  question 
for  the  jury  to  determine.  Miller  v.  Railroad  Co.,  supra.  **When 
a  person  is  confronted  by  danger  from  both  of  two  lines  of  action 
one  of  which  he  must  take,  his  choice  of  either  is  not  negligent.'* 
Leavitt,  Neg.  p.  608,  §  156;  Buel  v.  Railroad  Co.,  31  N.  Y.  314; 
Coulter  V.  Express  Co.,  56  N.  Y.  585;  Twomley  v.  Railroad  Co.,  69 
N.  Y.  158;  Salter  v.  Railroad  Co.,  88  N.  Y.  42. 

3.  After  the  delivery  of  the  body  of  the  charge,  the  counsel  for 
the  defendant  asked  the  court  to  charge,  and  it  did  charge: 

"That  if  Speer,  the  driver  of  the  horses,  was  negligent  in  not  exercising 
care  in  approaching  the  crossing,  or  at  the  crossing,  Mr.  Smith,  the  plain- 
tiff, Is  chargeable  with  Speer's  negligence  and  the  consequences  thereof." 

Thereupon  the  counsel  for  the  defendant  requested  the  court  to 
charge: 

"That  if  Speer,  the  driver,  failed  to  look  foi  the  train,  or  pay  any  attention 
to  its  approach,  he  was  guilty  of  negligence,  and  Smith,  the  plaintiff,  is 
chargeable  therewith;  and  If  the  jury  find  that  Speer's  negligence  contrib- 
uted to  the  accident,  the  plaintiff  cannot  recover." 

The  court  declined  to  so  charge,  and  added,  viz. : 

"The  law  about  that  is  just  this:  Speer  was  the  hired  man  there.  He 
was  under  the  control  of  Smith;  and  if  Smith  himself  was  using  proper 
care,  and  watching  out  for  that  train,  then  it  made  no  difference  whether 
Speer  was  doing  it  or  not  But  if  Smith  was  not  doing  anything,  and  leav- 
ing it  for  Speer  to  see,  not  only  about  the  driving  of  the  horses,  but  watch- 
ing out  for  the  train,  and  trusting  the  whole  matter  over  to  Speer.  then 
Speer's  negligence  would  be  the  negligence  of  Smith.  But  if  Smith  was 
taking  care  for  himself,  then  it  does  not  make  any  difference  wheth<»** 
Spoer  was  there  or  not,  because  Smith  was  doing  all  he  was  called  upuii  lo 
do." 

Thereupon  the  defendant  excepted  to  the  refusal  of  the  request 
made,  and  also  excepted  to  the  charge  as  made.  In  considering 
these  exceptions,  it  is  proper  to  call  to  mind  the  situation  of  Speer 
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and  Smith  at  the  time  they  were  attempting  to  cross  the  defendant's 
road.  They  sustained  to  each  other  the  relation  of  master  and 
servant,  or  principal  and  apjent,  and  all  the  duties  incident  to  those 
relations  are  to  be  imputed  to  them  respectively.  Speer  was  driv- 
ing at  the  time,  having  the  lines  in  his  hands,  and  the  management 
of  the  team.    He  says  in  the  course  of  his  testimony,  viz.: 

"I  was  looking  at  the  horses  going  along  down.  I  haa  the  responsibility 
of  driving  them.  There  were  no  directions  from  Smith  about  the  manner 
of  driving." 

According  to  the  plaintiff's  testimony,  he  was  doing  nothing  to 
control  or  manage  the  horses.  He  says  he  looked  and  listened  j 
yet  he  states  that  he  committed  the  control  of  the  horses  to  his  serv- 
ant, Speer.  The  request  made  calling  for  a  consideration  of  Speer's 
failure  of  suitable  attention  in  approaching  the  crossing,  and  also 
of  the  manner  in  which  he  handl^  the  horses  at  the  time  the  dan- 
ger was  discovered,  especially  in  his  efforts  first  to  stop  them,  and 
then,  afterwards,  his  sudden  change  of  mind  in  urging  them  for- 
ward. The  burden  was  upon  the  plaintiff  to  show  that  he  was  free 
from  contributory  negligence.  In  bearing  the  burden  it  was  incum- 
bent upon  him  to  indicate  by  the  testimony  relating  to  the  circum- 
stances preceding  and  attending  the  crossing  that  he  and  his  serv- 
ant had  used  due  diligence  in  approaching  and  attempting  to  cross 
the  railroad.  In  Donnelly  v.  Railroad  Ck).,  109  N.  Y.  16,  15  N.  E. 
733,  the  plaintiff  was  riding  to  market  on  a  fish  wagon,  and  the 
two  men  were  so  situated  that  each  was  in  a  situation  where  he 
could  control  or  manage,  or  contribute  to  the  management  of,  the 
team.  The  plaintiff  was  injured.  In  the  course  of  the  ©pinion  de- 
livered in  that  case  it  was  said,  ^We  think  the  plaintiff  was  charge- 
able with  the  neglect  of  his  comrade."  In  Brickell  v.  Railroad  Co., 
12  N.  Y.  St  Rep.  450,  affirmed  120  N.  Y.  290,  24  N.  E.  449,  it  appeared 
that  the  plaintiff  took  passage  in  Pulver's  top  buggy  for  the  village 
of  Palmyra,  and  that  plaintiff  received  injuries  in  attempting  to 
cross  the  railroad,  and  in  the  course  of  the  opinion  delivered  in  that 
case  I  had  occasion  to  say: 

**If  the  plaintiff  or  Pulver  had  attended  vigilantly  to  their  duty  In  approach- 
ing the  crossing,  the  injuries  In  question  might  have  b  t^n  averted.  Appar- 
ently they  were  occupied  in  conversation,  giving  no  especial  attention  to  the 
circumstances  affecting  their  safety  in  crossing  the  railway,  during  the 
progress  from  the  south  side  of  the  bridge  120  feet  onward.*' 

Pollett,  J.,  in  concurring  in  that  opinion,  stated  that  a  witness 
testiiied: 

''That  he  saw  and  heard  the  train,  and  stopped  and  waited  for  it;  but  that 
the  carriage  in  which  the  plaintiff  was  riding  kept  right  on,  and  was  struck. 
The  plainSff,  by  his  own  evidence,  established  that  his  negligence  contrib- 
uted to  the  accident" 

When  that  case  was  under  renew  (120  N.  Y.  290,  24  N.  E.  449) 
it  was  said  in  the  course  of  the  opinion,  viz. : 

"The  rule  that  the  driver*s  negligence  may  not  be  Imputed  to  the  plaintiff 
should  have  no  application  to  this  case  Such  rule  is  only  applicable  to  cases 
where  the  relation  of  master  and  servant  or  principal  and  agent  does  not 
exist,  or  where  the  passenger  is  seated  away  from  the  driver,  or  is  separated 
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from  the  driver  by  an  Inclostire,  and  Is  without  opportunity  to  discover  danger 
and  to  Inform  the  driver  of  It.  Robinson  v.  Railroad  Co..  66  N.  Y.  11.  It  Is 
no  less  the  duty  of  the  passenger,  where  he  has  the  opportunity  to  do  so,  than 
of  the  driver,  to  learn  of  danger,  and  avoid  It  If  practicable.  The  plaintiff 
was  sitting  ui>on  the  seat  with  the  driver,  with  the  same  knowledge  of  the 
road,  the  crossing,  and  environments,  and  with  at  least  the  same.  If  not  bet- 
ter, opportunity  of  discovering  dangers  than  the  driver  possessed,  and  without 
any  embarrassment  In  communicating  them  to  him." 

In  speaking  of  this  rule  it  is  said  in  Wood,  B.  B.  (Ed.  1894)  §  322a, 
that: 

"Where  the  master  Is  seated  on  the  driving  box  with  his  servant,  who  holds 
the  reins,  and  an  Injury  occurs  while  they  are  driving  over  a  crossing,  the 
master*s  action  fbr  damages  will  be  barred  if  the  negligence  of  his  servant 
contributed  to  cause  the  injury." 

And  in  4  Am.  &  Eng.  Enc.  Law,  §  38,  it  is  said,  viz.: 

"Imputable  contributory  negligence,  which  will  bar  the  plaintiff  from  re- 
covery, exists  when  the  plaintiff,  although  not  chargeable  with  personal 
negligence,  has  been  by  the  negligence  of  a  person  in  privity  with  him,  and 
with  whose  fault  he  is  chargeable,  exposed  to  the  injury  which  he  received 
through  the  negligence  of  the  defendant." 

In  the  course  of  the  opinion  delivered  in  denying  the  motion  at 
special  term,  the  learned  trial  judge  observed: 

"If  the  plaintiff  was  taking  care  of  himself,  then  It  does  not  maxe  any  dif- 
ference whether  his  hired  man  was  there  or  not,  because  the  plaintiff  was 
doing  all  that  he  was  called  upon  to  do.  *  *  *  If  a  man  was  taking  care 
of  himself  for  his  own  safety,  he  certainly  could  not  be  made  liable  for  any 
accident  that  occurs,  although  somebody  else,  upon  whom  he  was  not  de- 
pending, was  not  using  proper  care." 

We  think  the  failure  of  the  explanation  made  in  the  charge,  and 
of  the  explanation  made  in  defense  thereof  found  in  the  language 
we  have  just  quoted,  lies  in  the  omission  to  apply  all  the  facts  and 
circumstances  disclosed  by  the  e%idence  to  the  rule  of  law  which 
casts  upon  the  plaintiff  the  burden  of  showing  that  he  was  not  only 
personally  free  himself,  but  that  his  agent  or  sen-ant,  who  was  en- 
gaged in  the  same  common  purpose,  at  his  instance  and  request, 
of  approaching  and  safely  crossing  the  tracks  of  the  defendant,  was 
free  of  contributory  negligence.  In  Callahan  v.  Sharp,  27  Hun,  85, 
affirmed  95  N.  Y.  672,  where  it  appeared  that  the  driver  of  the  coach 
was  subject  to  the  control  and  command  of  the  party  who  employed 
him,  it  was  said  that  the  driver's  negligence  was  imputable  to  her. 
See,  also.  Little  v.  Hackett,  116  U.  S.  366,  6  Sup.  Ct.  391.  It  is  con- 
tended, however,  by  the  learned  counsel  for  the  respondent  that, 
"even  if,  technically,  the  defendant  was  entitled  to  the  abstract 
charge  requested,  no  harm  has  happened  to  it."  We  are  not  able 
to  assent  to  that  view  of  the  case.  The  evidence  relating  to  the 
plaintiff's  freedom  from  contributory  n^ligence  presented  a  very 
delicate  question  for  the  jury  to  determine;  and  the  jury,  as  the 
charge  was  made,  and  as  the  refusal  was  made  and  the  explanation 
was  made,  may  have  had  an  imperfect  understanding  of  the  exact 
rules  of  law  which  were  applicable  to  the  facts  relating  to  the 
question  of  the  plaintiff's  freedom  from  contributory  negligence. 
We  cannot  assent  to  the  supposition  that  the  jury  may  not  have 
been  misled  by  the  rules  of  law  delivered  to  them  br^e  learned 
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judge  at  the  trial.    We  are  of  the  opinion  that  the  exceptions  pre- 
sent such  errors  as  require  that  there  should  be  a  new  trial. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

GREEN,  J.,  concurs.    WARD,  J.,  concurs  in  the  result    FOL- 
LETT  and  ADAMS,  JJ.,  dissent. 


EISNER    V.    EISNER. 
(Supreme  Court,  Appellate  Dlyislon,  First  Department.    May  1,  1896.) 

1.  Pleading— Action  for  Recovbry  of  Real  Pbopbrtt— Alleoatioks  a8  to 

Title. 

Where  It  appears  by  the  allegations  of  the  complaint  In  an  action  to 
recover  an  interest  In  real  estate  that  one  of  the  defendants  has  con- 
veyed his  interest  to  his  co-defendant,  a  demurrer  on  the  part  of  such 
defendant  was  properly  sustained. 

2.  Partnebship^Accountino  between  Partners— Sufficiency  op  Allega- 

tions. 

A  complaint  in  an  action  by  a  partner  to  recover  his  interest  in  real  es- 
tate alleged  to  have  been  bought  with  partnership  funds,  the  title  being 
taken  In  the  name  of  his  co-partners,  in  the  absence  of  any  allegations  as 
to  the  terms  of  the  partnership  and  the  rights  and  interests  of  the  part- 
ners, is  Insufficient  as  a  petition  for  an  accounting. 
8.  Ejectment— Undividkd  Intere^^ts— Partners. 

Code  Civ.  Proc.  |  1500,  providing  that  where  two  or  more  persons  are 
entitled  to  the  possession  of  real  property  as  joint  tenants,  or  tenants  in 
common,  one  or  more  of  them  may  sue  for  his  or  their  undivided  shares, 
does  not  entitle  a  partner  to  maintain  such  an  action  against  his  co-partner 
for  property  purchased  with  partnership  funds,  where  there  has  been  no 
accounting,  and  the  rights  of  the  partners  have  not  been  determined. 

Appeal  from  special  term,  New  York  county. 

This  was  an  action  brought  by  Julius  H.  Eisner  against  Mark  H. 
Eisner  and  David  L.  Eisner.  The  defendant  Mark  Eisner  demurred 
to  the  complaint,  and  from  the  decision  sustaining  such  demurrer, 
and  an  interlocutory  judgment  entered  thereon,  plaintiff  appealed. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  WILLIAMS, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Samuel  G.  Adams,  for  appellant 
George  W.  Carr,  for  respondent. 

O'BRIEN,  J.  In  form,  the  appeal  is  from  a  decision  sustaining 
a  demurrer,  and  from  the  interlocutory  judgment  entered  thereon. 
We  have  many  times  reiterated  that  there  is  no  such  practice  as  an 
appeal  from  the  decision.  Therefore  that  must  be  dismissed,  and 
the  question  presented  is  upon  the  appeal  from  the  interlocutory 
judgment. 

It  is  a  little  doubtful  as  to  just  what  the  plaintiff's  theory  of  this 
action  is, — ^whether  one  by  a  co-partner  for  an  accounting,  or  one 
to  determine  an  interest  in  real  estate.    And  this  is  emphasized  by 
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the  appellant,  who  insists  upon  both  grounds;  but  as  these  are  by 
no  means  identical,  and  cannot  be  sustained  upon  the  same  alle- 
gations and  proof,  we  are  left  to  determine  from  the  complaint — 
what  the  appellant  himself  seems  unable  to  do — ^just  what  is  the 
character  of  this  action.  We  should  be  inclined  to  commend  the 
brevity  of  the  pleader,  were  it  not  accompanied  by  so  much  obscu- 
rity,— the  pleader  clearly  avoiding  the  charge  of  redundancy.  The 
complaint  alleges  that  the  parties  to  this  action  were  co-partners  in 
business;  that  the  business  was  discontinued  in  1888;  that  all  the 
firm  debts  have  been  paid,  and  that  the  only  assets,  excepting  a  few 
doubtful  claims,  consist  of  the  real  estate  described  in  the  com- 
plaint; that  the  title  to  this  was  taken  in  the  name  of  the  defend- 
ants, for  the  benefit  of  the  copartnership,  and  was  paid  for  with 
partnership  funds;  "that  the  interests  of  the  parties  to  this  action 
in  said  property  were  as  follows:  The  plaintiff  was  the  owner  of 
an  undivided  one-fifth  thereof,  and  the  defendants  were  each  the 
owners  of  an  undivided  two-fifths  thereof;"  that  the  defendant 
Mark  H.  Eisner  conveyed  his  interest  to  the  defendant  David  L. 
Eisner;  and  that  the  title  to  the  property  is  now  in  the  name  of 
the  latter.  On  these  allegations,  the  complaint  demands  that  the 
rights  of  the  parties  in  the  real  estate  described  "be  adjusted  by 
this  court;  that  the  same  be  sold,  and  the  proceeds  thereof  be  dis- 
tributed among  them;  and  that  plaintiff  may  have  such  other  and 
further  relief  in  the  premises  as  may  be  just."  It  will  be  noticed 
that  the  plaintiff  claims,  not  that  he  is,  but  that  he  was,  the  owner, 
and  no  inference  or  presumption  is  to  be  drawn  that  he  had  any 
interest  in  the  property  at  the  time  this  action  was  begun.  If  we 
assume,  however,  that  the  language  is  susceptible  of  the  construc- 
tion that  he  claimed  a  one-fifth  interest  at  the  time  the  action  was 
commenced,  the  question  which  we  have  suggested  remains:  What 
is  the  character  of  this  action?  Is  it  one  for  a  copartnership  ac- 
counting, or  is  it  one  to  recover  an  undivided  share  in  property, 
pursuant  to  section  1500  of  the  Code  of  Civil  Procedure?  The  plain- 
tiff does  not  ask  for  an  accounting,  nor  are  there  sufficient  facts  al- 
leged to  warrant  it.  Neither  the  terms  of  the  co-partnership,  nor 
the  rights  and  interests  of  the  respective  parties,  appear.  It  is  not 
even  alleged  that  the  partnership  was  dissolved,  or  what  was  the 
state  of  the  account  between  the  plaintiff  and  his  co-partners. 
Even,  therefore,  if  we  assume  that  the  property  belonged  to  the 
co-partnership,  and  that  this  action  is  for  an  accounting,  the  inter- 
est of  the  plaintiff  could  not  be  determined  until  after  an  account- 
ing of  the  copartnership  affairs.  Having  regard,  therefore,  to  the 
necessary  allegations  which  should  appear  in  an  action  for  an  ac- 
counting, we  cannot  assume  that  the  plaintiff  intended  to  bring 
this  for  an  accounting;  and,  if  we  did,  the  complaint,  for  the  rea- 
sons assigned,  is  fatally  defective.  Section  1500  of  the  Code  pro- 
vides that  "where  two  or  moi-e  persons  are  entitled  to  the  posses- 
sion of  real  property,  as  joint  tenants  or  tenants  in  common,  one 
or  more  of  them  may  maintain  such  an  action,  to  recover  his  or 
their  undivided  shares  in  the  property,  in  any  case  where  such 
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an  action  might  be  maintained  by  all."  It  is  alleged  here  that  the 
demurring  defendant  conveyed  his  interest  to  the  other  defendant. 
He  is  not,  therefore,  a  necessary  party  to  such  an  action.  iS^or  do 
we  think  that  the  section  referred  to  can  apply  to  property  bought 
with  copartnership  funds,  where  there  has  been  no  accounting,  and 
where  the  rights  of  the  parties  to  the  real  estate  have  not  been  de- 
termined. On  either  theory,  therefore,  we  think  that  the  allegations 
of  the  complaint  are  insufficient,  and  that  the  demurrer  was  prop- 
erly sustained. 

The  appeal  from  the  decision  is  therefore  dismissed,  and  the 
judgment  affirmed,  with  costs,  with  leave  to  the  plaintiff  to  serve 
an  amended  complaint  upon  payment  of  costs  in  this  court  and  in 
the  court  below.    All  concur. 


(4  App.  Div.  32.) 

WARE  V.  DOS  PASSOS  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  17,  1896.) 

Real-Estate  Broker— Right  to  Commissions— Procuring  Cause  of  Sale. 
In  an  action  to  recover  broker's  commissions,  It  appeared  that  plaintiff 
was  employed  by  defendants  to  sell  certain  real  estate.  After  an  unsuc- 
cessful attempt  to  sell  to  a  bank,  through  its  president,  the  property  was 
offered  to  P.,  but  no  sale  effected.  Afterwards,  the  bank,  becoming  own- 
er of  adjoining  property,  its  directors,  knowing  nothing  of  plaintiff's 
agency,  negotiated,  through  P.,  with  the  owners,  and  made  the  purchase. 
Heldt  that  there  was  nothing  to  show  that  plaintiff  was  tb'.*  procuring 
cause  of  the  sale,  and  a  motion  to  dismiss  his  complaint  should  have 
been   granted. 

Appeal  from  court  of  common  pleas,  trial  term. 

Action  by  William  R.  Ware  against  Benjamin  P.  Dos  Passos  and 
Kobert  C.  Embree  to  recover  commissions  alleged  to  have  been 
earned  by  plaintiff  by  the  sale  of  real  estate  belonging  to  defendants. 
There  was  judgment  for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILT  JAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Samuel  G.  Adams,  for  appellants. 
Robert  Weil,  for  respondent. 

O'BRIEN,  J.  The  action  is  to  recover  broker^s  commissions 
claimed  to  have  been  earned  by  the  plaintiff  in  procuring  a  purchaser 
of  defendants'  real  estate  in  Fulton  street,  this  city.  That  the 
plaintiff  was  employed,  and  that  the  property  was  subsequently  sold 
to  the  Park  Bank,  to  whose  notice  it  had  been  first  brought  by  the 
plaintiff,  were  established.  The  crucial  question  presented  is,  was 
there  sufficient  evidence  to  justify  the  conclusion,  reached  by  the 
jury,  that  the  plaintiff  was  the  procuring  cause  of  the  sale? 

It  appears  that,  in  February,  1893,  after  being  authorized  to  sell, 

the  plaintiff  made  a  diagram  of  the  property,  and  offered  it  for  sale 

to  various  parties,  among  others,  to  a  Mr.  Russell,  and  to  Mr.  Wright, 

the  president  of  the  Park  Bank.    Plaintiff  gave  Mr.  Wright  a  dia- 
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gram  of  the  property,  and  told  him  that  it  could  be  boaght  for  $100,- 
000.  ^Mr.  Wright,  on  behalf  of  the  bank,  made  no  offer,  and  told 
plaintiff  that  he  did  not  know  that  the  bank  could  buy.  On  Feb- 
ruary 23,  1893,  a  Mr.  Peabody,  who  had  learned,  through  Mr.  Rus- 
sell, that  the  plaintiff  had  the  property  for  sale,  wrote  plaintiff  a 
letter.  In  response  thereto,  plaintiff  had  several  interviews  with 
Mr.  Peabody,  and  left  with  him  a  diagram,  and  stated  to  him  that 
he  thought  the  property  could  be  bought  for  |100,000.  Although 
there  is  a  discrepancy  between  the  plaintiff  and  Mr.  Peabody  as  to 
whether  the  former  said  the  property  could  be  bought  for  f  100,000 
or  for  1115,000,  we  should  take  the  view  most  favorable  to  the 
plaintiff  in  determining  the  question,  just  as  the  jury  would  have 
the  right  to  do,  upon  conflicting  evidence.  That  no  results  from 
all  this  followed  is  conceded,  because  the  plaintiff  says  he  never 
submitted  an  offer  to  the  defendant  on  behalf  of  the  Park  Bank  or 
Mr.  Peabody,  nor  did  they  ever  make  him  any  offer.  On  February 
25th,  Harnett,  another  broker,  was  authorized  to  sell  the  property  at 
auction,  and  on  that  day  it  was  advertised,  and  plaintiff  knew  of 
the  contemplated  auction  sale  on  February  27th.  Pursuant  to  the 
advertisement,  the  property  was  offered  for  sale  on  March  9th,  to- 
gether with  certain  property  on  Ann  street,  which  latter  was  pur- 
chased by  Peabody.  The 'amount  offered  for  the  Fulton  street  prop- 
erty being  unsatisfactory,  it  was  withdrawn  or  bid  in  by  the  de- 
fendants. After  the  sale,  one  of  the  defendants  and  Mr.  Peabody 
went  to  Mr.  Harnett's  office  to  sign  the  terms  of  sale,  and  Peabody 
was  then  introduced  to  the  defendants  and  urged  to  purchase  the 
Fulton  street  property,  which  proposition  he  stated  he  would  con- 
sider. The  plaintiff  claims  that,  before  Peabody  went  to  Harnett's 
office,  he  told  one  of  the  defendants  that  Peabody  was  one  of  those 
to  whom  he  had  been  endeavoring  to  sell  the  property.  A  few  days 
thereafter,  Peabody,  through  Harnett,  made  an  offer  to  the  defend- 
ants, which  was  accepted,  and  a  contract  signed.  Peabody,  how- 
ever, was  not  the  real  purchaser;  it  appearing  that  the  contract,  al- 
though in  his  name,  was  made  by  him  as  agent  for  the  Park  Bank, 
to  which  institution  the  title,  when  acquired,  was  transferred.  On 
the  day  following  the  auction  sale,  the  plaintiff  called  on  Mr.  Wright, 
and  informed  him  that  the  property  had  not  been  sold;  and  it  is 
upon  this  circumstance  that  the  plaintiff  bases  the  claim  that  his 
action  was  what  led  to  the  negotiation  which  resulted  in  the  buying 
of  the  property  by  the  bank.  That  Mr.  Wright  did  anything  as  the 
result  of  this  communication  is  not  made  to  appear,  the  fact  being 
that  Mr.  Wright  was  opposed  to  the  purchase,  as  was  also  the  vice 
president,  Mr.  Fish,  who,  after  the  bank,  by  vote  of  the  other  di- 
rectors, had  concluded  to  purchase,  was  the  one  to  whom  the  mat- 
ter was  referred  to  complete  the  sale,  and  who  testified  that  he 
first  knew  of  the  property  being  for  sale  by  the  posters  advertising 
the  auction.  He  it  was  who  authorized  Mr.  Peabody  to  buy  for  the 
bank  after  the  auction  sale. 

It  will  thus  be  seen  that  the  only  ones  the  plaintiff  claims  to  have 
seen  with  regard  to  purchasing  the  property  were  Mr.  Wright  and 
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Mr.  Peabody,  neither  of  whom  was  instpumental  in  bringing  about 
the  purchase,  because  the  former  was  opposed  to  it,  and  the  latter 
merely  carried  out  the  orders  and  directions  which  he  received  from 
Mr.  Fish,  who  was  acting  pursuant  to  a  resolution  procured  by  the 
action  of  the  other  directors  of  the  bank.  The  plaintiff's  whole  con- 
nection, therefore,  with  the  transaction,  is  that,  prior  to  the  auction 
sale,  he  had  called  the  attention  of  Mr.  Wright  and  of  Mr.  Peabody 
to  the  fact  that  the  property  was  for  sale;  and  he  admits  that  nei- 
ther of  them  made  any  offer,  nor  did  he  ever  communicate  to  the 
defendants  that  he  was  negotiating  with  the  Park  Bank,  though  he 
does  say  that,  on  the  day  of  the  auction,  he  notified  one  of  the  de- 
fendants that  he  had  been  negotiating  with  Mr.  Peabody.  The 
latter,  however,  was  not  buying  for  himself,  and  he  was  by  no  means 
the  active  cause  of  producing  a  purchaser;  the  bank's  action  being 
based  entirely  on  the  views  of  the  other  directors,  unaffected  by 
anything  Mr.  Peabody  said  or  did,  for  it  does  not  appear  that,  in 
that  connection,  beyond  speaking  with  Mr.  Wright,  he  did  anything 
but  carry  out  the  directions  of  Mr.  Fish  after  the  bank  had  con- 
cluded to  purchase.  Upon  such  evidence,  we  do  not  think  the  plain- 
tiff has  shown  that  he  was,  in  a  legal  sense,  the  procuring  cause  of 
the  sale 

In  Gerding  v.  Haskin,  141  N.  Y.  514,  36  N.  E,  601,  it  is  said: 

"Before  a  real-estate  broker  can  recover  his  compensation,  he  Is  bound  to 
prove  that  he  found  a  purchaser,  and  produced  him  to  his  principal,  ready 
and  willing  to  purchase  the  real  estate  upon  his  terms." 

And  in  Smith  v.  McGovern,  65  N.  Y.  574,  the  court,  in  defining 
**procuring  cause,"  said: 

"It  means  the  original  discovery  of  a  purchaser  by  the  plaintiff,  and  the 
starting  of  a  negotiation  by  Ihe  plaintiff,  together  with  the  final  closing  by 
or  on  behalf  of  the  defendant,  with  the  purchnser,  through  the  efforts  of  the 
plaintiff." 

Even  though  it  is  possible  that  the  plaintiff  at  one  time  brought 
the  attention  of  an  officer  of  the  bank  to  the  property,  it  is  clear 
that  he  .neither  started  a  negotiation  which  was  successful,  nor 
through  his  efforts  was  there  a  sale  effected  to  the  bank.  An  op- 
portunity had  been  given  him  to  sell  the  property,  and  though  he 
brought  it  to  the  notice  of  Mr.  Wright,  the  president  of  the  bank, 
no  results  followed,  because  we  find  the  defendants  resorting  to  the 
auction  sale  as  a  means  of  procuring  a  purchaser;  and  it  is  rea- 
sonably certain  that  what  induced  the  action  of  the  directors  of 
the  bank  in  purchasing  was  the  fact  that,  having  purchased  the  Ann 
street  property,  it  was  deemed  iniportant  that  the  bank  should  also 
own  the  property  on  Fulton  street.  At  the  time  of  such  auction 
sale  the  plaintiff's  efforts  had  failed;  and  where,  as  here,  the  de- 
fendants had  no  knowledge  that  the  bank  had  had  their  attention 
called  to  the  property  by  the  plaintiff,  they  had  a  perfect  right,  act- 
ing in  good  faith,  to  open  negotiations  through  another  broker,  or  by 
their  own  efforts,  with  that  institution,  through  Mr.  Peabody  or 
anybody  else,  without  rendering  themselves  liable  to  commissions 
at  the  hands  of  the  plaintiff.    Unless  this  is  true,  the  effect^  con-  j 
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fiding  u  sale  to  a  broker,  who  is  active  in  bringing  the  property  to 
the  attention  of  a  number  of  people,  would  be  to  give  such  broker 
a  lien  on  the  property  for  all  time,  and  enable  him,  whenever  the 
property  was  sold,  to  demand  compensation,  provided  it  then  ap- 
peared that  the  seller  had  closed  a  bargain,  without  knowing  it, 
with  one  whose  attention  the  broker  had  at  some  time  called  to  the 
property. 

We  think  a  case  more  like  to  this  in  principle  is  that  of  Sibbald 
V.  Iron  Co.,  83  N.  Y.  378.  There  the  defendant  employed  the  plain- 
tiff, a  broker,  to  sell  rails  of  its  manufacture  to  a  company.  After 
unsuccessful  negotiations,  carried  on  for  months  between  that  com- 
•  pany  and  the  plaintiff,  the  company  sent  direct  to  defendant,  ask- 
ing upon  what  terms  a  certain  quantity  of  rails  would  be  delivered, 
and  plaintiff  telegraphed  to  defendant  asking  its  lowest  terms. 
Defendant  declined  to  fix  a  price  or  negotiate  further  through  the 
plaintiff,  and  the  latter  thereupon  telegraphed  the  company  that 
the  defendant  declined  to  name  a  price.  Subsequently  a  sale  was 
made  by  the  defendant  to  the  company  through  another  broker. 
Thereupon  the  plaintiff  sued  the  defendant  for  his  commissions,  and 
in  the  course  of  the  opinion  the  court  said: 

"The  broker  may  devote  his  time  and  labor,  and  expend  his  money,  with 
ever  so  much  of  devotion  to  the  interests  of  his  employer,  and  yet  if  he  fails, 
—if,  without  effecting  an  agreement  or  acccmpllshing  a  bargain,  he  abandons 
the  effort,  or  his  authority  is  fairly  and  In  good  faith  terminated,--he  gains 
no  right  to  commissions.  »  ♦  »  And  in  such  event  it  matters  not  that, 
after  his  failure,  and  the  termination  of  his  agency,  what  he  has  done  proves 
of  use  and  benefit  to  the  principal.  In  a  multitude  of  cases  that  must  neces- 
sarily result.  He  may  have  introduced  to  each  other  parties  who  otherwise 
would  never  have  met.  He  may  have  created  impressions  which,  under 
later  and  more  favorable  circumstances,  lead  to  and  materially  assist  in 
the  consummation  of  a  sale.  He  may  have  planted  the  very  seeds  from 
which  others  reap  the  harvest.  But  all  that  gives  him  no  claim.  It  was 
part  of  his  risk  that,  falling  himself,  not  successful  in  fulfilling  his  obligation, 
others  might  be  left  to  some  extent  to  avail  themselves  of  the  fruit  of  his 
labors." 

This  statement,  as  pointed  out  by  the  court,  is  subject  to  the  ex- 
ception that  the  failure  of  the  broker  is  not  caused  by  tlje  fault  of 
the  principal,  and  that,  while  the  right  of  the  principal  to  terminate 
the  agency  at  will  exists,  that  is  subject  to  the  requirement  of  good 
faith.  It  is  not  suggested  that  there  was  any  attempt  to  overreach 
this  plaintiff,  or  to  act  in  bad  faith  by  these  defendants,  who  never 
knew  that  the  plaintiff  had  brought  the  property  to  tlie  attention 
of  the  bank,  and  who  had  a  right  to  assume  that  he  was  unable  to 
procui-e  a  purchaser,  because  they  thought  it  necessary,-  in  oi-der  to 
secure  a  purchaser,  to  put  it  up  at  auction. 

It  will  thus  be  seen  that  we  have  spent  little  time  in  discussinf^ 
the  negotiations  between  the  other  broker  and  Mr.  Peabody,  because 
what  was  done  with  him  had  little  to  do  with  bringing  about  the 
sale;  the  evidence  showing  that  the  directors  of  the  bank  reached 
their  conclusion  after  the  auction  sale,  and  they  might  just  as  well 
have  selected  their  cashier  or  anybody  else,  as  Mr.  Peabody,  for  the 
purpose  of  acting  as  their  agent  in  carrying  their  offer  to  the  de- 
fendants and  consummating  the  sale.  ^  j 
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Upon  plaiDtiflf's  own  evidence,  therefore,  having  reached  the  con- 
clusion that  there  was  not  sufficient  from  which  the  jury  could  le- 
gally infer  that  the  plaintiff  was  the  procuring  cause  of  the  sale, 
it  was  error  not  to  have  granted  the  motion  of  the  defendants,  at 
the  close  of  the  plaintiff^s  case,  to  dismiss  the  complaint. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellants  to  abide  the  event.    All  concur. 


(3  App.  Div.  411.) 

SCHROEDER  v.  POST. 

(Supreme  C<jurt,  Appellate  Division,   Second  Department.    April  28,   1896.) 

Pleading— Reddndancy—Motion  to  Strike  Out. 

It  is  error  for  the  trial  court  to  refuse  to  strike  out,  as  redundant,  para- 
graphs of  the  complaint  containing  merely  items  of  evidence  tending  to 
establish  the  cause  of  action  set  forth  In  the  previous  part  of  the  com- 
plaint. 

Appeal  from  special  term. 

Action  by  Frederick  A.  Schroeder  against  Henry  A.  V.  Post,  im- 
pleaded with  others.  Prom  an  order  denying  a  motion  to  strike  out, 
as  redundant  and  immaterial,  certain  portions  of  the  complaint,  de- 
fendant Post  appeals.    Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

John  C.  O'Conor,  for  appellant. 
Stillman  F.  Kneeland,  for  respondent 

BARTLETT,  J.  The  complaint  in  this  action  contains  21  num- 
bered paragraphs.  The  cause  of  action  is  stated  in  paragraphs  1 
to  25,  inclusive.  Those  paragraphs  allege,  in  substance,  that  the 
plaintiff  was  induced  to  subscribe  for  and  purchase  50  shares  of  the 
preferred  stock  of  the  United  Domestic  Sewing-Machine  Company, 
in  reliance  upon  a  prospectus '  which  the  defendants  caused  to  be 
published  and  distributed,  with  their  names  thereon  as  directors, 
with  intent  to  influence  the  public,  and  which  prospectus  was  large- 
ly made  up  of  statements  that  were  not  true  in  fact,  and  were  known 
by  the  defendants  to  be  false.  The  subsequent  paragraphs,  from 
that  numbered  16  to  that  numbered  21,  inclusive,  allege  facts  which, 
if  true,  are  merely  items  of  evidence  tending  to  establish  the  cause 
of  action  set  forth  in  the  previous  portion  of  the  complaint.  They 
were  so  regarded  by  the  learned  judge  at  special  term,  who  ex- 
pressed the  opinion  that  they  were  unnecessarily  pleaded,  but  who 
denied  the  motion  to  strike  them  out  as  irrelevant  and  redundant, 
because  strict  pleading  has  become,  to  quote  his  own  language,  ^^a 
lest  art  in  this  state."  If  it  be  true,  indeed,  that  the  art  of  strict 
pleading  is  lost,  we  think  it  is  the  duty  of  the  courts  to  do  what 
they  can  to  restore  it;  and,  to  that  end,  the  motion  in  this  case 
should  be  granted.  Unless  the  provision  of  the  Code  which  au- 
tliorizes  the  court  to  strike  out  irrelevant  and  redundant  matter  is 
to  be  treated  as  a  nullity,  the  appellant  is  entitled  to  relief  there- 
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under.  A  party  should  not  be  compelled,  in  pleading,  to  admit  or 
deny  a  dozen  printed  folios  of  a  complaint  containing  nothing  but 
the  particulars  of  evidence,  which  may  be  pertinent  to  the  plain- 
tiff's cause  of  action,  as  proof,  but  which  are  in  no  wise  necessary 
to  a  statement  thereof.  The  cause  of  action  in  the  present  case 
is  clearly  and  fully  set  out  in  the  first  15  numbered  paragraphs  o£ 
the  complaint;  and,  as  a  matter  of  pleading,  all  that  follows  the 
fifteenth  paragraph,  except  the  prayer  for  judgment,  is  redundant, 
and  should  be  stricken  out. 

Order    reversed,    with    costs    and    disbursements,    and    motion 
granted,  with  |10  costs.    All  concur. 


MEUIXO   V.   MUNOZ. 
tSupreme  Court,   AppeUate  Division,  First  Department,    May  1,   1896.) 

1.  Resulting  Trust— Joint  Adventure— Liability  on  Accounting. 

Plaintiff  agreed  to  take  a  quarter  interest  in  a  mining  claim  with  de- 
fendant's testator,  with  proportional  share  In  the  profits,  and,  on  testa- 
tor's representing  that  the  total  price  was  $300,000,  sent  him  $75,000.  It 
appeared  that  testator,  on  completing  the  purchase,  paid  only  $200,000 
for  the  claim.  Held,  that  testator  assumed,  as  to  the  amount  contributed 
by  plaintiff,  a  trust  relation,  entitling  plaintiff  to  an  accounting  for  the 
amount  contributed  in  excess  of  the  purchase  price. 

2.  Statute  op  Limitation — Claim  Poundbd  on  Accounting. 

Under  Code  Civ.  Proc.  §  388,  the  right  of  action  for  the  amount  thuF 
contributed  in  excess  of  the  purchase  price,  since  it  depended  upon  an 
accounting  between  the  parties,  was  not  barred  by  statute  until  10  years 
from  the  time  the  right  of  action  accrued. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Pedro  A.  Merino,  surviving  partner  of  Pedro  N.  Merino 
&  Sons,  against  Leontine  C.  Munoz,  executrix  of  the  estate  of  Jose 
M.  Munoz,  deceased,  to  recover  f25,000  alleged  to  be  due  from  the 
testator.  Judgment  was  rendered  in  favor  of  defendant,  and  plain- 
tiff appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  WILLIAMS, 
O'BRIEN,  and  INGRAHAM,  JJ. 

James  L.  Bishop,  for  appellant. 
Henry  Major,  for  respondent 

INGRAHAM,  J.  The  appellant  presented  a  claim  against  the 
estate  of  Jose  M.  Munoz,  deceased,  and,  that  claim  having  been  re- 
jected, the  parties  agreed  to  refer  the  matters  in  controversy  to  a 
referee,  under  section  2718  of  the  Code.  There  were  no  pleadings, 
and  we  have  not  a  definite  statement  of  the  appellant's  cause  of 
action,  and  the  nature  of  the  judgment  that  the  appellant  demanded. 
The  amount  of  his  claim,  he  stated,  was  |25,000.  So  far  as  ap- 
pears, there  was  no  formal  statement  of  the  claim  made,  but  the 
parties  proceeded  before  the  referee  to  take  the  testimony,  and 
upon  that  testimony  the  referee  has  dismissed  the  claim,  upon  the 
ground  that  it  is  barred  by  the  statute  of  limitations. 
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The  material  facts  appear  in  certain  letters  written  by  the  re- 
spondent's testator.  From  such  letters  it  appears  that  the  re- 
spondent's testator,  having  made  a  contract  to  purchase  an  inter- 
est in  certain  mining  claims,  proposed  to  the  appellant  that  he  (the 
appellant)  should  join  in  the  speculation,  and  that,  if  the  appel- 
lant would  contribute  £15,000,  the  respondent's  testator  would  con- 
vey to  him  one-fourth  of  the  interest  which  the  respondent's  testator 
should  own  in  the  property,  and  one-quarter  of  the  profits  to  be 
realized  therefrom.  This  proposition,  as  contained  in  a  letter  of 
June  28,  1883,  was  as  follows: 

"What  I  propose  to  you  is  that,  for  £15,000,  I  wiU  admit  you  as  a  partici- 
pator with  me  to  the  extent  of  one-quarter  of  my  interest  in  the  property, 
as  specified;  that  is,  that  you  are  to  be  my  partners  to  that  extent  in  my 
speculations  with  Webb,  Anderson  &  Whiton,  sharing  in  the  same  proi>or- 
tion  the  profits  that  may  accrue  to  me  if  there  are  any.  Of  course,  Webb, 
Anderson  &  Whiton  don't  know  you  at  all  in  the  transaction.  Of  course,  I 
will  tell  them  of  it,  and  explain  the  transaction.  Your  arrangement  is  with 
me,  and  not  with  them;  and,  if  you  do  take  part,  it  must  be  well  understood 
that  I  will  have  the  management  here  of  everything,  and  that,  successful 
or  disastrous,  I  am  the  only  one  who  wUl  represent  and  manage  here  for 
both." 

In  a  former  letter  Munoz  had  told  the  appellant  that  his  interest 
in  the  mines  he  had  secured  by  paying  or  promising  to  pay  f  400,000 
or  £80,000.  In  a  subsequent  letter  of  August  24, 1883,  Munoz  stated 
that  it  was  understood  that  the  plaintiffs  were  to  pay  |75,000  for 
the  one-quarter  interest  This  letter  also  contained  the  following 
statement: 

"In  looking  over  my  letters  to  you.  I  find  that,  in  that  of  May  28th,  in 
which  I  first  'broached  the  subject,  I  told  you  that  I  had  agreed  to  pay  $400,- 
000  for  the  interest.  This  was  an  error.  I  should  have  said  $300,000,  which 
is  what  I  meant  to  say,  for  this  is  the  amount  of  my  contract  1  gave  you 
the  one-quarter  proportion  right;  $75,000  for  the  one-quarter  of  my  interest 
Why  I  said  $400,000  I  can't  imagine." 

This  proposition  was  accepted  by  the  appellant,  and  during  the 
year  1883  the  sum  of  J75,000  was  paid  by  the  appellant  to  the  re- 
spondent's testator.  The  relation  that  thereupon  existed  between 
these  parties  seems  to  be  quite  clearly  defined.  The  properties  pur- 
chased by  the  respondent's  testator  were  certain  mining  claims,  or 
interests  in  mining  property,  in  the  state  of  (Colorado.  By  the  pay- 
ment of  this  J75,000,  the  plaintiffs  acquired  one-quarter  interest  in 
such  properties,  and  were  to  be  entitled  to  one-quarter  of  the  profits 
realized  from  the  purchase  of  such  interest  by  the  respondent's  tes- 
tator,— ^the  respondent's  testator  to  manage  the  joint  adventure, — 
and  all  profits  to  be  realized  therefrom  were  to  be  divided  in  the 
proportion  of  one-quarter  to  the  plaintiffs  and  three-quarters  to  the 
defendant's  testator.  And  it  was  clear,  also,  that  the  contribution 
by  the  plaintiffs  to  this  joint  adventure  was  based  upon  the  amount 
that  the  defendant's  testator  was  to  pay  for  the  interest  that  he 
acquired, — ^the  plaintiffs  to  pay  one-quarter  of  such  amount,  and  to 
receive  a  one-quarter  interest  in  the  profits  to  be  realized.  It  was 
upon  the  statement  by  the  defendant's  testator  to  the  plaintiffs 
that  he  was  to  pay  f 300,000  for  the  interest  that  was  purchased  that 
the  contribution  by  the  plaintiffs  was  made.    It  is  clear  th£^t^^h£u 
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parties  did  not  contemplate  an  absolute  purchase  of  one-quarter  of 
the  respondent's  testator's  interest,  as  distinct  from  a  joint  specula- 
tion in  the  purchase  by  the  respondent's  testator  of  an  interest  in 
these  mining  claims;  the  intent  evidently  being  that  the  respond- 
ent's testator  was  to  acquire  the  interest  specified,  to  hold  and  man- 
age such  interest  until  the  same  could  be  disposed  of,  and  the  profits 
divided  in  the  proportion  named. 

There  is  no  evidence  in  the  case,  except  a  letter  to  be  hereafter 
mentioned,  as  to  the  amount  of  money  that  the  respondent's  tes- 
tator actually  paid  for  the  interest  that  he  purchased  in  these  min- 
ing claims.  It  seems  that  a  copy  of  a  contract  was  sent  to  the 
appellant,  by  which  it  appeared  that  the  respondent's  testator  had 
an  option  to  purchase  these  mining  claims  at  the  price  of  ?300,000, 
to  which  was  annexed  a  statement,  made  by  the  respondent's  tes- 
tator, that  this  option  had  been  exercised,  and  the  property  pur- 
chased. Nothing  was  expressly  stated  therein  as  to  the  amount 
that  was  paid,  except  that  the  sum  of  $75,000  was  stated  to  be  one- 
quarter  of  the  purchase  money;  but  it  appeared  that  subsequently, 
in  the  year  1885,  two  deeds  or  conveyances  were  executed  to  the  re- 
spondent's testator,  conveying  certain  mining  interests,  the  consid- 
eration in  each  of  which  was  |1.  It  does  not  appear  that  the  ap- 
pellant received  any  further  information,  as  to  the  amount  actually 
paid  by  the  respondent's  testator  for  the  mining  interest,  until 
March  23,  1888,  when,  by  a  letter  to  the  appellant,  it  was  stated  but 
$200,000  in  money  had  been  paid  for  the  mining  property.  And 
subsequently  respondent's  testator  caused  two  deeds  or  conveyances 
to  be  executed,  each  of  which  expressed  a  considei'ation  of  $37,500, 
by  which  one-half  of  his  interest  in  this  mining  property  was  con- 
veyed to  the  appellant;  and  those  deeds  were  duly  recorded  and 
sent  to  the  appellant.  In  answer  to  the  letter  conveying  those 
deeds,  the  appellant  says: 

■^  **We  take  note  that  you  have  made  our  share  In  these  properties  one-half 

i  of  your  interest,  instead  of  one-quarter,  for  which  we  are  much  obUged;   but 

i  we  should  like  to  have  some  explanation  on  the  subject,  as,  if  you  have  done 

•^'  so  as  compensation  in  settlement  of  our  claim  for  $25,000  against  you.  In  the 

i  matter  of  payment  for  the  share  we  have  bought  in  the  property,  we  miist  say 

!  we  cannot  accept  this  arrangement.'* 

So  far  as  appears,  this  is  the  first  time  that  the  appellant  made 
any  claim  that  he  was  entitled  to  receive  back  the  proportion  of  the 
$75,000  contributed  by  him  not  used  in  the  purchase  by  the  re- 
spondent's testator  of  the  one-quarter  interest  that  the  appellant 
had  acquired.  But  from  this  letter  it  clearly  appears  that,  at  that 
date,  namely,  April  30,  1889,  the  appellant  had  notice  of  the  fact 
that  the  amount  invested  was  not  $300,000,  but  was  $200,000,  and 
that  he  looked  to  the  respondent's  testator  for  a  repayment  of  that 
amount.  The  respondent's  testator  died  October  4,  1893,  and  it 
appeared  that,  on  January  7,  1894,  a  specific  claim  was  made  against 
his  estate  for  this  sum  of  $25,000. 

The  referee  appears  to  have  held  that,  in  1885,  when  these  min- 
ing claims  were  conveyed  to  the  respondent's  testator,  the  appel- 
lant was  then  entitled  to  commence  an  action  against  him  for  the 
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925,000,  that  the  statute  of  limitations  commenced  to  run  against 
such  claim  at  that  time,  that  the  six-years  statute  applied,  and  that 
the  claim  was  barred,  no  action  having  been  commenced  within  six 
jears.  In  this  we  think  the  referee  clearly  erred.  The  appellant 
had  transmitted  to  the  respondent's  testator  |75,000,  to  be  invested 
by  the  respondent's  testator  in  this  joint  adventure,  in  whidi  the  ap- 
pellant was  to  pay  one-quarter  of  the  purchase  price,  and  was  to 
have  one-quarter  interest,  and  to  be  entitled  to  one-quarter  of  all 
profits  realized;  and  such  remittance  was  based  upon  the  state- 
ment, by  the  respondent's  testator,  that  the  total  amount  that  he 
was  to  invest  was  to  be  f  300,000.  We  think  this  relation  was  one 
of  partnership  in  one  pafticular  adventure,  and  that  the  respond- 
ent's testator,  as  to  the  receipt  of  this  money,  was  a  trustee  for  the 
appellant.  The  relation  was,  in  its  nature,  a  trust  relation,  and 
one  which  would  entitle  the  appellant  to  require  the  respondent's 
testator  to  account  to  him  for  the  |75,000  that  he  had  given  to 
him  to  invest.  There  was  no  contract,  express  or  implied,  to  return 
to  the  appellant  any  particular  sum  of  money;  and  when  the  re- 
spondent's testator  acquired  the  property  for  the  sum  of  |200,000, 
he  held  in  his  hands  the  sum  of  $25,000,  contributed  by  the  appel- 
lant to  be  applied  on  this  joint  adventure,  for  which  he  could  have 
been  compelled  to  accourrt.  No  money  demand  on  contract,  how- 
ever, had  arisen  in  favor  of  the  appellant;  but  the  liability,  if  any, 
depended  upon  an  accounting  between  the  parties  as  to  the  invest- 
ment of  this  sum  of  |75,000;  and  that  cause  of  action  would  not 
be  barred  by  the  statute  until  10  years  from  the  time  the  right  of 
action  accrued.     See  section  388  of  the  Code. 

If,  however,  it  should  be  held  that  a  right  of  action  did  exist 
against  the  respondent's  testator  to  recover  this  |25,000  at  the  time 
that  he  finally  acquired  title  to  the  property,  namely,  in  1885,  we 
think  then  that  subdivision  1  of  section  410  of  the  Code  applies. 
It  is  there  provided  that,  where  the  right  to  entitle  a  person  to  main- 
tain an  action  grows  out  of  the  receipt  or  detention  of  money  or 
property  by  an  agent,  trustee,  attorney,  or  other  person  acting  in  a 
fiduciary  capacity,  the  time  must  be  computed  from  the  time  when 
the  person  having  the  right  to  make  the  demand  has  actual  knowl- 
edge of  the  facts  upon  which  that  right  depends.  This  demand 
came  within  this  provision.  The  sum  of  money  was  deposited  with 
this  respondent's  testator,  to  be  invested  in  the  purchase  of  prop- 
erty. There  was  no  agreement  that  it  was  to  be  returned  to  plain- 
tiff until  the  transaction  was  fully  closed  and  the  profits  ascer- 
tained, and  it  is  clear  that,  before  the  appellant  would  be  entitled 
to  maintain  an  action  to  recover  it  back,  either  an  accounting  would 
be  necessary  or  a  demand  made  for  its  return. 

The  cases  cited  by  the  respondent,  and  relied  on  by  the  referee, 
do  not  apply.  In  all  of  these  cases  the  obligation  to  pay  to  the 
plaintiff  existed  upon  the  receipt  of  the  moneys  by  the  defendant. 
No  demand  was  necessary.  Here,  no  such  obligation  existed  until 
it  should  be  determined  what*  amount  was  required  for  the  invest- 
ment.   The  relation  that  existed  between  the  parties  was  that  of 
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partners  in  a  joint  adventure,  and  the  respondent's  testator  re- 
ceived the  money  in  a  fiduciary  capacity,  to  be  invested  for  the  ap- 
pellant upon  a  statement  that  the  amount  to  be  invested  would  be 
f  75,000.  The  investment  amounted  to  but  $50,000,  but  the  right  to 
make  the  demand  depended  upon  the  existence  of  the  fact  that  the 
one-quarter  of  the  property  cost  but  f 50,000;  and  the  time  must 
be  computed  from  the  time  when  the  plaintiff  had  actual  knowledge 
of  that  fact  upon  which  the  right  to  make  the  demand  depended. 

We  think,  therefore,  that  the  referee  erred  in  holding  that  the 
claim  was  barred  by  the  statute  of  limitations,  and  that  the  judg- 
ment should  be  reversed,  and  a  new  trial  ordered,  before  another 
referee,  to  be  appointed  by  this  court,  with  costs  to  the  appellant 
to  abide  the  event.    All  concur. 


SUNDERLIN  v.  HOLLISTBB  et  aL 
(Supreme  Court,   Appellate  Division,   Fourth  Department.    April,    1896.) 

1.  Appeal — Review. 

Where,  at  the  close  of  the  evidence,  the  court  refuses  to  submit  the 
case  to  the  jury,  and  sustains  a  motion  to  dismiss  the  complaint,  the 
plaintiff  is  entitled,  on  a  review  of  such  decision,  to  the  mo6t  favorable 
consideration  of  the  evidence. 

2.  Nboligence— Dangerous  Premises— Questions  for  Jury. 

Id  an  action  to  recover  for  personal  injuries  sustained  by  plaintiff  in 
falling  through  an  opening  in  the  floor  of  defendants'  store,  through 
which  an  elevator  was  operated,  there  was  evidence  that  plaintiff  was 
rightfully  in  the  store  as  a  customer,  that  the  opening  was  directly  ia 
line  of  a  passageway  between  piles  of  boxes,  and  was  whoUy  unpro- 
tected on  the  side  next  the  plaintiff,  and  that  it  was  not  very  light  at 
the  place.  Held,  that  the  right  of  plaintiff  to  be  considered  a  customer, 
whether  or  not  defendants  exercised  reasonable  care  to  maintain  their 
premises  in  safe  condition  for  customers,  and  the  care  or  negligence  of 
plaintiff,  were  all  questions  for  determination  by  the  jury. 

Action  by  Helen  M.  Sunderlin  against  Alfred  N.  Hollister  and 
Henry  D.  Noble.  The  complaint  was  dismissed,  and  plaintiff  moves 
for  a  new  trial  on  exceptions  ordered  to  be  heard  at  generisd  term 
in  the  first  instance.    Granted. 

At  the  Cayuga  circuit  the  plaintiff's  complaint  was  dismissed  at  the  close 
of  the  evidence  upon  a  motion  made  by  the  defendants  upon  the  following 
grounds:  (1)  That  no  negligence  has  been  shown  on  the  part  of  the  defend- 
ants, or  either  of  them;  (2)  that  the  plaintiff  had  been  guilty  of  contributorv 
negligence,  which  contributed  to  her  injury,  and  that  the  proofs  did  not  es- 
tablish a  cause  of  action.  An  exception  was  taken  to  the  'granting  of  the  mo- 
tion, and  thereupon  plaintiff^s  counsel  asked  leave  to  gcj  to  the  jur>'  upon 
the  question  of  contributory  negligence  of  the  plaintiff  and  upon  the  question 
of  whether  or  not  the  plaintiff  had  a  right  to  consider  herself  as  a  customer 
of  the  store.  The  request  was  denied,  and  an  exception  was  taken.  The 
court  having  directed  that  the  exceptions  taken  on  the  trial  be  heard  In  the 
first  instance  at  general  term,  the  plaintiff  now  moves  for  a  new  trial. 

Plaintiff's  complaint  alleges  that  the  defendants  were  co-partners  in  busi- 
ness, "and  were  engaged  as  merchants  on  Market  street,  in  the  building  here- 
inafter mentioned,  in  the  sale  of  rubber  l^oots  and  shoes  and  goods  in  said 
city"  of  Auburn.  The  complaint  also  alleges  that  the  defendants  were  the 
owners  and  in  possession  and  control  of  a  certain  brick  building  and  store  on 
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the  north  side  of  Maiket  street,  which  building  extended  from  the  north  side 
of  Market  street  to  the  south  side  of  Franklin  street,  with  the  appurtenances 
thereunto  belonging,  which  premises  were  'at  the  time,  and  had  been  for  a 
long  time  prior  thereto,  occupied  by  the  defendants  as  a  store  for  the  sale 
of  goods  In  which  they  were  dealing,  and  that  the  store  ''was  a  place  of 
resort  for  all  persons  having  occasion  to  go  to  and  enter  said  store  to  pur- 
chase goods  kept  for  sale  by  defendants,  and  otherwise."  Plaintiff  alleges 
that  on  the  west  side  of  the  store  were  ''narrow  alleys  or  passageways  from 
the  front  side  of  said  store  on  S^farket  street  through  said  store  northerly  to, 
or  nearly  to,  Franklin  street,  the  sides  of  said  alleys  or  passagewayb  being 
composed  of  tiers  of  boxes  or  receptacles  of  goods,  filled  or  empty,  from  the 
floor  up  for  several  feet;  and  on  the  westerly  side  of  said  store  there  was 
such  narrow  way  or  passage  leading  from  the  entrance  on  Market  street 
back  through  said  store  to  Franklin  street."  Plaintiff  alleges  that  on  the 
17th  of  November,  1803,  there  was  In  or  at  the  east  side  of  said  alley  or 
passageway,  on  the  said  floor,  "a  hole  or  open  hatchway  or  opening  or  ele- 
vator shaft  several  feet  in  width  and  length,  opening  into  the  cellar  of  said 
building,  the  bottom  of  which  cellar  was  several  feet  below  said  flrst  floor  of 
said  building,  and  of  which  opening  the  defendants  had  full  knowledge,  and 
which  opening  or  hatchway  or  shaft  was  either  constructed  in  said  floor  when 
the  said  building  was  erected  by  defendants,  or  at  some  time  afterwards,  and 
a  long  time  before  the  17th  day  of  November,  1893;  that  said  hole  or  opening 
was.  at  said  date,  and  had  been  a  long  time  previously,  wholly  unguarded  on 
the  west  side;  that  there  was  no  impediment  to  the  stepping  Into  said  hole 
by  any  person  who  might  be  near  the  same  at  said  west  side,  and  that  said 
opening  was  in  said  condition  at  said  date."  Plaintiff  avers  that  "on  or  about 
November  17,  1893,  she  was  lawfully  in  said  store  in  discharge  of  her  lawful 
business,  and  was  in  said  westerly  alley  way,  and  near  said  opening  or  hole 
aforesaid  in  said  store,  of  which  opening  she  had  no  knowledge."  It  is  also 
alleged  that  the  defendants,  being  such  owners  and  occupants,  and  knowing 
the  premises  and  location  of  said  hole,  "left  the  same  open,  and  permitted 
the  same  at  said  time  to  be  wholly  open,  unprotected,  and  unguarded  at  the 
west  side  as  aforesaid,  and  that  said  opening  had  been  so  unprotected  for  a 
long  time  previous  to  said  date."  And  the  complaint  further  alleges  that  the 
defendants  "wrongfully,  carelessly,  and  negligently  left  and  allowed  said 
opening  and  hole  or  shaft  to  remain  wholly  open,  unguarded,  and  unprotected 
at  the  west  side.  And  plaintiff  avers  that  on  said  17th  day  of  November, 
1893,  the  plaintiff  was  standing  lawfully  and  by  permission  of  the  defendants 
In  said  westerly  alley  way  in  said  store,  and  without  notice  of  the  existence 
of  said  opening,  and  without  fault  or  negligence  on  her  part,  stepped  into  said 
opening,  which  was  situated  in  an  open  place  in  or  close  to  said  alley  way, 
and  stepped  into  the  same  on  the  westerly  side,  and  fell  through  the  same  Into 
the  celler  beneath,  a  distance,  as  she  is  informed  and  believes,  of  about  ten 
feet,  and  was  greatly  injured."  The  complaint  further  alleges  that  the  plain- 
tiff at  the  time  was  lawfully  in  the  store;  "that  she  entered  said  store  as  a 
customer,  and  for  the  purpose  of  purchasing  rubbers  of  the  defendants  (which 
they  kept  and  held,  as  they  claimed,  for  sale)  as  merchants,  as  she  and  her 
family  and  friends  had  done  and  purchased  in  said  store  of  the  defendants 
or  their  agents  upon  several  occasions  before."  And  she  alleges  that  at  the 
time  she  had  lawful  business  and  a  right  in  said  store  "as  a  customer  and 
Intended  buyer  of  the  defendants*  goods."  In  the  answer  of  the  defendants 
they  "admit  that  they  were  at  the  time  mentioned  in  the  complaint,  and  still 
are,  co-partners,  engaged  in  the  sale  of  rubber  boots  and  shoes  at  wholesale, 
In  their  brick  store,  which  extends  from  the  north  side  of  Market  street,  In  the 
city  of  Auburn,  to  the  south  side  of  Franklin  street,  and  was  and  still  Is 
owned,  possessed,  and  controlled  by  them,  and  known  as  *Nos.  21-23  Market 
Street.'  under  the  firm  name  of  Hollister  &  Noble";  and  they  deny  the  other 
allegations  of  the  complaint 
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HARDIN,  P.  J.  Inasmuch  as  the  plaintiff's  complaint  was  dis- 
missed at  the  trial,  she  is  eptitled  to  the  most  favorable  view  of 
the  evidence  and  the  inferences  that  are  deducible  therefrom  in  the 
review  of  the  decision  made  at  the  time  her  complaint  was  dis- 
missed. Raabe  v.  Squier,  148  N.  Y.  87,  42  N.  E.  516;  Hanover 
Bank  v.  American  Dock  &  Trust  Co.,  148  N.  Y.  619,  43  N.  E.  72. 
On  the  afternoon  of  the  17th  of  November,  1893,  the  plaintiff,  in 
company  with  her  sister,  Mrs,  Davis,  visited  the  store  of  the  de- 
fendants for  the  purpose  of  purchasing  a  pair  of  rubber  shoes.  Tbey 
entered  the  store  from  Market  street,  and  passed  several  feet  north- 
erly along  an  aisle  until  they  reached  an  aisle  extending  towards 
the  west  side  of  the  store,  and  then  they  proceeded  to  a  point  where 
the  aisle  entered  another  aisle  running  northerly,  towards  the  north 
side  of  the  store  on  Franklin  street.  This  was  the  usual  and  or- 
dinary passageway  used  by  persons  visiting  the  store  entering  from 
Market  street.  Plaintiff  and  her  sister  went  into  the  west  aisle, 
and,  turning  north,  saw  persons  in  the  north  part  of  the  store,  and 
among  them  one  of  the  defendants,  Noble,  and  some  of  his  employ<^s, 
to  a  point  near  an  aisle  running  east  and  west,  and  while  they  were 
about  38  feet  south  from  defendant  Noble,  who  was  standing  at  a 
counter.  The  plaintiff  halted,  and  her  sister  proceeded  north  in 
the  aisle  to  the  vicinity  to  where  the  defendant  Noble  and  two  of 
his  employes  stood.  Mrs.  Davis  then  inquired  of  the  defendant  the 
whereabouts  of  Nagle,  one  of  the  clerks.  She  was  informed  by  the 
defendant  Noble  that  **he  was  over  there,"  and  the  defendant  Noble 
at  the  same  time  pointed  towards  the  east  side  of  the  store.  Nagle 
seemed  to  have  been  the  clerk  that  the  plaintiff  and  her  sister  de- 
sired to  have  their  transaction  with,  and  when  Mrs.  Davis  started 
to  return  along  the  aisle  to  where  she  had  left  her  sister  she  heard 
the  plaintiff  scream,  and  upon  arriving  at  the  place  where  she  had 
left  the  plaintiff  she  did  not  find  her  sister,  and,  hearing  another 
scream,  she  stepped  a  few  steps  east  along  the  east  and  west  aisle, 
and  she  discovered  from  another  scream  from  below  that  her  sister 
had  fallen  into  the  aperture  in  the  floor,  which  was  not  guarded 
on  the  west  side.  The  evidence  tended  to  show  that  the  floor  was 
black  or  dark,  and  that  the  space  in  and  about  the  opening  was 
somewhat  dark,  and  that  there  was  nothing  especiall}^  to  attract 
the  attention  of  any  one  to  the  opening  in  the  floor.  Evidence  was 
given  tending  to  warrant  a  finding  that  the  plaintiff  had  no  knowl- 
edge or  notice  of  this  opening  in  the  floor.  Some  40  feet  down  the 
main  alley  way,  and  approximately  near  the  center  of  the  floor, 
there  was  an  alley  way  some  5  feet  wide,  which  led  easterly  7  feet 
to  the  edge  of  the  elevator  well,  which  was  as  wide  as  the  alley 
and  Si  feet  across  east  and  west.  It  is  claimed  by  the  defendant 
that  this  was  not  used  for  passage,  but  was  used  only  to  reach 
the  elevator  from  the  main  aisle.  It  stopped  at  the  elevator,  which, 
on  its  east  side,  was  in  line  with  the  side  of  the  next  aisle  west, 
"and  on  which  line  bars  had  been  placed  across  the  elevator  open- 
ing." The  evidence  tended  to  show  that  Nagle  was  working  in 
the  most  easterly  aisle  near  Market  street;  that  Olmstead  was  us- 
ing the  elevator,  which  was  then  standing  at  the  next^floor  above. 
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At  the  junction  of  the  second  alley  with  the  one  leading  to  the 
oflSce  from  Market  street  hung  a  sign  some  four  feet  long,  having 
printed  on  it  the  words,  "Positively  no  Goods  Sold  at  Retail."  There 
M'as  some  evidence  tending  to  show  that  the  employes  had  rec€»ived 
verbal  notice  not  to  sell  at  retail.  The  evidence,  however,  given 
tended  to  show  that  during  the  8  years  the  defendants  had  been 
using  this  building  some  16  different  purchases  had  been  made  at 
retail,  and  several  of  the  sales  had  been  made  by  the  clerks  Knapp 
and  Nagle.  x\lthough  there  was  some  evidence  given  tending  to 
indicate  that  the  defendants  had  no  knowledge  of  such  sales,  there 
was  other  evidence  from  which  the  jury  might  have  found  that  the  de- 
fendants had  notice  that  in  several  instances  such  sales  were  made. 
It  seems  to  be  conceded  that  the  elevator  aperture  was,  "on  its 
eastern  side,  barred,  to  prevent  employes  from  stepping  off  the  aisle 
into  the  well;  such  an  accident  to  a  stranger  having  once  occur- 
red." The  evidence  indicates  that  it  never  had  been  guarded  on 
the  west  side.  Nagle,  the  clerk  for  whom  Mrs.  Davis  inquired,  was 
her  nephew.  It  seems  that  the  rubber  goods  that  were  sold  at  re- 
tail were  paid  for  in  cash,  and  that  the  cash  was  taken  to  the  oftice 
by  the  clerk  who  made  the  sale,  and  placed  in  the  money  drawer, 
and  that  at  the  end  of  each  day,  when  such  sales  were  made,  the 
cash  was  counted  and  entered  in  the  cash  book  as  a  gross  item. 
From  all  the  evidence  given  upon  the  trial  the  jury  would  have 
been  warranted  in  finding  that  the  plaintiff  was  authorized  to  enter 
the  store  on  the  occasion  and  for  the  purpose  which  she  avows  she 
had  in  entering  the  store  at  the  time  of  the  accident. 

In  Hart  v.  Grennell,  122  K.  Y.  374,  25  N.  E.  354,  it  was  said  in 
the  course  of  the  opinion  by  Brown,  J.,  viz.: 

**The  general  rule  applicable  to  persons  occupying  real  property  for  busi- 
ness purposes,  and  who  invite  and  induce  others  to  visit  their  premises,  is 
that  they  must  use  reasonable  prudence  and  care  to  keep  their  property  in 
such  a  condition  that  those  who  go  there  shall  not  be  unreasonably  and  un- 
necessarily exposed  to  danger.  The  measure  of  their  duty  is  reasonable 
prudence  and  care.  Larkin  v.  O'Neill,  119  N.  Y.  221,  23  N.  E.  5(53;  Sweeny 
V.  Railroad  Co.,  10  Allen,  368-373.  The  rule  has  reference  to  such  dangers 
as  might  reasonably  be  anticipated  by  a  prudent  and  careful  man." 

In  James  v.  Ford,  9  N.  Y.  Supp.  504,  in  the  course  of  the  opin- 
ion it  was  said: 

"It  thus  became  defendant's  duty  to  exercise  reasonable  care  in  maintaining 
the  premises  and  the  means  of  entrance  and  departure  at  all  times  in  such 
condition  that  others  visiting  his  store  upon  business  might  enter  and  depirt 
with  safety  to  themselves,  and  for  an  injury  arising  from  the  breach  of  that 
duty  the  defendant  is  answerable  in  damages." 

In  Larkin  v.  O'Neill,  119  N.  Y.  221,  23  N.  E.  563,  the  only  evidence 
of  negligence  was  the  presence  of  a  figure  for  exposing  children's 
clothing  upon  steps  next  the  railing,  and  the  absence  from  the 
steps  of  footholds, — that  is,  brass  plates  or  rubber  pads.  In  that 
case  it  appeared  that  a  large  number  of  people  frequented  the  store 
of  the  defendant  every  day,  and  in  the  course  of  the  opinion  it  was 
said,  viz.: 

"He  was  bound  to  use  reasonable  prudence  and  care  in  keeping  his  place 
in  such  a  condition  that  people  who  went  there  by  his  invitation  were  not- 
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onnecessarily  or  unreasoDablj  exposed  to  danger.    The  measure  of  bis  duty 
was  reasonable  prudence  and  care.'* 

And  in  support  of  that  proposition  Beck  v.  Carter,  68  N.  Y.  283; 
Larmore  v.  Iron  Co.,  101  N.  Y.  391-395,  4  N.  E.  752;  and  Bennett 
V.  Railroad  Co.,  102  U.  S.  577,— were  cited. 

In  the  Larkin  Case  the  plaintiff  fell  while  walking  down  a  broad 
carpeted  stairway  between  4  and  5  o'clock  in  the  afternoon.  There 
was  nothing  in  the  manner  in  which  the  stairs  were  constructed, 
used,  or  kept  from  which  such  a  result  could  reasonably  be  antici- 
pated; and  upon  the  evidence  in  that  case  it  was  finally  said  that 
it  did  not  present  a  case  of  negligence  on  the  part  of  the  defendant 
proper  to  submit  to  the  jury.  The  case  differs  so  essentially  from 
the  facts  in  the  case  before  us  that  it  does  not  support  the  con- 
tention of  the  defendants.  In  Homer  v.  Everett,  47  N.  Y.  Super.  Ct 
298,  affirmed  91  N.  Y.  641,  it  was  said  to  be  the  duty  of  the  owner 
or  occupant  of  a  building  to  maintain  it  in  such  a  condition  that 
those  persons  whom  he  invites  upon  the  premises  shall  not  be  in- 
jured by  any  defect  in  the  building.  In  McRickard  v.  Flint,  114 
N.  Y.  222,  21  N.  E.  153,  it  was  alleged  that  the  defendant  was  liable 
for  not  having  complied  with  chapter  547  of  the  Laws  of  1874,  re- 
quiring that  the  openings  in  each  floor  shall  be  protected  by  a  sub- 
stantial railing;  and  while  that  case  is  placed  largely  upon  the  force 
of  the  statute,  in  the  course  of  the  opinion  delivered  by  Bradley,  J., 
in  speaking  of  the  failure  of  the  defendants  to  comply  with  the  stat- 
ute, as  shown  by  the  evidence,  he  observed: 

*'It  was  a  question  for  the  jury,  and  upon  the  request  of  the  defendants' 
counsel  they  were  instructed  that  the  plaintiff  could  not  recover  unless  the 
jury  found  that  the  defendants  were  negligent  in  the  use  of  their  premises, 
and  that,  if  the  condition  of  the  doors  and  the  elevator,  and  Its  use  by  the  de- 
fendants, were  reasonable,  the  plaintiff  could  not  recover.  The  evidence  was 
such  as  to  justify  the  conclusion  that  the  defendants  were  chargeable  with 
negligence.  And  they  owed  to  any  person  who  should  lawfully  go  into  the 
building  the  duty,  which  the  statute  imposed  upon  them,  to  do  him  no  Injury 
by  their  negligence  In  that  respect.  That  duty  they  owed  to  the  plaintiff, 
who  went  to  the  premises  for  a  legitimate  business  purpose." 

— And  upon  that  opinion  a  recovery  was  upheld. 

In  Swinarton  v.  I.e  Boutillier,  7  Misc.  040,  28  N.  Y.  Supp.  53,  in 
the  course  of  the  opinion  delivered  in  that  case,  the  doctrine  laid 
down  by  Shearman  &  Redtield  on  Negligence  in  section  704,  that  it 
is  the  duty  of  parties  to  use  ordinary  care  and  diligence  to  keep 
their  premises  in  a  safe  condition  for  the  presence  of  persons  who 
come  thereon  by  invitation,  express  or  implied,  or  for  any  other  pur- 
pose, beneficial  to  them,  was  approved,  and  a  verdict  based  upon 
evidence  tending  to  show  that  there  had  been  noncompliance  with 
the  rule  was  upheld.  In  a  note  to  Mallach  v.  Ridley,  9  N.  Y.  Supp 
922,  several  cases  are  cited  and  commented  upon  tending  to  support 
the  general  rule  to  which  we  have  already  adverted,  indicating  that, 
where  there  is  evidence  upon  the  question  of  whether  there  has  been 
reasonable  care  or  not  exercised  by  the  defendants,  the  case  should 
be  submitted  to  the  jury. 

The  learned  counsel  for  the  defendants  calls  our  attention  to 
Larmore  v.  Iron  Co.,  101  N.  Y.  391,  4  N.  E.  753.    In  that^case  it  was 
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held  that  an  owner  of  premises  owes  no  legal  duty  to  a  stranger 
coming  upon  his  premises  which  requires  him  to  keep  the  machinery 
in  repair.  But  the  learned  judge  who  delivered  the  opinion  in  that 
case  recognizes  the  rule  which  we  have  already  stated,  and  uses 
the  following  language  at  page  395, 101  N.  Y.,  and  page  753,  4  N.  E.: 

"So,  also,  where  the  owner  of  land,  In  the  prosecution  of  his  own  purposes 
or  business,  or  of  a  purpose  or  business  in  which  there  is  a  common  interest. 
Invites  another,  either  expressly  or  impliedly,  to  come  upon  his  premises,  he 
cannot,  with  impunity,  expose  liim  to  unreasonable  or  concealed  dangers; 
as  for  example,  from  an  open  trap  in  a  passageway.  The  duty  in  this  case  is 
founded  upon  the  plainest  principles  of  justice." 

—Citing  Corby  v.  Hill,  4  C.  B.  (N.  S.)  550;  Smith  v.  Docks  Co.,  L.  R. 
3  C.  P.  320;  Holmes  v.  Railway  Co.,  L.  R.  0  Exch.  123.  And  he 
Unally  concludes  in  that  case  by  a  discrimination  in  the  following 
words: 

"But  in  the  case  before  us  there  were  no  circumstances  creating  a  duty  on 
the  pait  of  the  defendant  to  the  plaintiff  to  keep  the  whimsey  In  repair,  and 
consequently  no  obligation  to  remunerate  the  latter  for  his  injury." 

We  think  the  case  does  not  aid  the  contention  of  1;he  defendants. 

Defendants'  learned  counsel  calls  our  attention  to  Hilsenbeck  v. 
Guhring,  131  N.  Y.  674,  30  N.  E.  580,  which  is  quite  unlike  the  case 
before  us.  There  the  plaintiff,  in  the  nighttime,  opened  a  door,  and 
stepped  to  the  head  of  a  stairway,  and  fell  down  stairs,  and  it  was 
held  that  the  facta  disclosed  did  not  present  a  case  for  the  jury.  The 
case  of  Sterger  v.  Van  Sicklen,  132  >J.  Y.  499, 30  N.  E.  987,  recognizes 
the  rule  that,  where  property  is  put  to  public  use,  the  party  is  bound 
to  observe  reasonable  care  in  keeping  it  in  condition  to  save  harm- 
less those  invited  to  come  upon  it  for  his  benefit  and  profit. 

Upon  all  the  circumstances  we  are  inclined  to  think  the  jury 
would  have  been  warranted  in  finding  that  the  plaintiff  entered  the 
store  as  a  customer  under  an  implied  authority  from  the  defend- 
ants,, and  that  she  was  rightfully  upon  the  promises,  and  that  under 
the  circumstances  disclosed  as  to  the  presence  of  one  of  the  de- 
fendants just  before  the  injuries  were  received,  the  authoritj^  of  the 
defendants  for  her  being  in  and  about  the  store  might  have  been 
found  by  the  jury,  and  the  evidence  required  the  court  to  submit  to 
the  jury  the  question  as  to  whether  the  defendants  had  exercised 
that  care  and  prudence  which  the  law  requires  of  them  in  respect 
to  parties  situated  as  the  plaintiff'  was  at  the  time  she  received  the 
injuries  alleged. 

2.  It  is  contended  in  behalf  of  defendants  that  plaintiff  was  guilty 
of  contributory  negligence.  Upon  all  the  facts  and  circumstances 
disclosed  in  the  case  upon  that  subject,  we  are  led  by  them  to  say 
that,  a  question  of  fact  was  presented  for  the  jury  to  determine 
whether  she  was  frt^  from  contributory  negligence.  It  is  only 
in  exceptional  cases,  where  facts  and  circumstances  attending  the 
accident  are  disclosed,  that  it  becomes  a  question  of  law  instead  of 
a  question  of  fact.  Simmons  v.  Peters,  85  Hun,  97,  32  N.  Y.  Supp. 
680;  Wilcox  v.  Railroad  Co.,  88  Hun,  263,  34  N.  Y.  Supp.  744;  Mc- 
Rickard  v.  Flint,  114  N.  Y.  222,  21  N.  K  153.  In  the  course  of  the 
opinion  delivered  in  the  latter  case  by  Bradley,  J.,  it  was  said : 
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"It  was  the  duty  of  the  plaintiff  to  exercise  reasonable  care,  and  to  take 
observation  of  that  which  was  apiiarent  to  view  as  he  proceeded.  But  what 
is  due  care  and  diligence  depends  upon  circumstances." 

We  see  nothing  in  the  case  which  requires  us  to  say  that  the 
testimony  points  as  much  to  her  negligence  as  to  its  absence,  and 
therefore  the  rule  laid  down  in  Wiwirowski  y.  Railroad  Co.,  124  N, 
Y.  420,  26  N.  E.  1023,  is  not  to  be  applied  to  the  case.  The  ex- 
planations made  by  the  plaintiff  of  the  circumstances  attending  her 
fall  are  such  as  to  leave  a  fair  question  of  fact  for  the  jury  to  de- 
termine whether  she  used  such  care  and  caution  as  a  person  of 
ordinary  prudence  would  have  exercised  at  the  time  she  fell.  The 
foregoing  views  lead  to  the  conclusion  that  there  was  erroy  in  dis- 
missing the  plaintiff's  complaint,  and  that  the  questions  of  fact 
ought  to  have  been  submitted  to  the  jury. 

Motion  for  a  new  trial  granted,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event.    All  concur. 


(4  App.  Dlv.  SO.*) 

MOOXEY  et  al.  v.  NEW  YORK  EL.  RY.  CO.  et  al. 

(Supreme   Ck)urt,    AppeUate   Division,    First   Department.    April    17.    1896.) 

Parties— Substitution  of. 

In  an  action  by  an  abutting  owner  against  an  elevated  railroad  com- 
pany, tbe  complaint  alleged  title  in  plaintiff,  and  defendants,  by  an- 
swer, denied  such  title.  It  appeared  that,  after  the  answer  was  filed, 
plaintiff  conveyed  the  land,  and  defendants  moved  to  dismiss  the  com- 
plaint as  far  as  the  impairment  of  fee  value  was  concerned.  Held,  that 
it  was  error  to  grant  a  motion  )3y  plaintiff,  in  behalf  of  his  grantees, 
that  they  be  made  parties  plaintiff,  and  that  aU  proceedings  be  amended 
accordingly. 

Appeal  from  superior  court  of  New  York  City,  trial  term. 

Action  by  Daniel  Muoney  against  the  New  York  Elevated*  Rail- 
way Company  and  others  to  recover  damages  to  land  owned  by 
plaintiff,  and  abutting  on  a  certain  street,  caused  by  the  building 
and  operation  of  defendant  railway  company's  railroad  on  such 
street.  Pending  the  action,  plaintiff  conveyed  the  land,  and  on 
his  motion,  during  the  trial,  his  grantees  were  made  parties  plain- 
tiff,  and  all  the  proceedings  amended  accordingly.  From  a  judg- 
ment in  favor  of  plaintiffs,  entered  after  trial  before  the  court  with- 
out a  jury,  defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEV, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Ezra  A.  Tuttle,  for  appellants. 
E.  D.  Hawkins,  for  respondents. 

VAN  BRUNT,  P.  J.  This  action  was  brought  in  November,  1800, 
by  an  abutting  owner,  to  recover  damages  occasioned  by  the  build- 
ing and  operation  of  the  elevated  railroad.  The  complaint  alleged 
title  to  the  premises  in  question;  and  the  defendants  put  in  an 
answer  in  January,  1891,  denying  such  title.     Upon  the  trial  it 
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appeared  that  subsequently,  in  1891,  the  plaintiff  Mooney  had  con- 
veyed a  part  of  the  premises  in  question  to  David  Cohen,  and  the 
remainder  thereof  to  Fi^ancis  Scallion.  A  motion  having  been 
made  by  the  defendants  to  dismiss  the  complaint  upon  this  ground, 
as  far  as  the  impairment  of  fee  value  was  concerned,  the  plaintiffs' 
counsel  moved  on  behalf  of  said  Cohen  and  Scallion  that  they  might 
bo  made  parties  plaintiff  in  the  action,  and  that  all  the  proceedings 
might  be  amended  accordingly.  The  court  granted  the  motion, 
and  the  defendants'  counsel  duly  excepted. 

We  are  not  aware  of  any  provisions  of  the  Code  or  rules  of  prac- 
tice which  permit  the  summary  injection  of  parties  into  an  action, 
such  as  was  attempted  in  the  case  at  bar.  The  defendants  had 
put  in  issue  the  plaintiff's  title.  This  made  it  necessary  for  the 
plaintiff  to  prove  his  title  upon  the  trial  if  he  was  to  succeed.  By 
his  own  act,  he  had  deprived  himself  of  title,  and  of  all  right  to 
equitable  relief.  It  is  undoubtedly  true  that  by  bringing  in  the 
gi'antees  as  parties  defendant,  as  is  suggested  in  the  case  of  Pegram 
V.  Eailway  Co.,  147  N.  Y.  135,  41  N.  E.  424,  the  court  would  have 
been  in  a  position  to  adjust  the  equities  and  rights  of  all  the  parties, 
and  to  render  a  complete  decree,  which  would  have  been  binding 
ux>on  each.  Of  such  action  upon  the  part  of  the  court,  the  defend- 
ants (appellants)  would  have  been  entitled  to  due  notice,  and  an  op- 
portunity to  be  heard,  of  which  the  court  had  no  right  to  deprive 
them.  In  the  case  at  bar,  it  appearing  that  the  plaintiff  had  parted 
with  the  title,  the  grantees  were  brought  in  as  parties  plaintiff 
without  pleadings,  without  an  amendment  of  the  process  by  which 
the  suit  was  commenced;  and,  in  spite  of  the  protest  of  the  defend- 
ants, the  trial  proceeded.  The  case  of  Domschke  v.  Railroad  Co.,. 
148  N.  Y.  343,  42  N.  E.  804,  affords  no  authority  for  any  such  pro- 
cedure. In  that  case  the  evidence  had  been  closed.  It  was  then 
discovered  by  the  defendants  that  the  plaintiffs  had  conveyed  the 
premises  during  the  trial.  The  defendants  then  made  a  motion  to 
open  the  case,  which  was  granted  so  far  as  to  allow  the  admission 
of  the  deed  in  evidence  for  the  purpose  of  showing  the  present  value 
of  the  premises,  and  no  further, — a  case  entirely  dissimilar  to  the 
one  now  under  consideration.  The  defendants  were  not  in  a  posi« 
tion  in  that  case  to  insist  that  the  grantee  of  the  premises  should  be 
regularly  brought  in  and  made  a  party  to  the  action.  It  seems 
to  us  that  when,  upon  the  trial,  the  plaintiff  failed  to  prove  title, 
if  it  was  desired  that  the  question  of  fee  damage  to  the  grantee 
might  be  determined  in  this  action,  it  was  error  not  to  compel  such 
grantee  to  be  brought  in,  and  make  his  plea  and  demand,  which  the 
defendants  would  have  a  right  to  answer  before  judgment  was  en- 
tered against  them. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellants  to  abide  the  event.     All  concur. 
v.38N.Y.K.no.5 — 44 
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(4  App.  DiV.  46.) 

NIENDORFF  v.  MANHATTAN  RY.  CO. 

(Supreme  Court.  Appellate  Division,  First  Department.    April  17,  189a) 

I.  Excessive  Damages— Personal  Injuries. 

It  appeared  that  after  plaintiff  had  purchased  a  t'cket,  and  dropped 
It  into  the  proper  box  at  the  station,  a  misunderstanding  arose  between 
him  and  defendant's  gateman,  who  Insisted  that  plaintiff  had  not  de- 
posited any  ticket;  that  as  plaintiff  started  to  board  the  train  the  gate- 
man  pulled  him  back,  struck  him  In  the  face,  and  kicked  him  in  the 
groin;  that  plaintiff  was  compelled  to  undergo  a  painful  surgical  opera- 
tion at  the  hospital,  where  he  remained  for  six  weeks,  suffering  more 
or  less  pain;  and  that  such  pain  was  likely  to  continue.  In  some  degree, 
in  the  future.  Held,  that  a  verdict  for  $5,000  was  not  so  large  as  to  war- 
rant the  conclusion  that  the  jury  was  influenced  by  partiality  or  prej- 
udice. 

3.  Expert  Testimony— HrPOTHETiCAL  Question. 

In  an  action  for  personal  injury,  the  expert  testimony  of  a  physician, 
limited  to  deductions  from  plaintiff's  physical  condition  which  the  wit- 
ness had  personally  observed,  and  which  he  had  previously  described  to 
the  Jury,  was  properly  received,  though  not  given  in  response  to  a 
hypothetical  question. 

U.  Trial— Objections  to  Evidence— Motion  to  Strike. 

A  motion  to  strike  out  a  witness'  direct  testimony,  which  he  so  modi- 
fled  on  cross-examination  as  to  render  it  of  little  value,  was  properly 
denied;  it  being  for  the  Jury  to  determine  what  consideration,  if  any, 
should  be  given  it. 

•4.  Same — Instruction  to  Disregard. 

Where  a  witness'  direct  testimony  is  entirely  destroyed  by  his  cross- 
examination,  an  instruction  to  disregard  the  direct  testimony  is  proper. 

-5.  Witness — Examination — Discretion  op  Court. 

To  permit  a  witness  for  plaintiff  to  be  re-examined  after  defendant 
has  rested   is   discretionary  with  the  court. 

6.  Same — Rebuttal. 

Where,  after  plaintiff  had  proven  his  injury  and  the  grave  symptoms 
which  naturally  followed,  defendant  Introduced  evidence  to  show  that 
the  symptoms  resulted  from  an  old  malady,  and  not  from  the  Injury, 
it  was  not  an  abuse  of  disci-etion  to  allcw  plaintiff,  after  defendant  had 
rested,  to  recall  his  physician  in  rebuttal. 

7.  Personal  Injuries— Damages— Loss  of  Time. 

Though  the  amount  of  money  actually  lost  by  plaintiff  while  Incapaci- 
tated for  work,  as  a  result  of  pei-sonal  injuries,  is  not  shown,  he  is  en- 
titled to  nominal  damages  for  his  loss  of  time,  on  proving  such  loss. 

8b  Same— Instructions. 

An  instruction  that  the  Jury  may  consider  plaintiff's  loss  of  time,  as 
well  as  his  pain  and  suffering,  is  not  erroneous,  though  the  amount  ac- 
tually lost  by  him  while  incapacitated  for  work  was  not  shown,  if  no 
re(iuest  was  made  to  charge  that  the  award  should  be  limited  to  nominal 
damages,  and  there  is  nothing  to  show  that  the  damages  awarded  for 
loss  of  time  exceeded  a  nominal  sum. 

Appeal  from  court  of  common  pleas,  trial  term. 

Action  by  Otto  Niendorff  against  the  Manhattan  Railway  Com- 
pany to  recover  damages  for  personal  injuries  inflicted  by  defend- 
ant's servant.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 
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Julien  T.  Danes  and  Joseph  H.  Adams,  for  appellant. 
Clarence  Lexow  and  Greorge  M.  Mackellar,  for  respondent 

BARRETT,  J.  The  plaintiff  was  a  waiter  in  a  Franklin  street 
restaurant  Upon  the  12th  of  September,  1891,  after  an  unusually 
protracted  seryice,  he  started  to  go  home.  This  was  about  half 
past  2  o'clock  in  the  morning.  He  thereupon  took  one  of  the  de- 
fendant's trains  at  the  Canal  street  and  Bowery  station,  intending 
to  get  off  at  Thirty-Fourth  street.  But  he  fell  asleep  while  the  train 
was  proceeding  uptown,  and  only  awoke  when  it  reached  the  Nine- 
ty-Ninth street  station,  where  he  got  off.  Thereupon  he  purchased 
his  ticket  for  a  fresh  passage  downtown,  and  dropped  this  ticket 
into  the  proper  box.  A  point  is  made  that  the  plaintiff,  upon  cross- 
examination,  stated  that  he  threw  this  ticket  at  the  box,  and  that 
it  may  have  fallen  upon  the  floor  of  the  platform.  This  point,  how- 
ever, is  of  but  little  moment,  as  it  is  clear  that  the  defendant's 
agents  were  aware  of  the  purchase,  and  actually  received  the  ticket 
for  cancellation.  There  is,  in  fact,  but  little  doubt  that  the  ticket 
was  placed  in  the  box  in  the  usual  way.  A  misunderstanding  upon 
the  subject  arose  between  the  plaintiff  and  the  defendant's  gate- 
man.  The  gateman  required  the  plaintiff  to  purchase  another  tick- 
et, and  the  plaintiff  insisted  that  he  had  already  purchased  one, 
and  that  the  gateman  would  And  it  in  the  box,  if  he  looked  there. 
Upon  the  arrival  of  a  downtown  train  an  altercation  ensued  be- 
tween them.  The  plaintiff  started  to  get  on  the  train,  and  the  gate- 
man  sought  to  prevent  his  doing  so.  At  this  point  the  gateman 
resorted  to  violence;  seizing  the  plaintiff  by  the  collar,  and  throw- 
ing him  backward.  The  plaintiff  again  and  again  protested  that  he 
had  paid  his  fare,  and  told  the  gateman  that,  if  he  still  doubted 
him,  it  would  be  better  to  get  a  police  oflflcer.  The  gateman  re- 
plied that  he  was  the  ofQcer,  and  followed  this  remark  up  with  a 
violent  attack.  He  struck  the  plaintiff  in  the  face,  and  kicked  him. 
He  tried  to  throw  him  from  the  platform,  down  upon  the  railroad 
tracks.  The  plaintiff  defended  himself  as  best  he  could,  but  with- 
out much  success,  for  he  was  severely  injured  before  the  gateman 
was  finally  dragged  away  by  another  of  the  defendant's  employes. 
It  is  not  necessary  to  detail  the  plaintiff's  injuries.  The  severest  in- 
jury undoubtedly  resulted  from  kicks  in  the  abdomen  and  groin. 
The  groin  at  once  commenced  to  swell.  This  swelling  increased 
day  by  day,  notwithstanding  local  treatment.  A  few  days  later 
the  plaintiff  went  to  a  hospital,  where  he  was  put  to  bed  and  treated. 
But  the  treatment  was  inadequate  to  relieve  the  increasing  symp- 
toms, and  finally  he  was  compelled  to  undergo  a  painful  surgical 
oi)eration.  He  remained  under  treatment  at  the  hospital  for  six 
weeks,  suffering  more  or  less  pain  all  the  time.  The  jury  awarded 
the  plaintiff  95,000  damages.  We  have  examined  the  case  carefully, 
and,  upon  the  whole,  we  can  see  no  reason  for  disturbing  the  ver- 
dict. There  was  a  conflict  of  testimony  with  regard  to  the  alterca- 
tion, but  we  cannot  say  that  the  verdict  was  against  the  weight  of 
evidence.    The  plaintiff's  story  seems  more  natural  and  credible 
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than  that  of  the  defendant's  witnesses.  It  is  fairly  corroborated, 
too.  The  story  told  by  the  gateman  is  overdrawn.  He  was,  on 
his  own  showing,  altogether  too  civil,  too  gentle,  too  entirely  on  the 
defensive.  And  the  plaintiff  is  pictured  as  too  coarse,  too  brutal 
too  wantonly  aggressive.  His  story  was  improbable,  too.  He  says 
there  was,  in  the  end,  no  question  about  the  plaintiff's  fare,  that  he 
knew  it  had  been  paid,  and  that  the  real  trouble  was  with  two 
other  passengers.  Thus,  he  would  have  us  believe  that  there  was 
no  attempt  to  prevent  the  plaintiff  from  getting  on  the  train,  and 
that  the  altercation  was  initiated  by  the  plaintiff's  causeless,  sense- 
less, and  wholly  wanton  attacks  upon  him.  We  think  that  the 
weight  of  credible  testimony  was  with  the  plaintiff,  as  to  the  oc- 
currence. As  to  the  damages,  while  they  were  certainly  liberal,  we 
cannot  say  that  they  were  excessive.  The  injury  was  severe,  the 
operation  painful,  and  the  suffering  great.  Whatever  the  doctors 
may  think  about  it,  the  fact  remains  that  the  plaintiff's  suffering 
has,  in  a  degree,  continued,  and  is  likely  to  continue;  that  there  is 
a  scar  upon  his  groin;  and  that  he  is  not  the  same  man,  physical- 
ly, that  he  was  before  the  injury.  We  need  not  detail  the  testimony 
on  this  head.  Suffice  it  to  say  that  it  fairly  supports  the  verdict. 
The  amount  is  not  so  large  as  to  warrant  the  conclusion  that  the 
jury  were  influenced  by  partiality  or  prejudice,  or  by  any  other  im- 
proper motive.  Considering  the  plaintiff's  condition  in  life,  and  the 
nature  of  the  injury,  we  might  have  been  better  satisfied  with  a 
fciomewhat  smaller  award;  but  our  discretion  does  not  supplant 
that  of  the  jury,  and  we  cannot  say  that  the  verdict  was  excessive, 
within  the  settled  rule  upon  that  head.  We  will  now  consider  the 
various  exceptions  taken  by  the  appellant: 

1.  The  testimony  of  the  plaintiff's  expert  was  objected  to  because 
it  was  not  given  in  response  to  a  hypothetical  question.  This  ex- 
pert, however,  was  the  very  physician  who  performed  the  operation 
in  the  hospital.  He  distinctly  stated  that  his  expert  testimony 
was  based  upon  the  facts  which,  as  a  physician,  he  had  previously 
narrated  to  the  jury.  *1  am  speaking  now,"  he  said,  "of  the  con- 
dition which  I  have  already  described  to  the  jury.  Question.  And 
that  exactly?  Answer.  Yes,  sir.''  It  was  unnecessary  to  repeat 
the  physician's  testimony  in  the  form  of  an  hypothesis.  One  of  the 
purposes  of  a  hypothetical  question  is  to  prevent  the  expert  from 
giving  his  opinion  upon  facts  known  to  himself,  or  mentally  assum- 
ed by  him,  but  not  communicated  to  the  jury.  Here  the  expert's 
opinion  was  given  upon  the  exact  physical  condition  which  he  had 
observed  and  described.  He  emphasized  this  observation  and 
description  throughout.  Thus,  the  jury  heavd  every  fact  upon  which 
the  opinion  was  based.  The  opinion  was  not  based  upon  other 
testimony  in  the  case,  nor  upon  hearsay,  nor  upon  any  foreign  as- 
sumption. It  was  strictly  limited  to  deductions  from  the  physical 
condition  which  the  expert  had  personally  observed,  and  which,  as 
a  witness,  he  had  fully  described.  Under  these  circumstances,  it 
was  not  necessary  to  group  the  facts  thus  narrated  into  the  form 
of  an  hypothesis.     That  would  have  been  an  idle  ceremony.    It 
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was  clearly  competent  for  the  same  person,  as  an  expert,  to  give  his 
opinion  upon  the  facts  which,  as  a  physician,  he  had  observed  and 
narrated. 

2.  There  was  no  error  in  refusing  to  strike  out  that  part  of  the 
physician's  direct  testimony  where  he  stated  that  there  may  be  future 
pain  following  the  plaintiff's  condition.  The  contention  is  that  the 
witness  entirely  receded  from  this  position  upon  his  cross-examina- 
tion. Such,  however,  is  not  the  fact.  He  undoubtedly  modified 
his  views  on  that  head,  and  it  may  be  that  this  modification  render- 
ed the  direct  testimony  of  but  little  value  with  respect  to  future 
pain.  ]3ut  that  was  no  reason  for  striking  it  out.  It  was  properly 
in  the  case,  and  it  was  for  the  jury  to  say,  after  hearing  the  cross- 
examination,  what  consideration,  if  any,  it  merited.  The  utmost 
that  the  defendant  was  entitled  to,  even  if  the  cross-examination  en- 
tirely destroyed  the  direct  tej-timony,  was  an  instruction  to  disre- 
gard the  latter.  Gawtry  v.  Doane,  51  N.  Y.  84;  Platner  v.  Platner, 
78  X.  Y.  1)0;  Pontius  v.  People,  82  N.  Y.  339.  The  defendant  made 
no  such  request,  and  that  which  it  did  make  was  properly  denied. 

3.  The  defendant  also  objected  to  the  court's  permitting  the  plain- 
tiff to  recall  this  physician  as  an  expert  after  it  had  rested.  This 
was  a  matter  of  discretion,  and  the  discretion  was  not  abused.  In- 
deed, the  court  expressly  limited  the  plaintiff,  in  this  examination, 
to  rebutting  the  testimony  of  the  defendant's  expert.  The  plaintiff 
was  not  bound  to  forestall  the  defense.  He  proved  the  injury,  and 
the  grave  symptoms  which  immediately  and  naturally  followed. 
The  defendant  then  attempted  to  prove  that  these  symptoms  re- 
sulted, not  from  the  assault,  but  from  an  old  malady.  It  then  be- 
came entirely  proper  to  permit  the  plaintiff  to  meet  this  new  aspect 
of  the  case,  and  to  show  that  the  old  malady  had  nothing  to  do  with 
the  injury.  We  may  add,  upon  full  consideration  of  the  careful 
analysis  which  the  defendant  presents  of  this  expert's  testimony, 
that  in  our  judgment  the  malady  in  question  had  nothing  whatever 
to  do  with  the  condition  of  the  plaintiff's  groin,  and  that  the  opera- 
tion already  referred  to  was  necessitated  solely  by  the  kick  which 
he  received  in  that  part  of  his  body  from  the  defendant's  employ^. 

4.  The  remaining  questions  presented  by  the  appellant  are  trivial, 
and  without  merit.  The' learned  judge  stated  the  general  rule  upon 
the  subject  of  damages  when  he  charged  that  they  might  take  into 
consideration  the  plaintiff's  loss  of  time,  as  well  as  his  pain  and 
Buffering.  It  is  true  that  what  the  plaintiff  actually  lost  in  money 
while  he  was  laid  up  was  not  proved.  But,  having  proved  the  Idss 
of  time,  he  was  at  least  entitled  to  nominal  damages.  Leeds  v.  Gas- 
light Co.,  90  N.  Y.  2(5;  Feeney  v.  Railroad  Co.,  11 G  N.  Y.  375,  22  N. 
E.  402;  Baker  v.  Raili-oad  Co.,  118  X.  Y.  533,  23  N.  E.  885.  The  de- 
fendant did  not  request  the  court  to  charge  that  the  award  on  this 
head  should  be  limited  to  nominal  damages.  They  confined  them- 
selves to  a  general  exception  to  his  fair  statement  of  the  ordinary 
rule,  and  we  have  no  reason  to  believe^  from  aught  appearing  on  the 
record,  that  the  damages  for  loss  of  time  exceeded  the  nominal  sum 
which  the  jury  were  authorized  to  award.     The  criticism  upon  the 
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statement  of  the  trial  judge  that  the  jury  could  not  give  the  plaintiff 
more  than  f  10,000,  because  that  was  the  limit  of  his  claim,  is  hyper- 
critical. There  was  not  the  slightest  intimation  that  they  should 
give  the  plaintiff  |10,000,  or  any  other  sum.  There  was  no  sug- 
gestion, even,  of  an  opinion  upon  the  subject.  In  fact,  the  observa- 
tion was  in  the  defendant's  interest,  and  was  called  for  by  a  request 
**not  to  deal  with  the  case  as  if  it  were  their  own,  nor  to  give  the 
plaintiff  such  a  sum  as  they  would  like  to  have  themselves  under 
the  same  circumstances."  To  this  the  court  replied:  "That  is  the 
fact.  You  are  to  give  him  what  he  ought  to  have."  The  plaintiffs 
counsel  then  asked  the  court  to  charge  that,  if  they  found  for  the 
plaintiff,  they  were  entitled  to  find  for  any  sum  up  to  f  10,000,  the 
amount  claimed.  And  the  court  said,  *^''ou  cannot  give  more  than 
fl0,000,  because  that  is  the  limit  of  the  plaintiff's  claim."  The 
present  criticism  upon  this  statement  is  evidently  an  afterthought. 
It  did  not,  at  the  trial,  affect  the  defendant's  counsel  as  being  spe- 
cially momentous;  for  the  only  observation  which  then  followed 
the  statement  was  that,  as  the  pleadings  were  not  in  evidence,  the 
counsel  excepted  to  its  being  stated.  The  idea  that  12  ordinary 
citizens  were  influenced  by  such  a  remark  is  farfetched.  The  jury 
are  not  such  hothouse  plants  as  unsuccessful  appellants  would  have 
us  believe. 

There  are  no  other  questions  calling  for  special  consideration, 
and  the  judgment  and  order  denying  a  motion  for  a  new  trial  should 
be  affirmed,  with  costs.    All  concur. 


CONSTABLE  et  al.  v.  HARDENBERGH  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    April  24,  1806.) 

Assignment  for  Benefit  of  Creditors—Fkaud— Withholding  Assets. 

A  finding  that  an  assignor  IntentionaUy  withheld  from  the  assignee,  with 
the  latter's  approval,  and  without  the  knowledge  of  the  creditors,  over 
$500  in  cash,  on  pretense  that  he  needed  the  money  for  family  necessaries; 
that  he  fraudulently  omitted  said  sum  from  the  schedule  of  assets;  and 
that  such  act  operated  as  a  fraud  on  the  creditors,— warranted  the  con- 
clusion of  law  that  the  money  was  retained  with  Intent  to  defraud,  and 
vitiated  the  assignment.  Coursey  v.  Morton,  30  N.  E.  231,  132  N.  Y.  556. 
followed. 

Appeal  from  special  term,  New  York  county. 

Action  by  James  M.  Constable  and  others  against  Matthew  Har- 
dehbergh  and  others  to  set  aside  a  general  assignment  as  in  fraud 
of  creditors.  From  a  judgment  for  plaintiffs,  defendants  appt-al. 
Affirmed. 

Argued  before  VAN  BRT  NT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Selden  Bacon,  for  appellants. 
Jesse  S.  Epstein,  for  respondents. 

RUMSEY,  J.  This  is  a  judgment  creditors'  action,  brought  to 
set  aside  a  general  assignment,  upon  the  ground  that  it  was  made 
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with  the  intent  to  hinder,  delay,  and  defraud  creditors.  Several 
distinct  frauds  were  alleged  by  the  plaintiff  in  the  complaint,  but 
only  one  of  them  was  found  by  the  court. 

The  facts  were  that  Hardenbergh  &  Co.,  on  the  18th  of  July,  1893, 
made  a  general  assignment  to  one  Hirsch,  preferring  certain  cred- 
itors. Their  liabilities  were  about  f70,500,  and  their  assets  were 
142,437.  At  the  time  of  the  assignment  the  firm  had,  in  cash  in 
the  store,  about  f  834.  They  used  something  over  |300  of  that  to 
pay  some  bills,  and  there  remained  in  the  neighborhood  of  fSOO, 
which  was  taken  possession  of  by  the  assignors  upon  the  advice 
and  with  the  consent  of  the  assignee.  It  was  not  delivered  to  the 
assignea  No  mention  of  it  was  made  in  the  schedules,  and  none 
of  the  creditors  were  notified  of  the  fact  that  it  had  been  taken. 
There  was  no  dispute  about  the  way  in  which  it  came  to  be  taken. 
It  was  testified  to  by  the  assignee,  who  said  that  he  told  them  thai: 
they  might  take  any  reasonable  sum  that  they  needed  for  their 
necessities,  and  that  upon  that  advice  they  acted,  and  did  take  it. 
The  court  found  that,  on  the  morning  of  the  execution  of  the  as- 
signment, and  in  contemplation  thereof,  the  assignors,  with  the  ap- 
proval of  the  assignee,  intentionally  drew  out  from  the  assets  of 
said  firm,  and  appropriated  to  their  own  use,  over  f  500,  upon  the 
pretense  that  they  needed  that  amount  of  money  to  purchase  neces- 
saries for  their  families;  that  the  assignors  intentionally  and  fraud- 
ulently concealed  and  omitted  the  said  sum  of  money  from  the 
schedule,  which  purported  to  contain  a  full  and  true  statement  of 
all  the  assets  of  the  firm;  that  these  intentional  acts  on  the  part  of 
the  assignors  were  a  fraud  upon  their  creditors,  and  operated  to 
hinder,  delay,  and  defraud  them  in  the  collection  of  their  debts. 
As  a  conclusion  of  law,  the  court  found  that  the  assignment  was 
fraudulent  and  void,  and  that  it  should  be  set  aside. 

The  appellant  does  not  object  that  the  evidence  is  not  sufficient 
to  warrant  this  finding.  The  complaint  he  makes  is  that  the  fraud- 
ulent intent  of  the  assignors  in  retaining  the  money  was  not  found 
as  a  fact,  but  was  deduced  as  a  conclusion  of  law  from  the  retain- 
ing of  the  assets.  Ijt  is  quite  true  that  the  mere  fact  that  an  as- 
signor, at  the  time  of  making  his  assignment,  retains  a  portion  of 
the  assets  in  his  possession,  is  not,  as  a  matter  of  law,  conclusive 
upon  the  question  of  fraud.  It  may  be  explained,  and,  if  the  ex- 
planation is  such  as  to  satisfy  the  tribunal  which  passes  upon  the 
facts  that  there  was  no  fraudulent  intent  on  the  part  of  the  as- 
signor, the  assignment  would  not  be  set  aside  on  account  of  it. 
Such  was  the  case  of  Fay  v.  Grant,  53  Hun,  44,  5  N.  Y.  Supp.  910, 
where  the  plaintiff  proved  that  the  assignors  retained  certain  incon- 
siderable sums  of  money  out  of  the  firm  property;  but  the  assign- 
ors gave  evidence  to  show  that  it  was  done  under  a  mistaken  notion 
of  their  rights,  and  without  any  intent  to  defraud,  and  as  soon  as 
their  attention  was  called  to  their  mistake  they  paid  back  the  money, 
and  thereupon  the  case  was  submitted  to  the  jury,  who  found  that 
there  was  no  fraudulent  intent  in  doing  the  act.  But  while  such 
re^^aining  of  assets  is  not  necessarily  fraudulent,  if  it  is  unexplained 
or  connected  with  suspicious  circumstances,  it  is  sufficient-^t<y  wac-i 
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rant  a  finding  tJiat  the  assignment  in  connection  with  which  it  was 
made  was  made  with  intent  to  defraud,  and  to  set  it  aside.  Ooursey 
V.  Morton,  132  N.  Y.  556,  30  N.  E.  231.  In  that  case  it  was  held  that 
the  intentional  withholding  and  secreting  by  the  assignor  of  as- 
sets of  a  substantial  value  from  the  possession  of  the  assignee  is  a 
fraud  upon  the  rights  of  creditors  of  the  assignor,  and  renders  a 
general  assignment  for  the  benefit  of  creditors  void.  That  is  pre- 
cisely the  condition  of  affairs  here,  as  found  by  the  court.  This 
money  was  a  substantial  portion  of  the  assets.  In  addition  to  find- 
ing that  it  was  retained  in  contemplation  of  the  assignment,  the 
court  found  that  it  was  fraudulently  concealed  and  omitted  from 
the  schedule,  and  that  it  was  done  intentionally,  and  that  it  operated 
to  defraud  creditors,  which  was  undoubtedly  the  case.  The  rule 
that  a  man  is  necessarily  presumed  to  intend  the  natural  conse- 
quences of  his  acts,  which  was  laid  down  in  Coursey  v.  Morton, 
supra,  warranted  the  court  in  this  case  in  finding  that  these  acts 
of  the  assignors,  which  were  fraudulently  done,  and  operated  to  de- 
fraud, were  done  with  the  intent  to  defraud,  and  to  deduce  that 
intent  as  a  necessary  conclusion  from  the  findings  of  fact. 

There  is  no  error  in  the  judgment,  and  it  must  be  affirmed,  with 
costs.    All  concur. 


PEOPLE  V.  TRIPICERSKY. 

(Supreme  Court,  Appellate  Diyiflion,  First  Department.    April  24.  1806.) 

Bastahdt— Sufficiency  of  Evidence. 

In  bastardy  proceedings,  where  complainaDt  testified  that  her  inter- 
course with  defendant  continued  for  about  four  months,  up  to  within 
seven  months  of  the  birth  of  her  child,  and  that  during  that  time  she  had 
no  intercourse  with  other  men,  and  defendant,  while  admitting  Inter- 
course, claimed  that  it  ceased  over  ten  months  prior  to  the  birth  of  the 
child,  and  that  other  men  liad  Intercourse  with  her,  the  evidence  was 
sufficient  to  warrant  a  judgment  against  defendant. 

Appeal  from  court  of  special  sessions,  New  York  county. 

Bastardy  proceedings  against  Charles  Triplcersky.  Complainant,  Anna 
Simanck,  testified  that  she  had  intercourse  with  defendant  from  September 
up  to  the  end  of  December,  1894.  and  that  from  September,  1894,  untU  the 
birth  of  her  child,  on  July  30.  1895,  she  did  not  have  Intercourse  with  any 
other  man.  Defendant  was  adjudged  to  be  the  father  of  complainant's 
child,  and  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Leonard  J.  Langbein,  for  appellant. 
George  W.  Lyon,  for  respondents. 

BARRETT,  J.  The  defendant  was  adjudged  by  the  court  of  spe- 
cial sessions  to  be  the  father  of  the  complainant's  bastard  child. 
He  appeals  upon  two  grounds:  First,  that  the  judgment  was  not 
supported  by  competent  evidence;  and,  second,  that  it  is  against 
the  weight  of  evidence.  Neither  ground  is  tenable.  The  complain- 
ant testified  that  from  the  time  when  she  had  connection  witu  the 
defendant  until  the  birth  of  her  child  she  had  no  connection  with 
any  other  person.    She  was  somewhat  confused  as  to  th-^  late  of  the 
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intercourse,  but  upon  her  entire  testimony  it  sufficiently  appeared 
that  such  intercourse  was  within  the  usual  period  of  gestation.  No 
doubt  or  suspicion  is  attached  to  the  charge  generally,  as  the  de- 
fendant admits  the  intercourse,  but  seeks  to  escape  by  placing  it 
at  a  period  somewhat  earlier  than  that  of  probable  conception. 
Upon  the  case  made  by  the  prosecution,  the  court  below  was  fully 
justified  in  finding  that  conception  resulted  from  the  intercourse 
with  the  defendant  to  which  the  complainant  testified.  Upon  the 
other  hand,  the  testimony  adduced  by  the  defendant  was  unworthy 
of  credit.  He  and  his  brother-in-law  pretend  to  have  made  entries 
in  a  book  when  they  had  intercourse  with  the  complainant.  This 
was  enough  to  discredit  them.  No  reason  was  given  for  such  pre- 
posterous acts.  In  place  of  thereby  fixing  with  precision  the  dates 
of  intercourse  so  as  to  let  the  defendant  out,  these  entries  simply 
indicate  a  prepared  defense.  The  magistrates  very  sensibly  disbe- 
lieved the  testimony  of  these  people.  The  other  witness — Zneak — 
was  equally  unworthy  of  credit.  His  testimony  is  contradictory, 
confused,  and  improbable.  It  was  as  unreliable  as  that  of  the 
brother-in-law,  who  declared  that  he  kept  the  girl  in  his  employ,  and 
in  association  with  his  wife  and  children,  for  months  after  he  had 
the  duly-recorded  intercourse  with  her.  All  these  stories  were  plain- 
ly made  of  the  whole  cloth.  To  save  the  defendant,  the  witnesses 
were  willing,  not  only  to  disgrace  themselves,  but  to  make  them- 
selves ridiculous.  The  defendant  was  properly  held,  and  the  judg- 
ment and  order  of  the  court  of  special  sessions  should  be  affirmed. 
All  concur. 


GUILFOYLE  v.  PIERCE. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  24,  1S96.) 

J.  Salb— Rescission  for  Fraud. 

A  vendee  was  not  entitled  to  have  a  contract  of  sale  of  a  livery  stable 
canceled  on  the  ground  that  defendant  had  misrepresented  the  profits  of 
the  business  and  condition  of  the  property,  where  the  evidence  showed 
that  he  had  full  opportunities  for  personal  investigation  on  these  points, 
and  that  he  inspected  the  books,  and  received  all  information  asked  for, 
and  that  the  information  given  was  true. 
aft.  Trial—Resume  of  Books  in  Evidence  in  Chief— Exclusion. 

A  written  resume  of  books  already  in  evidence  is  properly  excluded. 

Appeal  from  special  term,  New  York  county. 

Action  by  James  F.  Guilfoyle  against  Catherine  C.  Pierce.  From 
a  judgment  in  favor  of  defendant,  plaintiff  appeals.    Aliirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WIIiUAMS,  and  PATTERSON,  JJ. 

Franklin  Bien,  for  appellant. 

Leopold  Turk  and  W.  L.^nn,  for  respondent. 

RUMSEY,  J.  The  action  was  brought  for  the  cancellation  of  a 
contract,  made  between  the  plaintiff  and  the  defendant,  by  which 
the  plaintiff  bought,  and  the  defendant  sold  to  him,  a  livery  stable, 
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and  for  the  return  by  the  defendant  to  the  plaintifF  of  what  had 
been  paid  on  the  bargain,  and  for  other  relief.  The  ground  of  the 
action  was  that  the  defendant  had  induced  the  plaintiff  to  enter 
into  the  contract  of  the  sale  by  means  of  false  and  fraudulent  repre- 
sentations, made  to  him,  with  regard  to  the  profits  which  the  stable 
had  been  earning  for  her,  and  with  regard  to  the  condition  of  the 
property.  Upon  the  trial,  both  parties  having  told  their  stories, 
and  introduced  such  eyidence  as  they  saw  fit,  the  court  dismissed 
the  complaint,  holding  that  the  defendant  did  not  commit  a  fraud 
upon  the  plaintiff  in  selling  the  property  mentioned  in  the  com- 
plaint. From  the  judgment  entered  upon  this  decision,  the  plain- 
tiff takes  this  appeal. 

We  have  examined  the  case  carefully  and  are  satisfied  that  the 
judgment  was  a  proper  one,  upon  the  evidence  presented  to  the 
court.  It  appeared,  from  the  testimony,  that  the  plaintiff  had  all 
the  opportunity  he  desired  to  investigate  the  extent  of  the  business 
done,  and  the  way  in  which  it  was  done,  and  the  condition  of  the 
property;  that  he  inspected  the  books,  and  received  all  the  infor- 
mation that  he  asked  for;  and  that  the  information  given  to  him 
was  true.  There  was  no  reason  for  3aying  that  he  was  defrauded  in 
any  way. 

Indeed,  the  appellant  does  not  very  strenuously  insist  that  the  de- 
cision upon  the  trial  was  not  justified  by  the  evidence;  but  he  put& 
his  right  to  a  reversal  largely  upon  the  supposed  error  of  the  court 
in  refusing  to  permit  him  to  have  marked  for  identification  a  pap^ 
which  he  had  offered  in  evidence,  and  which  had  been  excluded.  It 
is  hardly  necessary  to  take  much  time  to  examine  this  alleged  "ri-or. 
It  is  perfectly  evident,  from  the  testimony,  that  the  paper  was  simply 
a  resume  made  by  the  plaintiff  of  the  contents  of  certain  books 
which  were  already  in  evidence,  and  it  was  properly  excluded  upon 
that  ground,  and  upon  the  further  ground  that  it  was  an  attempt 
by  the  plaintiff,  upon  a  rebuttal,  to  give  the  substance  of  testimony 
which  had  been  already  given  by  him  when  he  had  the  case  in  chief. 
This  evidence  was  not  admissible,  and  therefore  no  damage  could 
have  resulted  to  the  plaintiff  upon  the  refusal  to  permit  the  paper 
to  be  marked. 

The  judgment  must  be  affirmed,  with  costs.    All  concur. 


(3  App.  Div.  413.) 

MARVEL   V,   STONE   et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.     April  28,  1S9G.) 

Pleading — Motion  to  Make  More  Definite  and  Certain. 

A  complaint  alleged  that  plaintiff  owned  valuable  property,  consisting 
of  a  railway,  iron  mine,  and  corporate  stock;  that  in  order  to  reorganize 
the  business  of  the  company,  In  which  he  had  stock,  and  for  the  consoli- 
dation of  the  railway  with  another  railway  to  be  constructed,  plaintiff 
agreed  to  convey  the  said  property  to  defendant's  testator  In  trust  for 
the  purpose  of  said  reorganization;  that  plaintiff  executed  powers  of  at- 
torney to  testator,  who  afterwards,  with  intent  to  defraud  plaintiff,  vio- 
lated bis  trust,  and  committed  breaches  thereof  by  taking  possession  of 
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the  property  individually,  and  appropriating  the  same  to  his  own  use. 
Held,  that  the  complaint  was  indefinite  and  uncertain  by  reason  of  the 
failure  to  disclose  the  character  of  the  trust  undertaken  by  testator. 

Appeal  from  special  term,  Queens  county. 

Action  by  William  D.  Marvel  against  Qeorgiana  C.  Stone  and 
others,  as  executors.  From  an  order  denying  a  motion  to  make  the 
complaint  more  definite  and  certain,  and  to  strike  out  allegations 
thereof  as  irrelevant  and  redundant,  defendants  appeal.    Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Alfred  Jaretzki,  for  appellants. 

Greorge  C.  Lay,  for  respondent. 

BARTLETT,  J.  The  plaintiff  seeks  in  this  action  to  recover 
damages  to  the  amount  of  f3,500,000  from  the  defendants,  as  the 
executors  of  one  George  F.  Stone,  deceased,  on  account  of  the  al- 
leged misconduct  of  their  testator.  The  complaint  attempts  to  set 
out  two  causes  of  action.  It  alleges,  in  substance,  that  the  plain- 
tiff was  possessed  of  valuable  interests  in  a  firm  known  as  William 
D.  Marvel  &  CJo.;  in  a  corporation  called  the  Marvel  Iron  Company; 
as  the  owner  of  a  railway  in  Spain,  constructed  by  him  under  a 
concession  from  Alfonso  XIL;  and  also  as  the  owner  of  certain 
valuable  iron  mines  in  the  same  country.  It  further  alleges  that  in 
May,  1888,  for  the  purpose  of  reorganizing  the  business  of  the  Marvel 
Iron  Cwnpany,  and  for  the  formation  of  a  New  York  railway  cor- 
poration which  should  take  in  the  said  Spanish  railroad,  and  for 
the  consolidation  of  the  Marvel  Iron  Company  with  said  railway 
corporation,  the  plaintiff  entered  into  an  agreement  with  Oeorge  F. 
Stone  and  others,  which  provided,  among  other  things,  that  the 
plaintiff  should  convey  the  said  Spanish  railway  to  the  said  George 
F.  Stone  in  trust,  to  be  by  the  said  George  F.  Stone  conveyed  to  a 
railway  corporation  to  be  organized  by  him,  the  whole  of  whose 
capital  stock  was  to  be  delivered  to  him,  and  held  by  him  in  trust 
as  trustee  for  the  purposes  of  said  reorganization,  and  for  no  other 
purpose;  and  which  agreement  also  provided  that  6,000  shares  of 
the  stock  of  the  Marvel  Iron  Company  should  be  delivered  to  the 
said  George  F.  Stone,  to  be  held  by  him  in  trust  as  such  trustee  for 
the  same  purposes.  The  complaint  further  alleged  that  the  plaintiff 
executed  powers  of  attorney  authorizing  the  transfer  of  the  Spanish 
railway  property,  and  delivered  the  6,000  shares  of  stock,  and  that 
subsequently  the  said  George  F.  Stone,  with  intent  to  defraud  the 
plaintiff,  violated  his  trust,  and  committed  breaches  of  trust,  by 
taking  possession  of  the  stock  and  th^  railway  property  individu- 
ally, and  not  as  trustee,  and  appropriating  the  same  to  his  own  use. 
The  details  of  the  manner  in  which  this  is  alleged  to  have  been 
done  are  then  set  out,  and  the  statement  of  the  first  cause  of  ac- 
tion concludes  with  various  specifications  of  the  damages  which  the 
plaintiff 'claims  to  have  suffered.  We  think  it  is  plain  that  this 
portion  of  the  complaint  is  indefinite  and  uncertain,  by  reason  of 
the  failure  of  the  pleader  to  disclose  the  character  of  the  trust  un- 
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dertaken  by  Stone,  or  what  were  the  duties  and  obligations  which 
he  assumed  towards  the  plaintiff  under  such  alleged  trust.  The 
phrases,  **for  the  purpose  of  reorganizing  the  business  of  the  Marvel 
Iron  Company,"  and  "for  the  purposes  of  said  reorganization,"  con- 
vey no  idea  whatever  as  to  what  Stone  really  undertook  to  do  with 
reference. to  the  rarious  properties  mentioned;  nor  is  there  any- 
where in  the  complaint  anything  to  indicate  how,  if  at  all,  the  plain- 
tiff was  to  profit  by  any  reorganization  which  might  be  effected 
The  defendants'  motion  should  have  been  granted,  therefore,  so  far 
as  these  matters  are  concerned. 

The  second  cause  of  action  alleges  that  in  January,  1891,  the 
plaintiff  was  the  owner  of  a  certain  chronometer  and  other  per- 
sonal property  of  the  value  of  |1,100,  of  which  the  said  George  F. 
Stone  wrongfully  took  possession,  and  which  he  unjustly  detained, 
to  the  plaintiff's  damage  in  that  amount.  This  seems  to  us  to  be 
stated  with  sufficient  certainty  and  definiteness. 

So  far  as  the  application  was  directed  against  matter  in  the  com- 
plaint as  irrelevant  or  redundant,  we  see  no  occasion  to  interfere 
with  the  order  below,  especially  as  any  substantial  objections  to  the 
complaint  on  this  ground  may  be  obviated  by  the  amendments  neces- 
sary to  make  the  first  cause  of  action  more  definite  and  certain,  as 
required  by  the  views  we  have  expressed. 

The  order  appealed  from  should  be  reversed  to  the  extent  indi- 
cated in  this  opinion,  and  the  motion  granted  so  far  as  it  seeks  to 
have  the  complaint  made  more  definite  and  certain  by  setting  out 
in  full  the  purposes  of  the  reorganization  therein  referred  to,  the 
terms  of  the  trust  assumed  by  the  defendants'  testator,  Gfeorge  F. 
Stone,  and  the  duties  and  obligations  undertaken  by  him  there- 
under.   All  Concur. 


HULLAR  V.  WYNNE. 
(Supreme  Court.  Appellate  Term,  First  Department    April  29,  1S86.) 

1.  APPK.VL— Ari'ELLATE   TeRM— CONFLICTING   EVIDENCE. 

The  rule  that  the  appellate  term  will  not,  ordinarily,  disturb  the  decision 
of  a  justice  of  a  district  court  upon  conflicting  evidence,  applied. 

2.  Same— Ruling  on  Objectjons. 

An  objection,  not  followed  by  a  ruling  or  exception,  does  not  show  error. 
(Syllabus  by  the  Court.) 

Appeal  from  Eighth  district  court. 

Action  by  Ambrose  P.  Hullar,  as  assignee,  etc.,  against  Mary  T. 
Wynne,  for  work,  labor,  and  services  rendered  by  plaintiJQf's  assignor, 
Dora  Schwartz,  at  the  request  of  defendant.  From  a  judgment  in 
favor  of  plaintiff  for  |82.50  and  costs,  defendant  appeals.    Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  J  J. 

Joseph  L.  Keane,  for  appellant 
Mitchell  Herschfleld,  for  respondent. 

DALY,  J.  In  the  fall  of  1892  the  defendant  gave  to  Morris 
Schwartz,  who  was  carrying  on  business  for  his  wife,  the  plaintiff's 
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assignor,  as  a  furrier,  two  sealskin  garments,  one  of  which  had  been 
previously  purchased  from  him  for  f225,  and  a  mink  garment,  all 
to  be  repaired  or  altered.  The  garments  were  returned  as  finished, 
but  were  sent  back  to  Schwartz  for  further  alterations.  When  they 
were  subsequently  delivered,  the  defendant  was  compelled,  as  was 
claimed,  to  take  them  to  another  furrier,  to  have  them  put  in  order, 
at  an  expense  of  |75;  and  the  sum  of  f30  was  counterclaimed 
against  the  demand  of  the  plaintiff. 

The  case  presented  a  question  of  fact  (1)  as  to  whether  there  was, 
originally,  a  contract  for  a  specified  sum  for  the  alterations  and  re- 
pairs; or,  (2)  in  the  absence  of  a  special  agreement,  whether  the  labor 
and  material  in  the  work  were  worth  the  sum  charged;  and  (3) 
whether  the  work  was  properly  performed  by  the  plaintiff's  assign- 
or, and  whether  she  was  chargeable  with  the  expense  subsequently 
incurred  by  the  defendant.  Upon  these  points  the  testimony  v/as 
extremely  conflicting,  and  presented  a  question  which  the  justice 
determined  in  favor  of  the  plaintiff,  holding,  in  effect,  that  the  work 
w^as  properly  performed,  and  was  worth  the  sum  sued  for.  Upon 
such  a  conflict  of  testimony,  we  are  not  warranted  in  disturbing  the 
judgment.  Upon  the  return  as  presented  to  us,  it  was  a  fair  case 
for  the  exercise  of  judgment  by  the  justice. 

The  exceptions  to  the  admission  and  exclusion  of  testimony  do 
not  show  error.  The  objection  to  the  allow  tince  of  the  question  to 
plaintiff,  **What  is  the  amount  due?"  was  not  followed  by  a  ruling 
or  exception.  The  objection  was,  "Objected  to,  unless  he  knows.-' 
And  the  witness  was  not  permitted  to  answer  until  he  had  testi- 
fied that  he  did  know.  The  objection  to  the  question,  ^*Who  is  Am- 
brose P.  Hullar?"  was  not  followed  by  a  ruling  or  exception,  and 
the  return  shows  no  error.  Inquiry  as  to  the  amount  paid  for  the 
assignment  was  properly  excluded. 

The  judgment  must  be  affirmed,  with  costs.    All  concur. 


CHURCH    V.    WRIGHT. 
(Supreme  Court,  Appellate  Division,  Third  Department.    April  14,  1896.) 

1.  Adverse  Possession  of  Tenant. 

A  landlord  recovered  and  entered  Judgment  in  ejectment  against  bis 
tenant  for  possession  of  land  for  nonpayment  of  rent.  At  the  time  of  the 
entry  of  judgment  the  tenant  was  entitled  to  be  put  back  under  his  lease 
on  payment  of  the  rent  in  arrears  and  costs  within  six  months  after  exe> 
cution  on  the  judgment.  No  execution  was  issued  on  the  judgment,  and 
the  tenant,  18  years  after  the  entry  thereof,  resisted  a  motion  for  execu- 
tion thereon  on  the  ground  that  the  judgment  had  been  paid.  Held,  that 
under  Code  Civ.  Proc.  §  373,  providing  that  when  the  relation  of  land- 
lord and  tenant  has  existed  the  possession  of  the  tenant  is  deemed  the 
possession  of  the  landlord  until  20  years  after  the  expiration  of  the  ten* 
ancy,  the  tenant's  possession,  as  a  matter  of  law,  did  not,  immediately 
on  entry  of  the  judgment,  become  adverse. 

2.  Same— Evidence. 

In  such  a  case,  an  order  denying  the  motion  for  execution  on  the  judg- 
ment on  the  ground  that  the  rent  and  costs  had  been  paid  is  not  material 
to  show  adverse  possession. 
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8.  Same— Denial  op  Discretionary  Order. 

If  tbe  denial  ot  the  motion  for  execution  on  the  Judgment  was  discre- 
tionary, it  does  not  affect  the  rights  of  the  parties  to  the  possession  of 
the  land  in  a  subsequent  action. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Henrietta  Church  against  Egbert  S.  Wright  From  a 
judgment  for  plaintiff,  awarding  to  plaintiff  certain  land,  defend- 
ant appeala     Affirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

W.  &  G.  W.  Youmans,  for  appellant. 
Hun  &  Johnston,  for  respondent 

MERWIN,  J.  This  is  an  action  of  ejectment,  and  by  the  judg- 
ment the  plaintiff  recovers  the  possession  of  about  31  acres,  of 
which  the  defendant  has  been  in  possession  since  1858.  The  main 
question  here  is  whether  the  referee  erred  in  holding  that  the  de- 
fendant had  not  made  out  the  defense  of  adverse  possession.  The 
action  was  commenced  April  3,  181)4.  On  the  13th  January,  1796, 
Stephen  Van  Rensselaer  was  the  owner  and  in  possession  of  a  farm 
in  the  town  of  Berne,  of  which  the  premises  in  question  are  a  part 
At  that  date  Van  Rensselaer  and  one  Thomas  Hayes  mutually  exe- 
cuted, sealed,  and  delivered  an  indenture  called  a  "manorial  lease 
in  perpetuity,'*  which  provided  for  the  payment  of  certain  yearly 
rent  by  Hayes,  his  heirs  and  assigns,  and  gave  to  Van  Rensselaer, 
his  heirs  and  assigns,  in  the  usual  form,  the  right  to  re-enter  for  non- 
payment of  rent.  Hayes  entered  into  possession  under  the  lease. 
On  the  29th  Mai^ch,  1858,  John  Youngs,  by  warranty  deed,  conveyed 
to  the  defendant  in  this  action  47  acres,  paii:  of  the  original  farm, 
which  included  the  premises  here  recovered.  In  this  deed,  after  the 
description,  there  was  the  following  clause:  "Subject  only  to  all 
demands  that  may  be  made  a  lien  hereafter  by  Stephen  Van  Rens- 
selaer or  his  heirs  from  this  date."  On  the  18th  day  of  April,  1864, 
Stephen  Van  Rensselaer,  son  of  the  original  grantor,  and  who  had 
become  the  owner  of  all  his  rights  in  the  property  and  in  the  cove- 
nants and  conditions  in  the  deed,  commenced  in  the  supreme  court 
an  action  of  ejectment  against  the  defendant,  Wright,  to  recover 
the  possession  of  the  farm,  for  and  by  reason  of  a  breach  of  the 
covenant  for  the  payment  of  rent,  and  on  the  24th  November,  18GG, 
a  judgment  was  duly  entered  awarding  to  the  plaintiff  therein  the 
possession  of  that  part  of  the  farm  of  which  Wright  was  in  posses- 
sion under  said  U  a^e,  and  which  was  the  same  covered  by  the  deed 
from  Youngs.  On  the  2d  May,  1864,  Stephen  Van  Rensselaer 
transferred  all  his  interest  in  the  property  and  covenants  to  James 
Kidd  and  Peter  Cagger,  and  on  the  8th  July,  1878,  Walter  S.  Church 
became  the  owner  of  the  same,  and  thereafter,  and  before  the  com- 
mencement of  this  action,  the  plaintiff  became  the  owner  of  the 
same.  It  is  found  by  the  referee  that  no  rent  has  been  paid  f«r 
or  on  account  of  the  premises  here  recovered  since  1858;  that  at 
the  time  of  the  commencement  of  the  action  the  defendant  was  in 
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the  actual  occupation  of  the  same  under  said  lease;  that  the  defend- 
ant entered  into  possession  thereof  under  a  claim  of  title,  exclusive 
of  any  other  right,  founding  said  claim  upon  the  deed  from  Youngs 
as  being  a  conveyance  thereof,  and  had  been  in  the  continual  pos- 
session thereof  under  the  same  claim  ever  since  the  year  1858.  As 
matter  of  law  the  referee  found  that  the  judgment  of  1866  terminat- 
ed the  lease,  and  that  after  the  entry  thereof  no  rent  accrued  upon 
or  under  the  lease,  and  that  the  evidence  failed  to  establish  an 
adverse  possession  for  20  years  by  the  defendant  as  against  the 
plaintiff. 

It  is  very  clear  that  the  possession  of  the  defendant  was  sub- 
servient to  the  lease,  at  least  down  to  the  time  of  the  entry  of  the 
judgment  in  1866.  It  had  been  recognized  by  him  in  a  deed  of  a 
portion  of  the  premises  in  1858.  The  presumption  was  that  he  was 
in  under  the  lease.  Bradt  v.  Church,  110  N.  Y.  537,  18  N.  E.  357. 
That  such  was  the  fact  is  in  substance  conceded.  It  is,  however, 
claimed  by  the  defendant  that  by  the  judgment  the  lease  was  termi- 
nated, and  that  at  the  date  of  its  entry  an  adverse  possession  by  the 
defendant  commenced  to  run,  which,  after  the  lapse  of  20  years, 
formed  for  him  a  perfect  defense.  The  claim  of  the  piaintiflE  is  that, 
if  the  lease  was  terminated  by  the  judgment,  the  plaintiff  is  entitled 
to  the  benefit  of  the  provision  of  section  373  of  the  Code  of  Civil 
Procedure,  and  that  adverse  possession  would  not  commence  to  run 
as  against  the  plaintiff  until  the  expiration  of  20  years  thereafter, 
and  so  had  not  continued  for  20  years  before  the  commencement  of 
this  action.    Section  373  is  as  follows: 

''Where  the  relation  of  landlord  and  tenant  has  existed  between  any  persons, 
the  possession  of  the  tenant  is  deemed  the  possession  of  the  landlord,  until 
the  expiration  of  twenty  years  after  the  termination  of  the  tenancy;  or, 
where  there  has  been  no  written  lease,  until  the  expiration  of  twenty  years 
after  the  last  payment  of  rent;  notwithstanding  that  the  tenant  has  acquired 
another  title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this 
presumption  shall  not  be  made,  after  the  periods  prescribed  in  this  section." 

This  section  has  received  judicial  consideration  in  several  cases. 
Whiting  V.  Edmunds,  94  N.  Y.  309;  Bedlow  v.  Dock  Co.,  112  N.  Y. 
265,  19  N.  E.  800;  Church. v.  Schoonmaker,  115  N.  Y.  570,  22  N.  E. 
575;  Hasbrouck  v.  Burhans,  42  Hun,  376.  These  cases  support  the 
proposition  that  under  the  section  referred  to  presumptively  ad- 
verse possession  does  not  commence  to  run  until  20  years  after  the 
expiration  of  the  tenancy.  The  defendant,  therefore,  to  sustain  his 
view,  must  show  something  more  than  a  simple  termination  of 
the  tenancy.     In  the  Whiting  Case,  94  N.  Y.  314,  it  is  said: 

"The  possession  of  the  tenant  in  subordination  to  the  title  of  the  landlord 
continues  not  only  during  the  running  of  the  term,  but  is  presumed  to  be  such, 
and  to  remain  unchanged,  until  twenty  years  after  the  end  of  the  term,  and 
notwithstanding  any  claim  by  the  tenant  or  his  successors  of  a  hostile  title. 
Code.  §  86;  Code  Civ.  Proc.  §  373.  This  presumption  may  be  rebutted,  but 
to  do  so  effectively,  and  initiate  an  adverse  holding,  the  tenant  must  surren- 
der the  possession  to  the  landlord,  or  do  something  equivalent  to  that,  and 
bring  home  to  him  knowledge  of  the  adverse  claim.  1  Washb.  Real  Prop. 
(3d  Ed.)  492;  Jackson  v.  Stiles,  1  Cow.  57.5;  Thayer  v.  Society  of  United 
Brethren,  20  Pa.  St.  62;   Towne  v.  Butterfleld,  97  Mass.  105." 
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Has  the  defendant  met  the  requirements  of  this  rule?  The  ref- 
eree, in  eflfect,  finds  that  he  has  not.  The  defendant  argues  that 
the  act  of  the  plaintiff  or  her  pi-edecessor  in  entering  the  judgment 
was  of  such  a  character  that  necessarily  thereafter  the  possession 
of  the  defendant  was  adverse.  It  is  to  be  observed  that  the  action 
was  ejectment  for  the  nonpayment  of  rent.  In  such  an  action,  un- 
der the  law  as  it  then  stood  (1  Rev.  St  pt.  3,  c.  8,  tit.  9,  §§  32-^U),  the 
tenant,  at  any  time  before  judgment,  could,  by  the  payment  of  the 
rent  in  arrear  and  the  costs,  stop  all  further  proceedings  in  the 
cause.  If  at  any  time  after  the  judgment,  within  six  months  after 
possession  of  the  premises  had  been  taken  by  the  landlord  under 
any  execution  issued  upon  the  judgment,  the  tenant  paid  or  tender- 
ed the  rent  in  arrear  at  the  time  of  such  payment  and  the  costs,  all 
further  proceedings  in  the  cause  ceased,  and  ^'such  premises  shall  be 
restored  to  the  lessee,  who  shall  hold  and  enjoy  the  demised  premises 
without  any  new  lease  thei'eof,  according  to  the  terms  of  the  orig- 
inal demise."  In  case  the  rent  in  arrear  and  costs  remained  unpaid 
for  six  months  after  execution,  then  the  lessee  and  his  assigns,  and 
all  other  persons  deriving  title  under  him,  were  barred  of  all  relief 
in  law  or  equity,  and  the  landlord  thenceforth  held  the  premises  free 
and  discharged  from  the  lease.  Such  being  the  character  and  effect 
of  the  judgment  and  the  rights  of  defendant  thereunder,  it  is  ap- 
parent that  the  continuance  by  defendant  in  possession  was  not 
necessarily  hostile  to  the  rights  of  plaintiff  or  her  predecessor,  and 
would  not  of  itself  initiate  adverse  possession.  It  would  not  in- 
dicate that  the  defendant  repudiated  all  right  or  claim  of  the  plain- 
tiff. The  entry  of  the  judgment  did  not  bar  the  defendant,  and  the 
plaintiff  therein  never  obtained  execution  on  his  judgment,  and 
never  obtained  possession  under  it.  The  defendant,  for  aught  that 
appears,  never  relinquished  his  right  to  redeem,  and  as  late  as  1888 
it  appears  that  on  a  motion  for  leave  to  issue  execution  the  defend- 
ant claimed  that  the  judgment,  rent,  and  costs  had  been  fully  paid 
and  satisfied.  As  the  judgment  was  never  executed,  and  the  de- 
fendant never  relinquished  his  right  to  redeem,  I  see  no  basis  for 
the  argument  that  as  matter  of  law  defendant's  adverse  possession 
should  be  deemed  to  commence  at  the  date  of  the  entry  of  the  judg- 
ment It  is  not,  I  think,  clear  that  the  lease  was  terminated  by 
the  unexecuted  judgment  of  1866.  If  it  was  not,  the  defendant  here 
has  no  defense  to  the  present  action.  His  adverse  claim,  such  as  it 
w^as,  was  founded  on  a  conveyance  that  recognized  the  lease.  Be- 
sides, his  status  was  fixed  by  the  judgment.  If  that  operated  to 
terminate  the  lease,  no  good  reason  is  api>arent  for  relieving  the 
defendant  from  the  effect  of  section  373,  Code  Civ.  Proc.  He  never 
surrendered  the  possession  to  the  landlord,  nor  did  anything  equiva- 
lent to  it 

The  defendant  offered  to  show  that  in  November,  1888,  a  motion 
was  made  by  the  owner  of  the  judgment  of  1866  for  leave  to  issue 
execution,  and  that  this  motion  was,  on  appeal  to  the  general  term, 
denied.  It  was  not  suggested  that  the  title  of  the  plaintiff,  or  the 
Existence  of  the  lease,  or  the  right  of  possession  of  plaintiff  or  her 
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predecessor  was  adjudicated  upon  or  involved.  If  the  question 
was  whether  the  defendant  had  actually  or  presumptively  paid  the 
rent  (Van  Rensselaer  v.  Wright,  56  Hun,  39,  8  N.  Y.  Supp.  885),  and 
so  relieved  himself  from  the  judgment,  that  would  not  be  important 
for  defendant  on  the  issues  here.  If  the  granting  of  the  order  was 
disa-etionary  (Id.,  121  N.  Y.  626,  25  N.  E.  3)  its  denial  would  not 
affect  the  rights  here.  It  is  not  apparent  that  any  error  was  com- 
mitted in  excluding  the  offered  evidence.  No  other  question  needs 
to  be  specially  considered.    The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur,  except  LANDON,  J., 
dissenting. 


(4  App.  Div.  27.) 

MILLS  V.  Mcmullen  et  ai. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  17,  1896.) 

1.  Assumpsit— Money  Loaked — Eyideno'E. 

In  an  action  to  recover  money  loaned,  alleged  to  have  been  given  to 
defendant  in  the  form  of  checks,  evidence  as  to  defendant's  transactions 
with  a  third  person,  in  which  defendant  had  made  payments  with  plain- 
tiff's checks,  was  properly  stricken  out;  it  appearing  that  witness  had  no 
i-ecoUection  of  the  transaction,  outside  of  entries  in  his  books,  which  had 
not  been  made  by  him. 

2.  Same— Payment  by  Check— Entries  on  Stubs. 

Entries  on  the  stubs  in  plalntifTs  account  books  were  not  admissible 
in  evidence  to  show  that  the  corresponding  checks  were  given  as  loans, 
and  to  rebut  the  presumption  that  they  were  given  in  payment  of  a  debt. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Robert  J.  Mills  against  John  Curran  to  recover  money 
loaned.  Before  trial,  defendant  died,  and  Elizabeth  McMullen  and 
others,  as  administrators  of  his  estate,  were  substituted  as  defend- 
ants. From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
pealed.   Affirmed. 

Argued  before  VAN  BRUNT,  P.  J,,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

George  H.  Starr,  for  appellant. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  the 
sum  of  |1,500  alleged  to  have  been  loaned  by  the  plaintiff  to  the 
defendant  John  Curran.  The  defendant  answered  denying  each 
and  every  allegation  of  the  complaint.  Before  the  trial,  the  de- 
fendant Curran  having  died,  his  administrators  were  substituted 
as  defendants. 

Upon  the  trial  it  was  endeavored  to  prove  the  loan  of  the  moneys 
by  the  plaintiff  to  the  defendant  Curran,  by  establishing  the  fact 
that  the  plaintiff  had  given  to  the  defendant  Curran  checks  for  a 
certain  amount;  and  a  witness  by  the  name  of  Dahlman  was  called, 
who  testified  that  he  had  had  transactions  with  Curran  by  selling 
horses  to  him,  for  which  Curran  made  payments  during  the  year 
1888;  and  a  check  for  |400  was  presented  to  the  witness,  and  he 
stated  that  the  indorsement  thereon  was  made  by  Curran,  and  that 
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the  check  was  received  by  his  Arm  in  payment  for  horses,  and  was 
placed  to  the  credit  of  Curran  upon  the  firm  books,  which  the  wit- 
ness produced.  It  appeared,  from  the  evidence,  that  the  witness 
had  no  recollection  whatever  of  the  transactions  with  Curran,  out- 
side of  the  entries  in  his  books,  and  that  these  entries  were  not 
made  by  him.  A  motion  was  thereupon  made  to  strike  out  all  the 
testimony  of  the  witness,  except  as  to  the  fact  that  he  had  the 
check  in  his  possession,  and  that  it  was  indorsed  by  the  defendant 
Curran.  This  motion  was  granted,  and  it  is  claimed  to  be  error; 
it  being  now  urged  that  the  objection  to  the  receipt  of  the  entries 
in  the  book  as  evidence  did  not  go  to  the  point  that  their  accuracy 
was  not  sufficiently  shown,  or  that  sufficient  foundation  had  not 
been  laid  for  their  introduction,  and  that,  if  that  had  been  the  ob- 
jection, it  might  have  been  cured  by  the  introduction  of  further 
preliminary  proof. 

It  is  difficult  to  see  how,  in  connection  with  the  testimony  of  the 
witness,  any  of  the  entries  in  these  books  could  possibly  be  evidence. 
No  witness  had  been  s\Vorn  or  examined  who  had  any  personal 
knowledge  of  these  transactions,  or  who  made  the  entries  in  the 
books  and  could  testify  as  to  their  accuracy.  The  motion  was  di- 
rected entirely  to  the  testimony  of  Dahlman,  and  as  to  what  he 
learned  from  the  books  in  respect  to  transactions  about  which  he 
had  no  recollection;  his  testimony  being  based  upon  entries  in  the 
books,  as  to  the  correctness  of  which  he  had  no  knowledge.  The 
books  were  not  offered  in  evidence,  but  the  testimony  of  Dahlman 
was  given,  and  that  was  stricken  out.  There  seems  to  have  been 
no  error  whatever  in  striking  out  all  of  Dahlman's  testimony,  ex- 
cept that  which  related  to  the  possession  of  the  check  and  its  in- 
dorsement by  Curran.  And  it  is  to  be  observed  that,  even  if  the 
testimony  of  Dahlman  were  allowed  to  remain,  it  could  not  have 
affected  the  case  at  bar.  The  fact  that  the  plaintiff  gave  Curran  the 
check,  and  that  Curran  gave  the  check  to  Dahlman,  proved  nothing. 
The  case  of  Nay  v.  Curley,  113  N.  Y.  575,  21  N.  E.  698,  expressly 
holds  that  the  giving  of  a  check  is  presumptively  the  payment  of  a 
debt,  and,  to  raise  the  presumption  that  it  was  a  loan,  additional 
proof  is  required  to  be  given.  This  rule  was  recognized  by  the 
counsel  for  the  plaintiff  when  he  attempted  to  introduce  in  evidence 
the  stub  in  the  plaintiff's  check  book  upon  which  stub  was  the  fol- 
lowing memorandum:  "Dated  May  22,  1888,  order  of  John  Curran, 
for  loan.''  This  was  sought  to  be  introduced  as  part  of  the  res 
gestae,  as  is  claimed.  But  it  is  difficult  to  see  upon  what  theory  the 
entries  in  the  plaintiff's  own  book,  in  his  own  interest,  could  possi- 
bly be  evidence  against  John  Curran.  It  might  just  as  well  be 
claimed  that,  if  somebody  had  been  standing  by  at  the  time  the 
plaintiff  drew  his  check,  Curran  being  absent,  and  the  plaintiff  had 
told  the  bystander  that  he  drew  the  check  for  a  loan  to  Curran, 
such  declaration  could  be  used  as  evidence  against  the  latter.  It 
is  clear  that  no  such  declaration  of  the  plaintiff  could  be  offered  in 
evidence  under  such  circumstances,  and  the  entry  in  his  check  book 
is  of  precisely  similar  character.     In  considering  this  question,  we 


Digitized  by  VjOOQIC 


Sup.  Ct.)  KOEPEE   V»  BRADLEY.  707 

have  not  overlooked  the  case  of  Bank  v.  Madden,  41  Hun,  116. 
But  no  such  question  was  decided  in  that  case,  and  it  is  not  an  au- 
thority for  any  such  proposition. 

The  above  views  dispose  of  the  objection  to  the  ruling  in  regard 
to  the  stubs  relating  to  the  other  checks.  It  is  conceded  by  the  coun- 
sel that,  in  respect  to  the  admissibility  of  these  stubs,  they  stand  up- 
on the  same  footing  as  that  of  the  check  first  above  mentioned.  None 
of  the  authorities  cited  by  the  appellant  seem  to  sustain  any  such 
proposition  as  is  contended  for  here. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


(3  App.  Div.  391.) 

KOEPKB  V.  BRADLEY  et  aL 

(Supieme  Court,  Appellate  Division,  Second  Department.    April  28,   1806.) 

1.  Judicial  Sale— Easement. 

Where  property  sold  at  Judicial  sale  is  subject  to  an  open  and  visible- 
easement,  such  as  a  street  railroad  passing  in  front  of  the  premises, 
the  sale  will  be  presumed  to  have  been  made  subject  to  such  easement, 
which  affords  no  ground  for  a  refusal  by  the  purchaser  to  refuse  to 
complete  the  purchase. 

2.  Ck)MMiTTEE  OP  Incompetent— Right  to  Maintain  Action— Partition. 

Code  Civ.  Proc.  §  2340,  authorizing  the  committee  of  an  incompetent 
pei*son  to  "maintain,  in  his  own  name,  adding  his  official  title,  any  ac- 
tion or  special  proceeding  which  the  person  with  respect  to  whom  he 
was  appointed  might  have  maintained,"  applies  to  actions  relating  to 
land,  as  well  as  those  involving  only  personalty;  and  under  it  the  com- 
mittee of  a  lunatic  may  maintain  an  action  for  partition  of  realty  in 
which  the  lunatic  has  an  interest,  without  Joining  the  lunatic  as  a  party. 

Appeal  from  city  court  of  Brooklyn,  special  term. 

Action  for  partition  by  Herman  F.  Koepke,  as  committee  of  the 
person  and  estate  of  Claudius  P.  Bradley,  an  incompetent  person, 
against  Lucy  A.  Bradley  and  others.  Louis  Dreyer  purchased  prop- 
erty sold  by  order  of  the  court  in  the  action,  and  afterwards  moved 
to  be  discharged  from  the  purchase.  This  motion  was  denied,  and 
he  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Max  Klein,  for  appellant. 

William  P.  Pickett,  for  respondents. 

BR0W:N,  p.  J.  The  objection  made  by  the  appellant,  that  the 
title  to  the  property  was  incumbered  with  a  consent  or  release  given 
to  the  Brooklyn  Elevated  Railroad  Company,  is  answered  by  the  de- 
cision of  the  general  term  of  this  department  in  Webster  v.  Trust 
Co.,  80  Hun,  420,  30  N.  Y.  Supp.  357.  It  must  be  assumed  that  the 
sale  was  made  subject  to  the  open  and  visible  easement  of  the  rail- 
road. The  other  objections  made  by  the  appellant  to  the  title  will 
be  disposed  of  in  considering  the  question  whether  a  committee  of 
a  lunatic  may  maintain  an  action  for  the  partition  of  real  estate  in 
his  own  name,  adding  his  oflBcial  title,  without  making  the  lunatic 
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a  party  to  the  action.  It  may  be  assumed  that,  prior  to  the  enact- 
ment of  the  Code  of  Civil  Procedure,  such  an  action  could  not  be 
maintained;  that  the  only  way  in  w^hich  legal  partition  could  be 
made  of  property  in  which  a  lunatic  was  seised  of  an  undivided 
share,  except  by  an  agreement  between  the  committee  and  the  other 
tenants  in  common,  was  to  make  the  lunatic  an  actual  party  to  the 
action.  It  wa.s  so  decided  in  Petrie  v.  Shoemaker,  24  Wend.  85; 
Burnet  v.  Bookstaver,  10  Hun,  481;  and  in  Gorham  v.  Gorham,  3 
Bar.  Ch.  25-40, — and  we  have  no  reason  to  disagree  with  those  de- 
cisions. The  last  case  cited  was  an  action  for  the  partition  of  land, 
and  was  brought  by  the  committee  of  an  habitual  drunkard,  in  his 
own  name,  without  joining  the  drunkard  as  plaintiff,  or  making  him 
a  defendant  to  the  action.  While  that  case  was  pending  the  leg- 
islature enacted  chapter  112,  Laws  1845,  and  empowered  commit- 
tees of  lunatics  or  habitual  drunkards  to  sue  in  their  own  names 
for  any  debt,  claim,  or  demand  transferred  to  them,  or  to  the  pos- 
session or  control  of  which,  as  such  committees,  they  were  entitled. 
This  provision  was  re-enacted  in  1874  (chapter  446,  tit.  2,  §  5),  and 
was  the  sole  statutory  authority  for  committees  to  sue  in  their  own 
name,  until  the  enactment  of  the  Code  of  Civil  Procedure.  It  was 
there  provided  (section  2340)  that  a  committee  might  maintain  in 
his  own  name,  adding  his  official  title,  "any  action  or  especial  pro- 
ceeding which  the  person  with  respect  to  whom  he  is  appointed 
might  have  maintained  if  the  appointment  had  not  been  made.'' 
In  his  note  to  this  section,  Mr.  Throop  says  that  it  is  the  provision 
of  the  act  of  1874  "amended  so  as  to  embrace  cases  where  a  remedy 
is  pursued."  The  law  existing  when  the  Code  was  passed  author- 
ized committees  to  sue  only  in  cases  relating  to  personal  estate. 
The  language  of  the  Code  is  broad  enough  to  embrace  an  action 
relating  to  real  estate,  and  must,  I  think,  be  given  that  effect,  un- 
less some  substantial  reason  exists  why  its  application  should  be 
limited  to  cases  relating  to  personal  property. 

The  appellant  has  cited  but  one  case  to  sustain  his  cont(*ntion, — 
Skinner  v.  Tibbitts,  13  Civ.  Proc.  R.  370.  That  was  a  decision  by  a 
single  judge,  made  in  an  action  of  ejectment  brought  in  the  name 
of  the  incompetent  person.  The  defendant  contended  that  it  should 
have  been  brought  in  the  name  of  the  committee,  and  argued  that 
section  2340  was  mandatory.  The  court  held  that  it  was  per- 
missive only,  and,  in  the  course  of  the  opinion,  stated  that  It  was 
not  applicable  to  actions  in  relation  to  real  estate.  No  reasons  are 
given  for  that  opinion,  and  the  question  now  raised  was  not  pre- 
sented for  decision  on  the  facts  of  the  case.  I  can  see  no  reason 
why  section  2340  of  the  Code  should  not  be  held  to  apply  to  actions 
in  relation  to  land.  It  is  true  that  a  committee  of  an  incompetent 
person  has  no  title  to  the  latter's  real  estate,  and  that  he  is  its  cus- 
todian merely,  and  is  the  representative  of  the  court,  and  has  no  in- 
dependent power  to  dispose  of  it.  But  it  is  equally  true  that  the 
incompetent  person  is  the  ward  of  the  court,  that  his  person  and 
estate  are  under  its  control,  and  that  the  sale  of  the  lands  of  the 
incompetent  person,  and  the  time  and  manner  of  such  sales,  are 
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subjects  within  the  dkection  of  the  legislature.  Provision  has  been 
made  by  statute  for  the  sale  of  real  estate  of  incompetent  persons 
upon  the  petition  of  the  committee,  and  the  committee  may,  with 
the  approval  of  the  court,  agree  to  an  actual  partition  or  a  sale  of 
real  estate  in  which  the  incompetent  person  has  an  undivided  share. 
Such  undivided  interest  may  also  be  sold  in  partition  actions 
brought  against  the  incompetent  person,  and  I  know  of  no  reason 
why  an  action  may  not  be  maintained  for  partition  of  land,  in  the 
name  of  an  incompetent  person,  by  his  committee,  against  other 
tenants  in  common.  Such  is  the  import  of  the  chancellor's  opinion 
in  Gorham  v.  Gorham,  supra.  His  conclusion  that  a  decree  in  par- 
tition would  not  transfer  the  legal  title  of  the  incompetent  person 
was  based  upon  the  fact  that  a  committee  was  not  authorized  to 
maintain  such  an  action,  either  by  statute,  or  by  the  practice  of  the 
court  of  chancery  The  statutory  authority  is  now  supplied  in  the 
section  of  the  Code  referred  to.  In  the  proceedings  instituted  by 
the  petition  of  the  committee,  and  in  cases  of  actual  partition  by 
agreement,  the  incompetent  person  does  not  appear  on  the  record j 
but  is  represented  before  the  court  by  his  committee.  In  other  cases 
he  appears,  and  acts  through  his  committee.  Actually  naming  the 
incompetent  person  as  a  party  on  the  record  is  a  matter  of  form  only. 
In  such  a  case  as  the  present  one,  nothing  is  gained  by  making  the 
lunatic  the  plaintiff.  His  rights  are  fully  protected  by  his  com- 
mittee, and  no  sale  can  be  made  except  pursuant  to  the  direction 
and  judgment  of  the  court.  That  the  legislature  may  authorize  ac- 
tions affecting  the  real  estate  of  incompetent  persons  to  be  main- 
tained by  or  against  his  committee  admits,  I  think,  of  no  doubt. 
And  the  question  before  us,  therefore,  is  one  solely  of  the  construc- 
tion of  the  section  of  the  Code  referred  to.  That  the  legislature,  in 
adopting  this  section,  intended  to  enlarge  the  powers  of  committees 
in  respect  to  bringing  actions  on  behalf  of  lunatics  and  other  in- 
competent persons,  is  very  clear,  and  it  has  prescribed  the  limita- 
tion upon  that  power.  The  test  is,  could  the  lunatic  have  main- 
tained the  action  if  the  committee  had  not  been  appointed?  As  that 
test  is  fulfilled  in  this  case,  we  are  of  the  opinion  that  the  court  had 
jurisdiction  of  the  subject-matter  of  the  action,  and  that  the  judg- 
ment was  properly  granted;  and  the  order  appealed  from  must  be 
affirmed,  with  costs.    All  concur. 


(3  App.  Dlv.  408.) 

DONNELLY  v.  NEW  YORK  &  H.  R.  CO. 

(Supreme  Court,  Appellate  Division,   Second  Department.    April   28.   1896.) 

Master  and  Servant— Negligence  op  Master— Condition  of  Appliances. 
A  street-car  company  is  not  chargeable  with  negligence  In  permitting 
a  switch  leading  to  the  car  bam  to  be  open,  whereby  a  passing  car  was 
dei-ailed.  and  the  driver  killed,  where  it  appears  that  the  switch  was  in 
good  order,  and  of  the  kind  generally  used  by  other  companies,  that  it  was 
only  opened  in  the  morning  to  let  cars  out  of  the  bam,  and  in  the  even- 
ing to  let  them  in,  that  during  the  day  it  was  securely  fastened  with  an 
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Iron  plug,  that  the  cars  had  been  passing  it  every  three  minutes  during 
the  day  of  the  accident,  and  there  was  no  evidence  as  to  how  the  switch 
was  opened. 

Appeal  from  circuit  court,  Rockland  county. 

Action  by  Christina  Donnelly,  as  administratrix,  against  the  Kew 
York  &  Harlem  Railroad  Company  to  recover  damages  for  the  death 
of  Edward  Donnelly,  plaintiff's  intestate.  The  complaint  was  dis- 
missed, and  plaintiff  appeals.     Alflirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Ining  Brown,  for  appellant. 
Charles  C.  Paulding,  for  respondent 

PRATT,  J.  This  action  was  brought  to  recover  damages  for  the 
death  of  Edw^ard  Donnelly,  plaintiff's  intestate,  upon  Eighty-Fifth 
street,  in  the  city  of  New  York,  June  11,  1894.  The  allegations  of 
negligence  set  forth  in  the  complaint  are  that  the  defendant  permit- 
ted its  switch  in  Eighty-Fifth  street  to  remain  open  without  proper 
attention,  that  defendant  did  not  provide  at  said  place  a  switchman 
to  attend  to  such  switch  during  the  day,  in  not  providing  a  proper 
and  safe  switch  at  said  place,  and  in  not  keeping  the  same  in  good 
condition,  closed  and  fastened.  Defendant  denies  that  the  accident 
occurred  by  reason  of  any  negligence  on  the  part  of  the  defendant, 
and  alleges  that  the  negligence  of  Edward  Donnelly,  or  that  of  a  com- 
petent fellow  servant,  caused  the  accident.  At  the  time  of  the  hap- 
pening of  this  accident  Edward  Donnelly  was  a  horse-car  driver, 
employed  by  the  New  York  &  Harlem  Railroad  Company.  On  June 
11,  1894,  he  was  the  driver  of  a  car  which  ran  from  Madison  avenue 
and  Eighty-Sixth  street  to  Eighth  avenue  and  Eighty-Fifth  street, 
going  west.  On  Eighty-Fifth  street  there  were  switches  leading 
from  the  main  track  of  defendant  into  its  stable,  and,  while  the  car 
driven  by  Donnelly  was  passing  over  these  switches,  it  jumped  the 
track,  and  Donnelly  fell  over  the  car,  and  was  killed.  The  switch 
at  the  time  was  turned  so  as  to  turn  the  car  into  the  stable,  although, 
five  minutes  before  the  accident,  a  Second  avenue  car,  going  west 
through  Eighty -Fifth  street,  had  passed  over  the  same  switches  in 
safety,  and  cars  had  been  going  west,  and  passing  over  the  switch 
every  three  minutes,  since  8  o'clock  in  the  morning.  The  switch 
was  a  "standard  switch"  which  swung  from  right  to  left,  and,  when 
set,  was  secured  by  an  iron  plug  and  a  rubber.  It  was  closed  that 
morning,  and  cars  were  going  over  it  all  the  morning.  During  the 
day  the  switch  was  not  open  at  all.  It  was  in  use  only  in  the  morn- 
ing to  take  out  cars,  and  in  the  evening  to  put  in  cars,  and  during  the 
day  was  closed,  and  secured  by  the  iron  plug.  The  same  pattern  of 
switch  is  used  by  other  street-railroad  companies. 

How  this  switch  happened  to  be  connected  at  this  time  with  the 
railroad,  so  as  to  turn  the  car  to  the  right,  towards  the  stable,  does 
not  appear.  Undoubtedly,  the  switch  was  either  turned,  so  as 
to  connect  and  turn  the  car  off,  by  some  fellow  servant  of  the  plain- 
tiff, or  by  accident  the  plug  got  out,  so  as  to  allow  the  switch 


Digitized  by  VjOOQIC 


Sup.  Ct.)  LOWEY   V.  FIDELITY    PRINTING   CO.  711 

to  move.  The  device  for  switching  off  the  cars  towards  the  stable 
was  in  perfect  order,  had  been  in  use  that  morning,  and  was  in  use 
afterwards.  The  car,  turning  suddenly  to  the  right,  threw  the 
plaintiff  off  of  the  platfoim,  and  over  the  dashboard,  or  to  one  side, 
and  he  was  killed.  There  is  no  theory  upon  which  this  action  can 
be  maintained.  If  he  was  thrown  off  from  the  car  by  the  sudden 
turning  of  the  car,  the  risk  of  his  being  thrown  from  the  car  was 
what  he  assumed  by  accepting  the  employment.  If  the  switch  was 
turned  by  a  fellow  servant,  that  no  liability  was  incurred  by  the 
company  is  too  well  settled  to  require  citation  of  authority.  No 
proof  whatever  was  offered  to  show  that  the  railroad  or  the  car  or 
the  track  was  out  of  order,  which  caused  the  accident.  The  defend- 
ant was  under  no  obligation  to  keep  a  man  at  this  point  to  watch  all 
the  time,  but  only  while  the  switches  were  in  use,  to  take  the  cars 
out  and  in  to  the  stable.  It  does  not  appear  in  what  manner  Don- 
nelly was  driving,  whether  slow  or  fast,  whether  he  observed  the 
track  to  see  if  the  switch  was  open  or  closed,  whether  he  saw  the 
open  switch  and  regulated  his  conduct  accordingly,  or  whether  seeing 
it  he  attempted  to  drive  past  it  There  was  a  failure  to  prove  any 
negligence  upon  the  part  of  the  defendant. 
Judgment  affirmed,  with  costs.     All  concur. 


LOWEY  V.  FIDELITY  PRINTING  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  27,  1896.) 

W1TNE88B8— Interest— CREDiBiLrrv— For  the  Jcrt. 

Where  the  ODly  evidence  in  support  of  plaiDtiff*s  claim  is  his  own  tes- 
timony and  that  of  his  brother,  who  is  a  stockholder  in  a  company 
whose  assets,  in  case  of  an  adverse  Judgment,  would  be  liable  for  the 
payment  of  the  debts  with  which  it  is  sought  to  charge  defendant,  the 
witnesses'  credibility,  though  unassalled,  is  for  the  jury. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Frederick  Lowey  against  the  Fidelity  Printing  Com- 
pany, as  the  successor  in  interest  of  another  corporation,  and  on  an 
alleged  contractual  assumption  of  liabilities.  From  a  judgment  of 
the  general  term  of  the  city  court  of  New  York  (34  N.  Y.  Supp.  1143) 
affirming  a  judgment  in  favor  of  plaintiff  on  a  verdict  directed  by 
the  court,  defendant  appeais.    Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Jonathan  C.  Ross,  for  appellant. 

T.  B.  Wakeman,  for  respondent. 

BISCnOFF,  J.  In  this  action,  the  plaintiff  sought  to  charge  the 
defendant  corporation  with  certain  liabilities  upon  transactions  had 
in  the  year  1891,  between  him  and  another  corporation,  the  Lowey 
Printing  and  Stationery  Company,  upon  the  grounds  (1)  that  the  de- 
fendant has  succeeded  to  the  rights  and  assets  of  the  Lowey  Com- 
pany, and  (2)  that,  upon  a  sale  of  such  assets  to  the  defendant,  it 
had  contractually  assumed  to  pay  the  Lowey  Company's  debts.  A 
verdict  for  the  plaintiff  was  directed  at  the  trial,  against  the  defend-i 
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anf  8  objection,  and,  to  the  ruling,  due  exception  appears  in  the 
record. 

It  is  clear  that  the  court  below  entertained  the  action  upon  no 
other  ground  than  the  one  last  above  alluded  to.  It  was  not  even 
attempted  to  show  that  the  defendant  was  the  Lowey  CJompany  re- 
organized or  consolidated  with  another  corporation,  pursuant  to 
the  provisions  of  the  business  corporation  law  (Laws  1890,  c.  567, 
§§  5,  13,  17),  in  either  of  which  events  only  the  new  corporation 
would  assume  the  liabilities  of  the  former  by  operation  of  law 
(Thomp.  Corp.  §  365,  etc.);  and  if,  by  succession  to  the  rights  and 
assets  of  the  Lowey  Company  alone,  the  defendant,  to  that  extent, 
was  bound  for  the  debts  of  its  predecessor,  for  purely  equitable  rea- 
sons, the  court,  being  without  the  jurisdiction  of  a  court  of  equity, 
could  not  render  the  judgment  appealed  from. 

We  do  not  deem  it  essential,  upon  this  appeal,  to  go  into  the 
facts  touching  the  claims  against  the  Lowey  Company,  although 
there  is  room  for  contention  as  to  whether  the  plaintiff's  first  cause 
of  action  could  prevail  upon  the  evidence  adduced.  In  our  view, 
the  judgment  is  well  assailed,  for  the  error  which  appears  from  the 
exception  taken  to  the  trial  justice's  withdrawal  of  the  case  from 
the  jury.  No  motion  was  made  by  the  defendant's  counsel,  after 
both  sides  had  concluded  the  introduction  of  evidence,  either  for 
dismissal  of  the  complaint,  or  for  the  direction  of  a  verdict.  It  can- 
not therefore  be  urged  that  the  defendant  consented  to  a  deter- 
mination of  the  facts  by  the  court.  Its  liability  in  this  action,  as 
well  as  the  facts,  was  contested  by  the  defendant,  by  answer  and 
upon  the  trial.  The  only  evidence,  if  any,  of  an  assumption  by  the 
defendant  of  the  Lowey  Company's  liabilities  is  to  be  found  in  the 
testimony  of  the  plaintiff  and  of  his  brother  William  Lowey,  called 
as  a  witness  in  the  former's  behalf;  and  so  with  regard  to  the  evi- 
dence of  the  value  of  the  chattels  claimed  to  have  been  converted. 
Both  witnesses  were  interested  in  the  event  of  the  action ;  the  plain- 
tiff obviously  so,  and  his  brother  as  a  conceded  stockholder  in,  and 
part  owner  of,  the  Lowey  Company  (Bank  v.  Diefendorf,  123  N.  Y. 
191,  200,  25  N.  E.  402),  in  whose  hands  the  assets  of  the  last-named 
company,  or  the  proceeds  of  the  sale  of  such  assets,  were  applicable 
to  the  payment  of  that  company's  debts  if  the  effort  to  charge  the 
defendant  with  such  debts  should  prove  unavailing.  The  credibility 
of  these  witnesses,  therefore,  was  to  be  determined  by  the  jury,  not- 
withstanding that  such  credibility  may  not  have  been  directly  as- 
sailed or  impeached.  Elwood  v.  Telegraph  Co.,  45  N.  Y.  549;  Wohl- 
falirt  V.  Beckert,  92  N.  Y.  490;  Cady  v.  Bradshaw,  116  N.  Y.  188, 
22  N.  E.  371;  Bank  v.  Diefendorf,  123  N,  Y.  191,  200,  25  N.  E. 
402;  29  Am.  &  Eng.  Enc.  Law,  774. 

Errors  also  appear  in  the  admission  and  exclusion  of  evidence.  It 
would  be  supererogatory,  however,  to  discuss  them,  since  they  may 
not  occur  upon  a  retrial  of  the  action,  and  reversal  of  the  judgment 
appealed  from  is  imperative  upon  the  error  hereinbefore  point^  out. 

The  judgments  of  the  general  and  trial  terms  of  the  court  below 
are  reversed,  and  a  new  trial  is  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur.  ^  j 
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ROSENHAIN  T.  GAL.LIGAN  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    May  1,   1896.) 

NbOLIO£NCE— QUBSTION  FOR  JUKT. 

In  an  action  for  personal  injuries  against  persons  engaged  In  remov- 
ing rock  from  land  adjoining  a  street  by  means  of  a  derriclc,  it  ap- 
peared that  the  derrlclc  was  supported  by  heavy  wire  guys,  three  of 
which  extended  over  a  sidewalk,  and  one  of  which,  extending  In  the 
opposite  direction,  was  fastened  to  a  ledge  of  rocks  by  a  gudgeon  pin; 
that  the  derrick  was  rigged  to  raise  10  tons  of  rock  at  a  time;  that  the 
operators  had  taken  hold  of  a  piece  of  rock  weighing  2V<i  tons;  that,  as 
they  began  to  lift  It,  the  chain  caught  in  a  pile  of  other  rocks,  weigh- 
ing about  75  tons;  that  the  engine  was  carrying  about  60  pounds  of 
steam,  and  the  engineer  put  on  full  steam;  that  the  beam  of  the  der- 
rick bent,  and  the  engineer  shut  oflC  steam;  that  the  stone  into  which 
the  one  guy  was  fastened  was  lifted  out;  that  the  derrick  fell,  and  pulled 
one  of  the  guy  ropes,  extending  over  the  sidewalk,  on  plaintiff,  who 
was  passing,  injuring  him;  and  that  there  was  no  shed  or  covering 
above  the  sidewalk,  and  under  the  guys  extending  over  It.  Held,  that 
the  question  whether  defendants  were  guilty  of  negligence  was  for  the 
Jury. 

Appeal  from  circuit  court,  New  York  county. 
Action  by  Henry  Rosenhain  against  Thomas  P.  Galligan  and 
Thomas  P.  Qalligan,  Jr.,  for  personal  injuries  caused  by  defendant's 
negligence.  Prom  a  judgment  entered  on  the  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  their  motion  for  a  new  trial, 
made  on  the  minutes,  defendants  appeal.    x\ffirmed. 

The  action  was  brought  to  recover  damages  for  injuries  to  plaintiff,  allege<l 
to  have  been  caused  by  the  negligence  of  the  defendants.  The  defendants, 
at  the  time  of  the  accident,  were  co-partners  in  the  business  of  excavating  and 
removing  rock  and  stone,  and  were  engaged  in  removing  rock  from  the  lands 
on  the  northerly  side  of  Plfty-Nlnth  street,  between  Third  and  Lexington 
avenues.  In  the  city  of  New  York.  They  were  using  a  derrick,  located  upon 
the  lands,  and  the  derrick  was  supported  by  seven  heavy  wire  calces  or  guys, 
extending  from  the  top  of  the  derrick  to  various  points  around  the  bouudaries 
of  the  excavation.  Three  of  these  cables  or  guys  extended  over  and  across 
the  northeriy  sidewalk  of  Fifty-Ninth  street,  and  were  carried  down  over  the 
tops  of  posts,  and  fastened  in  the  roadway  of  Fifty-Ninth  street.  One  of  these 
cables  or  guys  extended  off  northerly  to  the  rear  of  the  lots  facing  upon  Six- 
tieth street,  and  was  fastened  into  a  ledge  of  rocks  by  means  of  a  gudgeon 
pin.  placed  In  a  hole  drilled  In  the  rock.  The  derrick  was  rigged  and  con- 
structed to  raise  about  10  tons  of  rock  at  a  time.  At  the  time  of  the  accident 
they  had  taken  hold  of  a  piece  of  rock  weighing  about  2%  tons,  but,  as  they 
began  to  lift  the  same,  the  chain  about  the  rock  caught  in  a  pile  of  other  rocks, 
the  whole  pile  weighing  about  75  tons.  The  engine  was  carrying  about  60 
pounds  of  steam,  and  the  engineer  put  on  full  steam.  They  were  unable  to 
lift  the  entire  pile.  The  boom  of  the  derrick  bent  under  the  strain.  The  en- 
gineer shut  off  steam.  The  derrick  swayed,  and  the  stone  Into  which  the 
northeriy  cable  or  guy  was  fastened  was  lifted  completely  out  of  the  ledge 
of  rocks.  The  derrick  fell  in  a  southwesterly  direction,  and  pulled  one  of  the 
cables  or  guy  ropes  extending  over  the  sidewalk,  down  upon  the  sidewalk. 
The  plaintiff,  who  was  passing  along  the  sidewalk  at  the  time,  was  struck 
by  this  cable  or  guy,  and  was  injured.  There  was  no  shed  or  covering  above 
the  sidewalk,  and  under  the  cable  or  guy.  The  plaintiff  alleged,  in  his  com- 
plaint, that  the  accident  and  his  injuries  were  caused  by  the  negligence  of  the 
defendants  and  their  agents  and  servants.  In  and  about  the  charge,  care,  man- 
agement, and  control  of  the  derrick  attachments  and  supports.  At  the  close 
of  the  plaintiff's  evidence,  and  again  at  the  close  of  all  the  evidence  in  the  case, 
the  defendants  moved  for  a  dismissal  of  the  complaint,  on  the  ground  that 
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there  was  no  proof  of  defendants'  negligence,  or  the  absence  of  contributory 
negligence  on  the  part  of  the  plaintiff,  to  authorize  a  verdict  for  plaintiflT. 
These  motions  were  denied,  and  exceptions  were  taken  by  defendants.  The 
ease  was  thereupon  submitted  to  the  jury,  and  they  were  Instructed  by  the 
court  that  they  might  find  the  defendants  guilty  of  negligence,  under  the 
pleadings  and  the  evidence,  upon  any  one  or  all  of  the  following  grounds:  (1) 
Failure  to  exercise  proper  care  in  fastening  and  securing  the  northerly  cable 
or  guy  in  the  ledge  of  rocks,  it  having  given  way  and  permitted  the  derrick 
to  fall.  (2)  Failure  to  exercise  proper  care  in  the  use  of  the  derrick,  putting 
an  undue  strain  upon  It,  and  thus  causing  the  northerly  cable  or  guy  to  give 
way,  and  the  derrick  to  fall.  (3)  Failure  to  erect  and  maintain  a  shed  or 
cover  over  the  sidewalk,  below  the  cable  or  guy  that  struck  and  injured  the 
plaintiff.  The  jury  was  also  instructed  as  to  the  question  of  contributory 
negligence  on  the  part  of  the  plaintiff  in  being  upon  the  sidewalk,  where  he 
was  injured,  in  view  of  the  dangers  of  the  locality,  and  such  obstructions  to 
travel  as  were  upon  and  across  the  sidewalk.  The  court  also  instructed  the 
jury  that  negligence  on  the  part  of  the  defendants  could  not  be  found  merely 
from  the  fact  that  the  accident  happened,  but  it  must  be  proved  by  direct  evi- 
dence, or  there  must  be  proof  of  facts  from  which  negligence  could  be  legiti- 
mately inferred,  and  that,  in  the  absence  of  any  proof  on  the  subject  of  the 
right  of  the  defendants  to  occupy  the  sidewalk,  such  occupancy  was  presumed 
to  be  lawful.  The  defendants  excepted  to  the  submission  to  the  jury  of  the 
question  of  a  failure  to  erect  and  maintain  a  shed  or  cover  over  the  sidewalk 
as  a  ground  of  negligence,  and,  at  the  request  of  plaintiff,  the  court  expre88ly 
charged  that  it  was  for  the  jury  to  say  whether  the  failure  to  have  siich  she  1 
or  cover  was  not  such  negligence  as  rendered  the  defendants  liable  in  the 
action.  And  to  this  the  defendants  also  excepted.  The  jury  rendered  a  ver- 
dict for  the  plaintiff  for  $1,400.  A  motion  for  a  new  trial  was  made  and  de- 
nied, and  from  the  judgment  entered  on  the  verdict,  and  from  the  order  de- 
nying the  motion  for  a  new  trial  this  appeal  is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  WILLIAMS, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Hamilton  Wallis,  for  appellants. 

John  M.  Bowers  and  Robert  L.  Luce,  for  respondent 

WILLIAMS,  J.  No  question  seems  to  be  made  by  appellants 
as  to  the  question  of  contributory  negligence.  There  was  sufficient 
evidence  for  the  jury,  and  the  ease  was  property  submitted,  as  to 
the  absence  of  contributory  negligence. 

The  real  questions  in  controversy  relate  to  the  alleged  negligence 
of  the  defendants.  It  is  claimed  there  was  not  suflficient  evidence 
in  the  case  to  authorize  the  jury  to  find  the  defendants  guilty  of 
negligence  which  caused  the  injuries  to  the  plaintiff,  and  that  there 
were  errors  committed  by  the  court  in  submitting  this  question  to 
the  jury.  It  seems  to  us  that  there  was  evidence  upon  which  the 
jury  might  find  the  defendants  guilty  of  negligence  upon  all  or 
any  of  the  questions  suggested  by  the  court.  It  will  be  remem- 
bered that  the  plaintifl!,  when  he  was  injured,  was  walking  along  a 
public  street,  in  a  place  where  he  had  a  legal  right  to  be,  and  where 
the  defendants  had  no  right  to  subject  him  to  any  unnecessary 
danger.  Assimiing  that  they  were  carrying  on  their  business,  and 
in  doing  so  were  occupying  the  street  to  a  certain  extent,  with  the 
consent  of  the  city  that  they  might  so  use  the  street,  still  they  were 
under  a  legal  obligation  and  duty  to  the  public  traveling  along  the 
Bt.eet  to  exercise  care,  proportionate  to  the  danger  to  be  appre- 
hended, to  protect  the  public  from  injury  resulting  from  the  use  of 
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their  appliances  in  carrying  on  such  business.  They  stretched  some 
of  the  heavy  wire  cables  or  guys  over  the  sidewalk,  and  fastened 
others  in  the  rocks  about  the  lots.  These  supported  and  held  in- 
place  the  heavy  derrick  used  in  raising  and  removing  from  the  ex- 
cavation tons  of  rock  at  a  time.  Tliese  appliances  were  certainly 
dangerous  to  travelers  along  the  sidewalk  where  this  accident  oc- 
curred. Many  people  traveled  over  that  street.  The  giving  way  of 
the  cables  or  guys  fastened  in  the  street,  or  of  those  fastened  in  the 
lots,  was  liable  and  likely  to  injure  people  who  chanced  at  the  time 
to  be  passing  along  this  sidewalk.  Under  such  circumstances  the 
defendants  were  under  obligations,  and  it  was  their  duty  towards 
the  traveling  public,  to  exercise  care  in  securing  the  various  cables 
or  guys,  so  that,  in  the  use  of  the  derrick,  they  would  not  give  way; 
and  the  court  submitted  the  question  to  the  jury  whether  sufficient 
care  had  been  exercised  in  this  respect  to  relieve  the  defendants 
from  the  charge  of  negligence.  One  of  the  cables  or  guys  was  fas- 
tened in  the  rock,  or  ledge  of  rock,  at  the  northerly  side  of  the  ex- 
cavation, and  this  cable  or  guy  pulled  out  at  the  time  of  the  acci- 
dent, bringing  with  it  a  portion  of  the  rock.  Whether  sufficient  care 
was  exercised  originally  in  selecting  the  place  to  fasten  this  cable, 
or  whether  it  had  been  sufficiently  examined  prior  to  the  time  of 
the  accident,  so  as  to  discover  any  defects  which  may  have  exhibited 
themselves  prior  to  the  time  of  the  accident,  the  derrick  having 
been  constantly  in  use  for  2^  months,  we  think,  was  a  proper  ques- 
tion for  the  jury,  and  was  properly  submitted  to  them.  It  was  not 
necessary  that  direct  evidence  should  be  given  of  such  defects. 
They  did  exist  at  the  time  of  the  accident,  or  the  cable  or  guy  would 
not  have  pulled  out,  bringing  portions  of  the  rock  with  it,  as  it 
did  do.  The  jury  had  the  right  to  make  legitimate  inferences  from 
this  fact,  and  other  facts  and  circumstances  disclosed  by  the  evi-. 
dence;  and  we  cannot  say  their  verdict,  if  based  upon  this  ground 
of  negligence,  was  not  supported  by  the  evidence  in  the  case. 

Then,  again,  the  defendants  were  under  obligation,  and  it  was 
their  duty,  to  exercise  care  as  to  the  use  made  of  the  derrick,  to  re- 
frain from  attempting  to  lift  and  remove  at  one  time  too  large  a 
weight  of  stone;  and  it  was  a  proper  subject  of  inquiry  whether, 
on  the  occasion  of  the  accident,  there  was  not  negligence  in  this 
respect  on  the  part  of  the  defendants.  They  attempted  to  raise  a 
weight  of  75  tons,  but  could  not  do  it.  They  could  only  have 
raised  about  10  tons.  Tliey  did  not  intend  to  raise  so  large  a  weight. 
The  chain  got  caught  in  a  pile  of  rocks  unintentionally.  The  force 
applied  was  so  great  as  to  bend  the  derrick,  and,  when  the  force 
was  withdrawn  finally,  the  northern  cable  or  guy  pulled  out,  and, 
as  a  result,  the  derrick  fell,  and  one  of  the  cables  or  guys  stretched 
over  the  sidewalk  came  down  upon  the  plaintiff  and  caused  his 
injuries.  Whether  there  was  negligence  in  applying  and  continu- 
ing to  apply  the  power  to  the  derrick,  when  it  was,  or  should  have 
been,  discovered  that  the  chain  was  attached  to  so  large  a  weight; 
whether  the  defendants  were  not  wanting  in  proper  care  in  the  use 
of  the  derrick,  and  the  power  applied  thereto,  at  the  time  of  the 
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accident, — was  a  proper  subject  of  inquiry,  and  was  properly  sub- 
mitted to  the  jury  as  a  ground  of  negligence,  in  view  of  the  evi- 
dence in  the  case;  and,  if  the  verdict  of  the  jury  was  based  upon 
negligence  in  this  respect,  we  cannot  say  it  was  unsupported  by 
the  evidence. 

The  third  ground  of  negligence  submitted  to  the  jury  was  the 
failure  to  have  a  cover  or  shed,  over  the  northerly  sidewalk,  and 
below  the  cables  or  guys  which  were  fastened  in  the  street  The 
jury  was  permitted  to  determine  whether  the  defendants  did  not, 
in  this  respect,  neglect  to  perform  a  duty  which  they  owed  to  the 
public,  and  to  the  plaintiff,  traveling  along  this  sidewalk.  We 
think  this  was  a  proper  question  for  the  jury,  and  was  properly  sub- 
mitted. The  evidence  shows  the  street  in  question  was  traveled  by 
a  large  number  of  persons,  and  that  there  were  many  persons  in 
the  street  at  the  time  of  the  accident.  While  the  court  would  not 
have  been  justified  in  charging  the  jury,  as  a  matter  of  law,  that  it 
was  the  duty  of  the  defendants  to  have  a  cover  or  shed  over  the 
walk,  it  certainly  could  not  be  said,  as  a  matter  of  law,  that  it 
was  not  their  duty  to  have  a  cover  there.  It  was  fairly  a  question 
of  fact,  for  the  jury  to  determine,  whether,  under  the  circumstances 
disclosed  in  this  case,  that  duty  existed.  It  is  within  our  observa- 
tion that  such  covers  or  sheds  are  frequently  built  in  the  city  of 
New  York  for  the  protection  of  the  public  passing  along  the  side- 
walks, where  buildings  are  being  constructed  or  improvements  are 
l>eing  made.  They  certainly  are  necessary  in  some  cases,  and  a 
failure  to  have  them  would  clearly  be  negligence.  In  other  cases, 
they  would  not  be  necessary,  and  a  failure  to  have  them  would  not 
be  negligence.  In  this  case,  we  think  it  was  a  question  for  the 
jury,  and  was  properly  left  to  them  to  be  determined.  We  conclude 
that  the  question  of  the  defendants'  alleged  negligence  was  proper- 
ly submitted  to  the  jury,  and  their  determination  should  not  be  dis- 
turbed by  the  court. 

We  have  examined  the  exceptions  taken  to  the  charge  and  re- 
quests, and  find  none  of  suflficient  merit  to  call  for  special  mention 
iere,  or  for  a  reversal  of  the  judgment.  The  trial  court  carefully 
protected  the  rights  of  the  defendants.  The  verdict  of  the  jury  was 
not  large,  and  we  think  the  judgment  and  order  appealed  from 
should  be  affirmed,  with  costs.     All  concur. 


HIGGINS   V.   TEFFT. 

(Supreme  Court,  AppeUate  Division,  First  Department.    April  17,  1896.) 

1.  Equitable  Action— What  Constitutes. 

Where  a  receiver  is  appointed  in  a  proceeding  for  dissolution  of  the 
bank,  in  which  a  final  Judgment  has  been  entered,  dissolving  the  bank 
and  appointing  him  permanent  receiver  of  its  property  and  effects  in  an 
action  by  him  against  certain  persons  to  recover  damages  for  the  mis- 
feasance or  nonfeasance  of  defendants  as  directors  of  such  bank,  a  peti- 
tion which  is  otherwise  Insufficient  does  not  entitle  plaintiff  to  cHjuitable 
relief,  and  constitute  the  action  one  in  equity,  because  it  aUeges  that  plain- 
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tiff  has,  since  bis  appointment,  disposed  of  and  realized  on  the  assets  of 
the  bank,  paid  sixty  per  cent,  of  the  claims  of  Creditors,  and  realized  all 
that  can  be  realized  from  its  assets;  that  the  deficiency  of  assets  to  pay 
such  creditors  arises  from  the  negligence  and  improper  conduct  of  defend- 
ants and  others  named,  directors  and  trustees  of  the  bank;  that  plaintiff 
has  been  authorized  by  the  court  to  bring  such  action;  and  that  some  of 
the  creditors  have  requested  plaintiff  to  commence  an  action  against  the 
directors  and  trustees  of  the  bank,  to  hold  them  liable  for  their  negligence 
and  improper  conduct  as  directors. 
2    Same. 

Nor  does  such  petition  entitle  him  to  such  relief  because  the  prayer  is 
that  plaintiff  demands  Judgment  that  the  damages  which  the  bank,  its 
depositors,  stockholders,  and  other  creditors,  had  sustained  by  reason  of 
the  matters  and  things  before  stated  and  set  forth,  may  be  ascertained 
and  determined;  that  defendants,  as  the  representatives  of  those  who 
were  directors  of  such  bank,  may  be  adjudged  to  pay  such  damages; 
and  that  plaintiff  may  recover  the  amount  so  ascertained,  for  the  benefit 
of  the  creditors  and  stockholders  of  the  bank,  etc. 

Ai)peal  from  special  tenn,  New  York  county. 

Action  by  Francis  Higgins,  as  receiver  of  the  North  River  Bank 
of  the  City  of  New  York,  against  William  E.  Tefft,  impleaded  with 
others.  Prom  an  interlocutory  judgment  overruling  in  part,  and 
sustaining  in  part,  a  demurrer  to  the  complaint  by  defendant  Tefft, 
both  he  and  plaintiff  appeal.  Reversed  on  defendant's  appeal. 
Affirmed  on  plaintiff's  appeal. 

Argued  before  v  AN  BRUNT,  P.  J.,  and  WILLIAMS,  O'BRIEN, 
and  INGRAHAM,  JJ. 

Thomas  C.  T.  Grain,  for  plaintiff. 
Joseph  H.  Choate,  for  defendant. 

INGRAHAM,  J.  The  plaintiff  brings  this  action  as  receiver  of 
the  Nwth  River  Bank,  a  banking  corporation  organized  under  the 
laws  of  the  state  of  New  York,  to  recover  from  the  defendants,  who 
were  the  directors  of  the  bank,  the  damages  which  the  said  bank, 
its  depositors,  stockholders,  and  other  creditors,  have  sustained  by 
reason  of  the  wrongful  and  negligent  acts  of  the  defendants  as  its  di- 
rectors. The  defendants  demur  to  the  complaint  upon  two  grounds: 
(1)  That  causes  of  action  have  been  improperly  united  in  said  com- 
plaint; and  (2)  that  the  said  complaint  does  not  state  facts  suflfl- 
cient  to  constitute  a  cause  of  action.  The  issues  raised  by  this  de- 
murrer were  disposed  of  by  the  special  term  by  overruling  the  de- 
murrer on  the  ground  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  also  overruling  that  ground 
of  demurrer  whereby  it  was  claimed  that  causes  of  action  have  been 
improperly  united  by  joining  a  cause  of  action  against  this  de- 
fendant demurring  with  causes  of  action  against  other  directors 
arising  at  a  time  when  this  demurring  defendant  was  not  a  director, 
so  far  as  such  causes  of  action  arose  because  of  negligence  or  im- 
proper conduct  of  their  duties  as  such  directors;  but  sustaining  the 
demurrer  on  the  ground  of  improper  joinder  of  causes  of  action,  as 
to  the  causes  of  action  for  the  making  and  publishing  of  false  state- 
ments or  reports  of  the  financial  condition  or  affairs  of  the  bank. 
The  plaintiff  appeals  from  so  much  of  the  judgment  as  sustains  the 
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demurrer,  and  the  defendant  appeals  from  so  tnnch  of  the  judg- 
ment as  overrules  the  demurrer. 

The  main  question  argued  before  us,  and  the  one  which  must  de- 
termine the  question  as  to  the  sufficiency  of  this  complaint,  depends 
upon  whether  or  not  this  action  can  be  considered  as  an  action  in 
equity,  which  would  entitle  this  plaintiff,  conceding  the  facts  al- 
leged in  the  complaint  to  be  true,  to  any  equitable  relief.  The 
plaintiff  sues  as  the  receiver  of  the  bank,  appointed  in  an  action 
brought  by  the  people  of  the  state  of  New  York  for  a  dissolution  of 
the  bank,  in  which  a  final  judgment  has  been  entered,  whereby  the 
said  bank  was  dissolved,  and  the  plaintiff  duly  appointed  perma- 
nent receiver  of  the  property  and  effects  thereof.  The  cause  of 
action  which  plaintiff  thus  seeks  to  enforce  was  one  that  vested  in 
him  by  his  appointment  as  receiver  of  the  bank.  As  such  receiver 
he  became  vested  with  the  property  and  rights  of  action  that  had 
theretofore  vested  in  the  bank,  and  he  sues  here  to  recover  what 
the  bank  could  have  recovered  if  it  had  not  been  dissolved,  and  no 
receiver  had  been  appointed.  It  is  quite  important  clearly  to  recog- 
nize that  the  piaintiff*8  right  of  action  depends  upon  his  succeed- 
ing to  the  right  of  action  that  had  vested  in  the  bank  at  the  time 
of  his  appointment.  Whatever  right  of  action  had  vested  in  the 
stockholders,  as  stockholders,  or  in  the  creditors,  as  creditors,  of  the 
bank  has  not  been  divested  from  them  by  the  appointment  of  the 
plaintiff  as  receiver.  They  still  retain  any  cause  of  action  that  they 
had  as  against  these  defendants  as  officers  or  directors  of  the  bank 
prior  to  its  dissolution,  and  it  is  for  them  to  enforce  such  cause  or 
causes  of  action,  and  not  the  receiver.  Bearing  this  in  mind,  we 
may  consider  this  action  as  one  brought  by  the  bank  against  its 
officers  for  negligent  and  improper  conduct  in  the  execution  of  the 
trust  reposed  in  them,  and  then  determine  whether,  upon  the  facts 
alleged,  the  action  is  to  be  deemed  equitable,  or  an  action  at  law 
to  recover  damages  sustained  in  consequence  of  the  negligence  in  or 
improper  performance  of  the  duties  of  the  defendants  as  directors 
of  the  bank. 

The  court  of  appeals,  in  the  late  case  of  O'Brien  v.  Fitzgerald, 
143  N.  Y.  377,  38  X.  E.  371,  has  settled  certain  questions  as  to  the 
relations  that  existed  between  a  corporation  and  its  directors;  and, 
in  the  construction  of  a  complaint  in  an  action  by  a  receiver  of  a 
corporation  to  recover  from  its  directors  damages  for  negligence 
or  misconduct  on  their  part  resulting  in  damage  to  the  corporation, 
it  was  there  held  that  the  actual  and  real  relation  between  the  di- 
rectors and  the  corporation  is  that  of  agents  acting  for  their  prin- 
cipal, and  the  directors  may  be  sued  at  law  for  any  damage  what- 
ever caused  by  their  cillpable  misfeasance  or  nonfeasance;  that,  in 
detennining  whether  a  complaint  alleges  a  cause  of  action  at  law 
or  in  equity,  the  formal  demand  of  relief  with  which  the  complaint 
concludes  is  not  decisive  of  the  legal  or  equitable  character  of  the 
action;  that,  where  the  action  is  for  the  recovery  of  money  only, 
it  is  classed  as  legal,  and  is  triable  by  a  jury;  and  while  the  courts 
are  not  concluded  by  the  formal  demand  of  relief,  but  may  look 
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into  the  facts  to  see,  nevertheless,  if  it  be  not  equitable  relief  which 
thej  imperatively  require,  yet  where  the  facts  do  not  aid  us,  where 
they  are  just  as  appropriate  to  a  legal  as  an  equitable  cause  of  ac- 
tion, where  they  are  ambiguous  as  to  the  subject  of  inquiry,  we 
must  be  guided  by  the  relief  asked  in  reaching  a  conclusion.  The 
court  in  that  case  stated  generally  the  nature  of  the  action  as  one 
in  which  ''the  corporation,  represented  by  its  duly-appointed  receiv- 
ers, sues  individuals  who  were  its  directors  for  such  neglect  or 
wrong  in  the  performance  of  their  duties  as  resulted  in  large  losses, 
and  demands  a  money  judgment  for  the  damages  sustained.  There 
is  no  suggestion  that  any  equitable  relief  is  essential  to  a  full  and 
complete  redress,  and  no  facts  are  stated  which  indicate  a  need  of 
such  intervention.  It  is  not  averred  that  a  discovery  is  requisite  to 
the  completeness  of  the  remedy.  On  the  contrary,  the  acts  of  negli- 
gence are  asserted  as  fully  known,  and  capable  of  proof.  It  is  not 
alleged  that  an  accounting  is  necessary  to  ascertain  the  damages, 
but  these  are  claimed  as  a  definite  and  fixed  sum,  resulting  direct- 
ly from  the  negligent  acts  of  the  defendants.  It  is  not  asserted 
that  such  defendants  are  severally  liable  for  sei>arate  and  personal 
misconduct,  and  in  separate  and  different  amounts,  although  that  is 
the  reasonable  inference  from  the  facts  stated  in  the  complaint,  but 
demands  judgment  against  all,  and  against  each,  for  the  full  amount 
claimed." 

It  will  first  be  necessary  to  examine  the  complaint  in  this  action, 
to  see  how  far  it  resembles  the  complaint  thus  described  in  the  ac- 
tion above  referred  to.  The  complaint  in  question  first  alleges 
the  incorporation  of  the  bank,  and  the  business  it  carried  on  under 
such  incorporation;  that  the  government  and  management  of  the 
association  was  committed  to  a  board  of  directors,  who  had  pro- 
vided by-laws  as  to  how  and  in  what  manner  the  business  should  be 
carried  on;  the  fact  that  the  defendants  had  been  directors  during 
the  periods  designated,  and  had  accepted  the  said  ofiQce  and  the 
trust  reposed  in  them,  and  thereby  had,  and  took  upon  themselves, 
the  duties  and  responsibilities  of  the  office  of  directors  of  the  said 
corporation.  And  the  complaint  then  allies  various  acts  of  the 
defendants  which  it  is  alleged  were  either  negligent  or  improper, 
and  which  were  alleged  to  be  a  violation  of  the  duty  that  such  direct- 
ors owed  to  the  bank,  with  a  general  allegation  that  the  said  direct- 
ors had  utterly  failed  and  neglected  to  perform  their  ofiicial  duties 
as  such  directors,  and  did  not  give  proper  care  and  oversight  to  the 
affau*s  of  the  bank,  and  did  not  administer  such  affairs  in  an  honest, 
careful,  and  prudent  manner,  but,  on  the  contrary,  negligently  suf- 
fered and  permitted  the  money,  property,  and  effects  of  the  bank 
to  be  stolen,  wasted,  and  squandered;  that  they  did  not  keep  cor- 
rect books  of  account  of  the  business  and  transactions  of  the  said 
bank,  but  permitted  the  accounts  to  be  falsified  by  false  and  de- 
ceptive entries;  that  they  suffered  and  permitted  various  persons 
and  corporations  who  were  insolvent  and  irresponsible  to  overdraw 
their  accounts  to  a  large  amount,  without  security,  whereby  large 
sums  of  money  were  lost  by  the  bank;  that  they  did  not  elect  or 
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employ  honest  and  competent  persons  as  officers  of  the  bank,  but, 
on  the  contrary,  elected,  employed,  and  kept  in  office  persons  who 
were  dishonest  and  unfaithful  in  the  discharge  of  their  duties,  and 
who  were  incompetent  to  discharge  such  duties;  that  such  directors 
did  negligently  pay  to  themselves  and  other  stockholders  dividends 
at  times  when  there  were  no  profits  arising  from  the  business  of  the 
bank;  that  they  negligently  and  unlawfully  made  loans  to  them- 
selves, who  were  directors  of  the  said  bank,  to  an  amount  exceeding 
in  the  aggregate  one-third  of  the  capital  stock  of  the  bank,  and 
carried  upon  the  books  of  the  bank,  as  available  assets,  promissory 
notes  and  other  secm'ities  which  they  well  knew  were  of  no  value; 
that  by  reason  of  the  negligence  and  misconduct  of  the  directors,  as 
before  stated,  the  depositors  and  stockholders  of  the  bank  have  sus- 
tained damage  in  a  large  amount,  and  that  the  assets  of  the  bank 
will  not  be  sufficient  to  pay  the  amount  of  the  claims  of  the  de- 
positors and  creditors  in  full,  nor  to  pay  anything  to  the  stock- 
holders of  the  bank;  and  that  such  deficiency  arises  from  the  negli- 
gence and  improper  conduct  of  the  defendants,  and  others  thereinbe- 
fore named,  as  directors  and  trustees  of  the  said  bank.  Then  fol- 
lows the  prayer  for  judgment,  which  is  as  follows: 

"Wherefore  tbe  plaintiff  demands  Judgment  that  the  damages  which  the 
North  River  Bank  in  the  City  of  New  York,  its  depositors,  stockholdei  s,  and 
other  creditors,  liave  sustained  by  reason  of  the  matters  and  things  heretofore 
stated  and  set  forth,  may  be  ascertained  and  determined,  and  that  the  de- 
fendants and  the  representatives  of  those  who  were  directors  of  said  bank 
may  be  adjudged  to  pay  such  damages,  and  that  the  plaintiff  may  recover, 
collect,  and  receive  tbe  amount  so  ascertained  for  the  benefit  of  the  creditors 
and  stockholders  of  the  bank,  and  that  the  plaintiff  may  recover  the  costs  of 
this  action." 

On  the  face  of  the  complaint,  this  is  an  action  to  recover  damages 
for  the  misfeasance  or  nonfeasance  of  the  defendants  as  directors  of 
the  bank.  Calling  it  an  action  on  behalf  of  the  stockholders  and 
creditors  of  the  bank  does  not  in  any  way  change  the  nature  of  the 
cause  of  action.  While  all  recovery  by  the  corporation  or  by  its 
receiver  inures  to  the  benefit  of  the  creditors  or  stockholders  of  the 
corporation,  it  is  still  the  cause  of  action  that  existed  in  favor  of  the 
corporation  as  an  entirety,  that  the  receiver  has  authority  to  en- 
force, and  it  is  tlie  misfeasance  or  malfeasance  of  the  defendants 
in  their  relation  to  the  corporation  that  is  the  basis  of  the  right 
of  the  receiver  to  sue;  for,  as  before  stated,  this  receiver  has  no 
right  to  enforce  an  action  which  is  vested  in  the  creditors  or  stock- 
holders as  such,  but  only  the  cause  of  action  that  had  vested  in  the 
corporation.  The  learned  counsel  for  the  plaintiff  calls  attention 
to  three  points  of  difference  revealed  by  a  comparison  of  the  com- 
plaint in  this  action  with  the  complaint  in  the  O'Brien  Case.  The 
first  is  that  in  the  O'Brien  Case  all  of  the  defendants  had  been  direct- 
ors, while  in  the  case  at  bar  some  of  the  defendants  are  the  per- 
sonal representatives  of  deceased  directors;  second,  in  the  O'Brien 
Case  there  are  no  allegations  equivalent  to  those  contained  in  the 
thirty-fourth  and  thirty-fifth  paragraphs  of  the  complaint;  and,  third, 
that  in  the  O'Brien  Case  the  plaintiff  demanded  judgment  against 
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each  of  the  defendants  for  a  stated  snm  of  money,  while  in  the  case 
at  bar  the  plaintiff  alleges  that  the  depositors  and  stockholders  of 
the  bank  have  sustained  damage  to  a  large  amount,  and  asks  judg-  ' 
ment  that  the  damage  which  the  bank,  its  depositors,  stockholders, 
and  creditors  have  sustain  3d,  may  be  ascertained  and  determined,  and 
that  the  defendants  may  be  adjudged  to  pay  such  damages,  and  that 
the  plaintiff  may  recover,  collect,  and  receive  the  amount  so  ascer- 
tained, for  the  benefit  of  the  creditors  and  stockholders.  No  stress 
is  laid  upon  the  first  point  of  difference,  and  it  is  clear  that  it  is  not 
material,  as  the  fact  that  a  defendant  is  executor  or  administrator 
of  a  deceased  wrongdoer  cannot  give  a  court  of  equity  jurisdiction, 
where  the  nature  of  the  claim  against  the  deceased  was  of  purely 
legal  character.  As  to  the  allegations  contained  in  the  thirty-third, 
thirty-fourth,  and  thirty-fifth  paragraphs  of  the  complaint,  it  is  diffi- 
cult to  see  upon  what  principle  tiiey  give  a  different  character  to 
the  cause  of  action.  The  thirty-third  paragraph  of  the  complaint 
alleges  that  the  plaintiff  has,  since  his  appointment  as  receiver, 
disposed  of  and  realized  upon  the  assets  of  the  bank,  has  paid  60 
per  cent,  of  the  claims  of  the  creditors  of  the  bank,  and  has  realized 
all  that  can  be  realized  from  the  assets  thereof,  and  that  the  de- 
ficiency of  assets  to  pay  such  creditors  arises  from  the  negligence 
and  improper  conduct  of  the  defendants  and  others  named,  direct- 
ors and  trustees  of  the  ban^  The  thirty-fourth  paragraph  states 
that  the  plaintiff  has  been  authorized  by  the  court  to  bring  this 
action,  as  receiver,  against  the  above-named  defendants.  And  the 
thirty-fifth  alleges  that  some  of  the  creditors  of  the  bank  have  re- 
quested the  plaintiff  to  commence  an  action  against  the  directors 
and  trustees  of  the  bank  to  hold  them  liable  for  their  negligence  and 
improper  conduct  as  directors.  None  of  these  allegations  shows 
any  reason  why  the  interposition  of  a  court  of  equity  is  necessary 
to  give  to  the  plaintiff,  as  receiver  of  the  bank,  any  relief  that  he 
could  not  obtain  in  an  action  at  law  against  defaulting  directors. 
The  fact  that  the  receiver  had  been  unable  to  realize  more  than  60 
per  cent,  of  the  claims  of  the  creditors  of  the  bank  would  not  give 
the  receiver  or  the  bank  that  he  represents  any  cause  of  action 
against  the  directors.  If  the  malfeasance  or  misfeasance  of  the 
dkectors  had  injured  the  bank,  it  is  entitled  to  recover,  whether 
the  recovery  would  go  to  the  creditors,  or  to  the  stockholders.  The 
corporation  was  as  much  injured  by  the  wrongful  acts  of  its  direct- 
ors if  it  was  solvent  as  if  it  were  insolvent,  and  it  is  for  this  injury 
to  the  property  of  the  corporation  that  the  receiver  can  maintain  an 
action,  and  not  for  an  injury  to  its  creditors  or  stockholders,  as 
distinct  from  the  corporation.  No  fact  is  alleged  which  would  give 
to  the  receiver  a  right  to  recover  from  the  directors  the  debts  due 
to  the  bank  for  distribution  among  its  creditors,  as  distinct  from 
the  cause  of  action  that  existed  in  favor  of  the  bank  because  of  the 
malfeasance  or  misfeasance  of  its  directors.  The  fact  that  the 
court  authorized  the  receiver  to  bring  this  action  certainly  does  not 
determine  the  nature  of  the  action,  when  brought,  or  the  liability 
of  the  defendants  to  respond  to  the  demands  of  the  receiver.    And 
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the  request  of  some  of  the  creditors  to  bring  this  action  would  not 
vest  the  receiver  with  any  additional  cause  of  action  to  that  which 
he  already  had  as  representing  the  bank. 

We  come,  therefore,  to  the  question  as  to  whether  or  not  the 
difference  in  the  demand  for  judgment  stamps  this  action  as  one 
different  from  that  of  O'Brien  v.  Fitzgerald,  supra.  It  will  be  no- 
ticed that  in  this  case  the  judgment  that  the  plaintiff  demands  is 
a  judgment  for  a  sum  of  money.  There  is  in  this  complaint,  as  in 
the  O'Brien  complaint,  no  allegation  that  a  discovery  is  requisite 
to  the  completeness  of  the  remedy,  nor  is  there  any  allegation  that 
an  accounting  is  necessary  to  ascertain  the  damages.  The  pleader 
has  not  seen  fit  to  allege  the  amount  of  the  damage  that  was  occa- 
sioned by  the  wrongful  or  negligent  acts,  but  it  is  nowhere  alleged 
that  such  damage  is  incapable  of  being  .ascertained  by  the  ordinary 
methods  of  a  trial  by  jury.  In  every  action  to  recover  for  unliqui- 
dated damages,  it  is  the  province  of  the  jury  to  ascertain  the  amount 
of  the  damages  sustained  in  consequence  of  the  acts  complained  of. 
and  upon  such  damage  being  ascertained  the  verdict  follows;  and 
whatever  recovery  the  plaintiff  could  obtain  in  this  action  from  the 
directors  would  have  to  be  applied  by  him,  as  receiver  of  the  bank, 
according  to  law,  and  would  not  depend  upon  the  form  of  the  judg- 
ment. We  fail  to  see  how  this  prayer  for  judgment  can  be  said  to 
be  for  equitable  relief.  No  accounting  is  demanded,  no  discovery 
is  demanded.  The  relief  asked  for  is  the  same  relief  that  is  asked 
for  in  every  action  to  recover  unliquidated  damages,  i.  e.  that  the 
damages  be  ascertained,  and  that,  when  ascertained,  the  plaintiff 
have  judgment  against  the  defendant  for  them.  It  seems  to  us,  in 
determining  this  question,  that  we  must  come  down  to  the  nature 
of  the  acts  of  the  defendants  for  which  relief  is  sought  WTien  a 
trustee  or  an  agent,  having  possession  of  his  principal's  money,  has 
committed  any  act  in  relation  to  it  by  which  a  court  of  equity  can 
compel  him  to  account  for  the  specific  money,  the  principal  or 
cestui  que  trust  has  a  right  of  action  for  such  an  accounting.  Such 
a  right  of  action  depends  upon  the  receipt  by  the  trustee  of  the 
money  of  his  cestui  que  trust,  or  his  interference  with  it,  or  some 
act  of  his  which  justifies  a  court  of  equity  in  calling  him  to  account 
for  the  money  that  has  been  misappropriated  or  lost  by  the  act  of 
the  trustee.  It  is  based  upon  the  control  that  the  trustee  had  over 
the  money  or  property  of  the  cestui  que  trust,  and  that,  in  conse- 
quence of  some  misfeasance  or  malfeasance  of  the  trustee,  that 
money  has  been  lost,  or  is  not  in  the  possession  of  the  trustee  so 
that  he  can  account  for  it.  And  if  a  trustee  of  a  bank  should  re- 
ceive the  money  of  the  bank,  use  it  as  his  own,  or  in  any  way  in- 
terfere with  it,  so  that,  in  consequence  of  his  wrongful  act,  it  was 
lost  to  the  bank,  the  bank  would  have  an  action  in  equity  to  com- 
pel him  to  account.  On  the  other  hand,  when  the  bank  appoints 
its  trustees  or  directors  to  manage  its  affairs,  and  appoints  its  offi- 
cers and  agents,  and  the  trustees  neglect  their  duty^  and  knowingly 
appoint  incompetent  men  as  officers,  and  negligently  permit  such 
officers  to  make  injudicious  or  improper  loans  of  the  bsmk's  money, 
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without  the  saperviBion  required  by  them  because  of  their  position, 
the  foundation  of  the  liability  of  a  director  is  different  In  a  suit 
to  recover  for  such  negligence  or  wrongful  performance  of  duty,  he 
is  not  chargeable  with  the  sum  received  or  paid  out  or  lost,  for 
which  he  is  compelled  to  account,  but  he  is  chargeable  for  the  di- 
rect injury  to  the  bank  which  results  from  his  negligence  in  not 
properly  performing  the  duty  that  he  undertook  to  perform.  The 
rules  of  law  that  are  applied  to  the  enforcement  of  these  distinct 
liabilities  are  different,  the  measure  of  damages  is  different  and 
the  relief  granted  is  distinct  In  one  case  the  director  or  trustee 
would  be  charged  with  the  amount  that  he  has  received,  and  com- 
pelled to  account  for  it.  That  would  be  an  accounting  in  equity. 
In  the  other  the  neglect  or  wrongful  act  of  the  director  is  proved, 
with  the  consequences  that  have  flowed  from  such  wrongful  act, 
and  the  jury  are  then  directed  to  ascertain  the  damage  resulting  to 
the  corporation  from  the  wrongful  or  negligent  act;  and  such  an 
action  is  one  at  law,  in  which  the  defendant  is  entitled  to  a  trial 
by  jury.  In  this  complaint  this  demurring  defendant  is  not  alleged 
ever  to  have  received  from  the  bank  any  of  its  money  or  property, 
or.  in  any  way  to  have  interfered,  personally,  with  the  property  of 
the  bank.  There  is  no  sum  of  money  with  which  he  is  chargeable, 
and  for  which  he  must  account.  He  is  asked  to  respond  in  damages 
for  certain  negligent  or  wrongful  acts,  which  have  resulted  in  other 
people's  obtaining  the  money  or  property  of  the  bank,  not  because 
such  money  or  property  was  received  by  him  as  trustee,  but  because 
other  people  have  been  allowed  to  get  possession  of  the  property  of 
the  bank  in  consequence  of  his  neglect  properly  to  perform  his 
duties,  and  thus  prevent  it.  It  is  not  disputed  that  when  the  re- 
lation of  trustee  and  cestui  que  trust,  or  principal  and  agent,  exists, 
the  principal  or  the  cestui  que  trust  may  call  bis  agent  or  trustee 
to  an  account  for  the  property  in  the  hands  of  the  agent  or  trustee 
which  had  been  misappropriated  or  lost  by  his  negligence.  But,  to 
sustain  such  an  action,  there  must  be  some  allegation  showing  the 
necessity  of  an  accounting,  or  showing  that  a  resort  to  a  court  of 
equity  is  necessary  to  give  the  plaintiff  the  relief  to  which  he  is  en- 
titled. Nothing  of  the  kind  is  shown  in  this  complaint.  No  ac- 
counting is  necessary.  Conceding  all  the  facts  as  alleged,  there 
would  be  no  sum  of  money  to  which  these  defendants,  or  either  of 
them,  would  be  held  liable  to  account.  It  is  a  pure  action  for  dam- 
ages for  the  negligent  and  wrongful  acts  of  certain  officers  of  the 
corporation,  and  in  such  an  action  the  defendants  are  entitled  to  a 
trial  by  jury,  and  no  accounting  or  other  equitable  relief  can  be 
necessary  or  proper.  It  follows,  therefore,  that  the  first  ground  of 
the  defendant's  demurrer  was  well  taken,  and  should  be  sustained. 
This  conclusion  renders  it  unnecessary  to  consider  the  other  grounds 
of  the  defendant's  demurrer.  We  say,  however,  that  we  do  not 
consider  that  the  complaint  alleges  any  violation  of  a  statutory  ob- 
ligation on  the  part  of  the  directors,  or  any  cause  of  action  for  a 
penalty,  but  is  based  wholly  upon  a  liability  for  the  wrongful  and 
negligent  acts  of  the  defendants  as  directors  of  the  bank. 
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We  think,  therefore,  that  the  judgment  below  should  be  reversed, 
and  judgment  entered  sustaining  the  demurrer  of  the  defendant  on 
the  ground  that  there  is  a  misjoinder  of  causes  of  action, — ^there 
being  joined  a  cause  of  action  against  this  demurring  defendant  for 
negligent  and  wrongful  acts  committed  by  him  as  director,  together 
with  an  action  for  damages  against  the  other  defendants  for  dam- 
ages sustained  by  reason  of  the  acts  of  such  other  directors  while 
this  demurring  defendant  was  not  a  director  of  the  bank, — ^witb 
costs  to  the  defendant,  with  leave  to  the  plaintiff  to  amend  the  com- 
plaint within  20  days  after  the  service  of  the  interlocutory  judg- 
ment, upon  payment  of  such  costs.    All  concur. 


PEOPLE  ex  rd.  STATEN  ISLAND  RAPID-TRANSIT  R.  CO.  T.  ROBERTS, 

State   ComptroUer. 

(Supreme  Court,  Appellate  Division,  Third  Department.    April  14,  180G.) 

1.  Taxation— Corporations— Reasonable  Valuation  op  Stock. 

Where  there  had  been  no  sales  of  stock  of  a  corporatlcm,  capitalised 
at  $500,000,  during  the  year,  a  valuation  thereof  at  $50,000  for  taxation, 
under  Laws  1880,  c.  542,  as  amended,  was  a  reasonable  one,  where  the 
property  of  the  corporation  was  subject  to  two  mortgages  and  vaUd  in- 
come bonds,  which  had  priority  over  the  stock,  to  the  amount  of  $4,500,000, 
and  no  dividends  had  ever  been  declared  on  bonds  or  stock,  and,  though 
there  was  a  surplus  of  $57,000  after  paying  operating  expenses  and  in- 
terest on  the  mortgages,  it  had  to  be  used  to  pay  interest  on  a  floating 
debt,  so  that  no  fundu  for  dividends  remained. 

2.  Same— Present  Value  to  be  Taken. 

In  making  a  valuation  of  stock  of  a  corporation  for  taxation,  under 
Laws  1880,  c.  542,  as  amended,  the  present,  and  not  the  prospective,  value 
of  the  stock  must  be  taken. 

Certiorari  on  relation  of  the  Staten  Island  Rapid-Transit  Railroad 
Company  against  James  A.  Roberts,  state  comptroller,  to  review  hi» 
assessment  of  taxes  against  relator.    Modified. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  PUTNAM,  and 
MERWTN,  JJ. 

Tracy,  Boardman  &  Piatt,  for  relator. 

T.  E.  Hancock,  Atty.  Gen.,  and  G.  D.  B.  Hasbronck,  for  defendant. 

MERT\7N,  J.  The  relator  is  a  domestic  corporation,  operating 
and  managing  a  railroad  and  certain  ferries  connected  therewith.- 
It  was  organized  in  18S0,  and  commenced  business  in  1884.  It  was 
within  the  classes  of  corporations  taxable  under  the  provisions  of 
chapter  542  of  the  Laws  of  1880,  and  the  acts  amendatory  thereof. 
In  November,  1894,  in  pursuance  of  the  provisions  of  section  1  of 
the  act,  it  made  a  report  to  the  comptroller,  stating,  among  other 
things,  that  the  amount  of  its  capital  stock  was  $500,000,  in  shares 
of  |l00  each,  all  of  which  had  been  paid  in;  that  no  dividends  had 
been  declared;  that  the  highest  and  lowest  price  of  sales  of  stock 
during  the  year  was  |10  per  share.  To  this  report,  there  was  at- 
tached, in  pursuance  also  of  the  requirements  of  the  act,  a  verified 
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estimate  and  appraisal,  made  bj  the  treasurer  ajud  secretary  of  the 
company,  of  the  actual  value  in  cash  of  the  stock,  at  the  sum  of 
150,000.  The  comptroller  was  not  satisfied  with  this  valuation,  and 
thereupon  made  a  valuation  at  the  sum  of  |100  a  share,  and  fixed 
the  amount  of  the  tax  on  that  basis,  under  the  provisions  of  sec- 
tion 3  of  the  act.  In  the  return  of  the  comptroller  it  is  not  stated 
upon  what  facts  the  comptroller  based  his  valuation  of  the  stock  at 
par  value.  Thereafter  the  relator  made  application  for  revision  and 
readjustment,  under  the  provisions  of  section  19  of  the  act,  as 
amended  by  chapter  463  of  the  Laws  of  1889.  A  hearing  was  had, 
and  evidence  was  taken,  but  the  comptroller  declined  to  change  the 
valuation.  Thereupon  the  relator,  under  the  authority  of  section  20 
of  the  act  as  amended,  obtained  the  writ  of  certiorari,  which,  with 
the  return  thereto,  is  now  before  us. 

By  section  20,  above  referred  to,  it  is  provided  that  the  action  of 
the  comptroller  upon  any  application  for  a  revision  and  resettle- 
ment may  be  re>iewed,  both  upon  the  law  and  the  facts,  and  that: 

"For  that  purpose  the  comptroller  shall  return  to  such  certiorari  the  ac- 
counts and  all  the  evidence  submitted  to  him  on  such  application,  and,  if  the 
original  or  resettled  accounts  shaU  be  found  erroneous  or  Ulegai  by  that  court 
either  in  point  of  law  or  of  fact  the  said  accounts  shall  be  there  corrected  and 
restated  by  the  said  supreme  court*' 

This  seems  to  contemplate  that  the  whol^  case  upon  which  the 
comptroller  acted  shall  appear  by  the  return,  so  that  the  court  may 
determine  whether  in  any  respect  the  action  of  the  comptroller  was 
erroneous  or  illegal,  and,  if  so,  may  itself  make  the  proper  deter- 
mination. The  question,  then,  here,  is  whether,  upon  the  case  pre- 
sented by  the  return,  the  action  of  the  comptroller,  in  fixing  the 
valuation  of  the  stock  of  the  relator  at  its  par  value,  is  in  any 
respect  erroneous  or  illegal. 

It  seems  to  be  settled  that  the  determination  of  the  comptroller 
on  the  question  of  valuation  must  stand  unless  clearly  shown  to 
have  been  erroneous.  People  v.  Campbell,  145  N.  Y.  591,  40  N.  E. 
239.  It  is  apparent,  from  the  evidence,  that  there  were  no  sales  of 
stock  or  market  value  upon  which  a  valuation  could  be  properly 
made.  The  intrinsic  value  was,  therefore,  to  be  considered.  There 
were  two  mortgages  upon  the  property  of  the  company,  and,  sub- 
ject to  those,  there  had  been  issued  income  bonds  to  the  amount  of 
f4,500,000,  which  were  a  lien  prior  to  the  stock.  Substantially  all 
of  the  stock  of  the  company,  as  well  as  its  bonds,  had  been  used 
in  constructing  its  road,  which  included  a  tunnel  and  a  drawbridge. 
No  dividend  had  ever  been  declared  on  the  stock,  and  no  interest 
had  ever  been  paid  or  dividend  declared  on  the  income  bonds,  for 
the  reason,  as  the  secretary  of  the  company  testified,  that  the  earn- 
ings of  the  company  had  never  been  such  as  to  warrant  it.  It  was 
shown  that,  for  the  last  fiscal  year  of  the  company,  prior  to  Novem- 
ber, 1894,  the  net  earnings,  after  the  payment  of  the  interest  on  the 
first  and  second  mortgages,  rentals,  and  taxes,  was  about  the  sum 
of  157,000,  This  was  applied  in  reduction  of  an  accumulation  of 
interest  on  a  fioating  debt  that  had  existed  for  some  years. 
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On  the  part  of  the  defendant  it  Is  argued  that,  prospectively,  the 
franchise  of  the  company  is  valuable,  and  that  during  the  year  end- 
ing November  1,  1894,  it  had  reduced  its  indebtedness  over  150,000 
or  10  per  cent,  of  its  capitalization,  and  that  these  facts  furnished  a 
good  basis  for  the  valuation  of  the  comptroller.  Under  the  statute 
the  present  value  of  the  stock,  not  the  prospective,  is  to  be  deter- 
mined.  The  reduction  of  the  indebtedness  of  the  company  was  only 
by  the  application  of  the  surplus  of  f57,000  in  the  manner  above 
stated.  In  arriving  at  this  surplus,  no  account  was  made  of,  or 
provision  made  for,  any  dividend,  or  interest  on  the  income  bonds, 
which  had  priority  to  the  stock.  The  fact  of  this  priority  was  a 
very  material  element  in  ascertaining  the  value  of  the  stock,  and, 
having  this  in  view,  it  is  very  diflflcult  to  see  how  the  stock  could 
be  valued  at  par,  or  at  any  higher  rate  than  the  value  placed  on  it 
by  the  company  in  its  report.  From  the  evidence  in  the  case,  we 
have  not,  I  think,  any  right  to  assume  that  the  income  bonds  are 
not  a  genuine  liability  of  the  company.  If  that  be  so,  it  is  quite 
apparent  that  the  capacity  of  the  company  to  declare  dividends  on 
the  stock  is  very  limited. 

In  People  v.  Home  Ins.  Co.,  92  N.  Y.  328,  344,  it  was  said  concern- 
ing the  tax  levied  on  corporations  under  the  act  referred  to: 

"The  amount  of  the  tax  is  dependent  upon  their  business  prosperity,  as 
evidenced  by  their  capacity  to  declare  dividends,  instead  of  upon  the  value 
of  the  corporate  property.'* 

The  same  view  seems  to  have  been  accepted  in  People  ex  rel. 
American  Contracting  &  Dredging  Ca  v.  Wemple,  129  N.  Y.  504, 
29  N.  E.  812.  The  tax,  when  imposed  on  a  domestic  corporation, 
is  a  tax  upon  its  corporate  franchises.  People  ex  rel.  Pennsylvania 
R.  Co.  V.  Wemple,  138  N.  Y.  1,  33  N.  E.  720.  As  the  present  case 
stands,  it  seems  to  me  to  be  very  clear  that  the  valuation  of  the 
stock  at  its  par  value  is  erroneous.  If  that  be  so,  we  are  then,  un- 
der the  statute,  called  upon  to  fix  the  proper  amount.  The  evidence 
does  not,  I  think,  warrant  a  larger  amount  than  that  stated  by  the 
company  in  its  report. 

Determination  of  the  comptroller  modified,  by  reducing  the  valua- 
tion to  the  sum  of  1.50,000,  and  reducing  the  tax  accordingly,  with 
^oO  costs  and  disbursements  to  the  relator.    All  concur. 


SEYMOUR  V.   SPRING  FOREST  CEMETERY   ASS'N  et  al. 
(Supreme  CJourt,  Appellate  Division.  Third  Department.    April  14,  189G.) 

1.  Appeal — Dismissal. 

The  fact  that,  on  appeal  from  a  final  Judgment,  an  Interlocutory  judg- 
ment is  also  sought  to  be  reviewed  In  violation  of  Code  Civ.  Proc.  §  131G, 
because  it  had  been  already  reviewed  upon  a  separate  appeal,  is  not 
gixnind  for  dismissing  the  appeal  where  other  questions  arising  on  the 
proceedings  to  take  final  Judgment  are  also  sought  to  be  reviewed. 

3.  Appeal— WAiVKR—ArcKPTANCE  op  Part  Payment  op  Judgment. 

Plaintiff,  by  accepting  payment  of  a  i>art  of  the  Judgment  and  the  costs 
of  appeal  awarded  him  absolutely  on  affirmance  of  an  interlocutory  judg- 
ment, does  not  thereby  waive  his  right  to  appeal  from  the  final  Judgment 
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on  the  ground  that  an  Item  of  intereBt  should  haye  been  allowed  on  part 
of  the  judgment 

8.  Bonds— Interest. 

In  an  action  on  a  bond  to  recover  installments,  in  calculating  the  interest 
on  the  installments  as  principal  sums,  a  rest  is  not  to  be  made  at  the 
date  of  the  commencement  of  the  action,  so  as  to  compound  the  interest 
from  that  date  to  the  entry  of  judgment 

4.  Corporations— Oppickrs — Li  ability. 

Officers  of  a  cemetery  association,  acting  In  good  faith,  and  with  rea- 
sonable diligence,  by  the  appropriation  of  funds  of  the  association  through 
a  mistake  of  law  in  payment  of  the  expenses  of  the  association  instead 
of  in  the  payment  of  bonds  of  the  association,  do  not  become  liable  to  the 
bondholders  for  the  funds  so  expended  as  for  a  misappropriation. 

Appeal  from  special  term,  Broome  county. 

Action  by  Martha  E.  Seymour  against  the  Spring  Forest  Cemetery 
Association  and  others.  There  was  a  judgment  for  plaintiff  against 
the  association  alone,  and  plaintiff  appeals.  Defendant  moved  to 
dismiss  appeal.     Motion  to  dismiss  denied,  and  judgment  affirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

Edward  K.  Clark  and  Roger  P.  Clark,  for  appellant. 
A.  D.  Wales,  Lyon,  Painter  &  Hinman,  and  Israel  T.  Deyo,  for 
respondents. 

MERWIN,  J.  The  motion  to  dismiss  the  appeal  will  be  first  con- 
sidered. The  grounds  of  the  motion  are  (1)  that  the  appeal  was 
improperly  taken,  and  (2)  that  the  plaintiff  has  waived  her  right  to 
take  or  prosecute  it.  The  action  was  brought  to  enforce  the  col- 
lection of  certain  bonds  issued  by  the  defendant  corporation  in  1855 
and  1866.  The  defendants  answered,  alleging,  among  other  things, 
that  the  bonds  were  not  valid.  The  issues  were  by  stipulation  re- 
ferred to  a  referee  to  hear,  try,  and  determine.  The  referee  de- 
cided that  the  bonds  were  valid,  and  that  the  plaintiff  was  entitled 
to  an  accounting  of  the  receipts  from  the  proceeds  of  sales  of  lots 
in  the  cemetery  of  the  corporation  from  July  1,  1878,  to  the  time 
of  the  commencement  of  the  action,  on  July  1,  1889.  The  form  of 
the  interlocutory  judgment  to  be  entered  upon  said  report  was,  upon 
the  motion  of  the  plaintiff's  attorney,  settled  by  an  order  of  the 
Broome  special  term  made  the  30th  June,  1891,  and  on  the  same 
day  the  interlocutory  judgment  so  settled  was  entered  on  the  motion 
of  the  plaintiff's  attorney.  Thereafter  the  defendants  appealed  to 
the  general  term  from  the  order  of  June  30,  1891,  and  also  from  the 
judgment  of  that  date,  and  also  made  a  motion  at  the  general  term 
for  a  new  trial,  under  section  1001  of  the  Code  of  Civil  Procedure. 
This  motion  was  denied,  and  the  order  and  interlocutory  judgment 
were  modified,  and,  as  modified,  affirmed,  with  costs  of  the  appeal 
against  all  the  defendants.  Seymour  v.  Association  (Sup.)  19  N.  Y, 
Supp.  94.  On  the  23d  July,  1892,  on  motion  of  the  plaintiff's  at- 
torney, judgment  was  entered  on  the  decision  of  the  general  term, 
and  in  accordance  therewith;  the  costs  of  the  appeal  being  taxed 
at  f  169.45.     The  reference  and  accounting  under  the  interlocutory 
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judgment  were  then  had,  and  the  referee  made  his  report  on  Decem- 
ber 21,  1892.  The  plaintiff  then  made  a  motion  at  special  term  for 
modification  of  the  report  and  for  final  judgment.  The  defendants 
made  a  cross  motion,  asking,  among  other  things,  for  a  dismissal 
of  the  plaintiff's  complaint  as  to  the  individual  defendants.  Upon 
these  motions  an  order  was  granted  for  final  judgment  dismissing 
the  complaint  as  to  the  individual  defendants  so  far  as  it  demanded 
a  personal  judgment  against  them,  and  awarded  judgment  in  favor 
of  the  plaintiff  against  the  defendant  corporation  for  114,631.69 
damages  and  f230  costs.  Judgment  was  accordingly  entered  and 
docketed  on  July  4,  1893.  On  July  20,  1893,  the  defendants  op- 
pealed,  under  the  provisions  of  section  1336  of  the  Code,  directly 
from  the  final  judgment  to  the  court  of  appeals.  There  (144  N.  Y. 
333,  39  N.  E.  365)  the  judgment  and  determination  of  the  general 
term  were  affirmed,  with  costs,  and  judgment  upon  the  remittitur 
was  on  the  21st  January,  1895,  accordingly  entered  in  the  supreme 
court;  the  costs  against  the  defendants  being  taxed  at  f  146.48. 

The  present  appeal  was  taken  by  the  plaintiff  on  the  28th  Janu- 
ary, 1895.  By  the  notice  an  intention  is  declared  to  bring  up  for 
review  certain  provisions  of  the  interlocutory  judgment  of  July  23, 
1892,  and  also  certain  provisions  of  the  interlocutory  judgment  of 
June  30, 1891.  The  interlocutory  judgment  first  named  was  the  one 
entered  on  the  decision  of  the  general  twm  upon  defendants'  ap- 
peal, and  took  the  place  of  the  last  named,  which  was  entered  on 
the  order  of  the  special  term  upon  the  report  of  the  referee.  The 
claim  of  the  defendants  on  this  motion  is  that  the  judgment  of  July 
23,  1892,  cannot  be  here  reviewed,  because  it  is,  in  substance,  the 
judgment  of  the  general  term,  and  that  a  review  here  of  the  judg- 
ment of  June  30,  1891,  is  not  permitted  by  section  1316  of  the  Code, 
which  provides  only  for  review  of  an  interlocutory  judgment  "which 
has  not  already  been  reviewed,  upon  a  separate  appeal  therefrom, 
by  the  court  or  the  term  of  the  court,  to  which  the  appeal  from  the 
final  judgment  is  taken."  If  this  claim  is  tenable,  it  does  not  fol- 
low that  the  appeal  of  the  plaintiff  should  be  dismissed;  for  there 
are  other  questions  that  may  be  raised  on  the  proceedings  to  take 
the  final  judgment.  Code,  §  1350.  The  appeal,  being  effective  for 
some  purposes,  should  not,  upon  motion,  be  dismissed.  Whether 
some  particular  question  can  be  considered  can,  if  necessary,  be 
more  properly  determined  when  we  come  to  the  consideration  gen- 
erally of  the  appeal. 

The  second  ground  for  the  dismissal  of  the  appeal  is  baaed  on 
the  fact  that  on  the  28th  July,  1895,  the  plaintiff  received  of  the 
defendant  coi-poration  the  sum  of  $6,414.47  in  full  satisfaction  of 
the  bond  given  by  such  defendant  on  the  appeal  to  the  court  of  ap- 
peals; and  also  on  the  fact  that  the  plaintiff  was  paid  the  judgment 
for  costs  awarded  against  the  defendants  by  the  general  term, 
amounting  to  $169.45,  and  acknowledged  satisfaction  thereof  on  the 
17th  April,  1895.  The  bond  above  referred  to  was  an  undertaking 
that  the  appellants  on  that  appeal  should  pay  all  costs  and  dam- 
ages which  might  be  awarded  against  them  on  the  appeal ;  and  that, 
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if  the  judgment  appealed  from  was  affirmed,  the  appellants  would 
pay  the  sum  recovered  or  directed  to  be  paid  by  the  judgment,  or 
the  part  thereof  as  to  which  it  was  alfirmed,  except  that  the  liability 
of  the  sureties  should  not  exceed  |6,414.47.  In  the  receipt  given  by 
the  plaintiff  for  the  money  it  is  stated  that  the  money  shall  be  ap- 
plied first  to  the  payment  of  the  costs  in  the  judgment  of  affirmance, 
amounting  to  |146.48,  and  the  balance  towards  the  payment  of  the 
damages  awarded  against  the  association  in  the  judgment  of  July 
4, 1893,  being  part  of  the  moneys  directed  to  be  paid  by  the  judgment. 
The  only  error  claimed  by  the  plaintiff  as  to  the  judgment  against 
the  defendant  corporation  is  that  the  judgment  is  not  large  enough 
by  a  certain  item  of  interest,  amounting  to  1602.37.  Her  receipt 
of  a  part  of  the  judgment  was  consistent  with  this  claim,  and  should 
not  be  held  to  be  a  waiver  of  her  right  to  raise  the  question  which 
she  seeks  to  raise  on  the  appeal.  Knapp  v.  Brown,  45  N.  Y.  207, 
210;  Clowes  v.  Dickenson,  8  Cow.  328.  Nor  does  her  receipt  of  the 
costs  awarded  to  her  on  the  appeal  to  the  general  term  adSect  her 
right  to  appeal  from  the  fijoial  judgment.  That  award  of  costs 
was  absolute.  Farmers'  Loan  &  Trust  Co.  v.  Bankers'  &  Merchants' 
Tel.  Co.,  109  K  Y.  342, 16  N.  E.  539.  The  motion  to  dismiss  should 
be  denied. 

We  come  now  to  the  questions  raised  on  the  appeal.  The  plain- 
tiff  claims  (1)  that  the  judgment  against  the  defendant  corporation 
of  114^613.69  is  too  small  by  an  item  of  interest  amounting  to  ihe 
sum  of  1602.37,  and  (2)  that  she  was  entitled  to  have  judgment 
against  the  other  defendants  personally  for  the  amount  found  due 
her  and  the  costs. 

1.  The  referee,  upon  the  accounting  provided  for  in  the  interlocu- 
tory  judgment,  found  that  the  total  amount  of  the  receipts  of  the 
defendant  corporation  from  the  sale  of  lots  and  the  sale  of  timber 
from  July  1,  1878,  to  July  1,  1889,  was  the  sum  of  f 21,449.14;  that 
the  amount  due  on  the  bonds  on  the  1st  day  of  July,  1889,  arising 
out  of  such  receipts,  was  the  sum  of  1(15,320.81;  that  there  was  paid 
on  said  bonds  from  said  receipts,  between  the  Ist  day  of  July,  1878, 
and  the  1st  day  of  July,  1889,  the  sum  of  $5,559.30,  leaving  a  balance 
of  19,761.51;  and,  adding  interest  upon  all  deferred  payments  semi- 
annually as  in  case  of  partial  payments,  which  interest  amounted 
to  the  sum  of  |2,504.64,  there  remained  due  and  unpaid  from  the  de- 
fendant corporation  to  the  plaintiff  upon  the  bonds  on  the  Ist  July, 
1889,  the  sum  of  |12,266.15.  The  amount  of  the  judgment  is  ar- 
rived at  by  adding  to  this  sum  the  interest  on  the  principal  sum  of 
19.761.51  from  July  1,  1889,  to  the  date  of  the  judgment.  The 
plaintiff  claims  that  the  interest  on  the  entire  sum  of  |12,266.15 
from  July  1,  1889,  the  date  of  the  commencement  of  the  action,  to 
the  date  of  the  judgment,  should  have  been  added.  The  interest  on 
12,504.64  from  July  1,  1889,  to  the  date  of  the  judgment  is  f602.37. 
This  is  compound  interest,  but  the  plaintiff  says  that  for  the  pur- 
pose of  the  computation  of  interest  a  rest  should  be  made  at  the 
date  of  the  bringing  the  suit.  The  cases  of  Howard  v.  Farley,  19 
Abb.  Prac.  126,  and  Connecticut  Mut.  Life  Ins.  Co.  v.  Cleveland,  C. 
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&  C.  R  Co.,  41  Barb.  9,  are  cited  to  sustain  this  view.  In  the 
Howard  Case  it  was  held  that  when,  by  the  condition  of  a  bond,  the 
interest  is  payable  at  specified  times  before  the  principal  sum  be- 
comes due,  such  interest,  on  a  demand  of  it  after  it  has  accrued,  be- 
comes principal,  and  will  bear  interest  from  the  time  of  such  demand, 
or  if  a  demand  is  not  proved,  from  the  commencement  of  the  suit. 
In  the  Connecticut  Insurance  Case  interest  was  allowed  on  interest 
coupons  attached  to  a  railroad  company  bond  from  the  time  they  be- 
came due.  This  latter  case  was  in  effect  overruled  in  Williamsburgh 
Sav.  Bank  v.  Town  of  Solon,  136  N.  Y.  465,  32  N.  E.  1058,  and 
Beattys  v.  Town  of  Solon,  136  N.  Y.  662,  32  N.  E.  1062.  The  action 
here  is  not  an  action  to  recover  on  a  specific  promise  to  pay  interest 
at  a  certain  date,  but  is  an  action  to  recover  the  amount  of  certain 
payments,  which  it  is  alleged  the  corporation  ought  to  have  made, 
but  did  not,  and  the  plaintiff  is  allowed  interest  on  the  unpaid  pay- 
ments treated  as  principal  sums.  We  are  referred  to  no  authority 
for  making,  in  such  a  case,  a  rest  at  the  date  of  the  commencement 
of  the  suit,  and  in  that  way  allow  compound  interest.  The  item 
claimed  by  the  plaintiff  is  not,  we  think,  allowable. 

2.  The  more  difficult  question  to  determine  is  whether  the  defend- 
ants other  than  the  corporation  are  liable  in  this  action  for  any  por- 
tion of  the  claim  of  the  plaintiff.  On  and  prior  to  June  1,  1853,  11 
persons  were  the  owners  of  about  33  acres  of  land  in  the  then  vil- 
lage of  Binghamton,  which  they  had  laid  out  as  and  for  a  cemetery, 
and  filed  a  map  thereof  in  the  clerk's  office  of  the  county.  They 
had  expended  large  sums  in  the  improvement  thereof  and  in  pre- 
paring it  for  burial  purposes,  and  it  was  known  as  ^'The  Spring 
Forest  Cemetery."  On  the  6th  December,  1853,  at  a  meeting  of 
the  proprietors,  at  which  nine  of  them  were  present,  it  was  resolved 
that  a  corporation  be  formed,  with  nine  trustees,  and  that  the  cor- 
poration purchase  of  the  owners  the  land  referred  to,  giving  there- 
for bonds  of  the  corporation  amounting  in  the  aggregate  to  |30,- 
000,  "conditioned  and  covenanting  on  the  part  of  this  corporation 
that  they,  for  two  years  from  this  date,  apply  one-half  of  their  en- 
tire receipts  in  payment  of  said  bonds,  and  after  the  expiration  of 
said  two  years  that  they  will  apply  seventy-five  per  cent,  of  all  their 
receipts  upon  said  bonds;  that  said  receipts  shall  be  divided  and 
applied  upon  such  bonds  semiannually."    On  the  8th  December, 

1853,  in  pursuance  of  this  resolution,  a  certificate  of  the  incorpora- 
tion of  the  defendant  the  Spring  Forest  Cemetery  Association  was 
duly  filed  under  the  act  entitled  "An  act  authorizing  the  incorpora- 
tion of  rural  cemetery  associations,"  being  chapter  133  of  the  Laws 
of  1847,  and  the  laws  amendatory  thereof.  The  nine  trustees  named 
in  the  certificate  were  nine  of  the  proprietors.    In  June  or  July, 

1854,  the  land  referred  to  was  conveyed  to  the  corporation  by  the 
owners.  In  1855,  at  divers  dates,  22  bonds,  amounting  in  the  ag- 
gregate to  115,000,  were  issued  by  the  corporation.  Each  bond  re- 
ferred to  the  purchase  by  the  association  of  the  said  property  "at 
the  price  of  thirty  thousand  dollars,  which  sum  they  are  to  pay. 
and  the  interest  thereon,  by  applying  towards  the  payment  of  the 
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said  sum  and  interest,  for  the  first  two  years  succeeding  the  date 
hereof,  one-half  of  the  proceeds  of  the  sales  of  lots  in  the  aforesaid 
cemetery  and  the  receipts  of  the  said  association,  and  after  said  two 
years  seventy-five  per  cent,  of  the  proceeds  of  the  sales  of  «aid  lots 
and  the  receipts  of  said  association;  the  said  proceeds  and  receipts 
to  be  applied  in  semiannual  dividends,  and  residue  of  the  said  pro- 
ceeds and  receipts  to  be  applied  in  each  year  to  the  improvement  of 
said  cemetery,  and  the  necessary  expenses  thereof";  and  each  bond 
stated  that  it  was  given  to  secure  the  payment  of  a  portion  of  the 
purchase  money,  and  the  application  of  the  proceeds  and  receipts  as 
therein  specified,  and  was  conditioned  for  the  payment  of  the  sum 
therein  named  and  interest  "by  paying  and  applying  upon  this  bond 
such  portion  of  the  aforesaid  proceeds  and  receipts  above  particu- 
larly described,  in  semiannual  dividends,  as  the  obligee  herein  will 
be  entitled  to  receive  upon  a  pro  rata  division  of  said  proceeds  and 
receipts  among  all  the  holders  of  the  bonds  given  by  said  associa- 
tion to  secure  the  payment  of  the  said  thirty  thousand  dollars,  and 
shall  also  apply  the  residue  of  said  proceeds  and  receipts  in  each 
year  to  the  improvement  of  the  said  cemetery,  and  the  necessary 
expenses  thereof/'  In  1866  the  corporation  issued  six  other  bonds, 
amounting  in  the  aggregate  to  f3,000.  In  these  it  was  recited  that 
the  association  had  purchased  the  said  property  at  the  price  of 
130,000,  "which  sum  they  are  to  pay,  and  the  interest  thereon  from 
March  28,  1855,  by  applying  towards  'the  payment  of  said  sum  and 
interest  one-half  of  the  proceeds  of  the  sales  made  after  March  28, 
1855,  of  lots  in  the  aforesaid  cemetery,  and  of  the  receipts  of  the 
said  association  after  March  28,  1855,  the  said  {Hroceeds  and  re- 
ceipts to  be  applied  in  semiannual  dividends;  and  residue  of  the 
said  proceeds  and  receipts  to  be  applied  in  each  year  to  the  im- 
provement of  said  cemetery,  and  the  necessary  expenses  thereof; 
and  the  condition  of  these  bonds  was  for  the  payment  to  the  obligee 
of  his  proportionate  amount  of  one-half  of  the  said  proceeds  and 
receipts,  and  for  the  application  of  the  residue  of  the  proceeds  and 
receipts  to  the  improvement  of  the  grounds  of  the  cemetery  and  the 
necessary  exi)enses  thereof.  No  other  bonds  were  issued.*^  The  28 
bonds  above  described  are  the  basis  of  this  action,  and  they  are  set 
out  in  the  complaint.  It  is  alleged  that  the  plaintiff  is  the  owner 
and  holder  of  the  same;  that  since  July  1, 1878,  no  account  has  been 
rendered  to  the  holders  of  the  bonds  of  the  income  and  receipts  of 
the  association,  or  of  the  amount  applicable  to  the  payment  of  the 
bonds;  that  demand  has  been  made  of  the  association  and  of  its 
officers  for  an  account  of  the  receipts,  and  such  demand  has  been 
refused;  that  the  defendants  other  than  the  corporaticm  claim  to 
be  and  are  acting  as  trustees  of  the  association,  and  have  the  cus- 
tody of  all  the  money  and  property  of  the  said  association;  that  a 
large  amount  of  money — ^but  what  amount  the  plaintiff  is  unable  to 
state,  further  than  that  it  is  between  five  thousand  and  twenty-five 
thousand  dollars  at  the  time  the  complaint  is  made — has  been  re- 
ceived by  the  defendants,  which  is  applicable  and  should  be  applied 
on  the  bonds;  that  the  defendants  neglect  and  refuse  to  make  any 
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account  whatever,  refuse  to  recognize  the  validity  of  the  bonds, 
and  refuse  to  make  any  payment,  though  such  account  and  payment 
have  often  been  demanded.  Judgment  is  demanded  for  an  account- 
ing by  defendants  of  all  the  receipts  of  the  associatiou  since  July 
1,  1878,  and  that  plaintiff  be  paid  the  net  amount  applicable  on  the 
bonds,  with  interest  on  the  sums  withheld  from  the  time  the  pay- 
ments withheld  should  have  been  applied,  and  that  the  individual 
defendants  be  held  personally  liable  for  the  payments  so  withheld, 
and  be  adjudged  to  pay  the  same.  In  the  answers  of  the  defendants 
it  is  admitted  that  the  association  was  incorporated  substantiaHy 
as  alleged;  that  no  bonds  were  issued  other  than  the  alleged  bonds 
mentioned  in  the  complaint;  that  the  individual  defendants  claimed 
to  be  and  are  acting  as  trustees  of  the  association,  and  that  as 
such  trustees  they  have  the  custody  of  the  funds  and  property  of 
the  association,  and  that  they  refuse  to  recognize  the  validity  of 
the  alleged  bonds,  and  to  make  payments  thereon;  that  paper  writ- 
ings sis^lar  in  form  and  purport  to  those  alleged  in  the  complaint 
were  executed  by  certain  parties,  but  their  validity  is  denied.  All 
the  other  allegations  of  the  complaint  are  denied.  Defenses  are 
set  up  going  to  the  validity  of  the  bonds  and  the  existence  of  any 
debt  for  the  purchase  money  of  the  property. 

Upon  the  trial  of  the  issues  before  the  referee,  it  appeared  that 
Giles  W.  Hotchkiss  and  Lewis  Seymour,  who  were  two  of  the  orig- 
inal owners,  and  the  former  *a  trustee  of  the  association  and  the 
latter  its  secretary,  managed  and  controlled  the  business  and  finan- 
cial affairs  of  the  association  from  its  incorporation  down  to  the 
death  of  Seymour,  in  January,  1873,  and  that  thereafter  Hotchkiss 
continued  such  management  and  control  down  to  the  time  of  his 
death,  on  July  5,  1878;  that,  before  the  death  of  SejTuour,  he  and 
Hotchkiss  became  the  owners  jointly  of  all  the  said  bonds,  and, 
after  the  death  of  Seymour,  Hotchkiss  continued  to  own  and  conti-ol 
the  same  to  the  time  of  his  death,  and  after  that  they  were  trans- 
ferred to  the  plaintiff;  that  from  the  incorporation  of  the  asaocia- 
tion  down  to  the  death  of  Hotchkiss  the  receipts  from  the  sale  of 
lots  amounted  to  about  $44,000,  and  that  Hotchkiss  and  Seymour 
received  as  applicable  to  the  payment  of  the  bonds,  principal  and 
interest,  about  the  sum  of  f20,000.  It  was  found  by  the  referee 
that  from  July  1,  1878,  to  July  1,  1889,  the  aggregate  amount  re- 
ceived by  the  corporation  for  the  sale  of  lots  was  the  sum  of  f 21,- 
070.89  and  for  the  sale  of  timber  in  1880,  f 230,  and  that  the  proof 
failed  to  show  how  much  of  the  entire  sum  of  the  |21,000  of  bonds, 
principal  and  interest,  remains  unpaid,  but  that  such  balance 
amounts  to  several  thousand  dollars.  The  referee  decided  that  the 
bonds  were  valid;  that  the  plaintiff  was  entitled,  as  to  the  bonds 
issued  in  1855,  to  have  a  proportionate  amount  of  75  per  cent,  of  the 
proceeds  of  sales  of  lots  applied  thereon,  and  as  to  the  bonds  issued 
in  1860  an  application  of  the  proceeds  on  the  basis  of  50  per  cent 
being  applicable  to  the  payment  of  the  bonds;  and  that  the  plain- 
tiff was  entitled  to  an  accounting  by  the  defendant  of  tlie  proceeds 
since  July  1, 1878,  to  the  commencement  of  the  action  on  that  basis. 
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and  an  accounting  for  the  purpose  of  ascertaining  and  stating  the 
exact  amount  that  remains  unpaid  on  the  bonds.  Judgment  was 
ordered  by  the  referee  in  favor  of  the  plaintiff,  in  accordance  with 
the  findings,  with  costs. 

The  question  of  the  liability  of  the  individual  defendants  does 
not  seem  to  have  been  considered  by  the  referee,  except  as  it  may 
be  involved  in  one  of  the  findings  of  law  that  ^^the  plaintiff  is  not 
entitled  to  judgment  against  the  defendants  Erastmus  D.  Robinson, 
Tracy  R.  Morgan,  Job  N.  Congdon,  Benjamin  Devoe,  E.  B.  Stephens, 
Alonzo  C.  Matthews,  Harris  Rodgers,  Robert  Brown,  and  Cyrus 
Strong  for  ha\ing  misappropriated  the  funds  so  received  by  them, 
unless  upon  an  accounting  it  shall  appear  that  they  have  mis- 
appropriated said  funds."  The  same  finding,  with  others  substan- 
tially in  the  form  made  by  the  referee,  appears  in  the  interlocutory 
judgment  entered  July  23, 1892,  and  by  such  judgment  a  referee  was 
appointed  "to  take  and  state  the  accounts  as  herein  provided."  The 
question  of  personal  liability  was  not  considered  by  the  general 
term.     In  the  opinion  delivered  it  is  said: 

'The  extent  of  the  llabUity,  if  any,  of  the  defendants  other  than  the  cor* 
poration,  is.  In  effect,  undetermined  by  the  referee.  When  the  hearing  shall^ 
be  had  upon  the  accounting,  the  facts  in  regard  thereto  will  be  developed, 
and  a  conclusion  be  reached  more  intelligible  than  can  be'  declared  upon  the 
present  state  of  the  evidence.  We  forbear  to  express  any  opinion  upon  that 
subject  at  this  stage  of  the  case." 

In  the  interlocutory  judgment,  as  settled  by  the  special  term, 
and  entered  June  30,  1891,  there  was  a  provision  that  the  plaintiff 
recover  costs  generally  against  all  the  defendants.  This  was  modi- 
fied by  the  general  term  by  allowing  costs  against  the  defendant 
corporation  only,  and  reserving  all  questions  as  to  costs  against  the 
other  defendants  until  the  further  direction  of  the  court.  The 
referee,  upon  the  accounting,  found  that  the  amount  unpaid  on  the 
bonds  on  the  1st  July,  1889,  was  f  42,272.70;  that  the  total  amount  of 
the  receipts  of  the  corporation  from  the  sale  of  lots  and  timber 
from  July  1,  1878,  to  July  1,  1889,  was  |21,449.14,  of  which  flS,- 
320.81  should  have  been  paid  on  the  bonds  according  to  the  prin- 
ciples laid  down  in  the  interlocutory  judgment.  It  was  also  found 
that  the  amount  paid  out  during  the  same  period  upon  expense 
account  was  f  8,800.70.  This  did  not  exceed  50  per  cent  of  the  pro- 
ceeds, but  did  exceed,  by  the  sum  of  f3,347.21,  the  balance  of  the 
proceeds  after  applying  at  the  rate  of  75  per  cent,  on  the  bonds  of 
1855  and  at  the  rate  of  50  per  cent,  on  the  bonds  of  1866.  The 
claim  of  the  plaintiff  is  that  the  individual  defendants  are  person- 
ally liable  to  the  plaintiff  for  this  sum  of  |3,347.21.  The  main  item 
of  the  expense  account  was  the  salary  of  the  superintendent  of  the 
cemetery,  which  for  about  seven  years  was  at  the  rate  of  f  600  a  year, 
and  for  three  years  at  the  rate  of  f 800  a  year.  The  superintendent 
was  Mr.  Robinson,  one  of  the  original  defendants,  and  for  many  years 
the  president  of  the  board.  A  superintendent  was  necessary,  and 
the  salary  paid  was  fair  and  reasonable  for  the  services  rendered.  It 
is  found  that  the  moneys  so  paid  out  on  expense  account  were  paid 
with  the  approval  of  all  the  trustees  who  were  members  of  the  board 
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at  the  time  such  payments  were  made,  except  the  defendant  Strong, 
who  took  no  part  in  the  proceedings  of  the  trustees,  and  that  no 
separate  account  was  kept  by  the  trustees  showing  the  amount 
received  applicable  to  the  payment  of  bonds,  and  the  amount 
applicable  to  the  payment  of  the  cemetery  expenses,  and  pay- 
ments were  made  out  of  the  general  fund  without  reference  to 
the  source  from  whence  it  came.  When  this  action  was  commenced, 
in  July,  1889,  there  were  nine  trustees,  and  they  were  all  made  de- 
fendants. Since  then  three  have  died, — Robinson,  Stephens,  and 
Rodgers.  The  personal  representatives  of  Rodgers  have  been  substi- 
tuted in  his  place.  As  to  the  other  two  the  action  has  been  con- 
tinued without  them.  The  defendant  Morgan  was  one  of  the  orig- 
inal proprietors  and  trustees,  though  he  was  not  present  at  the  meet- 
ing when  the  formation  of  the  corporation  was  agreed  upon.  The 
defendants  Congdon  and  Devoe  have  been  trustees  since  July,  1878; 
the  defendant  Matthews  from  July,  1879;  and  Brown  and  Rodgers 
from  1883  or  1884.  The  referee  finds  that  "each  of  the  defendants 
acted  in  good  faith,  and  in  the  exercise  of  his  honest  judgment,  and 
the  individual  defendants  have  not  collectively  or  separately  misap- 
propriated any  of  the  funds  belonging  to  the  corporation  defendant, 
and  are  not  perK)nally  liable  for  acts  performed  by  them  as  trustees 
of  such  coi*poration,"  and  that  the  plaintiff  is  not  entitled  to  judg- 
ment against  any  of  them.  He  also  found  that  "under  the  com- 
plaint plaintiff  cannot  recover  against  the  personal  defendants  for 
money  of  cemetery  lost  by  negligence  of  money  mistakenly  expended 
for  the  cemetery."  It  may  be  that  the  referee  in  some  of  his  find- 
ings went  beyond  the  scope  of  the  reference,  still,  as  the  special 
term,  in  ordering  judgment,  adopted  the  conclusion  of  the  referee 
that  the  defendants  were  not  individually  liable,  and  as  to  them 
dismissed  the  complaint,  it  must  be  assumed  that  upon  the  facts 
the  view  most  favorable  to  the  defendants  was  taken. 

It  is  claimed  upon  the  part  of  the  plaintiff  that  the  individual 
defendants  are  liable  to  plaintiff  as  for  money  had  and  received. 
Assuming  that  the  allegations  of  the  complaint  are  sufficient  to 
allow  the  plaintiff  to  take  this  position,  and  assuming  that  by  the 
clause  in  the  interlocutory  judgment  as  to  misappropriation  herein- 
before quoted,  there  is  no  limitation  upon  the  ground  of  any  recovery 
by  plaintiff,  or,  if  a  limitation,  that  the  plaintiff  is  not  bound  by  it, 
are  the  facts  such  that  an  action  for  money  had  and  received  will 
lie?  It  is  argued  that  the  individual  defendants  in  their  answer 
admit  that  they  have  the  custody  and  control  of  the  money  that  the 
plaintiff  seeks.  The  answers  cannot  properly  be  construed  in  that 
way.  They  only  admit  that  the  individual  defendants  are  trustees 
of  the  association,  and  as  such  trustees  have  the  custody  of  the 
funds  and  property  of  the  association.  Such  possession  is  simply 
the  possession  of  the  corporation.  The  defendants,  as  individuals, 
except  the  defendant  Robinson,  have  received  none  of  the  money. 
There  was  no  contract  between  them  and  the  plaintiff.  The  title 
of  the  money  was  in  the  corporation.  "The  directors  or  trustees  of  a 
corporation  are  mere  agents.     They  have  not  the  legal  title  to  the 
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corporate  property."  Mor.  Priv.  Corp.  §  523;  Ang.  &  A.  Corp.  §  595; 
French  v.  Fuller,  23  Pick.  108.  ^Tiat  right  the  plaintiff  may  have 
had  against  Robinson,  one  of  the  original  defendants,  who  received 
for  his  services  a  portion  of  the  fund,  it  is  not  necessary  here  to 
inquire,  as  Robinson  is  not  now  in  the  case.  The  defendant  Mat- 
thews was  the  treasurer  of  the  corporation,  and  as  such  received  its 
moneys,  and  paid  them  out  on  the  order  of  the  board  of  directors. 
None  of  the  present  defendants  received  to  their  own  use  any  of  the 
moneys  in  question.  The  judgment  obtained  by  the  plaintiff  against 
the  corporation  included  those  with  other  moneys.  The  plaintiff 
relies  on  the  case  of  Ross  v.  Cnrtis,  30  Barb.  240,  affirmed  in  31  N.  Y. 
606.  In  that  case  the  defendant  was  sui)ervisor  of  a  town,  and  had 
received  from  the  county  treasurer  a  specific  sum  for  the  express 
purpose  of  applying  the  same  upon  certain  bonds  against  the  town, 
some  of  which  were  held  by  the  plaintiff.  The  money  had  been 
raised  in  pursuance  of  a  statute  that  directed  its  payment  to  the 
supervisor,  to  be  by  him  applied  in  payment  on  the  bonds  on  or  be- 
fore a  certain  date.  It  was  held  that  the  defendant  could  not  ques- 
tion the  validity  of  the  bonds,  and  that  an  action  for  money  had  and 
received  would  lie.  A  number  of  cases  are  also  cited  where  it  has 
been  held  that  a  town  could  maintain  an  action  as  for  money  had 
and  received  against  the  county  for  moneys  raised  by  taxes  on  rail- 
road corporations  and  applied  by  the  county  for  its  general  purposes, 
but  which  should,  under  the  statute,  have  been  paid  over  to  the 
town  for  application  on  bonds  issued  by  it  for  the  benefit  of  the 
railroad  corporation.  In  Mills  v.  Mills,  115  N.  Y.  85,  21  N.  E.  714, 
the  suit  was  for  a  surplus  in  the  hands  of  a  mortgagee  after  the  pay- 
ment of  the  mortgage.  Those  cases  do  not  seem  to  sustain  the  con- 
tention of  the  plaintiff.  A  cause  of  action  against  these  individual 
defendants  as  for  money  had  and  received  is  not,  we  think,  made  out. 
It  is  further  argued  by  the  plaintiff  that  the  individual  defend- 
ants are  liable  in  this  action  as  for  a  misappropriation  to  the  extent 
of  13,347.21.  It  is  to  be  observed  that  in  the  complaint  there  is  no 
charge  of  misappropriation,  or  fraud,  or  negligence,  or  of  any  tor- 
tious act.  And  within  the  rule  that  the  recovery  must  be  accord- 
ing to  the  allegations  of  the  complaint,  it  is  quite  doubtful  whether 
the  plaintiff  is  in  a  position  to  raise  the  question  of  misappropnation. 
It  is  not  apparent  that  by  any  provision  in  the  report  of  the  referee 
upon  the  issues  or  in  the  interlocutory  judgment  there  was  any  de- 
sign to  enlarge  the  scope  of  the  complaint.  Assuming,  however, 
that  the  question  may  be  considered,  can  it  be  said  as  matter  of 
law,  upon  the  endence  and  such  findings  thereon  as  the  referee  on 
the  accounting  may  have  properly  made,  or  the  special  term  be  pre- 
sumed in  support  of  its  judgment  to  have  made,  that  the  plaintiff 
was  entitled  to  a  judgment  against  these  defendants  as  for  a  mis- 
appropriation? The  rights  of  the  plaintiff  against  the  corporation 
are  not  founded  upon  any  statute,  but  upon  a  contract.  So  that 
it  is  not  a  question  whether  the  moneys  were  paid  illegally  or  ultra 
vires,  but  whether  the  contract  was  properly  performed.  It  was 
finally  held  that  the  corporation  had  violated  its  contract,  and  the 
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question  now  is  whether  its  agents,  the  trustees,  are  personally 
liable,  as  well  as  the  corporation,  for  the  deficiency.  The  evidence 
tends  to  show,  and  we  must,  I  think,  assume,  that  these  defendants 
acted  in  good  faith,  and  in  the  exercise  of  their  honest  judgment; 
and  that  the  moneys,  the  expenditure  of  which  was  authorized  by 
them  as  trustees,  and  is  here  complained  of,  were  expended  for  the 
benefit  of  the  corporation  for  its  necessary  running  expenses.  The 
expenditure,  therefore,  was  in  the  line  of  their  duty  to  the  corpora- 
tion. They  were  advised  that  the  bonds  were  invalid,  or  had  been 
extinguished.  The  circumstances  under  which  the  corporation  had 
been  managed  and  controlled  from  1855  to  1878  by  Seymour  and 
Hotchkiss,  who  during  that  time  became  the  owners  and  holders  of 
the  bonds,  would  naturally  lead  them  to  question  their  continued 
validity.  By  section  7  of  the  act  under  which  the  corporation  was 
organized  (chapter  133  of  the  Laws  of  1847,  as  amended  by  chapter 
122  of  the  Laws  of  1853,  passed  and  taking  effect  April  5,  1853), 
the  application  of  the  proceeds  of  sales  of  lots  to  the  payment  of  the 
purchase  money  of  cemetery  lands  was  limited  to  the  one-half  there- 
of, and  the  other  one-half  was  directed  to  be  appropriated  to  im- 
provements and  incidental  expenses.  In  1860,  by  chapter  163  of 
the  Laws  of  that  year,  the  act  was  further  amended  by  authoriz- 
ing the  trustees  to  issue  certificates  of  outstanding  indebtedness  for 
purchase  money  and  for  improvements,  and  it  provided  for  the  keep- 
ing of  a  distinct  and  separate  account  of  such  certificates  in  the 
cemetery  books,  and  applying  at  least  twice  in  each  year  the  pro- 
ceeds of  sales  of  lots  *'in  the  manner  provided  by  the  seventh  sec- 
tion of  the  act  hereby  amended."  This  left  the  limitation  in  force 
as  it  was  made  by  the  amendment  of  1853.  In  1874,  by  chapter 
245,  section  7  was  amended,  and  the  limitation  referred  to  was  left 
out.  It  was,  however,  restored  by  chapter  108  of  the  Laws  of  1879. 
The  amendment  of  the  act  of  1860  by  chapter  433  of  the  Laws  of 
1884  did  not  relate  to  the  manner  of  the  application  of  the  proceeds. 
Ho  that  when  these  defendants,  or  a  portion  of  them,  in  1879,  en- 
tered upon  the  management  of  the  property,  they  found  in  the  stat- 
ute this  limitation  apparently  applicable  which  allowed  only  50 
per  cent,  to  be  applied  on  the  bonds.  They  found  also  that  in  the 
bonds  of  1866  it  was  stated  that  the  original  agreement  of  purchase 
was  that  one-half  of  the  proceeds  should  be  applied  on  the  price  of 
$30,000  and  the  balance  devoted  to  improvements  and  expenses. 
True,  the  defendants  were  notified  of  the  claim  of  plaintiff.  It  was 
made  by  her  in  or  prior  to  1880,  and  in  substance  it  was  yielded  to 
and  payments  made  to  January,  1883.  Payments  were  then  stopped 
until  the  questions  at  issue  should  be  legally  determined,  but  no 
action  was  taken  by  plaintiff  to  assert  her  rights  until  July,  1880. 
In  the  meantime  the  defendants,  or  such  of  them  as  were  acting, 
authorized  the  expenditure  of  only  so  much  of  the  proceeds  as  was 
necessary  to  pay  the  necessary  running  expenses,  and  the  character 
and  amount  of  their  expenditures  was  known  to  the  plaintiff  or  those 
that  represented  her.  The  balance  of  the  proceeds  was  preserved, 
and  the  plaintiff  has,  in  effect,  had  the  benefit  of  that.    As  a  rule. 
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directors  or  trustees  of  a  corporation,  if  they  act  in  good  faith  within 
the  limit  of  the  powers  conferred  by  the  charter,  using  reasonable 
care  and  diligence,  are  not  responsible  for  mere  mistakes  or  errors 
of  judgment  (Hun  v.  Gary,  82  N.  Y.  65,  70;  3  Thomp.  Neg.  §  4103); 
and  it  is  said  that  they  are  not  responsible  for  an  excusable  mistake 
of  law^,  even  though  it  relate  to  the  extent  of  their  power  under  the 
charter  (1  Mor.  Priv.  Corp.  §  557;  Thomp.  Neg.  §  4109;  2  Cook, 
Stock,  Stockh.  &  Corp.  Law,  §  682).  In  Vance  v.  Insurance  Co.,  4 
Lea,  385,  it  was  held  that  directors  who  act  in  good  faith  and  with 
reasonable  care  and  diligence,  but  nevertheless  fall  into  a  mistake, 
either  of  law  or  fact,  are  not  personally  liable  for  the  consequences 
of  such  mistake.  The  view  which  these  defendants  took  of  the  ex- 
tent of  the  obligation  of  the  corporation  to  the  plaintiff  turned  out 
to  be  a  mistaken  one.'  It  was  said  by  the  court  of  appeals,  as  one 
of  the  reasons  for  its  judgment,  that  the  bonds  of  1855  represented 
purchase  money,  and  also  improvements,  and  that,  therefore,  the 
agreement  to  apply  75  per  cent,  was  legal.  The  corporation,  by  its 
corporate  action,  through  its  board  of  trustees,  applied  to  its  own 
use  a  portion  of  the  proceeds  that  it  had  agreed  to  pay  upon  the 
bonds.  The  fact  that  these  defendants,  some  or  all  of  them,  formed 
a  part  of  the  board  when  such  corporate  action  was  taken,  if  they 
acted  in  good  faith,  under  an  honest  mistake  as  to  the  character, 
extent,  or  existence  of  the  contract,  should  not  be  held  to  be  per- 
sonally liable  in  addition  to  the  liability  of  the  corx)oration. 

It  is  further  argued  by  the  plaintiff  that  she  has  a  remedy  under 
the  provision  of  the  act  of  1860,  which  provided  that  the  trustees 
should  keep  a  separate  account  of  certificates  for  purchase  money 
and  those  for  improvements,  and  apply  at  least  twice  a  year  the 
proceeds  of  sales  of  lots  in  the  manner  provided  in  section  7  of  the 
act  of  1847,  as  amended  in  1853.  To  this  proposition  it  may  be  said 
that  no  such  remedy  is  counted  upon  in  the  complaint.  This  is  not 
an  action  for  damages  for  neglect  of  duty.  Besides,  the  bonds  of 
1855,  if  they  may  be  termed  "certificates,"  tirovided  on  their  face 
for  the  payment  on  the  purchase  money  of  a  greater  proportion  of 
the  proceeds  than  the  law  allowed.  This  defect  was  filially  deemed 
to  be  cured  as  against  the  corporation  by  proof  that  in  fact  the  term 
"purchase  money,"  as  stated  in  these  bonds,  included  improvements 
made  by  the  original  proprietors.  Until  an  adjudication  to  this 
effect,  and  especially  in  view  of  the  statement  of  the  purchase  as 
contained  in  the  bonds  of  1866,  it  might  be  said  with  considerable 
force  that  the  trustees  had  the  right  to  act  on  the  theory  that,  as 
stated  in  the  bonds  of  1855,  the  |30,000  was  in  fact  purchase  money, 
and  so  a  greater  proportion  of  the  proceeds  than  the  law  allowed 
was  sought  to  be  applied.  The  act  of  1860  did  not  authorize  the 
application  of  more  than  50  per  cent,  on  purchase-money  certificates, 
and  if  the  trustees  had  the  right  to  assume  that  the  bonds  of  1855 
at  most  had  no  greater  effect  than  purchase-money  certificates,  it  is 
not  clear  that  the  plaintiff  has  any  good  ground  for  complaint.  By 
section  7,  above  referred  to,  it  was  left  to  the  discretion  of  the  trus- 
tees to  determine  what  proportion  of  the  50  per  cent,  applicable 
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to  improTements  and  expenses  should  be  applied  on  improvements 
and  what  proportion  to  exp^ises.  . 

We  have  thus  considered  the  main  features  of  this  case,  and  we 
find  no  good  reason  for  disturbing  the  decision  of  the  special  term 
that  the  present  individual  defendants  are  not  in  this  action  person- 
ally liable.    The  judgment  should  be  affirmed. 

Motion  to  dismiss  denied,  with  |10  costs.  Judgment  and  order 
affirmed,  with  costs.    All  concur. 


(4  App.  Div.  42.) 

MILLIKEN  et  al.  v.  KEPPLER  et  aL 

(Supreme  Court,  AppeUate  Division,  First  Department.    April  17.  1806.) 

I.  Building  Contract— Construction, 

Where  a  building  contract  provides  for  the  completion  of  the  buUdiug 
by  a  specified  time,  "contingent  upon  strikes  and  boycotts."  It  protects 
the  contractor  against  liability  for  unavoidable  delay  so  far  as  it  is  due 
to  strikes,  and  the  strikes  referred  to  are  not  limited  to  such  as  occur  in 
the  shops  of  the  contractor. 

S.  Bakb— Liability  op  Contractor  for  Delay. 

In  an  action  to  establish  subcontractor's  liens  on  a  building,  in  which 
the  owners  filed  a  counterclaim  for  delay  in  completing  it,  it  appeared 
that  the  contract  was  dated  July  7,  1892,  the  year  of  the  Homestead 
strike,  and  provided  that  the  building  should  be  completed  by  a  specl- 
fied  time,  "contingent  on  strikes  and  boycotts*';  that  it  was  not  com- 
pleted by  such  time;  that  in  March,  1802,  the  contractor,  a  corporation, 
made  a  contract  with  an  iron  and  steel  company  providing  generally 
for  the  furnishing  of  such  material  as  was  required  in  performing  such 
contract;  that,  on  the  day  the  building  contract  was  signed,  the  con- 
tractor notified  such  company,  and  directed  the  forwarding  of  material; 
and  that,  in  a  day  or  so,  it  learned  that  such  company's  men  were  not 
at  work,  but  took  no  immediate  steps  to  place  the  order  elsewhere.  The 
president  of  the  contractor  testified  that,  previous  to  the  signing  of  the 
contract,  his  company .  received  bids  from  other  concerns,  and  there 
was  no  concern  he  would  intrust  with  the  woric  at  that  time,  outside  of 
one,  which  was  so  busy  that  he  did  not  think  it  advisable  to  go  to  it, 
especially  as  he  had  the  promise  from  the  manager  of  the  iron  and 
steel  company  that,  if  the  contract  was  given  to  it,  it  would  take  prece- 
dence over  all  others.  The  evidence  of  the  secretary  of  the  iron  an«l 
steel  company  showed  that  not  until  the  end  of  July  or  the  beginning 
of  August  was  the  situation  at  the  works  regarded  as  serious;  that  th^ 
company's  contract  with  the  labor  association  had  expired  June  30,  when 
the  men  quit  work,  but  negotiations  as  to  wages  were  pending,  and  it  was 
expected  day  by  day  that  a  settlement  would  be  reached.  An  experienced 
man  in  the  business  of  iron  construction  testified  that  it  took  from  six 
to  eight  weeks  in  August  and  September  to  fill  an  order,  oa  account  of 
the  demand  during  the  summer  months.  Heldy  that  the  delay  was  caused 
by  strikes,  and  the  contractor  was  not  liable  for  failure  to  perform  by  rea- 
son of  not  having  placed  his  building  contract  elsewhere. 

Appeal  from  court  of  common  pleas,  equity  term. 

Action  by  Edward  F.  Milliken  against  Pauline  Keppler  and  otha*a 
(as  executors  and  trustees  under  the  will  of  Joseph  Keppler,  de- 
ceased), William  Ottmah  and  another  (as  trustees  of  the  estate  of 
Jacob  Ottman,  deceased),  and  Adolph  Schwarzmann,  owners  of  a 
certain  building;  the  Carrere  &  Haas  Iron  Works,  the  contractor 
which  erected  the  building;   and  others, — ^to  establish  and  enforce 
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subcontractors'  liens,  in  which  the  defendant  owners  set  up  a  coun- 
terclaim for  loss  of  rent  caused  by  failure  of  defendant  the  Carrere 
&  Haas  Iron  Works  to  complete  the  building  within  the  time  spec- 
ified in  the  contract.  From  a  judgment  dismissing  the  counter- 
claim, such  owners  appeal.    Affirmed. 

The  appellants,  the  owners  of  certain  land  on  the  northwest  comer  of  Mul- 
berry and  Jersey  streets,  In  the  city  of  New  York,  on  July  7,  1802,  made  a 
contract  with  the  defendant-respondent  the  Carrere  &  Haas  Iron  Works 
whereby  the  latter  agreed  to  erect  and  finish  a  building  thereupon  in  ac- 
cordance with  certain  plans  and  specifications,  furnishing  the  iron  and  all 
other  necessary  materials  specified  In  the  iron  specifications.  The  work  was 
to  be  done  February  1,  1893.  The  seventh  clause  of  the  contract  reads  as  fol- 
lows: '*The  parties  of  the  second  part  herein  [Carrere  &  Haas  Iron  WoricsJ 
agree  with  the  parties  of  the  first  part  that  the  said  iron  work  for  this  new 
building  shall  be  finished  by  them  in  the  specified  time  as  hereinbefore  men- 
tioned, and  which  item  (as  to  said  time)  is  considered  herein  and  under  this 
contract  a  most  important  feature;  but  should  they  fail  to  complete  the  job 
up  to  aforesaid  date,  and  It  should  be  proven  that  the  delay  is  caused  by  the 
said  parties  of  the  second  part,  then  they  shall  be  held  responsible  and  an- 
swerable for  the  loss  of  the  amount  of  rent  caused  to  the  parties  of  the  first 
part  on  account  of  not  having  the  building  ready  for  renting  purposes  by  the 
first  day  of  February,  1893."  Between  the  words,  "In  witness  whereof,**  etc., 
and  the  signatures  of  the  parties  to  the  contract,  were  inserted  the  words, 
"Contingent  upon  strikes,  boycotts,  and  delays  unavoidable.**  The  last  three 
words  were  stricken  out  before  execution,  leaving  the  contract  contingent  only 
upon  strikes  and  boycotts.  The  work  was  not  finished  by  February  1,  1893, 
and  the  appellants  set  up  a  counterclaim  for  loss  of  rent  The  plaintiffs  and 
all  parties  other  than  the  appellants,  and  the  Carrere  &  Haas  Iron  Works  and 
its  receiver,  are  subcontractors,  who  have  filed  liens  against  the  property.  A 
stipulation  was  entered  into  by  all  parties  fixing  the  amount  still  due  the  iron 
works  and  the  Uenors  under  the  contract,  and  for  extra  work.  This  stipula- 
tion is  without  prejudice  to  the  counterclaim  of  the  owners.  It  disposes  of  all 
questions  except  the  validity  of  this  counterclaim,  which  was  dismissed  by 
the  trial  court 

Argued  before  VAN  BRUNT,  P,  J.,  and  BARRETT,  BUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Louis  C.  Raegener,  for  appellants. 

R  M.  Martin,  for  respondent  lienors. 

L.  Sidney  Carrere,  for  respondent  receiver. 

Luke  A.  Lockwood,  for  plaintiffs  respondents 

BARRETT,  J.  The  question  whether  or  not  the  trial  court  erred 
fai  dismissing  the  counterclaim  of  the  appellants  is  one  of  mixed  law 
and  fact.  It  will  be  well  to  consider  first  the  construction  to  be 
given  to  the  contract  The  performance  of  the  contract  was  made 
contingent  upon  strikes  and  boycotts.  The  appellants  claim  that 
the  strikes  referred  to  were  only  such  as  might  occur  in  the  shops 
of  the  contractor.  We  see  no  reason  for  thus  limiting  the  words. 
The  obvious  intent  in  inserting  the  clause  was  to  protect  the  contract- 
or from  liability  for  delays  which  it  could  not  help,  so  far  as  they 
should  be  due  to  strikes.  There  is  no  reason  to  believe  that  any 
strike  wbich  had  a  legitimate  tendency  to  retard  the  contractor  was 
not  meant  to  be  covered  by  the  expression  in  the  contract.  It  does 
not,  however,  follow  from  this  that  the  contractor  was  at  liberty 
to  order  material  from  a  striking  factory,  and  then  rely  upon  the 
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claufle  for  its  protection.  A  duty  rested  upon  It  to  perform  the 
contract  if  possible,  and  to  exercise  care,  diligence,  and  skill  to  this 
end.  All  that  was  obtained  was  immunity  from  the  general  rule 
of  law  which  refuses  to  accept  inevitable  and  unforeseen  accident 
as  an  excuse  for  the  nonperformance  of  an  absolute  agreement 
Harmony  v.  Bingham,  12  N.  Y.  99. 

The  facts  are  that  the  contractor  made  a  contract  with  the  Co- 
lumbia Iron  &  Steel  Company  in  March,  1892,  providing  generally 
for  the  furnishing  of  material  of  the  sort  required  later  in  perform- 
ing this  contract;  that  on  July  7th,  the  day  when  the  contract  was 
signed,  the  president  of  the  Carrere  Works  wrote  the  Columbia 
Company  notifying  it,  and  directing  the  forwarding  of  material; 
and  that  he  learned  a  day  or  so  later  that  the  Columbia  Company's 
men  were  not  at  work,  but  took  no  immediate  steps  to  place  the 
order  elsewhere.    He  testifies: 

"Previous  to  the  signing  of  the  contract  with  the  Puck  people,  on  July  7th. 
we  received  bids,  or  tried  to  receive  bids,  from  other  concern's;  and  there  was 
no  concern  that  I  would  have  liked  to  have  intrusted  that  work  with  at  that 
time,  outside  of  one,  which  were  so  busy  that  I  did  not  think  it  advisable  to 
go  to  them,  especially  as  I  had  the  promise  from  the  vice  president  and  the 
manager  of  this  mill  that,  if  the  contract  were  given  to  them,  ii  would  take 
precedence  over  all  others." 

It  also  appears  that  this  was  the  year  of  the  great  Homestead 
strike,  and  that  the  beam  manufacturers  were  having  a  good  deal 
of  diflQculty  in  supplying  orders.  Milliken,  who  had  been  engaged 
in  the  business  of  iron  construction  for  15  years,  testified  that  it 
took  anywhere  from  6  to  8  weeks  in  August  and  September  to  fill 
an  wder,  on  account  of  the  demand  during  the  summer  months. 
But  the  precedence  which  had  been  promised  to  the  Carrere  Works 
resulted  in  a  delivery  within  two  weeks  from  the  time  the  works 
of  the  Columbia  Company  started  up.  Milliken's  estimate  was  prob- 
ably conservative  for  this  particular  year.  He  was  asked:  ^'Were 
you  delivering  continuously  at  that  time  [August,  September,  and 
October,  1892]?"  And  he  replied:  "No;  we  were  not  delivering 
continuously.  Some  of  our  orders  we  were  back  three  months  on." 
It  also  appeared  by  the  evidence  of  the  secretary  of  the  Columbia 
Company  that  not  till  the  end  of  July  or  the  beginning  of  August 
was  the  situation  at  the  works  regarded  as  serious.  The  company's 
contract  with  the  labor  association  had  expired  June  30th,  at  which 
time  the  men  quit  work;  but  negotiations  as  to  wages  were  pend- 
ing, and  it  was  expected  day  by  day  that  a  settlement  would  be 
reached.  All  of  this  evidence  was  practically  uncontradicted.  The 
fair  inference  from  it  is  that  the  contractor  was  justified  in  the  be- 
lief that  it  would  get  just  as  prompt  and  satisfactory  attention  by 
leaving  the  order  where  it  was  originally  placed  as  by  attempting  to 
place  it  elsewhere.  It  follows  that  the  contractor,  while  exercising 
reasonable  prudence  and  diligence  in  executing  its  contract,  was 
prevented  by  "strikes."  The  only  substantial  claim  of  failure  to 
perform  was  the  delay  in  the  delivery  of  the  beams,  and  for  this  the 
contractor  was  not  liable,  under  a  fair  interpretation  of  the  contract 

The  view  we  have  taken  renders  it  unnecessary  to  discuss  the 
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testimoii  J  in  detail,  or  to  consider  at  length  the  other  question  pre- 
sented by  counsel.  Our  conclusion,  however,  is  that  the  delay 
caused  bj'  the  strike  in  furnishing  the  beams  was  immaterial,  in 
view  of  the  tardiness  of  the  mason,  and  that  the  acts  of  the  appel- 
lants constituted  a  waiver  of  the  delay.  Our  judgment  might  well 
rest  upon  these  grounds,  quite  independent  of  the  view  we  have 
taken  of  the  strike  clause.  We  have  also  examined  the  record  as  to 
the  minor  details  of  the  w^k,  notably  the  mullions,  lintels,  and  shut- 
ter  eyes;  and  we  think  that  the  decided  weight  of  evidence  favors 
the  view  that  the  contractor  was  not  in  default  in  any  of  these  mat- 
ters. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


CRUSE    V.    FINDLA.Y. 

(Supreme  Court,  Appellate  Term,  First  Diepartment.    April  27,  1896.) 

1.  Statute  op  Frauds — Oral  Promise  to  Pat  Another's  Debt  —  Validity. 
Where  the  agreement  is  an  original  one,  an  oral  promise  to  pay  the 
debt  of  another  Is  raUd. 
S.  Sams— Depsmbb— Flbadtng. 

The  statute  of  frauds  must  be  pleaded  as  a  defense. 
8.  Witness— Adverse  Testimony— Contradiction. 

A  party  is  not  precluded  from  conti*adicting  the  adverse  testimony 
of  his  own  witness,  where  the  matter  in  dispute  is  directly  at  issue  in 
the  case. 
4.  Evidence— Conditional  Admission. 

The  admission  of  plaintiff's  evidence,  on  condition  that  it  be  properly 
connected,  is  without  prejudice,  where  defendant  fails  to  move  that 
it  be  stridden  out,  and  brings  out  testimony  on  the  point  in  explanation 
of  the  evidence  in  question. 

Appeal  from  Second  district  court. 

Action  by  Amandus  H.  Oruse  against  Robert  G.  Pindlay  for  work, 
labor,  and  services,  and  materials  furnished.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

William  C.  Reddy,  for  appellant. 
J.  Bradley  Tanner,  for  respondent. 

BISCHOFF,  J.  The  plaintiff  performed  certain  woric  upon  an 
experimental  device  required  by  one  Blanchard,  an  inventor,  and 
the  defendant  was  sought  to  be  charged  with  the  cost,  upon  his 
Terbal  promise  to  assume  the  debt  From  the  evidence,  the  fact 
that  there  was  such  a  promise,  and  that  the  plaintiff  performed  the 
work  in  reliance  upon  it,  appears  quite  suiliciently;  and,  while  there 
was  a  conflict  of  testimony  upon  the  point,  the  justice  was  well 
authorized  to  credit  the  plaintiff's  version  of  the  transaction.  The 
fact  that  the  promise  was  oral  does  not  affect  the  plaintiff's  right  to 
a  recovery,  since  the  evidence  shows  the  agreement  to  have  b^n  an 
original  one,  and  not  a  collateral  assumption  of  another's  debt. 
Furthermore,  the  statute  of  frauds  is  not  available  to  the  defendant, 
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since  it  was  neither  pleaded  in  defense,  nor  alluded  to  upon  the  trial. 
Crane  v.  Powell,  139  N.  Y.  879,  34  N.  E.  911.  There  is  also  suffi- 
cient evidence  that  the  work  was  performed  according  to  the  plain- 
tiff's contract,  and  we  cannot  say  that  the  preponderance  of  the 
proof,  upon  the  conflict  of  evidence  as  to  its  actual  terms,  is  with  the 
defendant.  It  is  true  that  Blanchard,  called  as  a  witness  for  the 
plaintiff,  testified  to  an  agreement  which  was  contrary  to  that  shown 
by  the  plaintiff's  own  testimony  as  to  the  requirements  of  perform- 
ance; but  the  matter  thus  in  dispute  was  directly  at  issue  in  the 
case,  and  therefore  the  plaintiff  was  not  bound  by,  nor  precluded 
from  contradicting,  the  adverse  testimony  of  his  own  witness.  29 
Am.  &  £ng.  Enc.  Law,  812,  and  citations. 

It  is  claimed  that  evidence  as  to  former  transactions,  or  of  a 
nature  similar  to  that  in  suit,  was  improperly  admitted;  but  it  ap- 
pears from  the  record  that  the  admission  was  conditional  upon  the 
evidence  being  properly  connected,  and  the  defendant  not  only 
failed  afterwards  to  move  that  it  be  stricken  out,  but  himself 
brought  out  testimony  upon  the  point  in  explanation  of  the  evidence 
in  question. 

We  find  no  prejudice  to  the  appellant  in  the  rulings  upon  the  trial, 
nor  in  the  final  disposition  of  the  case,  and  the  judgment  therefore 
should  be  affirmed,  with  costs.     All  concur. 


THORP   V.    HEYMAN. 

(Supreme  Court,  Appellate  Term,  First  Department.       April  27,  1896.) 

Pleading — Ambndmbnt. 

Error  cannot  be  predicated  of  the  refusal  of  an  amendment  setting 
up  a  counterclaim,  where  it  Is  apparent  that  it  could  not  he  sustained. 

Appeal  from  Sixth  district  court. 

Action  by  Harry  Thorp  against  Emil  Heyman.  Prom  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

H.  J.  Hindes,  for  appellant. 

Henry  J.  Goldsmith,  for  respondent 

McADAM,  J.  The  action  is  by  the  plaintiff,  on  his  own  behalf 
and  as  assignee  of  one  Piser,  for  commissions  claimed  to  have  been 
earned  by  them  as  canvassing  agents  while  in  the  employ  of  the  de- 
fendant. The  defendant  is  the  owner  of  a  studio,  in  which  photo- 
graphs are  taken  and  frames  sold.  His  specialty  is  enlarging  pic- 
tures, his  plan  being  to  employ  agents  to  go  through  the  country  and 
solicit  orders,  agreeing  that,  if  persons  will  supply  their  photo- 
graphs, the  defendant  will  enlarge  them  free'of  cost,  provided  that, 
when  each  picture  is  ready,  the  customer  buys  a  frame  at  an  expense 
of  at  least  $3.05.  The  agreement  with  the  plaintiff  and  his  assignor 
was  that  they  should  have  75  cents  on  all  orders  that  were  good, 
and  20  per  cent  of  75  cents  for  those  that  were  not  good.    It  was, 
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therefore,  expected  that  many  of  the  orders  would  not  be  profitable; 
but  they  were,  nevertheless,  to  be  paid  for  as  stated.  The  plain- 
tiff procured  48  orders,  and  his  assignor  47, — making,  in  all,  95. 
The  defendant  proved  that  28  of  these  orders  were  bad,  and  there 
was  reason  to  believe  that  some  were  what  the  witnesses  described 
as  "fake,"  or  fraudulent,  orders;  but  there  was  no  satisfactory  proof 
upon  this  subject  Figuring  on  the  proper  basis,  there  was  due  to 
the  plaintiff  and  his  assignor  just  about  the  amount  for  which  the 
justice  directed  a  recovery.  Mr.  Helsey,  the  manager  of  the  de- 
fendant's portrait  department,  furnished  the  plaintiff  and  his  as- 
signor with  slips  which  tend  to  corrobcnrate  the  plaintiff's  evidence 
as  to  the  balance  due,  and,  taken  as  a  whole,  the  judgment  is  fully 
sustained  by  the  evidence  presented. 

Upon  employing  the  plaintiff  and  his  assignor,  the  defendant  gave 
them  each  |25.  They  claimed  this  was  a  bonus  to  secure  their  serv- 
ices. Such  was,  no  doubt,  the  fact,  and  the  justice  evidently  so 
found.  The  defendant  undertook  to  amend  his  answer  by  setting 
up  a  counterclaim,  in  the  hope  of  recovering  back  or  obtaining  credit 
for  the  |50,  and  the  justice  refused  to  allow  the  amendment.  As- 
suming, as  we  do,  that  the  justice  might  properly  have  granted  the 
application  (Code,  §  2944;  Consolidation  Act  1882,  §  1347),  his  refusal 
to  do  so  was  not  error.  An  amendment  may  be  refused,  if  it  be 
immaterial,  unnecessary,  or  will  not  accomplish  the  purpose  for 
which  it  is  intended.     1  Enc.  PI.  &  Prac.  523. 

The  case  was  decided  upon  conflicting  evidence.  The  justice, 
having  seen  the  witnesses,  and  observed  their  manner  of  testifying, 
was  best  qualified  to  determine  the  questions  of  credibility  and 
weight  of  evidence;  and  the  judgment  rendered  by  him  must  be 
affirmed,  with  costs.    All  concur. 


BEAL  T.  AMERICAN   DIAMOND  ROCK-BORING  CO. 

(Supreme  Court.  Appellate  Term,  First  Department.    April  27,  1896.) 

1.  Assumpsit— Money  Loaned— Exchange  op  Checks. 

An  exchange  of  checks  for  equal  amounts,  between  two  parties,— one 
check  being  paid,  and  the  other  dishonored,— imports  a  loan  to  the  party 
receiving  the  money;  and  if  the  dishonored  check  be  subsequently  sur- 
rendered, without  payment  or  satisfaction,  an  action  for  the  amount  of 
the  loan  may  be  maintained. 

2.  Same- Evidence. 

The  fact  that  the  dishonored  check  was  made  by  a  company,  to  the 
order  of  a  party  who  was  its  president,  and  the  exchange  was  made  by 
him  with  the  plaintiff,  and  that  he  subsequently  retired  the  check  by  giv* 
ing  two  bonds  of  his  own,  taking  back  an  option  to  repurchase  on  or 
before  a  certain  date,  Is  not  conclusive  that  the  loan  was  made  to  the 
payee  of  the  check,  and  not  to  the  company  of  which  he  was  president, 
nor  that  the  subsequent  surrender  of  the  check,  and  receipt  of  the  bonds, 
was  a  payment  of  the  check. 
8.  Same— Question  for  Jury. 

Upon  the  facts  of  the  case.  It  was  proper  to  submit  to  the  jury  the  ques- 
tion as  to  whom  the  loan  was  made,  and  whether  it  was  repaid. 
(ByUabus  by  the  Court) 
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Appeal  from  city  court  of  New  York,  general  term. 

ABBumpsit  by  Byron  A.  Beal  against  the  American  Diamond 
Rock-Boring  Company  for  money  loaned.  There  was  judgment  for 
plaintiff,  which  was  affirmed  by  the  general  term  of  the  city  court 
(37  N.  Y.  Supp.  25),  and  defendant  appealed.    Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Burton  N.  Harrison,  for  appellant. 
Putney  &  Bishop,  for  respondent. 

DALY,  P.  J.  The  transactions  involyed  in  this  action  were  had 
between  the  president  of  the  defendant  company,  Mr.  Tompkins, 
and  the  plaintiff.  In  May,  1891,  Mr.  Tompkins  called  on  the  plain- 
tiff, with  a  check  of  the  company,  signed  by  Mr.  Tompkins,  the  pres- 
ident, and  Mr.  Bostelmann,  the  treasurer,  to  the  order  of  Mr.  Tomp- 
kins, for  1750,  dated  May  4,  1891,  and  indorsed  by  Mr.  Tompkins. 
Mr.  Tompkins  asked  for  an  exchange  of  checks,  and  received  from 
the  plaintiff  his  check  to  the  order  of  the  defendant,  the  American 
Diamond  Bock-Boring  Company,  for  |750,  dated  May  4,  1891.  This 
check  was  indorsed  by  Mr.  Tompkins,  ^^ American  Diamond  Bock- 
Boring  Company,  C.  H.  Tompkins,  Brest,"  and  collected.  The  check 
of  the  company,  for  which  it  was  exchanged,  was  depocdted  by  the 
plaintiff  for  payment,  and  returned  unpaid.  Some  days  afterwards 
Mr.  Tompkins  called  on  the  plaintiff,  and  received  the  check  on  giv- 
ing the  plaintiff  his  own  check  for  interest  and  commission,  ^7.50, 
and  two  bonds  of  the  Idaho  Mining  &  Irrigation  Company;  receiv- 
ing from  the  plaintiff  an  agreement  to  reconvey  the  bonds  to  Mr. 
Tompkins  on  the  payment  of  |750  by  or  before  June  6,  1891.  The 
exchange  of  the  check  of  the  defendant  company  for  the  check  of 
the  plaintiff,  and  the  payment  of  the  latter  while  the  former  was 
dishonored,  imported  a  loan  of  money  by  the  plaintiff  to  the  com- 
pany; and  the  subsequent  surrender  of  the  latter  check,  if,  upon 
such  surrender,  there  was  no  payment  of  the  loan,  nor  release  of  the 
company,  entitled  the  plaintiff  to  maintain  an  action  against  the 
company  for  the  original  consideration,  to  wit,  the  money  loaned. 

The  case  was  submitted  to  the  jury  on  the  issue  raised  by  the 
answer,  as  to  whether  the  loan  was  made  to  Mr.  Tompkins  indi- 
vidually, or  to  the  company  of  which  he  was  president,  and  whether 
it  had  been  paid  and  discharged.  At  the  close  of  the  whole  case  the 
defendant  moved  for  the  direction  of  a  verdict  in  its  favor,  which 
was  denied,  and  an  exception  taken.  The  contention  of  the  defend- 
ant that  the  transaction  was  a  loan  by  the  plaintiff  to  Mr.  Tomp- 
kins individually,  and  not  to  the  company  of  which  he  was  pres- 
ident, is  based  principally  upon  evidence  showing  that  he  had  a 
previous  individual  transaction  with  the  plaintiff,  substantially  upon 
collateral,  which  loan  had  been  several  times  extended,  and  was 
still  unsettled  when  he  called  on  the  plaintiff  vrtth  the  check  in 
question;  upon  the  testimony  of  Mr.  Tompkins,  "I  went  to  Mr.  Beal, 
•  *  ,*  and  asked  him  to  loan  me  |750  by  an  exchange  of  checks 
for  a  few  days;"  and  upon  the  evidence  that  Mr.  Tompkins  took  up 
the  dishonored  check  by  giving  his  own  check  for  the  interest  and 
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commission  thereon,  and  by  giving  two  bonds,  his  own  property,  with 
the  option  to  repurchase  for  the  amount  of  the  loan.  The  facts  are 
not  conclusive  against  the  claim  of  the  plaintiff  that  the  loan  was 
made  to  the  company,  and  not  to  Mr.  Tompkins  individually.  The 
latter  does  not  testify  that  he  informed  the  plaintiff  that  the  loan 
was  upon  his  individual  account.  All  that  he  stated  to  the  plain- 
tiff at  the  time  is  consistent  with  an  application  on  behalf  of  the 
company.  While  it  is  significant  that  the  company's  check  was 
made  to  his  order  as  an  individual.  It  is  quite  as  significant  that 
the  plaintiff  gave,  and  that  T6mpkins  received  in  exchange  for  it, 
a  check  to  the  order  of  his  company.  The  defendant  seeks  to  avoid 
the  effect  of  the  transaction,  as  expressed  by  that  Instrument,  by 
suggesting  that  the  drawing  that  check  to  the  order  of  the  company, 
and  not  to  Mr.  Tompkins  individually,  was  due  to  a  mistake.  But 
there  is  no  evidence  of  mistake, — no  evidence  that  plaintiff  did  not 
intend  to  do  exactly  what  he  did,  in  drawing  the  check  so  that  the 
money  he  loaned  should  go  to  the  defendant;  and  the  reasonable 
inference  and  presumption  from  the  giving  and  receiving  of  the 
check  so  drawn  is  that  the  loan  was  made  to  the  company,  and  was 
fio  understood  by  the  plaintiff  and  by  the  president.  The  latter  ap- 
plied for  an  exchange  of  checks,  and  the  plaintiff  might  fairly  infer 
that  the  loan  was  asked  on  behalf  of  the  party  for  whose  check  the 
plaintiff's  was  exchanged.  It  was  not  conclusive  that  the  defend- 
ant's check  was  drawn  to  the  order  of  Tompkins  individually,  since 
it  might  be  assumed  that  this  was  done  for  the  sake  of  convenience, 
in  enabling  him  to  transfer  it  by  indorsement  over  to  the  party  from 
whom  he  might  be  able  to  obtain  a  loan  or  exchange.  The  receipt 
afterwards  from  Mr.  Tompkins  of  his  bonds,  and  delivering  of  the 
note  of  the  company  to  him,  is  not  very  strong  evidence  that  the 
original  loan  was  not  made  to  the  company.  It  looks  rather  the 
other  way,  as  indicating  a  desire  on  Mr.  Tompkins'  part,  by  retiring 
the  company's  written  obligation,  to  prevent  recourse  against  it  for 
its  indebtedness.  Whether  this  latter  transaction  was  a  satisfac- 
tion of  the  company's  indebtedness  was  a  question  of  fact.  There 
was  no  evidence  of  an  agreement  to  receive  Mr.  Tompkins'  bonds 
as  payment,  save  what  is  to  be  inferred  from  the  surrender  of  the 
check.  To  rebut  the  inference  that  the  debt  was  then  discharged, 
we  have  the  undisputed  fact  that  after  that  time  the  plaintiff  tried 
to  induce  Mr.  Tompkins  to  allow  the  |750  out  of  the  moneys  coming 
to  the  company  which  the  plaintiff  collected  on  collateral  to  a  sub- 
sequent loan  to  the  company.    Mr.  Tompkins  testified: 

"He  wanted  me  to  pay  him  the  $750,  claiming  that  I  stUl  owed  him  $750 
on  the  alleged  transaction  he  is  referring  to  now.  I  told  him  that,  if  there  was 
any  Indebtedness  upon  that,  it  was  mine,  and  not  the  company's;  that  the 
company  had  nothing  to  do  with  It,  and  that  it  was  a  matter  between  him  and 
me;  that  I  was  willing  to  repay  it  to  him  out  of  this,  if  it  could  be  done,  but, 
in  the  condition  in  which  the  company  then  was,  it  could  not  be. done;  and 
that  I  would  probably  make  an  arrangement  with  him  shortly." 

This  testimony  of  the  defendant  evidently  disposed  the  jury  to 
legard  the  transaction  by  which  the  check  was  given  up  as  not 
understood  by  either  party  as  a  payment  of  the  debt    This  being 
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BOy  there  remained  only  the  question  as  to  whether  the  original  loan 
was  made  to  the  defendant,  and  the  evidence  upon  that  point  sus- 
tains the  finding  that  it  was. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  con- 
cur. 


SCHMIDT  ▼.  LIVINGSTON. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  27,  1896.) 

Pbohissort  Note— Payment— New  Note  by  Indorsee. 

Where,  after  the  transfer  of  a  note  by  indorsement,  the  payee  paid  & 
part  thereof  to  the  holder,  and  gave  him  a  new  note  for  the  balance, 
there  being  no  surrender  of  the  old  note,  and  no  additional  security  be- 
ing given,  the  new  note  operates  merely  as  a  new  promise,  and  not  as  a 
payment  of  the  original  note. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Bernard  Schmidt  against  William  Livingston  and 
others  to  recover  balance  due  on  a  promissory  note.  There  was 
judgment  for  plaintiff,  which  was  affirmed  by  the  general  term,  and 
defendant  Livingston  appeals.    Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOPF,  JJ. 

G.  O.  &  L.  S.  Hulse,  for  appellant. 

Ten  Eyck  &  Remington,  for  respondent. 

McADAM,  J.  The  action  is  to  recover  a  balance  due  npon  a 
promissory  note  for  |492,  made  by  the  defendant  Livingston,  De- 
cember 27,  1893,  to  the  order  of  David  A.  McLeod  &  Son,  and  pay- 
able three  months  after  date  at  the  West  Side  Bank.  The  payees 
transferred  the  note  to  the  plaintiff  for  value,  before  maturity.  The 
defense  is  that  after  the  note  became  due  McLeod  &  Son  paid  the 
plaintiff  on  account  |250,  and  gave  him  a  new  note  for  the  balance, 
and  that  said  new  note  was  accepted  in  satisfaction  of  the  balance 
due  on  the  old  one.  The  infirmity  in  the  defense  is  that  the  cred- 
itor did  not  surrender  the  old  note,  nor  did  he  accept  from  the  payees 
thereon  any  additional  security;  and  the  nature  of  the  transaction 
suggests  the  mere  giving  of  time  to  McLeod  &  Son,  the  payees  and  in- 
dorsers,  to  pay  the  old  note, — ^a  circumstance  which  did  not  in  any 
manner  prejudice  the  appellant,  who  was  the  maker  thereof.  If 
the  plaintiff  had  surrendered  or  destroyed  the  old  note  (Kent  v. 
Reynolds,  8  Hun,  559),  or  McLeod  &  Son  had  given  additional  se- 
curity for  the  debt,  so  that  the  plaintiff-  had  secured  to  himself  some 
advantage  he  did  not  before  possess,  there  might  have  been  merit  in 
the  appellant's  contention.  AH  McLeod  &  Son  gave  was  a  new 
promise  to  pay  an  obligation  on  which  they  were  already  liable,  and 
the  debt  could  not  be  extinguished  by  a  mere  unperformed  promise 
to  discharge  it.  Cole  v.  Sackett,  1  Hill,  516,  The  plaintiff  properly 
sned  upon  the  old  note,  and  surrendered  the  new  one  at  the  trial. 
Id.  If  McLeod  &  Son  had  paid  the  new  note,  there  would  have  been 
an  accord  and  satisfaction ;  but,  as  they  did  not,  that  question  does 
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not  confront  ub.  Where  a  draft  or  note  is  taken  for  a  present  debt, 
— ^tbat  is,  one  contracted  at  the  time, — ^the  presumption  is  that  it 
was  agreed  to  be  taken  in  payment,  and  the  burden  of  proving  the 
contrary  rests  upon  the  plaintiff;  while,  if  it  was  for  a  precedent 
debt,  the  presumption  is  that  it  was  not  taken  as  payment,*  and  the 
onus  of  establishing  that  it  was  so  taken  rests  upon  the  defendant. 
Gibson  v.  Tobey,  46  N.  Y.  637,  640;  Hall  v.  Stevens,  116  N.  Y. 
201,  22  N.  E.  374.  In  Guilford  v.  Mulkin,  85  Hun,  at  page  491,  33 
N.  Y.  Supp.  134,  the  court  said: 

♦*The  note  is  but  a  written  security  for  the  debt,  and  only  extinguisnes  It 
upon  payment.  The  debt  is  not  merged  in  the  note.  If  the  note  is  not  paid 
when  due,  the  security  is  dishonored,  and  the  suspended  time  of  payment 
ended,  and  the  debt  still  remains,  and  the  creditor  can  sue  on  the  original  ob- 
ligation. If  the  debtor  claims  that  his  written  promise  to  pay  accomplished 
the  payment,  he  must  show  that  his  promise  has  been  performed.  He  cannot 
pay  his  debts  with  a  broken  promise." 

Chief  Justice  Holt,  in  Ward  v.  Evans,  2  Ld,  Eaym.  930,  held  that 
''paper  is  no  payment  where  there  is  a  precedent  debt,  for  when 
such  is  given  in  payment,  it  is  always  intended  to  be  taken  under 
this  condition,  to  be  payment  if  the  money  be  paid  thereon.''  The 
rule  stated  has  been  almost  uniformly  followed  in  this  state.  Noel 
V.  Murray,  13  N.  Y.  167;  Gibson  v.  Tobey,  46  N.  Y.  64Q;  Hall  v. 
Stevens,  116  N.  Y.  201,  22  N.  E.  374;  Parrott  v.  Colby,  6  Hun,  55, 
affirmed  71  N.  Y.  597;  Iron  Co.  v.  Walker,  76  N.  Y.  522;  Manu- 
facturing Co.  V.  Connell,  88  Hun,  254,  34  N.  Y.  Supp.  717.  The 
original  demand  is  not  extinguished,  although  it  is  expressly  agreed 
to  take  the  note  in  satisfaction  (Cole  v.  Sackett,  1  Hill,  516),  a  doc- 
trine reiterated  and  approved  in  Parrott  v.  Colby,  6  Hun,  at  page 
58,  aifirmed  71  N.  Y.  597,  and  in  Waydell  v.  Luer,  5  Hill,  448,  and 
Hill  V.  Beebe,  13  N.  Y.,  at  page  562.  See,  also,  Hawley  v.  Poote, 
19  Wend,  516;  Prisbie  v.  Larned,  21  Wend.  450,  452;  Tobey  v. 
Barber,  2  Hare  &  W.  Lead.  Cas.  (5th  Ed.)  245.  Some  of  the  cases 
hold  that  the  taking  of  a  new  note  payable  at  a  future  day  extends 
the  time  of  credit  until  the  new  note  falls  due,  and  that  giving  a 
note  for  an  open  account  is  a  good  consideration  for  an  extension. 
Place  V.  Mcllvain,  1  Daly,  266;  Maier  v.  Canavan,  8  Daly,  272; 
Fleischmann  v.  Stern,  90  N.  Y.,  at  page  115.  Others  hold  that,  in 
the  absence  of  an  express  iigre^^iieut  or  a  new  consideration,  the 
mere  acceptance  of  a  note  does  not  even  produce  that  result  Gra- 
ham V.  Negus,  55  Hun,  440,  8  N.  Y.  Supp.  679;  Cary  v.  White,  52 
N.  Y.  138;  Halliday  v.  Hart,  30  N.  Y.  474;  Parmelee  v.  Thompson, 
45  N.  Y.  48;  Bank  v.  Franklin,  55  N.  Y.  235.  Whatever  the  effect 
may  be,  the  cases  agree  that  the  original  debt  is  not  extinguished, 
and  that,  if  the  note  is  not  paid,  it  does  not  prejudice  the  remedies 
of  the  creditor  on  the  original  cause  of  action,  provided  he  sur- 
renders the  note  at  the  trial;  and  that  is  what  the  plaintiff  did 
here.  Burdick  v.  Green,  15  Johns.  247;  Hughes  v.  Wheeler,  8  Cow. 
77;  Johnson  v.  Jones,  4  Barb.  369;  Armstrong  v.  Tufts,  6  Barb. 
432;  Bank  v.  Dana,  32  Barb.  296;  Armstrong  v.  Cushney,  43  Barb. 
340;  and  kindred  cases.  The  cases  relied  on  by  the  appellant  do 
not  conflict  vdth  these  views.    In  Pratt  v.  Foote,  9  N.  Y.  463,  a  bank 
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received  upon  a  debt  a  check  drawn  upon  itself  by  one  of  its  own 
customers.  It  charged  the  check  in  account,  and  thereby  appro- 
priated the  drawer's  funds  to  its  payment.  In  Skinner  Engine  Co. 
V.  Old  Staten  Island  Dyeing  Establishment,  12  Misc  Rep.  71, 33  N.  T. 
Supp.  82,  the  question  was  whether  a  plaintiff  who  accepted  a 
diverted  note  in  payment  of  a  precedent  debt  became  a  bona  fide 
holder,  and  the  court  held  he  did  not.  In  Jaffray  v.  Davis,  124  X. 
Y.  164,  26  N.  E.  351,  the  defendant,  who  was  indebted  on  a  bank 
account,  gave  his  note  for  one-half  the  debt,  secured  by  a  chattel 
mortgage,  under  an  agreement  with  the  creditor  that  the  same  was 
to  discharge  the  debt.  Held,  that  the  additional  benefit  to  the  cred- 
itor of  the  security  was  a  sufficient  consideration  to  support  the 
agreement.  Luddington  v.  Bell,  77  N.  Y.  138,  holds  that  the  accept- 
ance of  the  note  of  one  partner  of  a  dissolved  firm  for  his  share  of 
the  debt,  followed  by  payment  of  the  note,  was  a  good  accord  and 
satisfaction.  The  court  followed  Waydell  v.  Luer,  3  Denio,  410, 
where  the  reason  given  for  the  ruling  was  that  an  individual  note 
of  one  partner  may  be  preferable  to  and  a  better  security  than  a 
demand  against  the  firm;  for  the  court  said  "that  it  may  frequently 
occur  that  a  claim  against  a  firm  may  in  fact  be  worth  less  than  if 
held  against  one  of  its  members,  not  merely  on  account  of  the  means 
of  enforcing  payment,  but  as  to  the  availability  of  the  fund  out  of 
which  it  is  to  be  made."  In  reaffirming  the  same  rule,  the  court,  in 
Allison  V,  Abendroth,  108  N.  Y.  470,  at  page  472, 15  N.  E.  606,  said: 

''It  l8  held  that  where  there  is  an  independent  consideration,  or  the  creditor 
receives  any  benefit,  or  is  put  in  a  better  position,  or  from  which  there  may  be 
legal  possibility  of  benefit  to  which  he  was  not  entitled  except  for  the  agree- 
ment, then  the  agreement  is  not  nudum  pactum,  and  the  doctrine  of  the  com- 
mon law  has  no  application." 

The  principles  of  these  exceptional  cases  do  not  aid  the  appel- 
lant, for  here  there  was  no  independent  consideration,  no  benefit  or 
possibility  of  benefit  to  the  creditor,  and  he  was  not  put  in  any  better 
position  than  before.  Livingston  was  liable  to  him  as  maker  of  the 
note,  McLeod  &  Son  as  indorsers.  Unlike  partners,  the  maker  and 
indorsers  were  severally  as  well  as  jointly  liable  (Code,  §  454),  and 
the  payment  of  the  |250  cash  merely  discharged  pro  tanto  a  duty 
owing,  and  does  not  arise  to  the  dignity  of  a  new  consideration. 
Parmelee  v.  Thompson,  45  N.  Y.  58;  Tammien  v.  Clause,  67  Barb. 
430. 

The  suggestion  that  the  indorsers  may  have  been  discharged  from 
.the  old  note  for  want  of  notice  of  dishonor  is  effectually  answered 
by  their  letter  (Exhibit  C),  in  which  it  is  stated  that  the  notice  of 
protest  was  received,  and  there  is  no  intimation  that  it  was  not 
timely  given.  No  defense  was  established,  and  the  court  properly 
directed  a  verdict  in  favor  of  the  plaintiff  for  the  balance  due. 

It  follows  that  the  judgment  must  be  afiOrmed,  with  costs.  All 
concur. 


Digitized  by  VjOOQIC 


8up.  Ct)  GOODELL  r.  HURLBUT.  749^ 

GOODELL  V.  HURLBUT  et  al. 

(Supreme  Ck)urt,  Appellate  Division,  First  Department.    May  1,  1896.) 

Contracts  —  Against   Public  Policy  —  Commission  to  Aobnt  from  Third 
Person. 

A  contract  by  an  agent,  without  knowledge  of  his  principal,  providing 
for  the  payment  of  a  commission  to  him  by  a  third  person  for  exercising 
his  powers  as  agent  for  the  benefit  of  such  third  person,  is  void  as  against 
public  policy. 

Appeal  from  special  term,  New  York  county. 

Action  by  Richard  H.  Goodell  against  William  W.  Hurlbut  and 
others  for  commissions.  Prom  an  interlocutory  judgment  overrul- 
ing his  demurrer  to  a  separate  defense,  plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUM«EY,  WIMJAMS, 
CyBRIEN,  and  INGRAHAM,  JJ. 

Everett  P.  Wheeler,  for  appellant 
William  W.  Goodrich,  for  respondents. 

INGRAHAM,  J.  The  action  is  brought  by  the  plaintiff  to  recover 
a  commission  which  the  defendants  agreed  to  pay  plaintiff  for  his 
services  in  negotiating  a  charter  of  the  steamer  George  Dumois,  of  2  J 
per  cent,  on  the  amount  of  the  charter  hire  agreed  to  be  paid.  The 
answer  demurred  to  alleges  that  at  the  time  of  the  agreement  in 
question  the  plaintiff  was  an  employ^  of  a  corporation,  under  a 
Btated  and  regular  compensation;  that,  as  such  employ^,  he  was 
sent  to  the  United  States  to  negotiate  and  execute  charters  of  three 
steamers  named  in  the  complaint,  and  that  he  had  from  said  corpo- 
ration a  power  of  attorney  authorizing  him  to  negotiate  and  execute 
such  charters,  and  that  such  charters  were  negotiated  and  executed 
by  him  as  attorney  for  the  company;  that  the  said  defendants  agreed 
to  pay  him.2i  per  cent,  commission  on  the  amount  of  such  charters, 
but  that  said  company  had  not  assented  to  the  payment  to  the  plain- 
tiff of  the  amount  of  such  commissions,  and  has  given  notice  to  the 
defendants  not  to  pay  the  same;  and  that  the  contract  between 
the  plaintiff  and  the  defendants  was,  as  to  the  plaintiff,  void  and 
against  public  policy.  By  his  demurrer  the  plaintiff  admits  that  he, 
as  the  agent  of  the  corporation  owning  these  steamships, — sent  here 
to  negotiate  and  execute  a  charter  of  the  steamships, — made  a  con- 
tract with  the  defendants  whereby  the  defendants  were  to  pay  him 
a  commission  for  making  a  contract  between  his  employers  and 
principals  and  the  defendmits.  The  demurrer  was  overruled  by  the 
court  below  on  the  ground  that  such  contract  was  void,  and  one  that 
the  court  could  not  enforce. 

The  question  here  presented  is,  not  as  to  the  validity  of  the  charter 
made  by  the  plaintiff  as  agent  for  his  principal,  but  whether  an 
independent  contract  made  between  the  plaintiff  and  a  third  party, 
with  whom  the  plaintiff  is  negotiating  on  behalf  of  his  principal, 
whereby,  upon  the  execution  of  such  contract,  plaintiff  is  individually 
to  receive  a  sum  of  money  from  such  third  party,  is  a  contract  which 
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the  courts  will  enforce  in  an  action  between  the  agent  individually 
and  such  third  party.  "It  is  a  well-settled  and  salutary  rule  that 
*a  person  who  undertakes  to  act  for  another  in  any  matter  shall  not, 
in  the  same  matter,  act  for  himself.'  It  is  only  by  a  rigid  adherence 
to  this  simple  rule  that  all  temptation  can  be  removed  from  one  act- 
ing in  a  fiduciary  capacity  to  abuse  his  trust,  or  seek  his  own  ad 
vantage  in  the  position  which  it  affords  him.  ♦  ♦  ♦  The  rule 
which  places  it  beyond  the  power  of  the  agent  to  profit  by  such 
transactions  is  founded  upon  considerations  of  policy,  and  is  in- 
tended, not  merely  to  afford  a  remedy  for  discovered  frauds,  but  to 
reach  those  which  may  be  conceded,  and  also  to  prevent  them,  by 
removing  from  agents  and  trustees  all  inducement  to  attempt  deal- 
ing for  their  own  benefit  in  matters  which  they  have  undertaken  for 
others,  or  to  which  their  agency  or  trust  relates."  Dutton  v.  Willner, 
52  N.  Y.  318.  It  is  entirely  immaterial,  in  considering  the  validity 
of  such  a  contract,  as  to  whether  or  not  the  agent  made  the  best 
contract  that  he  could  for  his  principal.  The  princijml  was  entitled 
to  the  services  of  his  agent,  uninfluenced  by  any  hope  of  reward  or 
advantage  from  the  person  with  whom  he  was  dealing  as  agent  for 
his  principal.  Common  honesty  requires  that  such  an  agent,  in 
dealing  with  others,  should  not  be  exposed  to  the  temptation  of 
being  influenced  by  a  private  agreement  made  with  third  parties, 
which  is  to  inure  to  the  benefit  of  the  agent,  and  not  to  the  principal. 
And  to  allow  an  agent  to  recover  upon  such  a  contract,  irrespective 
of  the  question  of  the  right  of  the  principal  to  the  benefit  of  the 
contract  made  in  favor  of  the  agent,  would  sweep  away  the  moat 
efficacious  means  for  the  enforcement  of  this  most  salutary  rale. 
The  observation  of  Lord  Mansfield  in  Holman  v.  Johnson,  1  Gowp. 
343,  has  been  often  cited  as  stating  the  basis  upon  which  courts 
refuse  to  enforce  contracts  of  this  character.     He  said: 

"The  objection  tbat  a  contract  is  immoral  or  iUegal  as  between  piaintiff  and 
defendant  sounds  at  all  times  very  ill,  in  the  mouth  of  the  defendant.  It  is 
not  for  his  sake,  however,  that  the  objection  is  ever  allowed;  but  it  is  founded 
in  general  principles  of  policy,  which  the  defendant  has  the  advantage  of.  con- 
trary to  the  real  justice,  as  between  him  and  the  plaintiff,  by  accident*  if  I 
may  so  say." 

See  Woodworth  v.  Bennett,  43  N.  Y.  274,  where  this  remark  of 
Lord  Mansfield's  is  quoted  with  approval,  and  where  the  rule  that  a 
contract  which  is  void  as  against  public  policy  will  not  be  enforced 
was  strictly  applied.  That  such  a  contract  as  the  one  in  question 
comes  within  this  class  is  clear.  The  case  of  Bollman  v.  Loomis, 
41  Conn.  581,  jwesents  this  question.  There  the  plaintiff,  acting  for 
a  Mrs.  Robinson,  went  to  the  defendant  with  Mrs.  Robinson  to  pur- 
chase a  piano.  The  defendant,  knowing  his  relation,  requested 
plaintiff  to  endeavor  to  effect  a  sale,  and  to  urge  the  piano  upon  the 
Robinsons.  This  the  plaintiff  promised  to  do,  and  did,  and  a  sale 
was  effected.  Neither  of  the  Robinsons  at  any  time  knew  that  the 
plaintiff  was  acting  for  defendant,  and  after  the  sale  the  plaintiff 
recovered  a  judgment  for  his  services,  against  the  defendant.  ITie 
court  held  that  a  contract  by  the  defendant  to  pay  plaintiff  for  his 
services  in  inducing  the  Robinsons  to  purchase  was  void,  and  that 
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the  plaintifF  could  not  recover.     In  the  case  of  Bell  v.  McConnell,  37 
Ohio  St.  399,  it  is  said: 

'It  is  equally  clear,  both  upon  principle  and  authority,  that  in  case  of  such 
double  employment  he  can  recover  from  neither,  where  his  employment  by 
either  Is  concealed  from,  or  not  assented  to  by,  the  other.  ♦  ♦  ♦  It  Is  no 
answer  to  say  that  the  second  employer,  having  knowledge  of  the  first  employ- 
ment, should  be  held  liable  on  his  promise,  because  he  could  not  be  defrauded 
in  the  transaction.  The  contract  itself  is  void  as  against  public  policy  and 
good  morals,  and,  both  parties  thereto  being  in  pari  delicto,  the  law  will  leave 
them  as  it  finds  them." 

See,  also,  Capener  v.  Hogan,  40  Ohio  St  203. 

The  judgment  was  clearly  right,  and  should  be  affirmed,  with 
costs,  with  leave  to  the  plaintiff  to  withdraw  the  demurrer  upon 
payment  of  costs  in  this  court  and  in  the  court  below.     All  concur. 


LIVINGSTON  et  aL  v.  MANHATTAN  RY.  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    May  1,  1896.) 

1.  Appeal— Judgment— Amendment. 

Where  a  judgment  for  damages  to  the  fee  value  of  land  by  the  construc- 
tion of  an  elevated  rdad  along  the  street  on  which  it  abuts,  by  the  de- 
scription in  the  complaint,  which  included  land  which  did  not  abut  on  the 
street,  being,  through  inadvertence,  adopted,  allowed  damages  for  the  non- 
abutting  land,  but  the  findings  of  fact  and  conclusions  of  law  on  which  the 
Judgment  was  based  expressly  excluded  damages  for  such  land,  the  Judg- 
ment should,  on  appeal,  be  amended  so  as  to  conform  the  description  to  the 
finding  of  facts  and  conclusions  of  law. 

2.  Eminent  Domain— Elevated  Kailroads— Injuries  to  Abuttihg  Property 

— Damages  to  Fee. 

An  award  of  $7,500  as  damages  to  the  fee  value  of  land  by  the  construc- 
tion of  an  elevated  road  along  the  street  on  which  the  land  abutted  was 
not  excessive,  where  the  land  had  a  frontage  of  84  feet  on  the  street,  and 
it  appeared  that  the  construction  of  the  road  prevented  the  street  from  be- 
coming one  of  the  principal  business  streets  of  a  large  city. 
&  Same— Loss  op  Easements  op  Light  and  Air— Evidence  to  Establish. 

In  an  action  for  damages  to  buildings  by  their  being  deprived  of  ease- 
ments of  light  and  air  by  the  construction  of  an  elevated  railroad  along 
the  street,  on  the  west  side  of  which  they  abutted,  there  was  evidence  that 
originally  another  lot  was  between  the  east  line  of  the  lot  on  which  tliey 
were  located  and  the  street;  that  in  widening  the  street,  in  1868,  25  feet 
were  taken  off  the  land  abutting  on  the  west  side  of  the  street,  the  com- 
missioners having  ascertained  that  the  intervening  lot  was  25  feet  3 
inches  wide;  that  the  deed  in  1838  to  plaintiff's  remote  grantor  called  for 
the  east  line  of  the  lot  25  feet  west  from  the  then  west  line  of  the  street; 
that  the  deed  to  plaintiff's  testator  in  1876  called  for  the  then  west  line 
of  the  street  as  Hie  east  line  of  the  lot;  that  the  east  wall  of  the  building 
was  located  on  a  line  with  the  west  line  of  the  street.  Held,  that  a  finding 
that  the  east  line  of  plaintiff's  lot  was  the  west  line  of  the  street,  and  that 
the  buildings  located  thereon  were  deprived,  by  the  construction  of  the 
road,  of  the  appurtenant  easements  of  light  and  air,  was  warranted. 

Appeal  from  special  term,  New  York  county. 

Action  by  Ruth  Livingston  and  others  against  the  Manhattan 
Railway  and  another  for  damages  to  the  fee  value  of  property  by 
construction  of  defendants'  elevated  road  along  the  public  street 
on  which  it  abuts,  and  for  an  injunction.  From  a  judgment  en- 
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tered  after  trial  at  special  term  for  plaintiffs,  defendants  appeal. 
Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 
WILLIAMS,  and  PATTERSON,  *!. 

A.  O.  Townaend,  for  appellants. 
J.  B.  Ludlow,  for  respondents. 

PATTERSON,  J.  The  judgment  appealed  from  in  this  cajse  di- 
rects that  the  defendants  be  per*petually  enjoined  from  maintaining 
and  operating  an  elevated  railroad  on  South  Fifth  avenue,  in  the 
citj  of  New  York,  in  front  of  and  opposite  to  premises  known  as 
"Nos.  47  and  49  Grand  Street"  and  "220  South  Fifth  Avenue,"  un- 
less, within  a  specified  time,  the  defendants  shall  pay  the  sum  of 
17,500  for  damages  to  the  fee  value  of  the  property,  caused  by  the 
taking  of  certain  easements  appurtenant  to  such  property,  and  con- 
tains the  other  ordinary  provisions  of  decrees  in  cases  of  this  char- 
acter. It  also  provides  for  a  money  recovery  for  past  damages,  in 
amounts  aggregating  something  over  |1,000.  The  main  ground 
upon  which  this  decree  is  attacked  by  the  appellants  is  that  the 
court  below  has  attached  easements  to  much  pf  the  land  of  the  plain- 
tiffs, to  which  land,  as  matter  of  fact,  no  easements  taken  by  the 
railway  company  wwe  appurtenant. 

The  premises  in  suit,  although  descriptively  known  as  "Nos,  47 
and  49  Grand  Street"  and  "220  South  Fifth  Avenue,"  constitute  a 
plot  of  ground  at  the  southwest  comer  of  Grand  street  and  South 
Fifth  avenue,  with  a  frontage  of  34  feet  and  6  inches  on  Grand 
street,  and  aljout  84  feet  on  South  Fifth  avenue.  Of  this  84  feet 
on  South  Fifth  avenue,  the  southerly  34  feet  constitute  the  frontage 
of  No.  220  South  Fifth  avenue,  that  lot  being  35  feet  deep.  The 
premises  on  Grand  street  are  divided  into  two  lots,  of  equal  size; 
No.  47  being  to  the  west,  and  No.  49  the  comer  lot.  Each  of  the 
three  lots  has  a  separate  building  upon  it,  of  rather  an  inferior  char- 
acter. No.  47  Grand  street  is  distinct  from  No.  49  Grand  street, 
and,  as  a  separate  property,  the  building  on  it  undoubtedly  has  no 
benefit  of  easement  of  light,  air,  or  access  from  any  part  of  the  South 
Fifth  avenue  frontage  of  the  plaintiffs'  land,  as  the  two  structures 
on  Grand  street  now  exist.  Although  the  decree  is  drawn  in  the 
manner  above  stated,  yet  it  is  quite  clear,  from  the  findings  and 
conclusions  of  the  court  below,  that  it  was  not  intended  to  adjudge, 
as  matter  of  fact,  that  the  premises  No.  47  Grand  street  were  so  af- 
fected by  the  presence  and  operation  of  the  elevated  road  as  to  en- 
title the  plaintiffs  either  to  an  injunction  or  past  damages  as  to 
that  number  (47),  either  separately,  or  as  forming  part  of  one  con> 
solidated  plot  of  property.  The  sixty-fourth  finding  of  fact  dis- 
tinctly states  that  "the  past  damages  found  do  not  include  any 
damages  with  respect  to  the  building  No.  47  Grand  street,"  and  the 
twentieth  conclusion  of  law  is  that  the  plaintiff  is  not  entitled  to 
any  recovery  with  respect  to  the  premises  known  as  "No.  47  Grand 
Street."  In  the  face  of  that  finding  of  fact  and  that  conclusion  of 
law,  it  cannot  be  inferred  that  in  the  fixing  of  the  amount  of  de- 
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preciation  in  fee  value,  and  the  ascertainment  of  damage  to  rental 
value,  the  learned  court  intended  to  make  any  award,  distinctly, 
for  No.  47  Grand  street.  The  twenty-seventh  and  the  twenty-ninth 
conclusions  of  law  specifically  exclude  No.  47  Grand  street,  and,  as 
those  are  the  clauses  of  the  findings  which  directed  what  the  judg- 
ment should  be,  it  is  obvious  that  the  whole  scope  of  the  decision 
was  confined  to  the  easterly  frontage  of  220  South  Fifth  avenue 
and  49  Grand  street,  and  that  in  the  judgment  Itself  the  reference 
to  47  Grand  street  is  merely  a  misdescription  of  what  was  contem- 
plated by  the  findings  of  fact  and  the  conclusions  of  law,  or  rather 
the  insertion  in  the  decree  of  the  description  of  the  whole  premises 
of  the  plaintiffs,  in  block,  and  not  separated.  This  mere  casual  error 
in  the  description  of  the  premises  in  the  decree  is  one  which  does 
not  call  for  a  reversal  of  the  judgment,  but  only  for  an  amendment 
of  the  decree  by  making  it  conform  to  the  findings  of  fact  and  con- 
clusions of  law,  by  striking  out  the  words  "47  Grand  street,"  where 
they  occur  therein. 

There  remains,  however,  another  question,  respecting  the  condi- 
tion of  the  South  Fifth  avenue  frontage  of  the  premises  49  Grand 
street.  The  position  is  taken  by  the  defendants  that  for  a  depth  of 
50  feet  on  South  Fifth  avenue,  southerly  from  the  corner  of  Grand 
street,  there  is  interposed  between  the  easterly  line  of  the  plain- 
tiffs' premises  and  the  street  line  a  strip  of  3  inches  in  width,  that 
the  title  to  this  strip  of  50  feet  by  3  inches  is  not  in  the  plaintiffs, 
and  that  the  easements  of  light,  air,  and  access  on  South  i^  ifth  ave- 
nue are  not  appurtenant  to  the  plaintiffs'  land,  but  to  tliis  strip  of 
3  inches  in  width.  The  plaintiffs  deny  the  existence  of  any  such 
strip  at  all,  and  claim  title  to  and  possession  of  all  of  the  land  up 
to  the  easterly  street  line  of  South  Fifth  avenue,  and  have  intro- 
duced evidence  to  show  title  as  claimed.  In  the  first  and  third  find- 
ings of  fact  the  court  has  found  the  title  and  easements  to  be  in 
the  plaintiffs,  and  that  Maturin  Livingston,  the  plaintiffs'  testator 
and  devisor,  acquired  the  title  to  the  Grand  street  lots  in  March, 
1876,  and  220  South  Fifth  avenue  on  the  15th  day  of  April,  1885. 
The  alleged  facts  .connected  with  the  defendants'  claim  seem  to  be 
as  follows:  Prior  to  1870,  South  Fifth  avenue  was  known  as  "Lau- 
rens Street."  That  street  was  widened  on  the  westerly  side,  under 
proceedings  taken  for  that  purpose  in  the  year  1868.  At  the  south- 
w^est  corner  of  Laurens  and  Grand  streets  was  situated  a  lot  known 
as  '^0.  51  Grand  Street,''  having  a  depth  of  about  58  feet  on  Lau- 
rens street.  No.  51  Grand  street  was  described  in  the  proceedings 
as  haviiig  a  frontage  of  25  feet,  "more  or  less."  The  commissioners 
for  widening  Laurens  street  took  just  25  feet  of  the  lot  No.  51  Grand 
street;  and  it  was  ascertained,  according  to  the  contention  of  the 
defendants,  that  the  lot  was  25  feet  and  3  inches  wide,  and  that  that 
left  the  strip  of  3  inches  on  the  westerly  side  of  the  improvement, 
being  the  strip  of  3  inches  referred  to  in  this  action.  The  question 
is  raised  as  to  whom  these  3  inches  belong.  On  the  other  hand, 
the  plaintiff  has  shown  a  clear  title  to,  and  possession  of,  all  of  the 
Grand  street  frontage,  including  47  and  49,  to  the  westerly  street 
v.38N.Y.s.no.5— 48 
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line  of  Laurens  street  That  title  is  deduced  originally  from  a  war- 
ranty deed  made  by  George  Lovett  in  the  year  1838.  The  premises 
conveyed  by  that  deed  were  47  and  49  Grand  street,  and  they  are 
referred  to  as  being  25  feet  westerly  from  the  southwesterly  corner 
of  Grand  street  and  Laurens  street,  and  the  easterly  line  is  drawn 
parallel  with  Laurens  street,  so  that  under  this  deed  from  Lovett 
the  easterly  line  of  49  Grand  street  was,  according  to  the  descrip- 
tion of  the  deed  referred  to,  exactly  25  feet  from  the  westerly  line 
of  Laurens  street,  and  passed  the  3  inches  to  Lovett's  grantee,  be- 
cause only  25  feet  were  taken  in  the  improvement  from  lot  No.  51 
Grand  street  When  Maturin  Livingston  became  the  owner  of  the 
premises,  in  1876,  lots  47  and  49  Grand  street  were  conveyed  by  one 
deed,  and  as  an  entire  piece  of  property.  They  are  described  as 
beginning  at  the  corner  formed  by  the  intersection  of  the  southerly 
line  of  Grand  street  and  the  westerly  line  of  South  Fifth  avenue. 
As  Laurens  street  has  been  widened,  the  westerly  line  of  the  demise 
runs,  by  the  description,  "northerly,  along  the  westerly  side  of  South 
Fifth  avenue,  fifty  feet,  to  the  point  or  place  of  beginning.''  These 
conveyances,  therefore,  show  that  Maturin  Livingston,  in  1876, — 
two  years  before  the  elevated  railroad  was  built  on  South  Fifth 
avenue, — ^not  only  had  the  legal  title  to  the  premises  in  question, 
and  to  the  whole  of  the  land  included  within  this  strip,  but  that  he 
was  in  possession  thereof;  and  the  proof  also  shows  that  the  east- 
erly wall  of  49  Grand  street  abutted  on  the  avenue,  and  the  build- 
ing was  served  by  the  easements  which  the  court  found  had  been 
taken  or  interfered  with  by  the  construction  and  operation  of  the 
elevated  road.  There  is  much  more  evidence  of  a  documentary  char- 
acter to  show  the  title  of  the  plaintiffs  to  this  so-called  strip  of  3 
inches,  and  the  court  below  was  not  in  error  in  its  finding  estab- 
lishing the  plaintiffs'  right  and  title  to  this  part  of  the  premises  in 
question.  We  think  there  is,  therefore,  no  fair  ground  for  contro- 
versy respecting  the  plaintiffs'  lot  No.  49  Grand  street  abutting  up- 
on the  avenue  in  which  the  defendants'  structure  exists,  and  that 
the  cases  referred  to  by  the  learned  counsel  for  the  appellants,  of 
Keene  v.  Railway  Co.,  79  Hun,  451,  29  N.  Y.  Supp.  971;  Mooney  v. 
Railway  Co.,  9  N.  Y.  Supp.  522, — and  similar  cases,  do  not  apply. 

We  have  already  referred  to  the  finding  of  the  court  respecting 
the  premises  No.  47  Grand  street.  The  point  is  taken  that  the  rul- 
ings of  the  court  are  inconsistent  with  the  judgment,  and  cannot 
be  made  to  harmonize  with  it  But,  as  already  stated,  we  think  it 
is  so  apparent  that  the  draftsman  of  the  decree  has  merely  made  a 
misdescription  that  it  is  unnecessary  to  make  any  further  -reference 
to  that  point 

Concerning  the  amount  fixed  by  the  court  as  fee  damage,  we  think 
that  the  allowance  was  not  only  reasonable,  but  that  it  was  adopted 
on  proper  principles.  We  find  that  the  award  was  made  for  dam- 
ages to  the  easements  appurtenant  to  the  whole  84  feet  on  South 
Fifth  arenue.  It  is  unnecessary  to  go  over  what  was  testified  to 
respecting  the  history  of  South  Fifth  avenue  after  it  became  known 
by  that  name,  on  the  widening  of  Laurens  street,  and  the  facts  con- 
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ceming  the  constraction  and  operation  of  the  elevated  railway  in 
that  street,  the  effect  of  which  was  undoubtedly  to  take  from  what 
was  then  the  widest  street  west  of  Broadway  all  of  the  business 
which  it  was  contemplated  would  settle  there,  as  a  part  of  that  gen- 
eral locality  of  the  city  known  as  the  "Dry-Goods  District.*'  Im- 
I)ortant  business  of  that  character  was  diverted  into  parallel  streets, 
on  which  there  was  no  elevated  structure,  such  as  Green  and  Woos- 
ter  streets,  and  the  improvements  that  were  beginning  to  be  made 
on  South  Fifth  avenue  ceased,  as  soon  as  it  was  known  that  an 
elevated  road  would  occupy  it.  The  business  moved  away  from  it, 
and  it  became  the  haunt  of  low  people,  and  a  street  with  very  dis- 
reputable places  of  resort  The  general  deterioration  of  the  street 
was  thoroughly  proven,  and,  upon  the  testimony  of  the  experts,  the 
court  was  fully  justified  in  making  the  allowance  for  the  deprecia- 
tion of  fee  value. 

We  do  not  find  that  there  was  any  error  in  the  conclusions  at 
which  the  court  arrived  respecting  the  rental  values.  As  to  220 
South  Fifth  avenue,  they  were  awarded  at  the  rate  of  flOO  a  year 
only  from  the  1st  day  of  February,  1888,  to  the  time  of  the  trial, 
which  was  proper,  there  having  been  an  outstanding  lease  which 
ran  to  1877.  The  depreciation  m  rental  values  was  proven.  As 
to  49  Grand  street,  an  allowance  was  made  of  only  |50  a  year  for 
six  years  prior  to  the  commencement  of  the  suit,  and  we  see  no 
reason  for  interfering  with  that  amount.  And,  as  stated  before,  as 
to  No.  47  Grand  street  no  award  for  past  damages  was  made  at  all. 

On  the  whole  case,  we  think  the  conclusions  of  the  court  were 
right,  and  that  the  judgment  should  be  modified  by  striking  out  any 
reference  to  No.  47  Grand  street;  and,  with  that  modification,  the 
judgment  should  be  afllrmed,  with  costs.    All  concur. 


STONE  V.  COHEN  et  al. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    April  *.M,  1890.) 

Contract— Waive H  of  Conditions. 

A  contract  for  the  sale  of  a  lot  by  defendant,  on  condition  that  thQ 
yendee  erect  a  building  thereon  with  money  to  be  advanced  at  different 
times  by  defendant,  provided  that  one  of  the  payments  should  be  made 
when  the  white  coat  of  plaster  was  ou,  but  that,  If  any  mechanic's  lien 
should  be  filed  and  remain  nnsatislied  for  10  days,  defendant  might  refuse 
to  make  further  advances.  PlalntifP,  who  contracted  to  do  the  plastering, 
received  from  the  vendee  an  order  on  defendant,  who  accepted  It  with  the 
condition  that  it  should  be  ''payable  when  the  white-coat  payment  be- 
comes due,  and.  payable  according  to  the  terms  of  the  building  loan  agree- 
ment," and  at  the  same  time,  when  informed  by  plaintiff  that  there  were 
liens  on  the  building,  told  him  to  **Oo  ahead;  never  mind;  I  will  see  that 
you  are  paid,"— and,  when  the  white  coat  was  on,  promised  to  pay  plaintiff 
in  a  few  days,  telling  him  to  go  on  and  finish  the  work  without  regard  to 
the  liens.  Held  sufficient  to  show  a  complete  waiver  of  the  stipulation  re- 
specting liens  theretofore  or  thereafter  filed. 

Appeal  from  court  of  common  pleas,  trial  term. 
Action  by  Alfred  E.  Stone  against  Abraham  Cohen  and  others  to 
recover  on  an  order  for  the  payment  of  money.     From  a  judgment 


Digitized  by  VjOOQIC 


756  38  NEW  YORK  SUPPLEMENT.  (Sup.  Ct. 

entered  on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendants  appeal.     Affinned. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

George  H.  Yeaman,  for  appellants. 
M.  E.  Duffy,  for  respondent. 

PATTERSON,  J.  This  action  was  brought  upon  an  order  for  the 
payment  of  money,  drawn  by  the  defendant  Francis  McCormiek  on 
the  defendant  Julius  Lipmann,  and  dated  the  14th  day  of  February, 
1890,  by  which  order  the  defendant  Lipmann  was  requested  to  pay 
to  John  Burke  the  sum  of  $850  **when  the  white  coat  of  mortar  is 
on  the  houses  Nos.  164  and  166  East  112th  street'*  This  order  was 
presented  to  the  defendant  Lipmann,  who  accepted  it  in  the  follow- 
ing words:  "Accepted,  payable  when  white-coat  payment  becomes 
due  and  payable  according  to  the  terms  of  the  building  loan  agree- 
ment on  house  south  side  112th  street."  The  claim  thus  arising 
was  assigned  by  John  Burke  to  this  plaintiff. 

The  complaint  alleges  the  performance  of  the  condition  upon  which 
the  amount  named  in  the  order  became  due  and  payable  according  to 
the  terms  of  the  acceptance.  The  separate  answer  of  the  defendant 
Lipmann  admits  the  making  and  acceptance  of  the  order,  but  sets 
up,  in  connection  with  such  admission,  that  there  was  a  certain 
builder's  loan  contract  or  agreement  relating  to  the  house  mentioned 
in  the  acceptance,  which  agreement  was  executed  between  one  Alice 
McCormiek,  the  wife  of  Peter  McCormiek,  and  the  defendant  lip- 
mann, providing  for  the  sale  by  Lipmann  to  Alice  McCormiek  of  a  lot 
of  ground,  being  that  referred  to  in  the  complaint,  upon  certain 
terms,  and  subject  to  certain  mortgages,  and  further  providing  that 
Alice  McCormiek  should  build  upon  the  premises  a  five-story  tene- 
ment house,  Lipmann  contracting  to  advance  her  the  sum  of  f  10,000, 
in  payments  of  |1,000  each,  at  various  stages  of  the  progress  of  the 
work  of  building.  By  a  clause  of  the  agreement  it  was  provided 
that  the  sum  of  |1,000,  the  seventh  payment,  should  be  paid  when 
the  white  coat  of  plaster  was  on  and  the  stairs  up,  but  that  the 
defendant  might  make,  at  his  option,  any  of  the  payments  under  the 
contract,  before  they  became  due  according  to  the  strict  terms  of  the 
agreement,  without  waiving  his  right  to  enforce  such  terms;  and  it 
was  also  provided  that,  if  the  work  were  suspended  for  10  days,  or 
if  any  mechanics'  liens  should  be  filed  against  the  premises  and 
remain  unsatisfied  or  on  file  for  10  days,  then  Lipmann  might 
refuse,  at  his  option,  to  make  any  further  advances  to  the  McCor- 
micks,  and  that  both  the  principal  and  interest  on  the  mortgage 
should  become  due. 

It  would  appear  that  Alice  McCormiek  disposed  of  her  interest  in 
this  contract  and  property  to  Francis  McCormiek,  and  Francis 
McCormiek  subsequently  assigned  to  one  Young,  who  seems  to  have 
become  jointly  interested  with  him  in  the  building  enterprise.  John 
Burke  became  connected  with  the  subject  by  reason  of  his  being  the 
contractor  for  the  plastering  work  upon  the  buildings,  under  a  con- 
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tract  made  December  9,  1889,  to  plaster  the  house  for  the  sum  of 
|1,850,  which  he  was  to  receive  in  three  payments,  namely,  |800 
when  the  brown  mortar  was  on,  |900  when  the  white  mortar  was 
on,  and  |150.when  the  plastering  was  fully  done.  It  sufllciently 
appears  in  evidence  that  the  contractor,  Burke,  fully  performed  his 
contract  concerning  the  plastering.  When  the  brown  mortar  was 
on  Burke  was  unwilling  to  proceed  further  without  being  in  some 
way  secured  for  future  work  under  his  contract,  and  the  order  sued 
upon  was  given  for  that  reason.  Evidently  it  was  intended  to  secure 
the  gi'eater  part  of  the  installment  that  would  become  due  for  the 
white  plastering.  It  is  so  stated  in  the  evidence,  and  in  the  oinier, 
and  in  the  acceptance,  all  of  which  indicate  that  it  was  Lipmann^s 
agreement  to  pay  it  out  of  the  particular  |1,000  installment  to  be- 
come due  when  the  white  plastering  was  on  and  the  stairs  were  up. 
At  the  time  the  order  was  accepted,  Burke  told  Lipmaan  that  there 
were  some  liens  on  the  building,  and  Lipmann  said:  ''Go  ahead; 
never  mind;  I  will  see  that  you  are  paid."  And  he  also  said  that 
there  was  a  payment  due  McCormick  when  the  white  mortar  was  on. 
The  liens  then  on  the  premises  were  the  first  two  mentioned  in  the 
answer  of  the  defendant  Lipmann.  On  the  13th  of  March,  1890, 
another  lien  for  |1,600  was  placed  upon  the  building,  and  the  defend- 
ant Lipmann  claims  that  he  was,  therefore,  not  liable  upon  the  order. 

The  evidence  shows  that  Burke  fully  completed  his  contract  for  the 
plastering,  and  the  questions  arising  in  the  case  are  purely  as  to 
matters  of  fact.  At  the  trial  there  were  three  of  such  matters  liti- 
gated, each  of  which  was  submitted  to  the  jury  under  proper  instruc- 
tions, and  in  a  very  clear  way,  by  the  learned  justice  presiding.  The 
distinct  question  arose  as  to  the  liability  of  Lipmann  upon  the  order, 
notwithstanding  breaches  of  the  building  loan  contract  respecting 
the  completion  of  the  white  plaster  coat  and  the  stairs,  and  also 
respecting  the  filing  of  liens  and  their  remaining  on  record  for  more 
than  10  days.  Upon  the  subject  of  the  completion  of  the  work  in 
accordance  with  the  requirements  of  the  contract,  and  of  acceptance 
of  the  order,  the  defendant  requested  the  court  to  charge  that,  unless 
the  jury  believed  that  the  order  sued  on  became  due  and  payable 
under  the  terms  of  the  building  loan  agreement  referred  to  in  the 
defendant's  acceptance  of  the  order,  relating  to  the  white-plaster 
coat  and  the  stairs,  they  must  find  for  the  defendant.  That  instruc- 
tion was  given  to  the  jury  in  the  words  of  the  request.  They  were 
charged  concerning  the  state  of  the  evidence  upon  that  point,  and 
there  was  undoubtedly  sufficient  in  the  case  to  show,  not  only  that 
the  work  was  done,  but  that  Mr.  Lipmann  himself  admitted,  in  his 
conversation  with  Burke,  that  it  was  finished  in  time,  and  in  such 
a  way  as  to  entitle  Burke  to  the  payment  of  the  money.  It  is  un- 
necessary to  refer  specifically  to  the  particular  evidence  upon  that 
subject,  but  there  was  testimony  that  Lipmann  acknowledged  his 
liability  to  pay,  and  urged  Burke  to  go  on  with  the  work  of  patching 
and  pointing  up,  and  thus  to  complete  the  last  work  under  his  con- 
tract, in  a  manner  to  entitle  him  to  a  third  and  final  payment. 

On  the  subject  of  the  existence  of  the  liens  upon  the  property,  the 
defendant  requested  the  court  to  charge  the  jury  that,  if  the;^  be- 
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lieved,  from  the  evidence,  that  the  mechanic's  lien  of  |1,600  placed 
on  the  property  on  the  12th  of  March,  1890,  was  allowed  to  remain 
on  record  10  days,  they  must  find  for  the  defendant,  even  though 
they  believed  that  the  work  had  been  completed  according  to  the 
contract.  This  the  court  charged,  but  with  the  very  material  addi- 
tion that,  if  the  jury  believed,  from  the  evidence,  that  the  condition 
as  to  mechanics'  liens  was  waived,  the  instruction  would  not  be 
applicable.  The  whole  contention  on  the  part  of  the  plaintiff  with 
respect  to  the  mechanics'  liens  was  that  they  were  waived  from  the 
beginning;  that  is  to  say,  from  the  time  of  the  inception  of  the 
$850  order.  That  order  was  dated  on  the  14th  day  of  February, 
1890,  and  with  reference  to  which,  and  its  acceptance,  the  testimony 
of  Burke  is  that,  when  the  order  was  presented  to  Lipmann,  Burke 
said,  "There  are  a  couple  of  liens  on  there."  Lipmann  said,  "Never 
mind  that;  I  will  see  that  you  are  paid."  He  stated,  ^  have  enough 
money;  go  ahead."  He  said  there  was  a  payment  due  McCormick 
when  the  white  coat  of  mortar  was  on.  He  said  there  was  a  white- 
coat  payment  becoming  due,  and  he  would  secure  that.  This  was 
relied  on  as  a  waiver  of  any  condition  respecting  mechanics'  liens, 
and  evidence  was  given  of  what  transpired  between  Burke  and 
Lipmann  on  the  10th  day  of  March,  1890,  indicating  that  Lipmann's 
own  construction  of  the  conversation  of  February  14,  1890,  was  that 
all  conditions  of  the  contract,  the  building  loan,  as  to  mechanics' 
liens,  were  waived  in  favor  of  Burke,  in  order  that  he  might  be  in- 
duced to  go  on  and  complete  his  plastering  contract.  On  the  10th 
of  March  Burke  had  an  interview  with  Lipmann,  and  then  stated  to 
Lipmann  that  the  white-coat  mortar  was  on,  and  that  his  payment 
was  due.  He  testifies  that  Lipmann  said,  "All  right,  Mr.  Burke; 
I  am  property  poor  at  the  present  time,  and,  if  you  will  wait  a  few 
days,  I  will  give  it  to  you."  He  said  there  was  still  money  due  to 
McCormick,  and  that  he  had  the  money  still  in  his  possession  He 
told  Burke  not  to  be  afraid,  to  go  ahead  and  finish  the  work,  and 
point  up,  which  would  come  under  another  payment,  and  he  would 
make  the  two  together.  He  said  that  he  would  see  Burke  paid,  who 
remarked,  "There  are  liens  going  on  there."  He  said,  "Never  mind 
the  liens;  go  ahead,  and  finish  up,  and  I  will  pay  you.  My  word  is 
as  good  as  that  paper."  All  this  was  evidence  going  to  show  « 
complete  waiver  on  the  part  of  Lipmann  of  any  right  he  might  have 
had  to  insist  upon  the  provisions  of  the  contract  respecting  liens. 
The  testimony  as  to  what  took  place  on  March  10th  was  not  offered 
as  establishing  a  new  promise  on  the  part  of  Lipmann,  but  as  evi- 
dence of  what  his  understanding  was  concerning  the  liens  at  the 
time  he  accepted  the  order  for  the  |850,  as  well  as  the  date  of  the 
last  conversation.  Now,  the  lien  for  |1,600  w^as  not  filed  until 
March  13,  1890,  three  days  after  the  conversation  of  March  J  0th. 
There  was,  therefore,  abundant  evidence  to  go  to  the  jury  that,  on 
March  10th,  Lipmann  had  promised  to  pay  the  order,  and  recognized 
that  he  had  waived  all  stipulations  respecting  liens  theretofore 
placed,  or  thereafter  to  be  placed,  upon  the  property,  and  reiterated 
what  he  had  substantially  bound  himself  to  respecting  liens  at  the 
time  the  order  was  given.    The  conflicting  evidence  on  the  subject 
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of  this  waiver  was  properly  submitted  to  the  jury,  and  upon  that 
subject  their  verdict  should  not  be  interfered  with. 

Another  question  of  fact  arose  with  reference  to  some  arrange- 
ment having  been  made  between  Burke  and  Young  by  which  the 
former  agreed  to  look  to  the  latter  for  the  payment  to  be  made  for 
his  plastering  under  the  contract  with  McCormick,  so  as  to  relieve 
Lipmann  from  his  obligation  to  pay  the  order  sued  upon.  The 
court  was  requested  to  charge  the  jury  with  reference  to  this  mat- 
ter, and  the  request  was  complied  with  in  the  language  in  which  it 
was  presented  to  the  court.  There  was  a  dispute  as  to  whether  or 
not  certain  notes  given  by  Young  were  given  on  account  of  the  wofk 
done  by  Mr.  Burke;  but  Burke  expressly  swears  that  he  received 
only  two  notes,  of  |300,  which  were  accommodation  notes  of  Young, 
given  to  him  to  raise  money  upon,  but  that  they  were  utterly  worth- 
less, and  no  money  was  raised  upon  them,  and  they  were  in  no  sense 
intended  for  or  accepted  as  payments  on  account  of  the  plastering 
work,  nor  recognized  as  obligations  of  Young  given  on  account  of 
that  work.  TVliether  they  were  or  not  was  submitted  to  the  jury, 
who  found  against  the  defendant  Lipmann  on  that  issue  of  fact. 

We  And  no  error  in  the  whole  trial  of  such  a  character  as  would 
call  for  a  reversal  of  the  judgment  as  to  the  defendant  Lipmann. 
The  plaintiff's  claim  in  the  order  is  a  just  one,  for  work  fully  and 
honestly  performed,  and  the  judgment  should  be  affirmed. 

Judgment  and  order  denying  motion  to  set  aside  the  verdict,  and 
to  grant  a  new  trial,  afflnned,  with  costs.    All  concur. 


McNEVEN  V.  ARNOTT  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  24.  1896.) 

1.  Evidence— SuFFrciENCY. 

In  an  action  for  the  death  of  plalntllTs  decedent,  caused  by  a  tali  into 
the  cellar  of  a  building  being  constructed  by  defendant  adjoining  a  side- 
walk, plaintiff  claimed  that  decedent  feU  while  standing  on  the  sidewalk, 
whereas  defendant  claimed  that  he  fell  while  standing  on  a  runway  used 
for  entrance  to  the  building  by  defendant's  employes.  A  witness  for  plain- 
tiff testified  that  decedent,  a  few  minutes  before  his  fall,  was  standing  on 
the  walk,  examining  the  building,  some  distance  south  of  the  runway. 
Four  witnesses  for  defendant  testified  that  they  saw  decedent  fall  from 
the  runway.  They  differed  slightly  as  to  his  position  on  the  runway  at  the 
time  of  his  fall,  and  also  as  to  the  location  of  the  body  after  the  fall. 
Plaintiff's  witness  who  testified  to  seeing  decedent  on  the  walk,  and  an- 
other, testified  that  his  body,  after  the  fall,  was  seen  by  them  rolllifg  down 
a  pile  of  rubbish.  //cW,  tbat  the  evidence  showed  conclusively  that  de- 
cedent was  on  the  runway  at  the  time  he  feU. 

a.  Dangerous  Premises— Injukies  to  Trespasseks. 

The  failure  of  a  contractor,  having  a  building  on  a  street  under  con- 
struction, to  protect  a  runway  leading  from  the  sidewalk  Into  the  building, 
and  intended  for  the  use  of  his  employes  alone,  does  not  render  him  liable 
for  the  death  of  a  trespasser,  who,  merely  to  satisfy  his  curiosity  by  an 
inspectton  of  the  buUding,  went  on  the  runway,  from  which  he  feU  into 
the  cellar  of  the  building. 


Appeal  from  superior  court  of  New  York  City,  jury  term, 
"  *  •        '^ H.  An 
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others.    Prom  a  judgment  for  defendants  entered  on  a  verdict  di- 
rected by  the  court,  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

B.  F.  Einstein,  for  appellant. 
Charles  0.  Nadal,  for  respondents. 

RUMSEY,  J.  On  the  23d  day  of  November,  1892,  the  defendants 
were  engaged  as  masons  and  builders  in  erecting  a  building  at  No. 
497  Broadway.  In  the  course  of  the  work  a  deep  excavation  had 
been  made  in  the  front  of  the  building  under  the  sidewalk,  extend- 
ing from  the  curb  to  the  front  of  the  building,  which  was  some  little 
distance  inside  the  house  line.  The  outside  of  this  excavation  in 
front  of  the  building  had  been  covered  by  a  granite  sidewalk  extend- 
ing from  the  curb  12  feet  in  towards  the  building.  From  the  inside 
edge  of  this  granite  sidewalk  towards  the  building  the  work  on 
the  sidewalk  had  not  been  completed,  the  defendants  at  that  time 
being  engaged  in  placing  ironwork  for  the  glass  lights  to  be  let 
into  the  sidewalk.  From  the  center  of  the  building  to  the  granite 
sidewalk  extended  a  plank  runway,  as  it  is  called,  about  2J  feet 
wide,  which  was  put  there  so  that  the  defendants'  workmen  might 
pass  in  and  out  of  the  building.  The  husband  of  the  plaintiff  fell 
into  this  excavation  and  was  killed.  All  these  facts  are  conceded. 
Whether  or  not  there  was  any  barrier  upon  the  inside  of  the  side- 
walk, and  between  that  and  the  hole  from  the  south  end  of  the  plank 
runway  to  the  south  end  of  the  building,  was  in  dispute;  the  plain- 
tiff's evidence  tending  to  show  that  there  was  no  such  barrier,  while 
the  evidence  of  the  defendants  tended  to  show  that  a  barrier  had 
been  put  there  and  still  remained.  If  it  were  material  to  pass  upon 
this  question,  we  would  be  required  to  presume  that  the  jury  would 
have  taken  a  view  the  most  favorable  to  the  plaintiff  upon  that 
point,  and  have  found  that  there  was  no  barrier  at  that  place.  At 
the  close  of  all  the  evidence  the  case  was  summed  up  to  the  jury, 
and  submitted  to  them  by  the  judge,  and  when  they  failed  to  agree, 
after  a  considerable  period  of  time,  the  court  recalled  the  jury,  and 
ordered  a  verdict  for  the  defendant.  Upon  this  verdict  the  judg- 
ment was  entered,  and  the  plaintiff  takes  this  appeal. 

The  serious  question  is  whether,  at  the  time  of  his  fall,  McNeven 
was  upon  the  edge  of  the  sidewalk,  and  fell  into  the  excavation 
while  standing  there,  or  whether  he  had  gone  upon  the  plank  run- 
way, and  was  standing  there,  looking  about  him,  when  he  lost  his  bal- 
ance and  fell.  The  plaintiff  produced  no  witness  who  actually  saw  Mc- 
Neven fall  into  the  hole.  The  plaintiff's  witness  who  last  saw  him 
living  was  one  Luxenberg,  who  testified  that  he  was  standing  at 
the  building  next  door,  when  McNeven  came  along,  and  stopped  to 
look  at  the  building,  and  spoke  to  Luxenberg  about  it.  Luxenberg 
said  that  McNeven,  when  he  spoke  to  him,  was  standing  in  front 
of  the  lower  end  of  the  building  497  Broadway,  which  would  be  con- 
siderably south  of  the  plank  runway;  that  he  was  standing  on 
the  sidewalk  in  front  of  the  building;  that  he  was  faced  towards  the 
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building,  looking  at  it,  and  he  looked  straight  into  the  building. 
He  swore  that  McNeven  was  standing  at  that  time  a  foot  or  a  foot 
and  a  half  from  the  hole  where  the  accident  occurred,  with  his  face 
towards  it.  The  witness  did  not  see  McNeven  again  until  he  had 
fallen  into  the  bottom  of  the  hole,  when  he  saw  him  lying  in  the 
place  where  he  fell,  or  near  it.  He  said  upon  his  direct  examina- 
tion that  he  saw  him  in  the  subcellar,  having  fallen  three  or  four 
seconds  after  the  time  when  he  spoke  to  him,  but  upon  his  cross- 
examination  the  witness  said  that  five  minutes  elapsed  from  the 
time  he  spoke  to  McNeven  and  when  he  saw  him  lying  down  in  the 
cellar.  This  was«the  only  witness  sworn  by  the  plaintiff,  who  tes- 
tified to  having  seen  McNeven  shortly  before  he  fell.  On  the  other 
hand,  the  defendant  called  four  witnesses,  all  of  whom  testified  that 
they  actually  saw  McNeven  fall,  and  each  one  said  that  at  the  time 
he  fell  he  stood  upon  the  plank  runway.  Some  of  them  spoke  to 
him  as  he  stood  there,  and  their  attention  was  attracted  to  him,  and 
each  one  of  them  testified  that  he  actually  saw  him  fall  off  from 
the  planks,  either  as  he  was  standing  there  looking  about  him,  or 
as  he  was  walking  towards  the  entrance  of  the  building.  These 
witnesses  do  not  precisely  agree  as  to  the  place"  where  he  stood 
when  he  fell,  nor  do  they  agree  as  to  the  place  where  the  body  lay 
after  the  fall  had  taken  place;  but  the  witnesses  were  in  different 
positions  with  relation  to  McNeven  as  he  stood  upon  the  runway. 
Their  attention  was  attracted  to  him  under  different  circumstances, 
and  they  had  no  occasion  to  notice  precisely  the  place  where  he 
stood.  The  discrepancies  in  their  evidence  in  that  regard  are  not 
suflScient  to  discredit  them  as  to  their  statement  that  he  was  actu- 
ally upon  the  plank  at  the  time  he  fell.  Neither  were  the  witnesses 
able  to  say  exactly  where  the  body  lay  after  the  fall  had  taken 
place,  and  their  evidence  differs  considerably  upon  that  point,  as  it 
also  differs  from  the  testimony  of  the  witnesses  sworn  by  the  plain- 
tiff. It  is  because  of  these  discrepancies  in  the  position  of  the  body 
as  the  witnesses  saw  it  at  the  bottom  of  the  hole  that  the  plaintiff 
insists  that  their  evidence  as  to  the  place  whence  they  saw  him 
fall  should  not  be  credited,  and  that  the  whole  question  should  be 
submitted  to  the  jury.  But  a  careful  consideration  of  the  evidence 
shows  that  an  inference  cannot  be  drawn  adversely  to  the  testimony 
of  these  witnesses  from  the  fact  that  they  did  not  agree  where  the 
body  lay,  or  that  the  jury  might  have  found  that  it  lay  at  a  con- 
siderable distance  to  the  south  of  the  runway  whence  the  witnesses 
say  he  fell.  It  appears  from  the  testimony  of  the  plaintiff's  wit- 
ness, and  is  not  contradicted,  that  there  was  a  considerable  pile 
of  rubbish  at  the  bottom  of  the  subcellar  upon  which  the  body  of 
McNeven  struck  after  he  fell.  The  witness  Luxenberg  testifies 
that  after  McNeven  fell  he  looked  down,  and  could  see  him  rolling 
down  this  hill  of  rubbish  that  was  there;  and  he  rolled  down  un- 
der the  sidewalk  towards  the  street.  If  that  testimony  be  true,  the 
jury  must  have  found  from  the  evidence  that  the  body  of  McNeven 
did  not  lie  directly  under  the  place  where  it  fell,  but  that,  after 
the  fall,  he  rolled  towards  the  inner  edge  of  the  granite  sidewalk. 
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Luxenberg  and  Schroeder,  who  was  one  of  the  defendant's  witnesses, 
say  that  the  body  lay  almost  under  that  edge  of  the  granite  side- 
walk which  was  nearest  the  building;  and  they  are  the  only  wit-- 
nesses  who  precisely  agree  as  to  the  place  where  the  body  was 
found.  But  this  testimony  loses  any  force  as  tending  to  establish 
that  the  fall  was  not  from  the  place  where  the  defendant's  wit- 
nesses say  it  w^as,  because  of  the  testimony  of  Luxenberg  that  the 
body  rolled  after  it  had  struck  the  pile  of  rubbish  at  the  bottom  of 
the  hole.  In  view  of  the  testimony  of  all  these  witnesses,  of  the 
failure  of  any  witness  of  the  plaintiff  to  locate  the  place  where  Mc- 
Neven  stood  just  before  he  fell,  and  of  the  fact  that  it  appears  by 
the  testimony  of  Luxenberg  that  a  long  enough  time  elapsed  after 
he  spoke  to  McNeven  for  him  to  have  gone  upon  the  runway,  we 
think  the  jury  would  have  been  compelled  to  find  that  McNeven 
fell  from  the  plank  runway,  and  that  he  was  not  standing  upon  the 
granite  sidewalk  which  was  there  for  the  accommodation  of  pas- 
sengers at  the  time  the  accident  happened  to  him.  That  being  the 
case,  the  defendants  clearly  cannot  be  charged  with  negligence  for 
failure  to  protect  that  runway  so  that  McNeven,  going  over,  should 
not  fall  off  of  it  That  was  a  place  where  he  had  no  business  to  go. 
It  was  erected  by  the  defendants  solely  for  their  own  convenience, 
and  for  the  use  of  employes  in  their  work.  McNeven  went  upon 
it  to  satisfy  his  curiosity  with  regard  to  the  work  which  was  being 
done  there.  Being  where  he  had  no  business  to  be,  he  was  clearly 
not  even  a  licensee,  but  a  trespasser,  while  he  was  there.  The  de- 
fendants owed  him  no  duty  to  take  any  steps  to  protect  him  there. 
They  were  not  obliged  to  take  any  means  to  protect  him,  or  to  see 
that  no  harm  happened  to  him.  They  had  no  duty  whatever  with 
regard  to  him.  It  is  said  by  the  court  of  appeals  in  Cusick  v. 
Adams,  115  N.  Y.  55,  21  N.  E.  673,  that  the  principle  is  now  well 
settled  by  repeated  adjudications  that  where  a  person  comes  upon 
premises  of  another  without  invitation,  but  simply  as  a  bare  licensee, 
and  the  owner  of  the  property  i)assively  acquiesces  in  his  coming,  if 
an  injury  is  sustained  by  reason  of  a  mere  defect  in  the  premises, 
the  owner  is  not  liable  for  negligence,  for  such  person  has  taken 
all  the  risk  upon  himself.  See,  also,  Sterger  v.  Van  Sicklen,  132 
N.  Y.  499,  30  N.  E.  987.  The  case  of  Galvin  v.  Mayor,  etc.,  112  N. 
Y.  223,  19  N.  E.  675,  in  not  in  point.  In  that  case  it  appeared  that 
Galvin  was  employed  to  unload  coal  at  a  place  which  was  fur- 
nished by  the  city  for  that  purpose,  which  was  ordinarily  covered 
by  a  grating,  which  was  raised  when  coal  was  to  be  shot  down  the 
hole.  The  grating,  as  it  appeared,  was  so  constructed  that  it  was 
liable  to  fall,  and  no  proper  means  of  securing  it  were  furnished  by 
the  city.  The  case  was  disposed  of  in  the  courts  below  upon  the 
ground  that  the  city  owed  no  duty  to  Galvin  to  protect  the  hole, 
because  there  was  no  occasion  for  him  to  get  under  the  grating; 
but  the  court  of  appeals  reversed  the  judgment  of  the  courts  below, 
and  ordered  a  new  trial,  upon  the  ground  of  the  erroneous  exclusion 
of  evidence  which  was  offered  to  show  that  Galvin  had  a  duty  to 
perform  which  would  have  taken  him  under  the  grating.    The  court 
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says  that,  if  that  had  been  made  to  appear,  he  would  not  hare  been 
guilty  of  contributory  negligence  in  getting  under  the  grating,  and 
he  would  have  had  a  right  to  rely  upon  it  that  the  city  had  per- 
formed its  duty  so  to  erect  the  grating  that  it  would  not  fall  upon 
one  who  had  occasion  to  go  under  it.  The  difference  between  that 
case  and  this  is  quite  apparent.  There  the  city  owed  a  duty  to  any 
one  who  had  occasion  to  go  under  that  grating.  Here  the  defend- 
ants owed  no  duty  to  one  not  in  their  employ  who  went  upon  the 
plank  merely  to  satisfy  his  own  curiosity.  Upon  the  point  as  to 
where  McNeven  stood  at  the  time  that  he  fell  there  was  no  room  for 
different  inferences  to  be  drawn  by  different  persons,  but  the  jury 
would  have  been  bound  to  believe  the  testimony  of  the  four  credible 
witnesses  who  swore  that  they  saw  him  upon  the  runway,  and  that 
he  actually  fell  from  it.  For  that  reason  the  rule  laid  down  in  Hart 
V.  Bridge  Co.,  80  N.  Y.  622,  and  other  cases  of  that  nature,  cited 
by  the  plaintiff,  do  not  apply  here. 

Upon  all  the  testimony  the  court  was  required  to  take  the  action 
that  it  did,  and  the  judgment  must  be  affirmed,  with  costs.  All 
concur. 


(3  App.  Div.  422.) 

JACOB  V.  WATKINS. 
(Supreme  Ck)urt,  AppeUate  Division,  Second  Department.    April  28,  1896.) 

Replbvin— Value  of  Property — Evidence. 

In  replevin  for  a  piano  which,  while  belonging  to  plaintiff,  was  levied 
on  as  the  property  of  a  third  person,  and  sold  under  the  execution  to  de- 
fendant, the  price  paid  by  him  is  competent  evidence  of  the  value. 

Appeal  from  Queens  county  court- 
Action  by  C.  Albert  Jacob  against  Clarence  S.  Watkins.     Prom  a 
judgment  on  a  verdict  directed  for  plaintiff,  defendant  appeals.    Re- 
i^ersed 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

George  B.  Stoddart,  for  appellant 
Morris  Putnam  Stevens,  for  respondent. 

PER  CURIAM.  This  action  is  in  replevin  to  recover  a  piano  and 
damages  for  its  detention.  The  plaintiff  and  his  co-partners  con- 
signed the  piano  to  one  John  McCramm,  for  sale  on  their  account, 
the  piano  to  remain  their  pfoperty  until  sold  by  McCramm.  The 
property  was  seized  on  an  execution  against  McCramm  and  sold  to 
the  defendant  We  think  it  plain  that  the  defendant  acquired  no 
title  to  the  piano  by  the  execution  sale  against  McCramm.  The 
ruling  of  the  trial  court  in'this  respect  was  correct  But  the  value 
of  the  property  was  to  be  assessed  by  the  jury.  The  plaintiff's  testi- 
mony in  that  respect  was  not  conclusive.  The  constable  who  made 
the  sale,  which,  oi  course,  was  at  public  auction,  testified  to  the  price 
realized  at  the  sale.  Subsequently,  on  the  motion  of  the  plaintiff, 
this  evidence  was  stricken  out.  We  think  this  was  fatal  error.  It 
is  settled  by  authority  that  the  price  which  property  realize  at  a 
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pablic  sale  is  evidence  of  its  value.  Campbell  v.  Woodworth,  20 
N.  Y.  499;  Gill  v,  McNamee,  42  N.  Y.  44.  For  the  error  in  excluding 
this  evidence,  and  also  in  refusing  to  submit  the  question  of  value  to 
the  jury,  the  judgment  appealed  from  must  be  reversed,  and  a  new 
trial  ordered;  costs  to  abide  event 


(3  App.  Div.  420.) 

REYNOLDS  v.  KAPLAN  et  al. 

(Supreme  Ck>urt,  AppeUate  Division,  Second  Department.    April  28,  1890.) 

Attobxet  and  Client-— CcMPEKSATioN—SuBSTiTLTiON  OF  Attorney. 

Ordinary  care  requires,  in  foreclosure  of  a  mortgage  on  the  death  of  the 
mortgagor,  leaving  her  husband  surviving,  that  judgment  creditors  of  the 
husband  should  be  made  parties  to  the  action;  and  therefore,  on  the  title 
being  rejected  by  the  purchaser  at  the  foreclosure  sale,  for  failure  to  make 
such  creditors  parties,  the  services  of  the  attorney  are  of  no  value  to  the 
mortgagee,  and  the  attorney  is  not  entitled  to  compensation  for  such 
services  as  a  condition  to  plaintiff's  right  to  substitute  another  attorney. 

Appeal  from  special  term,  Kings  county. 

Action  by  William  Reynolds  against  Nathan  Kaplan,  individually, 
etc.,  and  others  to  foreclose  a  mortgage.  From  an  order  imposing, 
as  a  condition  for  the  substitution  of  attorneys  by  plaintifif,  the  pay- 
ment of  a  certain  sum,  plaintiff  appeals.    Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

William  E.  Osborne,  for  appellant. 
Horace  G.  Lansing,  for  respondents. 

PER  GURLAM.  The  action  is  for  the  foreclosure  of  a  mortgage 
of  real  estate.  The  mortgagor  died  intestate,  leaving  her  husband 
and  children,  to  whom  the  property  descended.  It  appears  that  the 
foreclosure  was  instituted  at  the  request  of  the  husband  of  the  de- 
ceased owner;  the  plaintiff's  attorney,  in  a  letter  to  the  plaintiff, 
agreeing  that  no  expense  should  be  incurred  by  the  latter.  There 
were  outstanding  judgments  against  the  husband.  The  judgment 
creditors  were  not  made  parties  to  the  action.  The  action  proceeded 
to  judgment  and  sale.  The  title  was  rejected  by  the  purchaser,  for 
the  failure  to  make  the  judgment  creditors  of  the  husband  parties. 
We  think  it  too  plain  to  justify  discussion  that  the  judgment  cred- 
itors of  the  husband,  the  life  tenant,  were  necessary  parties  to  the 
action.  Ordinary  care  required  that  the  attorney  should  have  made 
such  creditors  parties.  No  good  title  can  be  given  under  the  decree 
rendered  in  this  action.  The  plaintiff  will  be  driven  to  either  a 
strict  foreclosure,  or,  as  probably  the  wiser  course,  to  apply  to  va- 
cate the  decree  and  bring  the  judgment  creditors  into  the  suit  The 
services  rendered  by  the  attorney  have  therefore  been  of  no  value 
to  the  plaintiff.  For  this  reason,  the  attorney  is  not  entitled  to  com- 
pensation for  them. 

So  much  of  the  order  as  is  appealed  from  should  be  reversed,  and 
motion  granted  unconditionally,  with  |10  costs  and  disbursements. 
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(3  App.  Dlv.  418.) 

^^  '  PIERSON   V.   PRIES. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  28,  180G.) 

CX)NSTITUTIONAL  LaW— ESTABLISHING  LoCAL  CODBTS— -JURISDICTION. 

Laws  1892,  c.  182,  establishing  the  city  court  of  Mt.  Vemon,  whose 
Jurisdiction  is  limited  to  actions  in  which  one  of  the  parties  reside  in  the 
city,  in  so  far  as  it  authorizes  service  of  process  beyond  the  city  limits, 
and  in  the  county  in  which  the  city  is  situated,  violates  Ck)nBt.  art  6,  §  19, 
authorizing  the  legislature  to  establish  inferior  local  courts. 

Appeal  from  city  court  of  Mt.  Vernon. 

Action  by  C.  Louis  Pierson,  Jr.,  against  Louis  K.  Fries.  From 
an  order  adjudging  defendant  guilty  of  contempt  of  court  for  fail- 
ure to  obey  an  order,  in  supplementary  proceedings,  commanding 
him  to  appear  before  a  referee,  and  be  examined  concerning  his 
property,  defendant  appeals.    Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Theodore  M.  Hill,  for  appellant. 
Frank  A.  Bennett,  for  respondent 

HATCH,  J,  The  present  appeal  challenges  the  constitutionality 
of  the  act  by  which  the  city  court  of  Mt.  Vernon  acquired  juris- 
diction to  make  the  order  appealed  from.  This  court  was  created  by 
act  of  the  legislature  (Laws  1892,  c.  182)  as  a  local  and  inferior 
court,  in  virtue  of  the  power  conferred  by  section  19,  art  6,  of  the 
constitution  in  force  when  the  act  Tvas  passed,  which  authorized  the 
legislature  to  establish  inferior  local  courts  of  civil  and  criminal 
jurisdiction.  The  act  provides  that  the  court  shall  have  no  juris- 
diction of  an  action  unless  one  of  the  parties  thereto  reside  in  the 
city  of  Mt.  Vernon.    Section  60  reads: 

"The  summons  In  an  action  brought  in  the  said  court  may  be  served  at  any 
place  within  the  county  of  Westchester,  but  not  elsewhere."  * 

By  section  111,  concurrent  jurisdiction  is  given,  where  a  tran- 
script of  the  docket  of  a  judgment  of  the  city  court  is  filed  in  the 
office  of  the  clerk  of  the  county,  with  the  county  court,  of  proceed- 
ings to  enforce  the  judgment. 

The  power  of  the  legislature  respecting  the  jurisdiction  which 
may  be  conferred  upon  courts  created  under  this  article  of  the  con- 
stitution has  been  clearly  defined,  and  no  longer  presents  a  de- 
batable question.  These  courts  must,  by  the  act  creating  them,  be 
in  fact  limited  in  the  exercise  of  jurisdiction  to  the  locality  where 
they  exist.  The  provisions  of  the  act  above  quoted  clearly  exceed 
the  legislative  power  in  this  regard,  as  has  been  judicially  declared 
many  times. 

In  Greraty  v.  Reid,  78  N.  Y.  64,  the  court,  in  speaking  of  this  ques- 
tion, said: 

"The  only  authority  conferred  is  to  establish  local  and  Inferior  courts.  The 
jurisdiction  of  a  local  court  must  be  exercised  within  the  locality,  and  its 
process  cannot  be  executed  outside  of  it.  Whatever  power  constitutional  jus- 
tices of  the  peace  may  possess  to  send  their  process  into  adjoining  towns,  no- 
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local  court,  created  uoder  the  clause  referred  to,  could  be  vested  with  that 
power." 

In  Carroll  v.  Langan,  63  Hun,  380,  18  N.  Y.  Supp.  290,  the  court 
said: 

"If  the  legislature  could  confer  upon  the  recorder  power  to  act  beyond  bis 
local  Jurisdiction  in  supplementary  proceedings.  It  could  confer  power  to  act  Id 
all  counties  of  the  state  in  other  proceedings." 

Under  the  present  act,  the  attempt  is  made  to  confer  upon  the 
court,  in  the  cases  specified  in  the  act,  the  right  to  exercise  power 
and  assume  jurisdiction  of  the  action,  wherever  arising,  subject, 
only,  to  the  exception  that  one  of  the  parties  shall  reside  in  the 
city  of  Mt.  Vernon  and  that  process  shall  be  served  within  the 
county  of  Westchester. 

In  the  present  case,  the  judgment,  upon  which  the  proceeding 
which  led  to  the  order  appealed  from  was  based,  was  recovered  upon 
a  contract  made  in  the  county  of  New  York,  between  the  parties 
hereto.  The  defendant  resided  in  the  town  of  New  Rochelle,  in 
the  county  of  Westchester.  The  summons  and  complaint  were 
served  upon  him  at  the  latter  place.  He  did  not  appear  in  the  ac- 
tion, and  judgment  passed  against  him  by  default.  The  order  in 
supplementary  proceedings,  to  appear  and  be  examined,  was  also 
served  upon  the  defendant  at  the  same  place.  It  is  therefore  ap- 
parent that  the  city  court  of  Mt.  Vernon  never  acquired  jurisdic- 
tion of  the  person  of  the  defendant  or  the  subject-matter  of  the  ac- 
tion, and  no  valid  judgment  was  ever  rendered  against  him  in  this 
action.  The  act,  in  attempting  to  vest  the  court  with  power  to 
cause  its  process  to  run  into  any  place  in  the  county  of  Westchester, 
and  to  authorize  its  order  in  supplementary  proceedings  to  be  served 
in  like  manner,  is  in  clear  conflict  with  the  constitutional  provision, 
and  is  therefore  to  that  extent  void.  Petterson  v.  Welles,  1  App, 
Div.  9,  30  N.  Y.  Supp.  1009;  Landers  v.  Railroad  Co.,  53  N.  Y. 
450;  Anderson  v.  Reillv,  66  N.  Y.  189;  Village  of  Deposit  v.  Vail, 
5  Hun,  310. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
|10  costs  and  disbursements.    All  concur. 


KATZ    V.    DIAMOND. 
(Supreme   Court.   Appellate   Term,    First   Department    April   27,    1896.) 

I.  Troveu  and  Conversion— Who  may  Sie. 

One  having  the  possession  of  goods  by  agreement  with  the  owner, 
either  upon  oontract  of  sale  to  himself,  or  fo^*  the  puri>ose  of  selling 
to  third  parties  upon  his  own  account,  may  maintain  an  action  for 
conversion,  or  to  recover  the  possession  of  the  goods  against  a  person 
who  unlawfully  retains  or  receives  them.  Where  there  is  a  conditional 
sale  of  goods,  to  be  paid  for  in  installments,  the  goods  to  be  surrendered 
on  default  in  any  installment,  refusal  to  deliver  on  demand  must  be 
shown,  in  order  to  maintain  an  action  for  conversion.  unles<*  (here  has 
been  actual  conversion  by  defendant. 

a.  Costs  ox  Appeal— Dismissal  of  Complaint  aftbu  Default. 

In  an  action  in  a  district  court,  where  an  inquest  was  taken  for  de- 
fault in  appearance  by  the  defendant,  and  the  Justice  dismisses  the  corn- 
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plaint,  the  remedy  is  by  appeal;   but  whether  the  judgment  Is  reversed, 
and  a  new  trial  is  ordered,  or  the  Judgment  is  affirmed,  no  costs  wlU 
be  allowed,  there  being  no  respondent 
(Syllabus  by  the  Court.) 

Appeal  from  district  court. 

Action  by  Davis  Katz  against  Jacob  Diamond  for  conversion. 
From  a  judgment  dismissing  the  complaint  without  prejudice  to  a 
new  action,  and  without  costs,  plaintiff  appeals.    Ailirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

£.  Rosenthal,  for  appellant. 

DALY,  J.  In  this  case  the  plaintiff  sued  for  conversion  of  fur- 
niture, by  defendant,  which  had  been  sold  to  him  by  plaintiff,  to  be 
paid  for  on  installments,  under  an  agreement  that  the  title  was  not 
to  be  acquired  by  him  until  the  installments  were  paid,  and  that 
he  w^as  to  surrender  the  goods  on  failure  to  pay  any  installment. 
The  defendant  did  not  appear  nor  answer,  and  the  plaintiff  proceeded 
to  take  an  inquest.  It  appeared  that  the  plaintiff  was  described 
in  the  contract  of  sale  as  manager  of  the  New  Installment  Com- 
pany. The  written  agreement  of  the  defendant  was  to  surrender 
the  goods  to  the  firm,  or  its  agent  or  manager.  The  plaintiff  was 
examined  on  the  inquest,  and  swore  that  he  was  owner  of  the  goods, 
and  had  bought  them  and  paid  his  money  for  them;  but,  on  ex- 
amination by  the  justice,  he  gave  evidence  from  which  it  might  be 
inferred  that  he  had  himself  purchased  the  property  from  one  Tan- 
sen  under  an  agreement  somewhat  similar  to  that  on  which  he  sold 
to  the  defendant,  i.  e.  that  the  title  ^ould  not  pass  until  the  goods 
were  paid  for.  Upon  this  evidence  the  justice,  as  appears  from  his 
memorandum  in  the  return,  dismissed  the  complaint  without  prej- 
udice to  a  new  action,  ^'because  of  failure  of  proof  of  ownership  of 
the  goods." 

In  order  to  maintain  an  action  for  a  conversion  of  goods,  or  to 
recover  them,  proof  of  ownership  is  not  necessary.  Possession,  or 
the  right  to  possession,  suffices.  "To  recover  in  trover,  there  must 
have  been  possession  of  the  property  by  the  plaintiff,  or  there  must 
be  an  existing  right  to  take  immediate  and  actual  possession."  Pet- 
rie  V.  Stark,  79  Hun,  550,  554,  29  N.  Y.  Supp.  881.  "A  carrier, 
bailee,  or  the  person  who  finds  a  chattel,  has,  in  regard  to  his  pos- 
session, sufficient  property  to  entitle  him  to  maintain  the  action." 
Hotchkiss  V.  McVickar,  12  Johns.  403.  "Absolute  unqualified  own- 
ership is  not  necessary  in  order  to  authorize  a  person  entitled  to  the 
possession  of  property  to  sue  for  its  conversion.  A  person  entitled 
to  the  temporary  possession  of  chattels  for  a  particular  purpose 
may  maintain  such  an  action."  Phillips  v.  McNab,  16  Daly,  150, 
9  N.  Y.  Supp.  526.  The  fact  that  the  plaintiff  has  executed  a  mort- 
gage upon  his  interest,  and  that  the  mortgage  is  overdue,  does  not 
prevent  him  from  maintaining  an  action  for  conversion,  where  it 
does  not  appear  that  the  mortgagee  had  ever  demanded  the  money 
or  taken  possession  of  the  property.  Burns  v.  Winchell,  44  Hun, 
261. 
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If  the  plaintiff  in  this  case,  by  agreement  with  the  owner  of  the 
goods,  was  entitled  to  possession  under  a  contract  of  sale  to  him- 
self, or  for  the  purpose  of  selling  to  third  parties  upon  his  own  ac- 
count, he  might  maintain  the  action  for  conversion,  or  to  recover 
possession,  against  a  person  who  unlawfully  retains  or  receives 
them.  The  defendant  in  this  action,  while  entitled  to  possession, 
could  have  maintained  such  an  action  against  a  stranger,  and  even 
against  the  plaintiff,  for  any  unpermitted  disturbance  of  his  pos- 
session, 4  Am.  &  Eng.  Enc.  Law%  117.  So,  when  his  right  to  pos- 
session as  against  the  plaintiff  was  gone,  he  was  liable  to  an  action 
by  the  latter,  who  had  become  entitled  to  repossess  himself  of  the 
goods. 

The  judgment  will,  however,  have  to  be  aflSrmed,  because  there 
was  no  proof  either  of  failure  to  pay  any  installment  or  of  demand 
of  the  goods  from  the  defendant  before  bringing  the  action.  The 
original  possession  of  the  defendant  was  lawful  because  it  was  by 
agreement  with  the  plaintiff,  and  to  make  it  tortious  there  must 
be  a  default  of  payment  and  a  refusal  to  deliver  after  demand. 
Where  there  has  been  no  actual  conversion  by  defendant,  demand 
is  necessary  before  an  action  for  conversion  can  be  maintained. 

I  had  some  doubt  as  to  whether  the  remedy  of  the  plaintiff,  if  ag- 
grieved, waft  by  appeal,  since  there  is  no  respondent,  and  the  con- 
troversy of  the  appellant  is  with  the  court  below,  and  not  with  an 
adverse  party,  as  no  adversary  appeared  on  the  trial  or  upon  this 
appeal.  Hayes  v.  Gas  Co,  (N.  Y.  App.)  37  N.  E.  648.  But  the  plain- 
tiff would  be  remediless  if  not  entitled  to  an  appeal;  for  a  man- 
damus, as  suggested  in  the  case  last  cited,  would  not  lie  to  compel 
the  justice  to  decide  in  a  particular  way.  **The  only  mode  of  re- 
viewing a  judgment  rendered  by  a  justice  of  the  peace  in  a  civil 
action  is  by  an  appeal  as  prescribed  in  this  title."    Code,  §  3044. 

The  judgment  is  affirmed,  but  without  costs,  as  there  is  no  re- 
spondent. Had  the  judgment  been  reversed,  and  a  new  trial  or- 
dered, no  costs  would  have  been  allowed  for  the  same  reason.  Costs 
where  new  trials  are-  allowed  are  in  the  discretion  of  the  court,  and 
where  judgments  are  affirmed  costs  are  allowed  to  the  respondent 
If  there  be  no  respondent,  there  can  be  no  allowance  of  costs.  Code, 
§§  3066,  3213. 

Judgment  affirmed,  without  costs.    All  concur. 


LUDINGTON  v.  THOMPSON. 
(Supreme  Court,  Appellate  Division,  First  Department.     April  24,  18S*^«^ 

1.  Receivers— Void  Appointment— Contract. 

An  insolvent  estate  Is  not  liable  for  money  loaned  to  one  acting  as  it^ 
receiver,  on  receiver's  certlflcates,  where  the  orders  appointing  the  recti vir 
and  authorizing  the  certificates,  respectively,  were  subsequently  declared 
void,  and  the  order  authorizing  the  certificates  was  not  proven. 

2.  NEr4()TiABLE  Instruments- Waiver  of  Protest. 

Where  the  secretary  of  a  corporation,  while  also  acting  as  receiver 
thereof  under  a  void  appointment,  as  secretary,  waived  protest  of  notes 
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OD  which  the  corporation  was  liable,  the  waiver  was  binding  on  the  cor- 
poration. 

8.  IwsoLVENCT— Claims  op  Crkditoks— Limitations. 

The  statute  of  limitations  ceases  to  run  against  claims  against  an  in- 
solvent estate  on  the  appointment  of  a  receiver. 

Action  by  Marietta  Ludington  against  Daniel  G.  Thompson,  re- 
ceiver, on  notes  on  which  defendant's  insolvent  was  liable  as  maker 
and  indorser,  and  for  money  loaned  to  defendant's  predecessor  for 
the  insolvent  estate.  A  verdict  was  rendered,  by  direction  of  the 
trial  court,  for  plaintiff,  for  the  amount  found  due.  Motion  by  de- 
fendant for  a  new  trial,  upon  exceptions  taken  at  the  trial,  and 
ordered  to  be  heard  in  the  first  instance  by  the  appellate  division  of 
the  supreme  court,  under  Code  Civ.  Proc.  §  1000.  Granted,  unless 
plaintiff  stipulates  that  the  verdict  be  reduced  so  as  to  cover  the 
amount  due  on  the  notes  alone. 

The  action  was  brought  upon  eight  promissory  notes,  some  of  which  were 
made  by  the  corporation  of  which  the  defendant  is  the  receiver,  and  others 
were  made  by  third  parties  and  indorsed  by  the  corporation,  and  for  money 
loaned  and  advanced  by  plaintiff.  The  notes  matured  during  the  months 
of  September,  November,  and  December,  1887,  and  January  and  March, 
1888,  and  the  money  was  loaned  and  advanced  in  November,  1887.  The 
corporation  was  engaged  in  the  business  of  the  manufacture  of  pianos.  Oc- 
tober 12,  1887,  the  corporation  being  insolvent,  proceedings  for  a  voluntary 
dissolution  were  commenced,  and  Gustavus  Baylies,  Jr.,  who  then  was,  and 
always  had  been,  the  secretary  of  the  corporation,  was  appointed  receiver 
thereof  by  the  supreme  court  He  gave  security,  quaUfled,  and  on  the  same 
day  took  possession  of  the  property  of  the  cor];)oration,  of  value  uf  upwards 
of  $100,000,  and  continued  to  act  as  such  receiver  until  Fel>ruary,  188S. 
While  he  was  acting  as  such  receiver,  and  before  aU  the  notes  had  matured, 
he  made  and  delivered  to  the  plaintiff,  who  was  the  holder  of  all  the  notes, 
a  writing,  signed  by  him,  ^s  secretary  of  the  corporation  and  also  as  receiver 
thereof,  wherein  he  waived  protest  of  the  notes,  and  consented  that  the 
holder  of  them  might  receive  part  payment  of  the  same,  and  might  extend 
the  time  for  the  i>ayment  of  the  balance,  without  affecting  the  legal  liability 
of  the  corporation  as  indorser  upon  the  notes.  Some  of  the  notes  were  duly 
protested.  They  were  all  made  or  indorsed  by  the  corporation.  While  Bay- 
lies was  acting  as  receiver  of  .the  corporation,  and  on  November  11,  1887,  the 
plaintiff  loaned  and  advanced  to  him  $1,500,  and  took  his  certificates  as  re- 
ceiver therefor,  which  provided  for  the  payment  of  the  money  on  or  before 
the  first  Monday  of  April,  1888,  and  recited  that  they  were  Issued  under  an 
order  of  the  supreme  court,  entered  October  21,  1888,  authorizing  the  issue 
of  the  certificates  for  amounts  aggregating  not  to  exceed  |25,000,  for  the 
purposes  specified  in  the  order,  and  declared  that  the  amounts  of  sucn  cer- 
tificates were  debts  of  the  receiver,  incurred  for  the  benefit  and  protection 
of  the  property  of  the  corporation  in  the  hands  of  the  receiver,  and  were  a 
Uen  and  charge  upon  the  property  prior  to  all  other  liens  and  charges.  The 
order  under  which  the  certificates  were  said  to  have  been  issued  was  not 
put  in  evidence,  and  the  certificates  were  offered  and  received  merely  as  evi- 
dence of  the  receipt  of  the  money  by  the  receiver  from  the  plaintiff.  In  Feb- 
ruary, 1888,  the  court  made  an  order  annulling  and  setting  aside  the  order 
of  October  12,  1887,  appointing  Baylies  receiver,  on  the  ground  that  the 
petition  upon  which  It  was  made  was  Insufladent,  and  declaring  the  order 
to  have  been  null  and  void,  and  quashing  the  petition  and  all  subsequent 
proceedings  thereon  as  null  and  void,  and  thereafter,  and  on  January  23, 
1891,  the  court,  upon  an  accounting  by  Baylies  as  such  receiver,  ordered 
judgment  against  him  for  $194,414.39.  February  29,  18S8.  this  defenaant 
was  appointed  receiver  of  the  corporation,  which  was  dissolved,  and  he  has 
qualified,  and  ever  since  has  been  acting  as  such  receiver.  September  10, 
1888,  plaintiff  filed  with  this  defendant,  receiver,  a  claim  for  the  amount  of 
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the  noteg  and  the  money  loaned  and  advanced  to  Baylies  as  receiver.  In 
1891,  the  defendant,  receiver,  by  order  of  the  court,  declared  and  distributed 
a  dividend  of  20  per  cent,  to  and  among  the  creditors  of  the  corporation,  and 
in  his  petition  for  such  order  the  receiver  disallowed  plaintlflP's  claim,  and 
refused  to  pay  the  plaintiff  anything  thereon.  The  plaintiff  did  not  learn 
of  the  disallowance  of  his  claim  by  the  receiver  until  some  time  after  the 
dividend  of  20  per  cent,  had  been  paid,  but  within  two  years  thereafter. 
May  25,  1895,  the  court,  by  order,  allowed  the  plaintiff  to  bring  this  action 
against  the  receiver,  and  the  action  was  actually  commenced  .June  5,  1895. 
The  defendant,  among  other  things,  denied  protest  and  waiver  of  protest  of 
the  notes,  and  alleged  payment  of  the  claim,  and  set  up  the  statute  of  limita- 
tions. There  was,  on  the  trial,  a  conflict  of  evidence  as  to  the  payments 
alleged  to  have  been  made  on  account  of  the  claim,  and  the  Jury  were  in- 
structed to  find  the  amount  remaining  unpaid,  and  to  render  a  verdict  there- 
for in  favor  of  plaintiff,  and  the  verdict  was  for  |7,516.21. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Lyman  W.  Redington,  for  plaintiff. 
Cfcorge  Putnam  Smith,  for  defendant 

WILLLOiS,  J.  We  do  not  see  how  there  could  be  any  recovery, 
upon  the  evidence  given  on  the  trial,  for  the  |1,500  loaned  and  ad- 
vanced by  the  plaintiff  to  Baylies,  who  was  acting  as  receiver.  The 
order  appointing  him  receiver  was  null  and  void,  and  had  been  so 
declared  by  the  court.  He  was  not,  therefore,  a  lawful  receiver 
when  the  loan  and  advance  was  made.  He  was  simply  a  temporary 
custodian,  appointed  without  authority  of  law.  He  had  no  authority 
to  bind  the  estate  in  any  way  by  the  borrowing  of  money  or  the 
issue  of  certificates.  Moreover,  it  was  not  proven,  at  the  trial,  that 
there  was  any  order  of  the  court  authorizing  or  directing  the  bor- 
rowing of  money,  or  the  issue  of  certificates  therefor.  Upon  this 
state  of  facts  the  defendant  could  not  be  held  liable  for  the  f  1,500 
nought  to  be  recovered  as  for  money  loaned  and  advanced. 

The  notes  were  concededly  made  or  indorsed  by  the  corporation 
before  its  dissolution.  Some  of  the  indorsed  notes  were  duly  pro- 
tested, and  as  to  the  others  there  was  a*  waiver,  signed  by  Baylies, 
both  as  secretary  of  the  corporation  and  as  its  receiver.  While  ho 
had  no  authority  to  bind  the  corporation  as  receiver,  yet  the  corpora- 
tion had  not  been  dissolved,  Baylies  was  its  secretary,  and  we 
think  he  had  power  and  authority  to  make  the  waiver,  and  that 
such  waiver  was  suificient  to  bind  the  corporation,  and  charge  it  as 
indorser  upon  the  notes,  and  that  no  protest  of  the  notes  there- 
after maturing  was  necessary.  The  waiver  was  not  a  release  or 
abandonment  of  a  substantial  right  or  interest  of  the  company.  It 
was  the  waiver  of  a  technical  right,  which  was  practically  formaK 
and  really  saved  the  company  the  small  amount  of  protest  fees. 
And,  further,  when  the  waiver  was  made,  the  company  being  in  the 
hands  of  a  receiver  it  was  well  known  that  the  notes  were  not  going 
to  be  paid,  and  therefore  the  notice  of  protest  would  be  of  no  value. 
In  view  of  the  situation. 

The  only  defense  to  these  notes,  if  any,  is  the  statute  of  limitations. 
This  action  was  not  commenced  until  more  than  six  years  had 
elapsed  after  the  maturity  of  the  notes,  and  it  is  therefore  insisted, 

Digitized  by  VjOOQIC 


8up.0t)  LUmKGTOH  r.  THOMPSON.  771 

in  behalf  of  the  defendant,  that  the  statute  of  limitations  is  a  com- 
plete defense  to  the  action  so  far  as  the  notes  are  concerned.  The 
present  receiver  was  appointed  February  28,  1888,  and  we  assume 
that  the  corporation  was  dissolved  at  the  same  time.  Some  of  the 
notes  had  then  matured.  Some  had  not.  The  statute  of  limita- 
tions had  then  been  running  but  a  few  months,  at  most,  as  to  any 
of  the  notes.  As  to  some  of  them  it  had  not  commenced  to  run 
at  all.  There  has  never  been  any  injunction  issued  by  the  court 
restraining  the  commencement  of  an  action  against  the  corporation 
or  its  receiver  to  recover  any  debts  owing  by  the  corporation.  No 
action  could  have  been  brought  against  the  corporation  itself  after 
its  dissolution.  An  action  could  at  any  time  have  been  commenced 
against  the  receiver,  as  plaintiff  has  finally  done  now.  It  would 
have  been  necessary  to  obtain  leave  of  the  court  to  bring  an  action 
against  the  receiver,  as  plaintiff  did  before  commencing  this  action. 
It  is  said,  however,  in  behalf  of  the  plaintiff,  that,  upon  the  dis- 
solution of  the  corporation,  and  the  appointment  of  a  receiver,  the 
statute  of  limitations  ceased  to  run  upon  these  notes  until  the  re- 
jection of  the  plaintiff's  claim  thereon,  presented  to  the  receiver, 
and  the  refusal  by  him  to  allow  the  same,  or  to  pay  a  dividend  to 
plaintiff,  which  was  certainly  as  late  as  1891,  and  within  six  years 
prior  to  the  commencement  of  the  action.  This  contention  is  bas^ 
upon  the  claim  that  the  receiver  was  a  trustee  for  the  benefit  of  the 
creditors  of  the  estate,  and  that  the  statute  of  limitations  did  not 
run  in  his  favor  against  the  creditors,  his  cestuis  que  trustent,  until 
the  rejection  of,  and  the  refusal  to  pay,  these  claims.  In  Erkpat- 
rick  V.  McElroy,  41  N.  J.  Eq.  555,  7  Atl.  647,  it  is  said  by  Depue,  J.: 

"As  a  general  rule,  the  mere  appointment  of  a  receiver  to  take  charge  of 
property  in  dispute  will  not  suspend  the  operation  of  the  statute  [of  limi- 
tations], nor  will  it  interrupt  the  possession  of  a  stranger,  so  as  to  prevent 
the  statute  conferring  title  on  him  or  suspend  the  running  of  the  statute 
against  a  stranger.  But,  where  the  receiver  is  appointed  to  take  charge 
of  an  estate  for  the  purpose  of  administering  it,  as,  for  instance,  the  set- 
tlement of  the  affairs  of  a  partnership,  and  the  payment  of  firm  debts,  the 
suit  being  substantially  for  the  benefit  of  all  the  creditors,  in  analogy  to 
an  ordinary  creditor's  biU,  the  appointment  of  a  receiver  with  such  powers 
will  suspend  the  running  of  the  statute,  and  the  lapse  of  time  before  pro- 
ceeding against  the  receiver  in  the  court  by  which  he  was  appointed  will 
be  regarded  only  on  the  question  whether  the  creditor  has  been  guilty  of 
laches  in  delaying  the  prosecution  of  his  demand.*' 

In  Von  Sachs  v.  Kretz,  72  N.  Y.  556,  Andrews,  J.,  said: 

"The  assignee  of  a  bankrupt  stands  in  a  position  of  trustee  for  his  credit- 
ors, and  the  statute  [of  limitations]  did  not  run  against  their  claim  against 
the  estate  of  the  bankrupt  not  barred  at  the  time  of  the  adjudication," 
—citing  Parker  v.  Sanborn,  7  Gray,  191.  Ex  parte  Ross,  2  Glyn  &  J.  46,  330, 
and  Minot  v.  Thacher,  7  Mete.  (Mass.)  348. 

In  Parker  v.  Sanborn,  a  Massachusetts  case,  Metcalf,  J.,  said: 

"After  the  property  of  an  insolvent  debtor  has  been  assigned  under  the 
insolvent  laws,  and  thus  sequestered  and  placed  in  the  custody  of  the  law 
in  trust  for  his  creditors,  the  statute  of  limitations  does  not  run  against 
their  claims  upon  his  estate  in  the  hands  of  the  assignee.  The  assignee, 
in  bringing  a  suit  upon  a  demand  which  was  due  to  the  insolvent  before 
the  commencement  of  the  proceedings  in  insolvency,  represents  the  estate. 
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and  in  such  a  suit  all  claims  of  the  defendant  may  be  set  off  which  ex- 
isted at  the  time  of  the  first  publication  of  notice.  A  claim  against  the 
estate  of  a  debtor  in  the  hands  of  his  assignee  stands  upon  a  different 
ground,  in  this  respect,  from  the  right  of  action  against  the  debtor  per- 
sonally. That  right  is  not  taken  away  or  suspended  by  the  proceedings  in 
insolvency,  and  is  therefore  barred  by  the  lapse  of  the  usual  period  of  limi- 
tation." 

In  Minot  v.  Thachery  also  a  Massachusetts  case,  Dewey,  J.,  said: 

"By  force  and  effect  of  the  appointment  of  a  messenger  [in  proceedings  In 
insolvency},  and  the  publication  thereof  conformably  to  the  statute,  the 
property  of  the  insolvent  is  sequestered  for  the  benefit  of  the  then  existing 
creditors.  After  such  publication,  a  suit  by  a  creditor  would  be  of  no 
avail,  as  the  property  is  all  transferred  to  an  assignee,  and  the  body  of 
the  debtor  is  to  be  discharged  from  arrest  on  execution.  The  debts  pre- 
sented for  allowance  against  the  insolvent  are  to  be  considered  with  refer- 
ence to  their  validity  at  the  date  of  the  publication  by  the  messenger. 
If  they  are  found  to  be  barred  by  the  statute  of  limitations  at  that  period. 
It  would,  of  course,  be  competent  for  the  assignee  to  object  to  their  al- 
lowance." 

In  Ex  parte  Ross,  the  vice  chancellcM*  said: 

"After  a  commission  [in  bankruptcy]  issued,  the  statute  of  limitations 
does  not  run  against  a  creditor,  the  commission  is  a  trust  for  the  benefit 
of  all  creditors,  and  it  is  a  known  principle  that  the  statute  does  not  run 
against  a  trust" 

•   And  on  appeal  the  chancellor  asserted  the  same  doctrine. 

These  cases  appear  to  lay  down  the  rule  that  where,  by  any  form 
of  proceedings,  the  property  of  a  debtor  is  taken  possession  of  by 
the  court,  to  be  administered  for  the  benefit  of  all  his  creditors,  and 
to  be  distributed  among  them  in  payment  for  their  debts,  the  statute 
does  not  run  against  any  debts  which  were  not  barred  by  the  stat- 
ute at  the  time  possession  of  the  property  is  taken  by  the  coiu-t; 
and  this  rule  would  seem  to  be  applicable  to  the  appointment  of 
the  receiver  in  this  case.  The  receiver  here  was  appointed  in  pro- 
ceedings for  the  dissolution  of  the  corporation.  He  took  possession 
of  all  the  property,  and  held  it  in  trust,  to  be  distributed  among  all 
the  creditors  existing  at  the  time  of  the  appointment  of  the  receiver; 
and  the  true  rule  is,  under  such  circumstances,  that  the  running  of 
the  statute  is  suspended  from  the  time  of  the  appointment  of  the 
receiver. 

Our  conclusion  is  that  the  statute  of  limitations  does  not  consti- 
tute a  defense  to  the  plaintiffs  right  of  action  upon  the  notes.  The 
plaintiff  was  therefore  entitled  to  recover  upon  the  notes,  but  was 
not  entitled  to  recover  for  the  f  1,500  loaned  and  advanced  to  Baylies 
w^hile  he  was  acting  as  receiver  of  the  corporation. 

It  was  erroneous  to  permit  the  jury  to  render  a  verdict  for  the 
amount  of  money  loaned  and  advanced,  and  such  verdict  should  be 
set  aside,  and  a  new  trial  ordered,  with  costs  to  abide  event,  unless 
the  plaintiff  stipulates  that  the  verdict  be  reduced  so  as  to  cover  the 
amount  due  upon  the  notes  alone.  The  plaintiff  should  have  an  op- 
portunity, if  he  desires,  to  retry  his  case,  and  to  give  further  proof 
than  he  gave  upon  this  trial  with  reference  to  his  right  to  recover 
the  moneys  loaned  and  advanced.    All  concur. 
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McCAULBY  V.  FIDELITY  ft  CASUALTY  CO.  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    April  27,  1896.) 

1.  3IASTER  AND  SERVANT — LlABILITT  OF  MaSTBR  FOR    SERVANT'S    NbOLIGBNCE. 

A  casualty  company  Insured  plate  glass  in  plaintiff's  building.  The 
policy  provided  that  the  company,  tft  its  option,  might  replace  the  glass, 
or  pay  its  actual  value,  and  that,  whenever  necessary,  plaintiff  should, 
at  his  own  expense,  remove  any  woodwork,  gas  fixtures,  or  other  obstruc- 
tion to  the  replacing  of  the  glass.  The  company  notified  one  H.,  with 
whom  it  had  a  contract  for  that  purpose,  to  replace  plaintiff's  broken 
glass.  H.'s  workmen  found  that  the  gas  pipes  interfered  with  the  worlc, 
and  negligently  detached  two  lengths  in  the  cellar,  so  that,  when  the 
gas  was  lighted  in  the  evening,  an  explosion  occurred,  which  damaged 
plaintiff*s  property.  Held,  that  H.  was  not  liable  for  such  negligent 
acts  of  his  servants,  tlie  acts  being  outside  of  the  scope  of  their  employ- 
ment. 
8.  Same— Liability  for  Acts  of  Servant  of  Independent  Contractor. 

Nor,  in  such  case,  was  the  casualty  company  liable  for  such  negligent 
acts. 

Appeal  from  Eighth  district  court. 

Action  by  John  McCauley  against  the  Fidelity  &  Casualty  Ck)m- 
jmny  and  Nathan  Hutkoff  to  recover  damages  for  injury  to  personal 
property  caused  by  the  negligent  acts  of  defendant  Hutkoff's  em- 
ploy^ From  a  judgment  for  plaintiff,  defendants  appeal.  Re- 
versed* 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

David  Leventritt  and  Albertus  Perry,  for  appellants. 
Yellott  D.  Deckert,  for  respondent. 

BISCHOFF,  J.  The  defendant  the  Fidelity  &  Casualty  Company 
insured  the  plate  glass  on  the  plaintiffs  premises.  By  the  third 
clause  of  the  policy  the  company  agreed,  at  its  option,  to  replace 
the  glass,  or  to  pay  actual  value  of  the  glass  broken.  The  policy 
further  provided: 

"Whenever  necessary,  the  assured  shaU,  at  his  own  expense,  remove  any 
woodwork,  gas  fixtures,  or  other  obstruction  to  the  replacing  of  the  glass." 

The  plaintiff  notified  the  defendant  company  that  the  glass  in  his 
store  window  was  broken,  and  thereupon  the  company  notified  the 
defendant  Hutkofl,  with  whom  it  had  a  contract  for  that  purpose, 
to  replace  the  broken  pane.  Hutkoff  sent  his  workmen  to  replace 
the  glass.  They  found  that  the  gas  pipes  outside  the  window  inter- 
fered with  the  work,  and  notified  the  clerks  in  the  store  that  they 
would  have  to  be  removed.  Plaintiff  leased  the  store  to  one  Pape, 
and  th#two  men  in  charge  of  it  were  his  employes. 

The  justice  has  found,  on  conflicting  testimony,  that  the  defend- 
ant Hutkoff's  men  worked  at  the  pipes,  and  negligently  detached 
two  lengths,  in  the  cellar  and  basement,  so  that,  when  the  gas  was 
lighted  that  evening,  an  explosion  occurred,  which  caused  the  dam- 
age complained  of  in  this  action.  A  master  is,  ordinarily,  liable  to 
a  third  person  injured  through  the  negligence  of  his  servant  while 
acting  within  the  scope  of  his  employment.  14  Am.  &  Eng.  £nc. 
Law,  804;  Mott  v.  Ice  Co.,  73  N.  Y.  543,  547.  "The  test  of  the  mas- 
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tar's  responsibility  for  the  act  of  his  servant  is,  not  whether  such 
act  was  done  according  to  the  instructions  of  the  master  to  the 
servant,  but  whether  it  is  done  in  the  prosecution  of  the  business 
that  the  servant  was  employed  by  the  master  to  do."  Cosgrove  v. 
Ogden,  49  N.  Y.  255,  267.  Here  the  duty  of  the  servant  was  fixed 
by  the  contract  of  insurance,  whfch  placed  the  obligation  of  remov- 
ing gas  pipes  and  other  obstructions  upon  the  owner.  This  was 
known  to  all  the  parties  interested.  If,  therefore,  HutkoflTs  em- 
ployes endeavored  to  remove  the  gas  pipes,  they  acted,  in  so  doing, 
neither  within  the  scope  nor  within  the  course  of  their  employment, 
and  the  defendants  cannot  be  held  liable  for  such  acta 

The  judgment,  as  rendered,  against  both  defendants,  is  erroneous 
The  immediate  employer  of  a  servant  is  alone  responsible  for  the 
latter's  negligent  acts.  There  cannot  be  two  superiors  severally  re- 
sponsible in  such  a  case.    Blake  v.  Ferris,  5  N.  Y.  48. 

The  judgment  must  be  reversed  as  to  each  defendant,  with  costs 
to  abide  the  event  of  a  new  trial,  which  is  hereby  directed.  All  con- 
cur. 


EQUITABLE  GENERAL  PBOVIDINO  GO.  v.  STEIN. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  27,  1896.) 

1.  Sale— On  Installments— Waiver  of  Default. 

Plaintiff  sold  defendant  a  bicycle  on  monthly  payments,  title  to  remain 
in  plaintiff  till  all  payments  were  made.  After  default  in  payment,  de- 
fendant delivered  rear  wheel  to  plaintiff  for  repairs.  Held,  that  plaintilTs 
offer  to  return  it  on  payment  of  the  installment  in  default  and  one  not 
yet  due,  which  was  refused,  was  not  a  waiver  of  the  default 

2.  Same— Agreement  to  Repaib. 

Plaintiff  sold  a  bicycle  to  defendant  on  monthly  payments  of  $10,  with 
an  agreement  to  keep  it  in  repair.  Defendant,  with  plalntlfTs  knowledge, 
took  it  for  repairs  to  the  manufacturer,  which  were  made  without  charge, 
except  in  one  instance,  when  $4.60  was  demanded  by  the  manufacturer, 
and  paid  by  defendant.  Held  that.  In  the  absence  of  evidence  that  plain- 
tiff acquiesced  in  such  payment,  or  assumed  to  reimburse  defendant 
therefor,  defendant  could  not  deduct  it  from  his  payment 

Appeal  from  First  district  court. 

Action  by  the  Equitable  General  Providing  Company  against 
Myer  J.  Stein  for  conversion.  From  a  judgment  for  defendant^ 
plaintiff  appeals.     Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Louis  L.  Q.  Benedict,  for  appellant. 
Wales  F.  Severance,  for  respondent. 

BISCHOFF,  J.  The  defendant,  in  July,  1895,  obtained  from  the 
plaintiff  a  bicycle,  under  an  agreement  which  was  in  form  a  lease 
of  the  chattel,  providing  for  payment  of  f  10  upon  the  20th  day  of 
each  month  thereafter,  the  plaintiff  agreeing  to  give  a  bill  of  sale 
to  the  defendant  when  10  such  payments  should  have  been  made, 
title  to  remain  in  the  plaintiff  meanwhile,  and  the  whole  sum  to  be 
due  at  once  upon  any  one  default  on  the  defendant's  part.  Without 
objection,  and  by  ample  evidence,  a  contemporaneous  oral  agreement 
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upon  the  part  of  the  plaintiff  to  keep  the  machine  in  pej)air  for  one 
year  was  shown  at  the  trial,  and,  while  there  was  a  conflict  of  tes- 
timony upon  the  point,  we  take  the  fact  to  have  been  determined 
favorably  to  the  defendant.  The  payments  due  in  July  and  August 
were  made,  but  the  installment  for  the  20th  of  September  was  at 
no  time  met.  The  bicycle  was  manufactured  by  the  Overman  Com- 
pany, and  was  by  the  latter  delivered  upon  the  plaintiff's  order  to 
the  defendant,  who,  prior  to  some  unspecified  date  in  August,  1895, 
had  taken  it  for  repairs  to  the  manufacturer,  with  the  knowledge  of 
the  plaintiff,  and  these  repairs  were  made  without  charge,  except  in 
one  instance,  when  the  sum  of  f  4.50  was  demanded  by  such  manu- 
facturer, the  Overman  Company,  and  paid  by  the  defendant.  There 
is  no  evidence,  however,  that  the  plaintiff  acquiesced  in  this  pay- 
ment, or  assumed  in"  any  way,  even  inferentially,  to  reimburse  the 
defendant  for  sums  expended  in  repairs.  Whatever  course  of  deal- 
ing was  shown  was  one  whereby  the  Overman  Company  was  to  re- 
pair without  charge  to  the  defendant,  and  that  this  was  the  under- 
standing of  the  latter  appears  from  his  taking  the  machine  for  re- 
pairs thereafter  directly  to  the  plaintiff,  the  party  who  had  agreed 
to  make  them.  After  default  of  the  September  payment,  the  de- 
fendant sent  the  rear  wheel  of  the  bicycle  to  the  plaintiff  for  some 
further  repairs,  but  the  latter  retained  it,  and  one  of  its  agents,  on 
the  18th  day  of  October,  called  upon  the  defendant,  and  offered  a 
return  of  the  wheel  should  the  payments  for  September  and  October 
be  then  made.  To  this  the  defendant  answered  that  he  would  pay 
$5.50,  claiming  the  right  to  deduct  the  payment  made  to  the  Over- 
man Company  for  repairs,  and  insisting  that  the  October  payment 
n-as  not  then  due,  which,  indeed,  it  was  not.  Thereafter,  on  the  31st 
day  of  October,  demand  was  made  for  the  return  of  the  bicycle,  and, 
upon  the  defendant's  refusal,  this  action  for  its  conversion  was 
brought.  From  the  above  facts  it  appears  that  the  defendant  was 
in  default  of  the  September  payment,  and  that  the  plaintiff  was  en- 
titled to  recover  at  least  the  value  of  its  property  which  the  de- 
fendant retained  without  right,  by  the  terms  of  the  agreement, 
after  demand.  Assuming  that  the  plaintiff's  agent  had  authority 
to  waive  this  default,  there  is  no  evidence  that  it  was  waived,  since 
the  offer  to  return  the  portion  of  the  machine  retained  by  the  plain- 
tiff upon  condition  that  the  October  payment  be  made  before  it  was 
due  was  in  fact  the  tender  of  a  new  agreement,  based  upon  a  con- 
sideration which  was  refused,  and  the  fact  of  the  default  was  left 
unaffected.  Moreover,  apart  from  the  defendant's  contractual  duty 
to  have  made  the  September  payment  at  the  plaintiff's  office,  upon 
the  date  specified,  in  which  duty  he  failed,  his  readiness  thereafter 
to  pay  $5.50  instead  of  f  10  did  not  absolve  him  from  his  default,  since 
the  latter  sum  was,  upon  the  evidence,  fully  due  to  the  plaintiff. 
Sufficient  evidence,  which  could  not  be  arbitrarily  discredited,  ap- 
peared in  support  of  some  value  in  the  chattel  which  the  defendant 
retained,  and  the  Judgment  against  the  plaintiff  was  upon  the  facts 
unauthorized. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event     All  concur.  r^^^^T^ 
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LINCOLN  NAT.  BANK  OP  CITY  OP  NEW  YORK  v.  BLTTLER  et  aL 

(Supreme  Court,  Appellate  Term»  Pirst  Department    April  27,  ISlXx) 

Negotiable  Instbumbnts  —  Indorsement  fob  Accommodation  of  Payee  — 
Liability  of  Indorser. 

Where  one  indorses  a  promissory  note  tor  the  accommodation  of  the 
payee,  who  transfers  the  note,  before  maturity,  for  value,  the  holder  Ls 
entitled  to  recover  against  such  indorser,  even  though,  at  the  time  of  the 
transfer,  he  knew  the  indorsement  was  for  accommodation  only.  36  N. 
Y.   Supp.   1112,   reversed. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  the  Lincoln  National  Bank  of  the  City  of  New  York 
against  Jacob  D.  Butler  and  Alfred  J.  Taylor,  to  recover  on  a  prom- 
issory note  made  by  Taylor  to  the  order  of  James  Casey,  and  in- 
dorsed by  said  Casey  and  defendant  Butler.  There  was  judgment 
for  plaintiff,  which  was  reversed  by  the  general  term  of  the  city 
court  (36  N.  Y.  Supp.  1112),  and  plaintiff  appealed.     Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Stem  &  Rushmore,  for  appellant 
J.  C.  Shaw,  for  respondents. 

McADAM,  J.  The  action  was  upon  a  promissory  note  for  f  1,000, 
made  October  24,  1890,  by  Alfred  J.  Taylor,  to  the  order  of  James 
Casey,  payable,  three  months  after  date,  at  the  Harlem  Bank,  and 
indorsed  by  James  Casey  and  the  defendant  Butler,  and  thereafter 
discounted  by  the  plaintiff.  The  complaint  allies,  and  the  answer, 
by  not  denying,  admits,  the  making  of  the  note;  that  Casey,  the 
payee,  indorsed  it;  and  that  Butler,  "for  the  purpose  of  lending 
his  credit  thereto,  for  the  accommodation  of  said  James  Casey,  in 
dorsed  said  note,  before  its  delivery,  to  this  plaintiff;  and  there- 
after, and  before  its  maturity,  the  said  James  Casey  delivered  said 
note  to  this  plaintiff  for  discount."  The  note  was  put  in  evidence, 
with  notice  of  protest  and  certificate  of  the  notary  showing  that  the 
note  had  been  duly  protested  for  nonpayment,  and  the  indorsers 
thereby  properly  charged.  The  defendant  offered  no  evidence. 
Both  sides  moved  for  the  direction  of  a  verdict  The  court  directed 
a  verdict  in  plaintiff's  favor  for  |1,256.63,  the  amount  claimed,  and 
interest 

Upon  appeal,  the  general  term  reversed  the  judgment,  and  ordered 
a  new  trial,  holding  that,  in  the  absence  of  proof  that  Butler's  ih- 
dorsement  was  made  for  the  purpose  of  enabling  the  maker  to  obtain 
credit  with  the  payee,  the  plaintiff  could  not  recover.  The  authori- 
ties sustaining  this  position  are  cases  in  which  the  payee,  who  was, 
presumably,  the  first  indorser,  undertook  to  recover  from  one  whose 
indorsement  appeared  upon  the  back  of  the  note  subsequent  to  his, 
and  who  was,  therefore,  presumably,  second  indorser.  Of  course, 
it  is  necessary,  in  such  cases,  to  allege  and  prove  facts  overcoming 
the  presumption,  by  showing  that  the  person  sought  to  be  charged 
indorsed  for  the  benefit  of  the  maker,  to  induce  the  payee  to  accept 
the  security  as  a  valid  obligation  against  the  person  indorsing. 
Moore  v.  Cross,  19  N.  Y.  227;  Phelps  v.  Vischer,  50  N.  Y.  69;  Coulter 
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V.  Richmond,  59  N.  Y.  478;  WyckofF  v.  Wilson  (City  Ct  N.  Y.)  9  N.  Y. 
Supp.  628,  Hnd  (Com.  PL)  IS  N.  Y.  Supp.  270;  Reed  v-  Photo-Gravure 
Co.  (City  Ot  N.  Y.)  13  N.  Y.  Supp.  798;  Montgomery  v.  Schenck,  82 
Hun,  24,  31  K  Y.  Supp.  42;  Bornstein  v.  Kauflman,  4  Misc.  Rep.  83, 
23  N.  Y.  Supp.  832.  The  principles  invoked  are  correct  in  their  place, 
and  the  error  into  which  the  general  term  fell  was  in  attempting 
to  make  them  applicable  to  essentially  different  facts.  There  is 
nothing  in  the  form  of  the  instrument  sued  upon  which  required 
that  the  plaintiff  should  oyercome  any  legal  presumption  before  it 
could  recover,  and  in  this  respect  the  case  differs  from  those  relied 
on  by  the  general  term. 

It  appears,  here,  that  Casey,  the  payee,  held  a  valid  obligation 
against  Taylor,  the  maker.  Casey,  and  not  the  maker,  wanted  the 
accommodation.  Whereupon  he  induced  Butler  to  assist  him  by  a 
loan  of  his  credit  in  the  form  of  an  indorsement,  on  the  strength 
of  which  the  note  might  be  discounted.  Upon  the  faith  of  all  the 
names  upon  the  instrument,  the  plaintiff  did  discount  the  note,  and 
on  the  trial  established  its  title  as  a  bona  fide  holder  for  value  by 
the  production  of  the  paper.  Harger  v.  Worrall,  69  N.  Y.  370;  Bank 
v.  Crow,  60  N.  Y.  85;  Bank  v.  Livingston,  6  Misc.  Rep.  81,  26  N.  Y. 
Supp.  25.  There  is  nothing  in  Moore  v.  Cross,  or  any  of  the  other 
cases  before  cited,  which  prevents  a  recovery  by  the  plaintiff  from 
any  or  all  of  the  parties  to  the  note,  under  such  circumstances. 
The  defendant  urges  that  the  fact  that  Casey  procured  the  discount 
was  notice  to  the  plaintiff  that  Butler's  indorsement  was  for  Casey's 
accommodation.  National  Park  Bank  v.  German-American  Mut. 
Warehouse  &  Security  Co.,  110  N.  Y.,  at  page  293,22  N.E.  567;  Smith 
V.  Weston,  88  Hun,  23,  34  N.  Y.  Supp.  557.  But  parties  who  have 
loaned  their  credit  in  like  manner,  by  making  notes  or  accepting 
bills  for  the  accommodation  of  others,  without  any  restriction  on 
their  use,  have  always  been  held  liable,  at  the  suit  of  a  bona  fide 
holder,  even  with  knowledge  that  it  was  accommodation  paper. 
Pettigrew  v.  Chave,  2  Hilt.  546;  Grant  v.  EUicott,  7  Wend.  227. 

It  has  been  long  established  that,  ^^when  a  man  writes  his  name, 
without  anything  more,  on  the  back  of  a  negotiable  promissory 
note,  he  agrees  that  he  will  pay  the  note  to  the  holder  on  receiving 
due  notice  that  the  maker,  on  demand,  made  at  the  proper  time, 
has  neglected  to  pay  it.  *  *  *  Proof  that  he  put  his  name  uu 
the  note  for  the  purpose  of  giving  credit  to  the  maker,  or  enabling 
him  to  raise  money  on  the  paper,  only  shows  that  there  is  a  special 
relation  between  him  and  the  maker,  not  between  him  and  the 
holder.  It  does  not  change  the  nature  of  the  contract  of  indorse- 
ment from  what  it  would  be  had  the  note  actually  passed  through 
his  hands  in  the  usual  course  of  business  and  been  indorsed  for 
value."  Seabury  v.  Hungerford,  2  Hill,  at  page  82,  approved  in  Hall 
V.  Newcomb,  3  Hill,  at  page  234,  and  7  Hill,  at  page  419;  Richards 
V.  Warring,  4  Abb.  Dec.  53.  As  far  back  as  Smith  v.  Knox,  3  Esp. 
46,  Lord  Eldon  held  that,  where  a  bill  is  given  for  the  accommoda- 
tion of  a  drawer  or  payee,  and  is  sent  into  the  world,  it  is  no  answer 
to  an  action  upon  it,  against  the  acceptor,  that  he  accepted  it  for 
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the  accommodation  of  the  drawer,  and  that  the  fact  was  known  to 
the  holder.  In  such  a  case  the  holder,  if  he  gave  a  bona  fide  con- 
sideration for  it,  is  entitled  to  recover,  though  he  had  full  knowl- 
edge of  the  transaction.  It  is  sufficient,  for  the  plaintiff,  that  tlie 
note  was  indorsed  by  Casey,  and  was  also  indorsed  by  Butler,  who 
wrote  his  name  on  the  back,  for  the  purpose  of  lending  his  credit 
thereto,  for  the  accommodation  of  Casey,  and  that  the  note,  so  in- 
dorsed, came  into  the  possession  of  the  plaintiff,  in  the  course  of  its 
business,  for  value,  and  before  maturity.  Benj.  Chalm.  Bills  (2d. 
Am.  Ed.)  107. 

In  Pierson  v.  Boyd,  2  Duer,  33,  it  appeared  that  one  Davis  made 
his  promissory  note  for  |1,259,  payable  to  the  order  of  John  Crum, 
who  first  procured  Boyd,  the  defendant,  to  indorse  it,  whereupon 
Crum  indorsed  and  delivered  the  note  to  the  plaintiff  for  value.  It 
was  claimed  by  Boyd  that  the  plaintiff,  having  received  the  note  from 
Crum,  the  payee,  he  could  not  recover  from  Boyd,  a  subsequent  in- 
dorser.    The  court,  in  deciding  against  this  contention,  said: 

"As  between  DetIs  and  Crum,  the  note  was  made  on  a  good  considera- 
tion; and  Boyd,  in  the  most  favorable  aspect  of  the  case  for  him,  was  an 
indorser  for  the  general  accommodation  of  Davis,  the  maimer.  His  in- 
dorsement has  not  been  misapplied.  The  note  was  negotiated  to  the  plain- 
tiffs, before  maturity,  for  full  value.  They  are,  therefore,  entitled  to  re- 
cover against  Boyd,  as  indorser.  ♦  ♦  •  Whether  Boyd,  as  between  Oram 
and  himself,  is  to  be  regarded  as  first  or  second  indorser,  is  of  no  conse- 
quence in  this  suit  One  who  indorses  for  the  general  accommodation  of 
the  maker  or  payee  of  a  note  is  liable  to  a  holder  for  value,  taking  it  be- 
fore maturity,  though  the  holder  knew,  when  the  note  was  transferred  to 
him,  that  the  indorsement  was  an  accommodation  one." 

Applying  the  principle  decided  in  the  case  last  cited  to  the  present 
controversy,  it  is  apparent  that  Butler's  indorsement  has  not  been 
misapplied.  It  was  used,  as  he  intended  it  should  be,  to  raise  money 
for  Casey's  use,  and  Butler  has,  in  consequence,  become  liable  there- 
on to  a  bona  fide  holder  for  value.  Whether,  as  between  CSasey  and 
himself,  he  is  to  be  regarded  as  first  or  second  indorser,  is  of  no 
consequence  in  this  suit.  That  inquiry  will  become  pertinent  only" 
after  Casey  or  Butler  pays  the  note,  and  seeks  to  enforce  some 
claim  upon  it  against  the  other.  Then  the  doctrine  of  Moore  v. 
Cross  and  kindred  cases,  relied  on  by  the  general  term,  will  be 
more  germane  to  the  questions  likely  to  come  up  for  consideration. 

In  Bacon  v.  Burnham,  37  N.  Y.  614,  it  was  held  that,  where  a 
prior  indorser  cannot  recover  against  a  subsequent  indorser,  no  jKir- 
son  deriving  title  under  such  prior  indorser,  with  knowledge  of  the 
facts,  can  do  so.  The  plaintiff  there  became  the  holder  of  the  note 
after  maturity, — a  circumstance  which  distinguishes  that  case  from 
this, — and  the  equities  between  the  original  parties  were,  therefore, 
open  to  investigation.  There  the  holder  took  the  place  of  the  payee, 
succeeding  to  his  rights  and  remedies, — nothing  more.  But  the  equi- 
ties could  not  be  gone  into  here;  for,  the  plaintiff  being  a  bona  fide 
holder,  all  the  so-called  equities  were  cut  off. 

It  follows  that  the  order  of  the  general  term  must  be  reversed, 
and  the  judgment  of  the  trial  term  affirmed,  with  costs.  All  con- 
cur. 


Digitized  by  VjOOQIC 


Sap.  Ct)  O'REILLY   V.   LONG    ISLAND   R.  CO.  779 

O'REILLY  V.  LONG  ISLAND  R.  CO. 

(Supreme  Court,  Appellate  Division.  First  Department.    April  24,  1896.) 

Nbolioencb—Obstructions  on  Sidbwalk — SuPFiciBNCY  OF  Evidence. 

In  action  for  personal  injuries,  where  it  appeared  that  plaintiff  had  been 
injured  by  slipping  on  some  gravel  and  bits  of  wood  on  a  sidewalk  in 
front  of  defendant's  building,  that  workmen  were  emi^oyed  on  the  roof 
of  the  building,  and  the  gravel  and  chips  were  falling  therefrom,  but 
there  was  nothing  to  show  that  they  had  incumbered  the  walk  any  great 
length  of  time,  or  that  there  had  been  any  unreasonable  delay  in  remov- 
ing them,— the  evidence  was  uot  sufficient  to  warrant  submitting  the 
question  of  negligence  to  the  jury. 

Appeal  from  court  of  common  pleas,  trial  term. 

Action  by  Ann  A«  O'Reilly  against  the  Long  Island  Railroad  Com- 
pany for  personal  injuries.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

A.  A.  Gkirdner,  for  appellant 
E.  J.  Nathan,  for  respondent 

RLltfSEY,  J.  The  plaintiff  was  Injured  by  slipping  on  the  side- 
walk running  along  the  side  of  the  defendant's  ferry  house  in  Long 
Island  City,  and  she  brings  this  action  to  recover  damages  for  those 
injuries.  At  the  close  of  the  plaintiff's  case  the  defendant  moved 
to  dismiss  the  complaint  on  the  ground  that  there  was  no  negli- 
gence shown  on  the  part  of  the  defendant  railroad  company.  This 
motion  was  denied,  and  the  defendant  excepted.  The  defendant 
then  proceeded  to  give  evidence,  and  the  case  was  submitted  to  the 
jury  upon  a  charge  which  was  not  excepted  to,  and  the  result  was  a 
verdict  for  the  plaintiff.  The  defendant  thereupon  moved  for  a  nen 
trial  upon  the  judge's  minutes,  npon  all  the  grounds  stated  in  sec 
tion  999  of  the  Code  of  Civil  Procedure,  except  that  the  damagei 
were  excessive.  This  motion  was  denied,  and  from  the  order  de 
nying  the  motion,  and  the  judgment  entered  upon  the  verdict,  th< 
defendant  brings  this  appeal. 

It  appeared  from  the  testimony  that  the  defendant  operated  a 
ferry  from  the  foot  of  Thirty-Fourth  street  to  Long  Island  City.  At 
the  last-named  place  the  defendant's  ferry  house  abutted  upon  the 
sidewalk;  the  roof  of  the  house  either  extending  to,  or  slightly  over, 
the  sidewalk.  The  plaintiff  debarked  from  a  ferry  boat  at  about 
half  past  2  o'clock  in  the  afternoon,  walked  through  the  ferry  house, 
and  started  to  go  along  the  sidewalk,  w  hen  her  foot  slipped  and  she 
fell,  receiving  the  injuries  of  which  she  complains.  She  alleges 
that  she  tripped,  or  her  foot  slipped,  when  she  stepped  upon  some 
gravel  or  bits  of  board  which  lay  upon  the  sidewalk.  Her  claim  is 
that  the  defendant's  employes  were  negligent  in  permitting  the 
sidewalk  to  be  incumbered  by  this  gravel  and  boards.  The  plain- 
tiffs story  is  that  she  turned  up  towards  the  ferry  house,  and  upon 
the  comer  she  fell.    She  said  that  when  she  was  lifted  up  she  saw 
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gravel  upon  the  sidewalk,  which  was  wet  and  had  cement  upon  it, 
and  cuttings  of  ends  of  boards.  ''The  gravel  was  about  the  size  of 
the  small  marbles  that  jou  see  upon  the  street,  and  pieces  or  bits 
and  ends  of  boards  what  were  cut  oflP.  Some  of  the  gravel  was  aa 
large  as  small  marbles,  and  some  was  fine.  Pieces  of  board  I  saw, 
as  near  as  I  recollect,  were  about  three  or  four  inches  long,  and, 
may  be,  two  or  three  inches  wide;  ends  of  boards.  These  stones 
and  pieces  of  board  were  just  at  the  point  where  I  fell.  There  was 
quite  a  good  deal  scattered  over  the  sidewalk.  Not  any  one  stone, 
not  half  a  pile,  but  scattered  along."  The  plaintiff  said  that  she 
stepped  on  the  giavel  and  pieces  of  board,  and  that  made  her  slip. 
The  only  other  witness  sworn  on  behalf  of  the  plaintiff  on  this  sub- 
ject was  one  Daniel  Green,  who  said:  He  saw  the  plaintiff  slip 
on  the  sidewalk.  "That  there  was,  upon  the  sidewalk,  gravel  which 
you  use  for  roofing;  pebbles,  small  and  large,  as  you  get  them. 
They  were  working  upon  the  edge  of  the  roof.  There  were  little 
chips  of  Georgia  pine  shavings  about,  the  same  as  though  you  take 
an  adze  and  dove  it  off  the  edge  of  a  plank,  or  perhaps  you  take  an 
adze  and  dove  it  off.  Small  pieces,  running  from  one-eighth  to  a 
quarter  to  one-half  an  inch  thick,  about  an  inch  or  an  inch  and  a 
half  long;  perhaps  only  little  chips.  There  were  not  very  many 
of  them.  They  were  right  at  that  point  on  the  sidewalk  where  they 
were  working.  Fell  down  right  alongside  of  the  place."  This  was 
substantially  all  the  evidence  given  on  behalf  of  the  plaintiff  tend- 
ing to  show  any  obstruction  or  incumbrance  on  the  sidewalk.  Up- 
on this  evidence,  with  the  testimony  as  to  the  extent  of  her  in- 
j pries,  the  case  was  submitted  to  the  jury. 

It  appeara  from  the  evidence  that  the  defendant's  men  were  at 
work  upon  the  roof,  above  the  sidewalk,  and  that  the  obstructions 
complained  of  were  caused  by  the  falling  of  gravel  and  pieces  of 
boanl  which  had  been  dislodged  by  the  workmen  in  the  course  of 
their  employment  upon  the  roof.  The  workmen  had  been  there 
during  the  day,  as  appears  from  the  testimony.  Just  how  long  the 
obstructions  complahied  of  had  been  allowed  to  be  there,  does  not 
appear.  There  is  nothing  to  show  that  they  had  been  allowed  to 
accumulate,  or  that  they  had  existed  there  for  more  than  a  few 
minutes;  and  it  appears  that  the  workmen  were  at  work  at  the  time, 
and  the  pebbles  were  dropping  down  as  they  worked.  While  the 
streets  and  sidewalks  are  used  primarily  for  purposes  of  passage 
to  and  fro,  yet  that  is  not  the  only  use  to  which  they  may  properly 
be  put.  The  owner  of  premises  abutting  upon  the  street  may,  to  a 
reasonable  extent,  so  far  as  necessary,  put  materials  upon  the  street, 
while  doing  necessary  repairs;  and  it  is  not  a  nuisance,  nor  is  it 
negligence,  for  the  existence  of  which  he  is  liable  to  one  who  is 
injured  because  they  are  there,  unless  they  have  been  there  so  long 
as  that  it  can  be  said  that  he  permitted  them  to  remain  there  for 
an  unreasonable  length  of  time.  In  Com.  v.  Passmore,  1  Serg.  &  B. 
217,  the  defendant  was  indicted  for  a  nuisance,  in  placing  goods  in 
the  highway  and  permitting  them  to  stay  there  until  he  sold  them, 
and  upon  the  trial  he  was  convicted.    Upon  the  writ  of  error  the 
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supreme  court  of  Pennsylvania  held  that  before  one  could  be  con- 
victed of  nuisance,  for  placing  goods  upon  the  highway^  it  must  be 
made  to  appear  that  he  allowed  them  to  remain  there  for  an  un- 
reasonable lengrh  of  time.  The  court,  by  way  of  illustration,  say: 
"Inasmuch  ae  fuel  is  necessary,  a  man  may  throw  wood  into  the  street, 
for  the  purpose  of  having  it  carried  into  his  house,  and  it  may  lie  there  a 
reasonable  length  of  time.  So,  because  building  is  necessary,  stone,  brick, 
lime,  sand,  and  other  material  may  be  placed  in  the  street,  provided  it  be 
done  In  the  most  convenient  manner.*' 

This  case  has  been  followed  in  this  state.  In  Welsh  v.  Wilson, 
101  N.  Y.  254,  4  N.  E.  633,  the  defendant  had  obstructed  the  side- 
walk by  putting  across  it  a  pair  of  skids,  over  which  he  was  un- 
loading merchandise.  The  plaintiff,  passing  by  and  trying  to  avoid 
the  skids,  slipped,  fell,  and  was  hurt.  In  an  action  to  recover 
damages  for  the  injury  from  the  defendant,  she  was  nonsuited; 
and  upon  appeal  the  court  of  appeals,  affirming  the  judgment,  say: 

"The  defendant  had  the  right  to  place  skids  across  the  sidewalk,  tem- 
porarily, for  the  purpose  of  removing  cases  of  merchandise.  Every  one 
doing  business  along  the  street  in  a  populous  city  must  have  such  a  right, 
to  be  exercised  in  a  reasonable  manner.'* 

Mr.  Wood,  in  his  work  on  Nuisances,  has  laid  down  the  rule 
that  any  temporary  use  of  the  highway  or  street,  rendered  necessary 
from  necessities  of  trade  or  the  erection  of  buildings,  which  does 
not  necessarily  or  unreasonably  obstruct  it,  is  lawful.  So,  too,  a 
temporary  obstruction,  which  arises  from  accidental  causes,  does 
not  render  a  person  liable  for  a  nuisance,  provided  that  in  all  these 
instances  no  unreasonable  or  unnecessary  delay  is  permitted. 
Wood,  Nuis.  p.  268.  The  abutting  owner  is  permitted  to  unload 
coal  on  the  sidewalk,  for  the  purpose  of  having  it  carried  into  the 
house;  and  if,  when  the  coal  is  unloaded,  small  bits  are  scattered 
beyond  the  pile,  so  that  one  must  pick  his  way  carefully  past  them, 
it  would  be  a  hard  rule  to  say  that  the  owner  should  be  liaTble  for 
any  injury  he  received,  if  he  was  proceeding  with  reasonable  dili- 
gence to  have  the  sidewalk  cleared  up.  So,  if  one  repairing  his 
fence  drops  a  nail  upon  the  sidewalk,  and  a  passer-by  steps  upon  it 
and  is  injured,  the  owner  surely  would  not  be  liable,  unless  it  waa 
made  to  appear  that  he  had  permitted  the  dangerous  article  to 
remain  after  he  should  have  cleared  it  off.  In  this  case  there  was  a 
total  failure  of  any  proof  that  the  defendant  did  not  use  reasonable 
diligence  to  keep  this  sidewalk  clean.  There  was  no  attempt  made 
on  the  part  of  lie  plaintiff  to  show  that  the  obstructions  had  been 
there  for  any  particular  length  of  time,  or,  indeed,  that  they  had  not 
dropped  there  shortly  before  she  passed  over  the  sidewalk.  Negli- 
gence of  the  defendant  surely  cannot  be  predicated  of  any  act  of 
this  kind,  unless  it  is  accompanied  by  some  unreasonable  delay  to 
have  the  obstructions  removed,  and  the  sidewalk  restored  to  its 
proper  condition. 

Because  of  this  defect  in  the  proof,  the  plaintiff  had  not,  at  the 
close  of  her  evidence,  made  out  a  case  to  charge  the  defendant  with 
the  negligence  of  which  she  accused  it,  and  it  was  error  in  the 
court  to  deny  the  motion  to  dismiss  the  complaint  on  the  ground 
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that  the  negligence  of  the  defendant  company  had  not  been  shown. 
For  this  reason  the  judgment  and  order  appealed  from  must  be  re- 
versed, and  new  trial  granted,  with  costs  to  the  appellant  to  abide 
the  event.    All  concur. 


WALTON  V.  MATHER. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  27,  1896.) 

1.  Contract— What  Constitutes. 

A  memorandum  signed  by  both  parties,  reciting  that  defendant  had 
engaged  plaintiff's  services  for  the  season  at  a  specified  salary,  "subject 
to  the  conditions  and  regulations  of  a  contract  which  is  to  be  substituted 
for  this  memorandum,"  constitutes  no  binding  agreement  in  itself. 

2.  Same. 

A  subsequent  verbal  agreement  between  the  parties  to  adopt  such 
memorandum  as  a  final  contract  Is  valid. 

8.  Same— Adoption  op  Previous  Memorandum. 

After  the  parties  had  signed  a  memorandum  reciting  that  defendant 
had  engaged  plaintiff's  services  at  a  specified  salary,  "subject  to  the 
conditions  and  regulations  of  a  contract  which  is  to  be  substituted  for  thl^i 
memorandum,"  a  conversation  was  bad,  in  which  defendant  stated  that 
she  could  not  pay  plaintiff  a  greater  salary  than  that  specified  in  the 
memorandum,  and  that  he  would  have  to  stay  on  the  original  contract, 
whereupon  plaintiff  rendered  the  services  for  which  he  was  engaged. 
Held,  that  the  parties  thereby  adopted  the  memorandum  as  a  final  contract 

4.  Same— Mutuality. 

A  memorandum  signed  by  both  parties,  reciting  that  "I  have  engaged'* 
plaintiff's  services  for  the  season  at  a  specified  salary,  is  not  unilateral, 
plaintiff's  signature  to  such  memorandum  being  an  assent  to  the  engage- 
ment specified  therein. 

Appeal  from  city  court  of  New  York,  general  teruL 
Action  by  Henry  E.  Walton  against  Margaret  Mather  to  recover 
on  a  contract  for  services.  From  a  judgment  of  the  general  term 
of  the -city  court  affirming  a  judgment  entered  on  a  verdict  for  plain- 
tiff and  affirming  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.  Affirmed. 
Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Dittenhoefer,  Gerber  &  James,  for  appellant 
Nathan  Lewis  and  Samuel  O.  Adams,  for  respondent 

DALY,  P.  J.  In  the  month  of  June,  1890,  the  plaintiff  was  en- 
gaged by  the  defendant's  agent  as  actor  and  stage  manager,  and 
they  signed  the  following  memorandum: 

"This  memorandum  certifies  that  I  have  engaged,  this  12th  day  of  June, 
1890,  Mr.  Henry  E.  Walton  for  the  Margaret  Mather  Dramatic  Company 
season  of  1890-1,  and  at  a  salary  of  seventy-five  (75)  dollars  per  week, 
subject  to  the  conditions  and  regulations  of  a  contract  which  is  to  be  sub- 
stituted  for  this  memorandum. 

"[Signed]  D.    C.   WlUonghby. 

"H.   E.  Walton." 

This  writing  afforded  no  ground  of  action  by  either  party  against 
the  other,  as  neither  was  under  any  obligation  to  subsequently 
agree  to  conditions  and  stipulations,  and  a  refusal  to  do  so  would 
be  a  suflRcient  answer  to  a  demand  for  a  substituted  contract    May- 
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ep  V.  McCreery,  119  N.  Y.  434,  23  N.  E.  1045.  Where  conditions  are 
left  indefinite,  to  be  fixed  by  a  further  agreement,  there  is  no  con- 
tract bmding  upon  the  parties.  Law  v.  Pemberton,  10  Misc.  Rep. 
362,  31  N.  Y.  Supp.  21;  Chinnock  v.  Marchioness  of  Ely,  4  De  Gex, 
J.  &  S.  638;  Bertel  v.  Neveux,  39  Law  T.  (N.  S.)  257.  But  it  appears 
from  the  evidence  that,  after  the  signing  of  the  memorandum,  and 
before  the  commencement  of  the  season  mentioned  in  it,  the  plain- 
tiff was  introduced  by  the  agent,  Willoughby,  to  the  defendant,  Miss 
Mather,  and  a  conversation  ensued  between  them  on  the  subject  of 
the  employment,  which  originally  contemplated  the  production  of 
one  play,  "Joan  d'Arc."  According  to  the  plaintiff's  testimony, 
they  discussed,  among  other  things,  his  receiving,  if  she  played  her 
repertoire, — ^that  is  to  say,  other  plays, — another  contract  guaran- 
tying him  an  additional  |50  a  week,  thus  bringing  him  |125  a  week; 
but  she  said  the  times  were  hard,  and  she  could  not  afford  to  pay 
him,  as  she  was  not  going  to  produce  "Joan  d'Arc,-'  but  she  would 
fall  back  upon  her  repertoire,  and  he  had  to  play  these  five  or  six 
plays,  and  had  to  do  it  at  the  salary  she  signed  for;  and  that  he 
"would  have  to  stay  on  the  original  contract  of  f  75  a  week."  The 
plaintiff's  version  of  this  interview  was  disputed  by  the  defendant 
and  by  Willoughby,  but  it  clearly  appeared  Uiat  there  was  a  conver- 
sation between  them  on  business;  and  the  testimony  not  only  of 
plaintiff,  but  of  the  defendant  and  of  Willoughby,  was  such  that 
the  jury  might  reasonably  find  that  the  defendant  and  the  plaintiff 
adopted  the  written  memorandum  of  July  12th,  and  the  arrangement 
which  it  evidenced,  as  the  final  agreement  between  them.  It  was 
entirely  competent  for  the  plaintiff  and  defendant,  within  the  terms 
of  the  memorandum,  to  make  a  verbal  agreement  as  the  substitute 
contemplated  by  it,  or,  by  verbal  agreement,  to  adopt  such  memo- 
randum, or  the  engagement  entered  into  by  the  agent,  as  a  final  con- 
tiact;  for  the  memorandum  did  not  specify  that  the  engagement 
was  to  be  subject  to  the  execution  of  a  writing,  and  no  writing  was 
necessary,  as  the  agreement  was  not  within  the  statute  of  frauds. 
The  parties  might,  by  verbal  agreement,  waive  the  provisions  for  a 
substitute  contract  and  for  further  conditions  and  stipulations. 
And  this  they  did,  in  effect,  by  the  defendant  requiring  the  plain- 
tiff to  stay  on  the  original  contract,  and  his  assent  thereto  by  ren- 
dering the  service  for  which  he  was  engaged.  The  fair  inference 
from  the  language  used  was  that  he  was  to  go  on  and  serve  as  actor 
and  stage  manager  in  the  Margaret  Mather  Dramatic  Company  for 
the  season  of  1890-91  at  the  specified  salary.  Before  the  season 
was  terminated,  the  plaintiff  was  discharged.  He  claimed  dam- 
ages amounting  to  his  salary  for  the  balance  of  the  season,  but  the 
jury  awarded  him  only  two  weeks'  salary.  This  was  upon  the  de- 
fendant's evidence  of  a  usage  that  theatrical  engagements  were  un- 
derstood to  include  a  proviso  for  a  discharge  upon  two  weeks'  no- 
tice. No  question  arises  upon  this  evidence,  since  the  plaintiff  docs 
not  appeal. 

The  last  contention  of  the  appellant  is  that  the  memorandum,  if 
an  agreement,  was  unilateral,  and  that  plaintiff  agreed  to  nothing 
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on  his  part;  but  the  signature  of  the  plaintiff  to  the  memorandum 
was  an  assent  to  the  engagement  therein  specified,  and  the  eyidence, 
apart  from  the  memorandum,  shows  that  the  plaintiff  was  engaged 
as  actor  and  stage  manager,  and  his  signature  was  an  assent  to  that 
engagement. 

The  judgment  and  order  should  be  affirmed,  with  cost&    All  con- 
cur. 


PUBLISHERS'   PRINTING  CO.  v.  GILLIN  PRINTING  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    April  27,  1806.) 

Attorney  and  CiiiBNT— Compromipb  bt  Partib9— Attornet's  Lien  for  Costs- 
Where  the  parties  settled  an  action  on  the  last  day  for  answer,  and 
plaintiff's  attorney,  having  had  no  notice  of  the  settlement,  entered  Judg- 
ment on  the  following  day  for  the  amount  of  the  <daim,  with  costs  and 
disbursements,  such  Judgment  will  be  set  aside  on  motion,  in  the  absence 
of  any  indication  of  fraud  or  collusion  between  the  parties,  or  that  the 
attorney's  lien  for  costs  is  necessary  for  his  protection.  37  N,  Y.  Supp, 
198,    reversed. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  on  contract  brought  by  the  Publishers'  Printing  Ck)mpany 
against  the  Gillin  Printing  Company.  A  motion  to  set  aside  judg- 
ment  in  favor  of  plaintiff  was  denied  at  the  special  term,  and,  the 
order  denying  the  motion  being  afOirmed  by  the  general  term  (37 
N.  Y.  Supp.  198),  defendant  appeals.     Reversed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Smith  &  Cochrane,  for  appellant. 

D.  Salomon  and  C.  Wehle,  for  respondent 

McADAM,  J.  The  action  was  commenced,  November  9,  1895,  by 
the  service  of  a  summons  and  complaint  on  the  defendant  to  recover 
1291.07  due  on  contract.  On  November  15th,  the  last  day  of  the 
six  within  which  the  defendant  might  appear  and  answer,  the  de- 
fendant paid  the  plaintiff  the  amount  claimed,  and  took  a  receipt, 
entitled  in  the  action,  specifying  that  the  same  was  in  full  settle- 
ment, and  that  it  was  agreed  that  the  action  be  discontinued,  with- 
out costs  to  either  party  as  against  the  other.  On  the  following  day 
the  plaintiff's  attorney,  in  ignorance  of  the  settlement,  entered  judg- 
ment for  the  full  amount  of  the  claim  and  costs,  and  issued  an  exe- 
cution thereon  to  the  sheriff,  who  levied  upon  and  took  possession 
of  the  defendant's  place  of  business.  The  defendant  then  moved 
to  set  aside  the  judgment,  execution,  and  levy,  and  the  motion  was 
denied,  unless  the  defendant,  within  five  days,  paid  to  the  plaintiffs 
attorney  the  sum  of  |20.96,  costs  and  disbursements  of  the  action, 
and  f 27.64,  sheriff's  fees  incurred  by  reason  of  the  levy;  and  the 
order  provided  that,  on  such  payments  being  made,  the  defendant 
should  receive  an  order  of  discontinuance  in  satisfaction  of  the 
judgment.  Upon  appeal  the  order  was  affirmed  by  the  general  term, 
and  from  such  affirmance  this  appeal  is  taken. 
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The  plaintiff  claims  that,  under  section  66  of  the  Code,  its  attorney 
^had  a  lien  upon  his  client's  cause  of  action,  which  could  not  be  af- 
fected by  any  settlement  had  between  the  parties  before  or  after 
judgment,  and  that  he  had  the  right  to  proceed  as  he  did.  A  suf- 
ficient answer  to  this  is  found  in  the  language  of  the  court  of  appeals 
in  Lee  v.  Oil  Co.,  126  N.  Y.,  at  page  587,  27  N.  Y.  Supp.  1018: 

"We  are  of  opinion  that  the  existence  of  such  a  Uen  in  favor  of  the  attor- 
neys does  not  confer  a  right  on  them  to  stand  in  the  way  of  a  settlement  of 
an  action  which  is  desired  by  the  parties,  and  which  does  not  prejudice  any 
right  of  the  attorneys.  We  do  not  think  that  such  an  agreement  deprives  a 
party  of  the  right  to  control  the  management  of  his  own  cause,  and  to  deter- 
mine when  the  litigation  shall  cease,  and  how  far  it  shall  be  extended.  The 
client  still  remains  the  lawful  owner  of  the  cause  of  action,  and  is  not  bound 
to  continue  the  litigation  for  the  benefit  of  his  attorney h,  when  he  Judges  It 
prudent  to  stop,  provided  he  is  willing  and  able  to  satisfy  his  attorneys' 
Just  claims.  In  fact,  the  lien  under  the  agreement  was  intended  for,  and 
operates  only  as,  a  security  for  the  attorneys'  legal  claims,  and  unless  those 
are  prejudiced  by  the  client's  contract,  she  has  unrestricted  control  of  the 
subject  of  the  action,  and  of  the  terms  upon  which  a  settlement  shaU  be 
effected.  If  it  were  permitted  to  the  plaintiff's  attorneys  to  continue  the 
action  for  any  purpose,  it  could  be  done  only  at  their  expense,  and  for 
th«  sole  purpose  of  coUecting  their  claims  against  the  plaintlflC.  The  right 
of  recovery  in  such  a  case  would  be  limited  by  the  extent  of  their  lien,  and 
we  are  unable  to  see  how  they  would  be  benefited  by  being  permitted  to 
prosecute  such  an  action." 

In  a  subsequent  case  (Poole  v.  Belcha,  131  N.  Y.  200,  30  N.  R  53) 
the  same  court  said: 

"In  order  to  warrant  the  court  in  disregarding  a  settlement  and  release 
made  in  an  action,  it  must  be  shown  that  to  give  full  effect  to  them  wlU 
operate  as  a  fraud  upon  the  attorney,  or,  at  least,  to  his  prejudice,  by  depriv- 
ing him  of  his  costs,  or  turning  him  over  to  an  Irresponsible  client  •  ♦  ♦ 
The  lien  secured  to  an  attorney  by  section  66  of  the  Code  does  not  prevent  the 
party  who  owns  the  Judgment  from  receiving  payment  thereof  and  executing 
a  discbarge.  When  it  is  shown  that  such  payment  or  discharge  wUl  operate 
to  deprive  the  attorney  of  his  costs,  the  court  has  power  to  protect  him;  but 
it  cannot  be  assumed  that  a  settlement  Is  in  fraud  of  his  rights.  Until  the 
lien  of  the  attorney  is  asserted  in  some  way,  the  Judgment  remains  the  prop- 
erty of  the  client." 

See,  also,  Drago  v.  Smith,  92  Hun,  536,  36  N.  Y.  Supp.  973. 

The  attorney  is  a  mere  agent  of  th^  client,  and  is  supposed  to  fol- 
low the  instructions  and  carry  out  the  agreements  of  Ms  principal. 
The  act  of  entering  judgment  and  issuing  execution,  though  per- 
formed by  the  attorney,  was,  in  contemplation  of  law,  the  act  of  his 
principal,  who  was  responsible  therefor.  If  the  plaintiff  failed  to 
notify  its  attorney  of  the  settlement  and  agreement  it  had  made, 
that  was  its  misfortune,  and  the  consequences  cannot  be  visited  upon 
the  defendant,  which  had  a  right  to  assume  that  the  plaintiff  would 
carry  out  its  agreement  by  controlling  its  attorney  to  the  extent  of 
seeing  that  the  agreement  made  to  discontinue  was  faithfully  ob- 
served. The  only  claim  the  attorney  had  was  up)on  his  employer, 
and  the  right  conferred  by  section  66  of  the  Code  was  a  mere  se- 
curity, by  way  of  lien,  which  might  or  might  not,  according  to  cir- 
cumstances, be  necessary  for  the  attorney's  protection.  If  his  client 
was  irresponsible,  or  refused  to  pay  him,  he  might  have  applied  to 
the  court,  on  notice,  for  leave  to  continue  the  action,  in  aid^  his  , 
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lien,  on  hioi  own  account,  and  at  his  own  risk.  Murray  y.  Jibson,  22 
Hun,  386;  Goddard  v.  Ti-enbath,  24  Hun,  182;  Dimick  v.  Cooley,  3 
Civ.  Proc.  R.  141;  Oliwill  v.  Verdenhalven  (City  Ct.  N.  Y.)  7  N.  Y. 
Supp.  99;  Pitcher  v.  Robertson  (Sup.)  21  N.  Y.  Supp.  66.  And  the 
defendant  might  have  secured  the  determination  of  the  question 
whether  such  lien  was  necessary  to  the  attorney's  protection  before 
being  harassed  by  a  judgment  and  a  levy  upon  its  property.  The 
course  taken  gave  the  defendant  no  such  opportunity.  The  first  no- 
tice it  had  of  the  plaintiif's  breach  of  contract  was  the  levy  on  its 
property  by  the  sheriff. 

A  proceeding  to  enforce  the  attorney's  lien  in  a  case  settled  by  the 
client  before  judgment  is  in  some  respects  analogous  to  one  where  a 
settlement  is  made  after  judgment,  and  where  the  client  has  dis- 
charged the  judgment  of  record.  The  remedy  in  such  a  case  is  to 
move  to  vacate  tiie  satisfaction  to  the  extent  of  the  attorney's  Hen; 
and  where  it  appears  that  the  client  is  irresponsible,  and  the  satis- 
faction is  made  with  knowledge  of  the  attorney's  lien,  and  col- 
lusively,  with  intent  to  defraud  him  of  his  compensation,  the  court 
will  furnish  him  the  necessary  protection.  Telegram  Co.  v.  Smith, 
57  Hun,  176, 10  N.  Y.  Supp.  433;  Bailey  v.  Murphy,  136  N.  Y.  50/32 
N.  E.  627;  Guliano  v.  Whitenack,  9  Misc.  Rep.  562,  30  N.  Y.  Supp. 
415;  Ho  Witt  v.  Merrill,  113  N.  Y.  630,  20  N.  E.  868.  But  it  will  not 
do  for  an  attorney,  in  either  of  the  cases  put,  to  determine  for  him- 
self that  the  lien  is  necessary  for  his  protection,  and  to  attempt  to 
enforce  it,  without  some  application  to  the  court,  founded  on  notice 
to  the  adverse  party.  Here  the  attorney  entered  a  judgment  for  the 
amount  of  the  client's  claim,  and  issued  an  execution  to  collect  it, 
with  his  taxable  costs;  and  the  court  below  made  an  order  that 
the  defendant  should  pay  the  attorney,  not  only  his  taxable  costs, 
but  also  the  sheriff's  fees  for  making  a  levy  on  its  property.  There 
is  nothing  in  the  case  showing  that  the  plaintiff  is  irresponsible,  or 
unwilling  to  i>ay  its  attorney,  or  that  he  made  any  demand  upon  his 
client  for  compensation,  or  any  effort  whatever  to  collect  his  claim 
(rom  it.  Even  assuming  that  the  question  of  enforcing  the  lien 
could  then  be  considered,  there  was  nothing  before  the  court  show- 
ing that  the  settlement  was  dollusive,  or  in  fraud  of  the  attorney's 
rights,  or  that  It  could  by  any  possibility  operate  to  his  prejudice. 
There  was,  therefore,  no  justification  for  permitting  the  attorney  to 
collect  from  the  defendant  taxable  costs  which  his  own  client  had 
agreed  to  pay,  much  less  mulct  it  with  sheriff's  fees  incurred  by 
reason  of  'the  neglect  of  the  plaintiff  to  observe  its  agreement  to  dis- 
continue the  action. 

It  follows  that  the  order  appealed  from  must  be  reversed,  and  the 
motion  granted,  with  costs.    All  concur. 
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WOODRUFF   V.   AUSTIN. 
(Supreme  CJonrt,  Appellate  Term,  First  Department    April  27.  189C.) 

Appeal — Rendered  Unavailing  by  Act  op  Appf.llant — Dismissal. 

An  appeal  will  be  dismissed  where  the  appellant  by  his  own  act  has 
deprived  himself  of  any  advantage  to  be  gained  by  a  reversal  except  relief 
from  the  costs  imposed  by  the  order  appealed  from.  Where  a  nonresi- 
dent defendant  gave  a  general  notice  of  appearance  in  the  action,  after 
the  denial  of  his  motion  to  set  aside  the  personal  service  of  the  summons 
on  the  ground  that  he  was  attending  as  a  witness  in  this  state  when 
service  was  made,  fteW,  that  the  court  acquired  jurisdiction  by  the  ap- 
pearance, and  an  appeal  from  the  order  denying  his  motion  wouid  not 
be  entertained,  as  a  decision  in  his  favor  would  be  of  no  practical  effect. 

iSyllabus  by  the  Court.) 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Amos  E.  Woodraff  against  William  Austin.  From  an 
affirmance  of  an  order  made  by  the  trial  justice  (37  N.  Y.  Supp.  22), 
defendant  appeals.    Dismissed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Boot  &  Marsh,  for  appellant. 

A.  Edward  Woodruff,  in  pro.  per. 

DALY,  P.  J.  The  defendant  is  a  resident  of  Massachnsetts,  and 
was  served  with  a  summons  in  this  state  on  November  14,  1895. 
He  moved  to  set  aside  such  service,  which  motion  was  denied  by 
an  order  dated  November  29, 1895.  Subsequently,  and  on  December 
12,  1896,  he  served  notice  of  appearance  in  writing,  containing  a 
demand  of  a  copy  of  the  complaint.  "A  voluntary  general  appear- 
ance of  the  defendant  is  equivalent  to  a  personal  service  of  the  sum- 
mons upon  him"  (Code,  §  424),  and,  since  the  court  has  acquired  juris- 
diction by  voluntary  appearance,  it  is  unnecessary  to  consider  the 
questions  raised  by  the  appeal  from  the  order  denying  the  defend- 
ant's motion  to  set  aside  the  service  of  the  summons.  A  reversal 
of  the  order  would  not  affect  the  jurisdiction  acquired  by  the  vol- 
untary appearance.  The  appellant  claims,  however,  that  his  ap- 
pearance was  not  voluntary,  since  he  was  compelled  to  take  this 
step  in  order  to  prevent  a  judgment  against  him.  This  objection 
was  considered  in  Reed  v.  Ohilson,  142  N.  Y.  152,  36  N.  E.  884,  and 
it  was  said: 

"It  Is  urged  that  the  defendants  were  obliged  to  appear  and  present  the 
facts  to  the  court,  or  suffer  default,  and  therefore  the  appearance  was  not  vol- 
untary. This  does  not  change  the  effect  of  the  appearance.  When  a  party 
does  not  intend  to  subject  himself  to  the  jurisdiction  of  the  court,  he  must  ap- 
pear specially  for  the  purpose  of  raising  the  question  of  jurisdiction  by  mo- 
tion; or  he  may  allow  the  plaintiff  to  go  on  and  take  judgment  by  default, 
without  affecting  his  rights,  since  no  judgment  entered  without  serrice  of 
process  in  some  form  could  bind  the  defendant,  and  the  question  of  jurisdic- 
tion would  protect  him  at  any  stage  of  the  proceedings  for  its  enforcement, 
provided  it  has  not  been  waived  by  his  own  act.  But  if  the  defendant  elects 
to  come  before  the  court,  and  there  try  the  question,  he  cannot  afterwards 
deny  the  jurisdiction,  or  be  heard  to  claim  that  it  was  not  a  voluntary  appear- 
ance." 

The  defendant  did  not  attempt  to  qualify  his  appearance,  nor 
reserve  any  right  to  object  that  the  court  had  not  acquired  jimsdic* 
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lion  of  his  person.  But  eyen  a  reservation  of  such  right  would 
have  been  unavailing.  In  Mahaney  v.  Penman,  4  Duer,  603,  the 
court  said,  quoting  from  Granger  v.  Schwartz,  11  Leg.  Obs.  346: 

"The  voluntary  appearance  of  defendants  under  this  section  [referring  to 
section  139  of  the  Code  of  Procedure,  which  was  identical  with  the  present  sec- 
tion 424,  above  quoted]  has  the  same  efltect  as  a  service  of  a  summons  on  them 
on  the  day  of  the  appearance  would  have  had.  The  clause  referred  to  takes 
away,  then,  the  right  to  appear  with  reservation  of  an  objection  to  the  juris- 
diction, when  such  objection  is  purely  personaL*' 

The  appearance  in  this  action  was  of  the  most  formal  and  gen- 
eral character;  but,  had  it  been  less  so,  it  would  have  been  sufficient 
>o  give  the  court  jurisdiction,  for  it  was  held,  where  a  defendant 
moved  to  set  aside  service  by  publication,  that  an  indorsement  by 
his  attorneys  of  their  names  on  the  motion  papers  as  attorneys  for 
the  defendant  was  an  appearance  sufficient  to  give  the  court  juris- 
diction. Phelps  V.  Phelps,  6  N.  Y.  Civ.  Proc.  R.  117,  affirmed  32 
Hun,  642.  To  avoid  the  effect  of  a  waiver  of  jurisdiction  of  the  per- 
son the  appearance  must  be  qualified  for  the  sole  and  special  pur- 
pose of  raising  the  issue  as  to  jurisdiction.  Hankinson  v.  Page,  31 
Fed.  184;  Reed  v.  Ohilson,  supra.  As  the  general  appearance  of 
the  defendant  in  the  action  cured  any  defects  that  might  have  ex- 
isted in  the  service  of  the  simimons,  the  appellant's  own  act  in 
voluntanly  coming  into  the  action  as  a  party  has  so  altered  the  sit- 
uation that  a  decision  of  his  appeal  will  have  no  practical  effect, 
and  so  we  are  not  required  to  pass  upon  the  questions  raised  by  it, 
under  well-established  rules.  People  v.  Common  Council,  82  N.  Y. 
575;  Grow  v.  Garlock,  29  Hun,  598;  In  re  Woodworth,  64  Hun, 
522,  19  N.  Y.  Supp.  525;  Hansen  v.  Trustees,  9  N.  Y.  St.  Rep.  726; 
People  V.  Grace  (Sup.)  1  N.  Y.  Supp.  661.  The  question  of  costs  in- 
volved in  the  decision  below  is  no  ground  for  entertaining  the  ap- 
peal.   Assurance  Co.  v.  Smith  (Sup.)  16  N.  Y.  Supp.  114. 

The  motion  to  dismiss  the  appeal  should  be  granted,  with  flO 
costs  and  disbursements.    All  concur. 


DIEFFENBACH  v.  NEW  YORK,  L.  E.  &  W.  R.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  1,  189G.) 

Personal  Injuries^  Damages. 

A  verdict  of  $25,000  for  personal  injuries  to  a  strong,  robust  man,  28 
years  old,  earning  at  the  time  of  his  injury,  as  traveling  salesman,  $d,- 
600  per  year  and  expenses,  is  not  excessive;  he  having  at  the  time  of 
the  trial,  three  years  after  his  injury,  not  recovered  so  as  to  be  able  to 
work,  and  there  being  evidence  to  warrant  a  finding  that  it  would  be 
several  years  before  he  would  be  sufBciently  rtjcovered  to  work,  dur^ 
ing  which  time  he  would  suffer  considerable  pain,  and  be  put  to  ex- 
pense for  doctors,  as  he  had  up  to  the  trial. 

Appeal  from  court  of  common  pleas,  trial  term. 

Action  by  William  H.  Dieffenbach  against  the  New  York,  Lake 
Erie  &  Western  Railroad  Company.  From  a  judgment  for  plain- 
tiff, and  an  order  denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  RUM8EY,  WILLIAMS, 
O'BRIEN,  and  INGRAHAM,  JJ. 
Edward  R.  Green,  for  appellant 
P.  Dieffenbach,  Jr.,  for  respondent 

RUMSEY,  J.  On  the  morning  of  the  16th  day  of  March,  1893, 
the  plaintiff  took  passage  on  a  train  on  the  Erie  Railroad,  from 
Binghamton  to  New  York.  While  his  train  stood  on  the  track  at 
Lackawaxen,  and  the  plaintiff  was  lying  in  his  berth  in  the  sleep- 
ing car,  the  following  train  crashed  into  the  car  in  which  the  plain- 
tiff lay,  tore  it  to  pieces,  and,  as  a  result  of  the  collision,  the  plain- 
tiff was  rery  seriously  injured.  He  received  many  bruises  about  his 
head  and  body,  and  was  removed  from  the  wreck  in  an  unconscious 
condition,  and,  after  being  kept  a  short  time  at  the  place  where  the 
accident  occurred,  was  taken  to  his  home,  in  the  city  of  New  York. 
He  brings  this  action  to  recover  damages  for  the  injuries  which  he 
received  at  that  accident  The  action  was  tried  in  January,  1896, 
and  the  jury  rendered  a  verdict  for  the  plaintiff  in  the  sum  of  |35,- 
000.  After  the  verdict  had  been  rendered  the  defendant  moved  for 
a  new  trial  upon  the  ground,  among  others,  that  the  damages  were 
excessive,  and  the  court  made  an  order  granting  a  new  trial  unless 
the  plaintiff  stipulated  that  the  damages  be  reduced  to  f25,000, 
and  providing  that  if  such  a  stipulation  should  be  filed  the  motion 
should  be  denied.  The  plaintiff  acceded  to  the  modification  of  the 
verdict,  and  the  judgment  was  entered  against  the  defendant  for 
the  sum  of  f  25,000  damages,  besides  the  costs  of  the  action.  From 
that  judgment,  and  the  order  denying  the  new  trial,  the  defendant 
takes  this  appeal. 

Two  or  three  exceptions  were  taken  upon  the  trial  of  the  action, 
but  they  are  of  no  particular  importance,  and  the  defendant  makes 
no  point  of  them  on  this  appeal.  It  bases  its  appeal  solely  upon 
the  ground  that  the  damages  were  excessive.  That  the  accident 
occurred,  as  alleged  by  the  plaintiff,  through  the  negligence  of  the 
defendant,  and  that  the  defendant  is  liable  to  respond  to  the  plain- 
tiff in  whatever  sum  shall  be  necessary  to  compensate  him  for  his 
injuries,  cannot  be  denied,  and  is  not  disputed.  It  appeared  from 
the  evidence  that  the  injuries  which  were  received  were  very  se- 
vere. He  had  bruises  and  a  wound  in  the  back,  some  of  the  larp;e 
muscles  being  torn  from  their  attachment  to  the  spine.  His  right 
arm  and  five  of  his  ribs  were  broken,  and  there  were  serious  cuts 
upon  his  legs.  He  was  kept  in  the  hospital  for  six  days,  and  was 
kept  in  bed  until  about  the  middle  of  June  after  the  accident. .  At 
the  end  of  June  he  was  able  to  go  out  somewhat,  and  hobble  about 
with  a  crutch.  It  was  practically  a  year  before  he  was  able  to  use 
his  arm,  and  at  the  time  of  the  trial,  in  January,  1896,  he  was  still 
suffering  severely  from  the  injuries  which  he  had  sustained  almost 
three  years  before.  When  the  accident  occurred,  on  the  16th  of 
March,  1893,  the  plaintiff  was  28  years  old.  He  was  strong,  robust, 
healthy,  and,  so  far  as  appears  from  the  testimony,  in  perfect  phys- 
ical condition.  He  was  employed  as  a  traveling  salesman,  and  was 
earning  at  the  time  of  the  accident  about  |3,600  a  year,  in  addi- 

Digitized  by  VjOOQIC 


790  38  NEW  YORK  SUPPLEMSNT.  (Sup.  Ct. 

tion  to  his  expenses,  which  were  paid  bj  the  firm  who  employed 
him.  It  appeared  from  the  testimony  that,  from  the  time  of  the  ac- 
cident nntil  the  time  of  the  trial,  he  had  been  utterly  anable  to  do 
any  work,  or  earn  any  salary  whateyer.  His  doctor's  bills,  up  to  the 
time  of  the  trial,  had  amounted  to  upward  of  f  1,000.  These  actual 
money  losses  which  he  had  incurred  up  to  the  time  of  the  trial,  in 
January,  1896,  were  about  f  9,100;  and  the  jury  might  properly  have 
given  to  the  plaintiff  this  sura  of  money  to  recompense  him  for  the 
salary  that  he  had  lost  from  the  time  of  the  accident  to  the  time  of  the 
trial,  and  his  expenses,  without  taking  into  consideration  any  compen- 
sation for  the  suffering  and  pain  which  he  had  endured  during  all 
those  years.  In  addition  to  that,  there  was  considerable  evidence  bear- 
ing upon  the  question  of  the  permanency  of  the  plaintiff's  injuries. 
That  he  had  not  recovered  from  his  injuries  at  the  time  of  the  trial 
was  apparent  from  the  evidence,  and  was  conceded  upon  all  hands. 
The  precise  condition  in  which  he  then  was,  and  whether  or  not  that 
condition  was  solely  the  physical  result  of  his  injuries,  or  whether 
it  was,  to  some  extent,  merely  nervous  and  hysterical,  caused  by 
the  fact  that  his  nervous  system  had  been  so  shaken  as  to  induce 
him  to  imagine  that  he  suffered  more  than  he  in  fact  did,  was 
somewhat  in  dispute.  The  jury  would  have  been  authorized  to  find 
from  the  evidence  that  his  condition,  whatever  it  was,  was  purely 
the  physical  result  of  his  injuries  But  even  if  that  were  not  so, 
and  he  was  suffering  from  nervousness  brought  on  as  the  necessary 
result  of  that  accident,  which  caused  him  to  exaggerate  the  actual 
physical  pains  and  disabilities  under  which  he  labored,  is  a  mat- 
ter of  no  particular  importance.  Dr.  Hamilton,  who  suggested  that 
such  might  be  the  case,  said  that  in  his  judgment  the  plaintiff  was 
not  shamming,  but  that  he  really  believed  his  sufferings  were  pre- 
cisely what  he  said  they  were,  and  that  belief  was  caused  by  his 
nervous  condition,  producing  hysteria  which  led  him  to  exaggerate 
the  actual  troubles  from  which  he  suffered.  As  a  matter  of  fact, 
it  could  make  very  little  difference  whether  the  pains  which  the 
plaintiff  suffered  were  actually  existing  to  the  extent  that  he  thought, 
or  whether  his  nervous  system  was  so  affected  that  he  believed  them 
to  exist  to  a  greater  extent  than  they  actually  did,  and  suffered 
accordingly,  if  the  nervous  condition  was  caused  by  the  accident 
which  produced  the  pains.  In  any  case  the  plaintiff's  condition  was 
the  direct  result  of  the  injuries  which  he  received,  and,  so  long  as 
those  injuries  affected  the  plaintiff,  the  defendant  was  liable  for 
their  results.  If  the  jury  were  satisfied  that  the  plaintiff  in  good 
faith  actually  suffered  as  he  said  that  he  did,  although  that  suffer- 
ing may  have  been,  to  some  extent,  the  result  of  nervousness,  and 
not  the  necessary  result  of  actual  physical  pain,  so  that  upon  the 
undisputed  evidence  the  jury  must  have  found,  not  only  that  the 
plaintiff  had  not  recovered  from  his  injuries,  and  was  not  able  to 
work,  to  the  time  of  this  trial,  but  that  some  period  of  time  must 
necessarily  elapse  before  such  recovery  come  about,  even  if  it  ever 
take  place,  there  could  be  no  doubt  of  the  liability  of  the  defendant 
for  that  condition,  so  long  as  it  existed. 

There  was  evidence  from  which  the  jury  might  have  found  that 
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the  ultimate  recovery  would  take  at  least  five  years.  Dr.  Wilcox, 
who  attended  the  plaintiff  from  shortly  after  the  accident,  testified 
that  his  condition  was  reasonably  certain  to  continue  for  a  long 
time.  He  said  that  from  the  condition  in  which  the  plaintiff  was 
at  the  time  of  the  trial,  nearly  three  years  after  the  accident,  it 
would  be  several  years  before  he  was  reasonably  better.  The  pre- 
cise time,  he  said,  it  would  be  utterly  impossible  to  fix.  He  would 
not  be  much  better  for  three  years,  and  probably  it  would  be  at  least 
five  years  before  he  would  be  recovered.  The  witness  stated  that 
the  plaintiff  had  been  improving  slowly,  but  that  his  improvement 
had  not  been  steady  or  progressive.  His  testimony  was  corrobor- 
ated by  that  of  Dr.  King,  who  thought  that  there  had  been  no  steady 
and  progressive  improvement.  He  said  that  he  believed  that  in  the 
course  of  time  the  plaintiff  would  regain  his  health  to  such  an  ex- 
tent as  to  be  able  to  carry  on  some  light  business,  which,  in  his 
judgment,  would  require  at  least  two  years,  and  perhaps  five.  On 
the  other  hand,  Dr.  Hamilton,  who  was  sworn  as  an  expert  on  be- 
half of  the  defendant,  and  who  had  examined  the  plaintiff,  testified 
to  the  condition  in  which  he  found  him,  conceding  that  at  the  time 
of  the  examination,  and  at  the  time  of  the  trial  as  well,  the  plain- 
tiff was  still  suffering,  to  a  greater  or  less  extent,  from  the  effects  of 
the  injury.  Dr.  Hamilton  said  that  in  his  judgment  the  symptoms  of 
the  plaintiff,  and  his  apparent  suffering,  resulted  to  some  extent 
from  the  pendency  of  the  action,  and  that  he  believed  that  aa  soon 
as  the  action  was  disposed  of  the  plaintiff  would  begin  to  recover 
rapidly.  But  he  testified  that  it  would  be  utterly  impossible  for  him 
to  say  with  any  accuracy  when  complete  recovery  would  take  place, 
although  he  thought  it  might  come  about  in  six  months  or  a  year. 
This  was  the  general  trend  of  the  testimony  upon  the  subject  of  the 
permanent  injury  which  the  plaintiff  had  suffered.  No  exception 
was  taken  to  the  way  in  which  that  question  was  submitted  to  the 
jury,  and  it  was  properly  stated  in  the  charge  of  the  court. 

The  rule  is  well  settled  that  in  cases  of  this  kind  the  plaintiff  can 
only  be  allowed  to  recover  for  such  permanent  injuries  as,  in  the  or- 
dinary course  of  nature,  are  reasonably  certain  to  ensue.  Strohm 
V.  Railroad  Co.,  96  N.  Y.  305.  Upon  that  subject  the  expert  wit- 
nesses may  state  what,  in  their  judgment,  is  reasonably  certain  to 
be  the  future  course  of  the  plaintiff's  disability;  taking  into  con- 
sideration the  nature  of  the  injury,  the  extent  of  his  recovery  at  the 
time  of  the  trial,  the  rapidity  or  slowness  of  his  recovery,  the  con- 
stitution of  the  man  himself,  and  all  those  other  conditions  upon 
which  a  judgment  of  a  physician  is  ordinarily  based.  That  testi- 
mony, in  connection  with  the  physical  condition  of  the  plaintiff,  is  to 
be  considered  by  the  jury;  and  it  will  be  for  them  to  say,  ultimately, 
whether  a  permanent  disability  is  reasonably  certain  to  ensue,  and, 
if  it  is  not  so,  then  how  long  it  is  probable  that  the  plaintiff  will 
suffer  from  the  injuries.  When  they  have  concluded  upon  that  sub- 
ject, the  question  of  the  amount  of  damages  necessary  to  compen- 
sate him  for  his  future  suffering  is  entirely  one  for  their  decision. 
In  this  case  the  jury  might  have  found  that,  while  a  permanent  re- 
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covery  was  probable,  it  would  take  several  years,  at  least,  before 
the  plaintiff  was  able  to  go  about  his  ordinary  avocations,  and  that 
during  all  that  time  he  would  be  unable  to  earn  any  money,  would 
be  put  to  expense  for  doctor^s  bills,  and  would  be  compelled  to  suf- 
fer more  or  less  pain  as  the  result  of  the  Injuries  which  had  been 
inflicted  upon  him.  They  might  have  found,  too,  that  even  after 
that  time,  while  he  would  recover  so  far  as  to  suffer  very  little  pain, 
and  be  able  to  do  some  light  work,  he  would  never  regain  his  former 
robust  state  of  health,  or  be  the  man  he  was  before.  If  they  came 
to  the  conclusion  that  it  would  be  two  years  before  the  plaintiff 
would  be  able  to  do  any  work,  the  actual  pecuniary  loss  which  he 
would  suffer  during  that  time,  by  his  inability  to  earn  a  salary  which 
he  had  been  receiving  before  the  accident,  would  be  f 7,200.  In  ad- 
dition to  that  would  be  the  expense  of  doctor's  bills,  the  amount  of 
which,  of  course,  would  be  entirely  uncertain.  Even  conceding, 
therefore,  that  the  plaintiff  would  be  able  to  go  to  work  in  two 
years  from  the  time  of  the  trial,  his  actual  money  loss  would  be 
over  f  16,000  in  addition  to  the  doctor's  bills  which  he  would  be  re- 
quired  to  pay  from  the  trial  on  until  his  recovery.  In  addition  to 
that,  it  would  have  been  proper  for  the  jury  to  add  damages  for  the 
diminution  in  the  plaintiff's  earning  capacity  which,  it  was  fair  to 
infer  from  the  evidence,  might  exist  after  the  inunediate  results  of 
the  accident  had  passed  away.  Besides  that,  it  was  clear  that  the 
suffering  of  the  plaintiff  had  been  very  great.  While  he  was  not 
entitled  to  exemplary  damages  in  the  case,  yet  he  was  entitled  to 
such  a  sum  as  would  fully  compensate  him  for  those  sufferings,  not 
only  from  the  time  of  the  accident  to  the  time  of  the  trial,  but  from 
that  time  on  until  his  recovery  should-  be  completed.  Such  damages 
were  entirely  within  the  discretion  of  the  jury.  They  fixed  the  whole 
amount  which  was  necessary  to  compensate  the  plaintiff  for  his  in- 
juries at  135,000.  That  sum  was  reduced  by  the  trial  judge,  in  the 
exercise  of  a  wise  discretion,  to  -(25,000.  We  do  not  think,  upon  the 
case  as  presented  here,  that  the  verdict,  as  reduced,  was  at  all  ex- 
cessive. The  considerations  which  apply  in  such  cases  are  laid 
down  in  the  case  of  Brown  v.  Foster,  1  App.  Div.  578,  37  N.  Y.  Supp. 
502.  These  are  the  bodily  injuries  sustained;  the  pain  suffered; 
the  effect  on  the  health  of  the  sufferer,  according  to  its  degree  and 
its  probable  duration ;  the  expenses  incidental  to  attempts  to  effect 
a  cure,  or  to  lessen  the  injury;  the  pecuniary  loss  sustained  through 
inability  to  attend  to  a  business,  as  to  which  again  the  injury  may 
be  temporary  or  permanent.  If  they  have  taken  all  these  elements 
of  damage  into  consideration,  and  have  awarded  what  they  deem  a 
fair  and  reasonable  compensation  under  the  circumstances  of  the 
case,  a  court  ought  not,  unless  under  very  exceptional  circumstances, 
to  disturb  their  verdict.  If  the  jury  applied  those  considerations, 
they  might  well  have  found  that  f25,000  was  no  more  than  suf- 
ficient to  compensate  the  plaintiff  for  his  injuries,  if,  indeed,  the 
greater  sum  at  which  they  fixed  the  verdict  themselves  was  not 
proper. 

The  judgment  and  ord<^r  should  be  affirmed,  witli  nostsi    All  con* 
cur. 
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WHITNEY  T.   McLBAN  et  al. 
(Supi-eme  Court,  Appellate  DiviBion,  Fourth  Department    April,   1896.^ 

1.  Sale— C  ontract— Payment  and  Inspection. 

Plaintiff  telegraphed  defendants:  "Do  you  want  car  choice  potatoes 
three  twenty-flve  delivered?"  Defendants  answered:  "Will  give  three 
dchvered  choice  draft  B.  L.  if  accepted  answer."  Plaintiff  replied: 
"Three  twenty-live  is  lowest  for  best  stock."  To  which  defendants 
responded:  "Will  accept  car  at  your  price  If  stock  fine  ship  immediately." 
WTiereupon  plaintiff  telegraphed:  "Shipped  200  best  stock  in  the  state 
fancy  stock."  HeUf,  that  the  contract,  which  was  for  200  barrels  at 
$3.25  per  barrel,  required  draft  to  be  paid  on  presentation  of  indorsed 
bill  of  lading;  and  defendants'  right  of  inspection,  and  rejection  in  case 
of  inferior  quality,  could  not  be  exercised  till  after  such  payment. 

2.  Same— Refusal  to  Accept— Resale  for  Purchaser's  Benefit— Notice. 

A  finding  that  notice  of  resale  for  buyers'  benefit,  they  having  refused 
to  accept  on  delivery,  was  given  the  buyers,  is  sustained  by  evidence  that 
notice  was  mailed  them,  the  only  contradicting  evidence  being  the  testi- 
mony of  the  husband  of  one  of  defendants  that  he  did  not  receive  the 
notice. 

Appeal  from  Monroe  county  court 

Action  by  Orville  C.  Whitney  against  Emma  V.  McLean  and 
another.  From  a  judgment  on  a  verdict  for  plaintiff,  and  from  an 
order  denying  a  motion  made  on  the  minutes  for  a  new  trial,  de- 
fendants appeal.    Affirmed.  ' 

Plaintiff's  cause  of  action  was  for  an  alleged  breach  of  a  contract  en- 
tered into  by  the  defendants,  who  were  co-partners,  In  June,  18W.  At 
that  date  the  plaintiff  was  in  Washington,  N.  C,  and  was  a  produce  dealer, 
engaged  In  buying  new  potatoes  for  early  shipment  to  the  North,  and  the 
defendants  were  produce  dealers  at  Rochester.  To  sustain  the  aUeged 
contract  the  following  telegrams  were  read  in  evidence: 

"June  12,   1894,   Washington,  N.   C. 
"To  McLean  &  McEvoy:    Do  you  want  car  choice  potatoes  three  twenty- 
flve  delivered.  O.  O.  Whitney." 

"June  13,   1894,  Rocnester,   N.   Y. 
"O.  0.  Whitney.    WUl  give  three  delirered  choice  draft  B.  L.  if  accepted 
answer.  McLean  &  McEvoy." 

"June  13,  1894,  Washington,  N.  0. 
"McLean  &  McEvoy:    Three  twenty-flve  Is  lowest  for  best  stock. 

"O.  C.  Whitney." 
"June  13,  1894,  Rochester.  N.  Y. 
"O.  C.  Whitney,  Washington,  N.  C:    Will  accept  car  at  your  price  if  stock 
flne   ship   Immediately.  McLean   &   McEvoy." 

"June  13,  1894,  Washington,  N.  C. 
"McLean  &  McEvoy:    Shipped  two  hundred  best  stock  in  the  state  fancy 
stock.  O.   0.   Whitney." 

Subsequent  to  the  telegrams,  the  plaintiff  shlppid  200  barrels  of  potatoes 
to  Rochester,  receiving  a  bill  of  lading  therefor,  and  gave  directions,  which 
were  noted  on  the  bill  of  lading,  to  notify  McLean  &  McEvoy,  and  there 
was  also  indorsed  on  the  bill  of  lading: 

"Deliver  to  McLean  &  McEvoy.  O.  O.  Whitney." 

And  attached  to  the  bill  of  lading  was  a  draft  tor  $650,  wh^ch  the  plain- 
tiff delivered  to  a  bank  in  Washington,  N.  C,  and  thx,  draft  with  the  bill 
of  lading  attached  were  forwarded  to  the  Flour  City  National  Bank  of 
Rochester  for  collection.  The  draft  was  presented  for  payment,  and  the 
bill  of  lading  accompanying  the  same,  with  an  offer  to  hand  the  same  over 
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to  the  defendants  upon  their  payment  of  the  draft.  The  defendants  de- 
clined to  make  payment  of  the  draft,  and  they  sought,  without  the  bill 
of  lading,  to  have  the  parties  in  charge  of  the  freight  office  of  the  New 
York  Central  Railroad  allow  an  inspection  of  the  potatoes.  The  railroad 
eomiMiny  refused  an  inspection,  except  upon  the  production  of  the  bill  of 
lading,  and  the  defendants  were  informed  that,  upon  presentment  of  the 
bill  of  lading,  inspection  would  be  allowed.  They  refused  to  pay  the  draft, 
and  to  take  the  bill  of  lading,  and  inspect  or  take  possession  of  the  pota- 
toes. As  soon  as  the  plaintiff  learned  that  the  defendants  refused  to  re- 
ceive the  potatoes,  he  put  them  under  the  control  of  his  attorney,  with 
instructions  to  sell  the  same  at  auction  for  the  defendants*  account  Notices 
of  the  intended  sale  were  sent  to  the  several  dealers  in  the  city,  including 
the  defendants,  of  the  time  and  place  and  intention  to  hold  the  sale.  The 
potatoes  were  sold  at  public  auction  for  $237.50  net,  the  expense  of  the 
sale  being  about  $12.50.  The  defendants,  in  answer  to  this  action,  claim 
that  the  refusal  of  the  railroad  company  to  allow  the  defendants  to  In- 
spect the  potatoes  at  the  freight  house  absolved  the  defendants  from  all 
liability  under  their  contract;  and,  secondly,  they  claim  that,  subsequently, 
the  plaintlfTs  agent  waived  any  claim  which  the  plaintiff  might  have  had 
for  damages.    Some  minor  questions  were  presented  to   the  Jury. 

Arjriied  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WARD, 
and   GREEN,  JJ. 

H.  B.  Hallock,  for  appellants. 
Elbridge  L.  Adams,  for  respondent 

HARDIN,  P.  J.  What  was  the  contract  between  the  parties? 
To  answer  this  question,  the  telegrams  must  be  interpreted.  On 
June  12th  the  plaintiff's  telegram  contained  an  inquiry  to  the  de- 
fendants as  to  whether  they  desired  a  "car  choice  potatoes  three 
twenty-five  delivered."  This  telegram,  when  amplified,  undoubted- 
ly means  that  the  inquiry  was  to  the  defendants,  in  substance, 
whether  they  wished  to  purchase  a  car  load  of  choice  potatoes  at 
f3.25  per  barrel,  delivered  in  the  city  of  Rochester.  In  response  to 
that  telegram,  on  June  13th,  the  defendants  addressed  to  the  plain- 
tiif,  from  their  place  of  business  in  Rochester,  to  him,  in  Washing- 
ton, N.  C,  an  answer  in  the  words  following: 

"Will  give  three  delivered  choice  draft  B.  L.  it  accepted  answer. 

"McLean  &  McEvoy." 

In  attempting  to  interpret  this  telegram  it  must  be  borne  in 
mind  that  the  operator  or  operators  who  had  delivered  the  telegram 
are  chargeable  with  want  of  punctuation  or  a  proper  use  of  capitals 
such  as  might  be  expected  from  a  more  intelligent  source,  or  on  an 
occasion  when  additional  words  would  not  render  the  tariff  greater. 
The  apparent  meaning  of  the  dispatch  would  seem  to  be  that  the 
defendants  were  willing  to  pay  to  the  plaintiff  |3  per  barrel  for 
potatoes,  if  they  were  choice,  and  that  payment  therefor  would  be 
made  by  honoring  a  draft  accompanying  a  bill  of  lading.  The  tele- 
gram was  in  the  nature  of  an  inquiry,  and,  after  the  letters  "B.  L./' 
were  inserted  the  words,  "If  accepted  answer."  A  reasonable  in- 
terpretation of  the  telegram  as  a  whole  seems  to  be  found  in  ap- 
plying the  words,  *T[f  accepted  answer,"  as  significant  of  a  desire  on 
the  part  of  the  defendants  to  notify  the  plaintiff  that,  if  he  accepted 
their  proposition,  they  desired  him  to  notify  them,  and  for  such 
pm*po8e  they  used  the  words,  "If  accepted  answer."    The  plaintiff. 
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ill  response  to  that  inquiry,  addressed  to  the  defendants,  on  the  same 
day,  a  reply  in  words  following: 

"Washington,    N.    C. 
"McLean  &  McEvoy:    Three  twenty-five  is  lowest  for  best  stock. 

"O.    0.    Whitney." 

Upon  the  delivery  of  this  to  the  defendants,  they  were  apprised 
of  the  fact  that  the  plaintiff  was  willing  to  sell  in  accordance  with 
the  terms  already  stated  betw^een  the  parties,  at  the  price  of  f  3.23, 
and  that  that  price  was  the  lowest  "for  best  stock."  It  was,  there- 
fore, incumbent  upon  the  defendants  to  determine  whether  they 
would  carry  forward  the  negotiations,  and  comply  with  the  terms 
as  proifered  by  the  plaintiff,  or  would  abandon  the  negotiation.  In 
making  that  determination,  they  apparently  resolved  to  submit  a 
further  offer  to  the  plaintiff,  which  they  did  in  the  following  lan- 
guage: 

*'W1U  accept  car  at  your  price  if  stock  fine  ship  immediately. 

"McLean  &  McEvoy." 

When  the  plaintiff  received  that  dispatch,  he  had  a  right  to  as- 
sume that  the  parties  were  willing  to  close,  and  intended  to  close, 
a  contract  with  him  for  the  purchase  of  the  potatoes  of  the  kind 
theretofore  mentioned  in  the  dispatches,  and  upon  the  terms  there- 
for mentioned  in  the  dispatches,  and  that  the  bill  of  lading  was  to 
accompany  the  shipment,  and  that  was  to  be  accompanied  by  a 
draft;  and,  as  no  time  was  mentioned  for  credit,  the  common  un- 
derstanding would  be  that  the  draft  was  to  be  a  sight  draft,  such 
as  was  drawn  at  the  time  the  bill  of  lading  was  transmitted.  To 
indicate  that  the  plaintiff  had  accepted  the  terms  as  found  in  the 
antecedent  telegrams,  he  transmitted  to  the  defendants  the  follow- 
ing dispatch,  which  was  received  by  the  defendants,  viz.: 

"June  13,  18W,  Washington,  N.  O. 

"McLean  &  McEvoy:  Shipped  two  hundred  best  stock  in  the  state  fine 
stock.  O.   O.   Whitney." 

The  interpretation  which  we  have  intimated  should  be  given  to 
the  telegrams,  and  the  deduction  of  a  contract  therefrom  which  we 
have  suggested,  seem  to  be  in  accordance  with  one  of  the  views 
entertained  by  the  trial  judge,  and  claimed  by  the  plaintiff  to  be 
the  proper  one.  On  the  other  hand,  the  defendants  claim  that  the 
telegrams  were  susceptible  of  another  construction,  and  induced 
the  trial  judge  to  submit  the  controversy  between  the  plaintiff  and 
the  defendants,  as  to  what  construction  should  be  given  to  the 
telegrams,  to  the  jury.  The  defendants  insist  that  the  telegrams 
should  be  read: 

"Will  pay  draft  attached  to  bill  of  lading  if  potatoes  are  accepted  by  us 
on  arrival." 

During  the  charge  the  trial  judge  intimated  his  interpretation  of 
the  telegrams  in  the  following  language: 

"I  construe  the  promise  to  pay  'draft  B.  L.'  to  mean  that  the  purchaser 
will  pay  the  amount  of  the  draft  on  presentation  to  him  of  the  bill  of 
lading  properly  indorsed,  so  that  he  can  take  that  bill  of  lading  and  get 
his  goods.  If  that  is  all  there  is  of  the  contract,  it  means  that  the  pur- 
chaser must  pay  the  amount  of  the  draft  the  moment  the  bill  of  lading  is 
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presented  to  him,  and  before  he  goes  and  gets  the  goods,  or  sees  them. 
Whether  that  contract  is  the  contract  sued  on  is  a  question  for  the  Jury- 
The  bill  of  lading,  as  made  out,  would  have  enabled  McLean  &  McEvoy, 
if  they  had  possession  of  it,  to  go  to  this  railroad  company  and  get  their 
200  barrels  of  potatoes." 

Considerable  eyidence  had  been  given  as  to  the  circumstances  at- 
tending the  relations  of  the  parties  to  each  other,  and  the  question 
as  to  the  interpretation  of  the  contract  was  as  favorably  submit- 
ted to  the  jury  as  the  defendants  were  entitled  to  have  the  same. 
We  are  of  the  opinion  that  no  error  of  which  the  defendants  can 
avail  arose  during  the  trial  by  reason  of  the  submission  of  the 
question  of  what  construction  should  be  placed  upon  the  telegrams, 
in  answering  the  question,  ^*What  is  the  contract  in  the  case?" 
People  V.  O'Neil,  49  Hun,  422,  4  N.  Y.  Supp.  119,  affirmed  112  N. 
Y.  355,  19  N.  E.  796,  and  cases  cited. 

In  the  course  of  the  charge,  the  judge  observed: 

**Dld  it  give  to  these  men,  by  express  terms,  or  some  custom  In  the  trade, 
the  right  to  go  and  inspect  the  potatoes  before  they  were  obliged,  under 
the  contract,  to  honor  this  draft?  If  it  did,  then  your  verdict  must  be  for 
the  defendants.  •  ♦  •  if  you  find  the  contract  did  not  give  them  the 
right  to  inspect  before  they  paid  the  draft,  and  that  the  potatoes  were  all 
right,  and  sent  in  proper  packages,  then  your  verdict  will  be  for  the  plain* 
tiff  for  such  Sum  as  you  think  will  compensate  him  for  his  damages  in  the 
case,  which  represents  the  difference  between  the  contract  price  and  the 
price  which  the  plaintiff  was  able  to  get  for  the  potatoes  after  the  refusal  on 
the  part  of  the  defendants  to  pay  for  them." 

Near  the  close  of  the  opinion  in  Cumpston  v.  McNair,  1  Wend.  457- 
463,  it  was  said:  "As  the  jury  found  in  accordance  with  what  we 
hold  to  be  the  law  of  the  case,  this  is  no  ground  for  direction  of  a 
new  trial,"  although  the  question  was  one  which  the  judge  should 
have  decided. 

In  Miller  v.  Insurance  Co.,  2  E.  D.  Smith,  269,  it  was  held: 

''It  is  no  ground  for  the  reyersal  of  a  Judgment  that  a  question  which 
ought  to  have  been  determined  by  the  court  has  been  submitted  to  the 
jury,  where,  in  the  opinion  of  the  appellate  tribunal,  the  court  must  have 
decided  as  the  Jury  in  fact  found." 

Undoubtedly,  under  the  ordinary  executory  contract,  the  vendee 
is  not  required  to  accept  and  pay  without  examination.  As  was 
said  in  Pope  v.  Allis,  115  U.  S.  372,  6  Sup.  Ct.  69: 

*'The  mere  delivery  of  the  goods  by  the  vendor  to  the  carrier  does  not 
necessarily  bind  the  vendee  to  accept  them.  On  their  arrival  he  has  the 
right  to  inspect  them,  to  ascertain  whether  they  conform  to  the  contract; 
and  the  right  to  Inspect  implies  the  right  to  reject  them  if  they  are  not 
of  the  quality  required  by  the  contract" 

In  that  case  the  plaintiff  had  paid  for  the  iron  in  advance  of  his 
opportunity  to  inspect  and  reject.  Subsequent  to  the  payment,  he 
inspected  and  refused  to  accept  500  tons  of  it,  on  the  ground  that 
it  was  not  of  the  grade  called  for  by  the  contract,  and  thereiii)on 
gave  the  defendants  notice  of  the  fact  that  he  held  the  iron  subject 
to  their  order,  and  brought  a  suit  to  recover  the  price  of  the  iron 
and  freight  paid  thereon,  and  his  recovery  was  allowed. 

In  Pierson  v.  Crooks,  115  N.  Y.  552,  22  N.  E.  349,  the  general  rule 
was  under  discussiony  and  the  court  said: 
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"The  purchaser  of  goods  under  an  executory  contract,  where  payment 
and  acceptance  are,  by  the  contract,  concurrent  and  dependent  obligations, 
cannot  on  delivery  of  the  goods,  pay  the  purchase  money,  and  subsequently 
rescind  the  contract,  and  reject  the  goods  for  defects  ascertainable  on  ex- 
amination. It  would  be  inconsistent  with  the  nature  of  the  transaction, 
and  the  admission  which  the  payment  implies,  to  permit  him  to  do  so,  in 
the  absence  of  fraud  or  deceit  on  the  part  of  the  vendor.  Brown  v.  Foster, 
108  N.  Y.  387,  15  N.  E.  008.  In  such  case  the  purchaser  must  satisfy  him- 
self, before  making  payment,  that  the  goods  tendered  correspond  with  the 
contract.  But  the  contract  may  provide  that  payments  shall  be  made  in 
advance  before  delivery  or  acceptance  of  the  goods.  There  is  nothing  in 
such  a  stipulation  inconsistent  with  an  executory  contract,  nor  would  pay- 
ment under  such  a  contract  preclude  the  purchaser,  when  delivery  is  ten- 
dered, from  the  right  of  examination,  or  from  exercising  the  right  of  re- 
jection if  the  goods  did  not  conform  to  the  contract." 

In  that  case  the  contract  was  such  that  the  buyer  was  required 
to  pay  the  customs  before  he  could  obtain  possession  of  the  prop- 
erty or  exercise  any  right  of  inspection  thereof;  and,  in  dealing  with 
the  question  involved  in  the  case,  the  court  said: 

"The  duties,  under  the  rules  of  the  customs,  were  paid,  and  were  re- 
quired to  be  paid,  before  the  plaintiffs  took  possession,  and  as  a  condition  of 
theh:  exercising  any  control  of  the  property.  The  event  upon  which  the 
plaintiffs  were  bound  to  pay  for  the  Iron  was  specified  in  the  contract, 
and  that  was  on  the  delivery  to  them  of  the  shipping  documents.  This 
might,  and  in  the  ordinary  course  would,  precede  the  actual  delivery  and 
receipt  of  the  goods  into  their  custody.  There  would  be  nothing  neces- 
sarily inconsistent  in  making  a  payment  on  presentation  of  the  shipping 
documents,  and  a  subsequent  rejection  of  the  iron  on  examination.  It 
w*ould  be  analogous  to  a  payment  in  advance  of  delivery.  The  defendants 
had  a  right  to  demand  payment  on  delivery  of  the  shipping  documents, 
although  the  plaintiffs  had  had  no  opportunity  to  Inspect  the  iron.'' 

Appl^dng  the  doctrine  of  that  case  to  the  case  in  hand,  it  is  quite 
apparent  that  the  plaintiff,  by  the  use  of  the  words  "draft  B.  L.," 
intended  to  exact  from  the  buyers  the  promise  to  pay  upon  receipt 
of  the  bill  of  lading;  and  the  charge  of  the  court  was  such  that  the 
JU17  necessarily  have  affirmed  that  such  was  the  construction  of 
the  telegrams,  and  that  the  contract  between  the  parties  was  to 
that  effect.  Inasmuch  as  the  finding  by  the  jury  is  in  accordance 
with  our  views  of  the  law,  the  defendants  suffered  nothing  by  sub- 
mitting the  question  to  the  jury,  instead  of  the  court  ruling  as  mat- 
ter of  law,  as  requested  during  the  trial.  See  Benj.  Sales,  530; 
Id.  248,  §  328. 

2.  It  is  contended  by  the  defendants  that  this  action  cannot  be 
maintained,  "for  the  reason  that  no  notice  was  given  of  plaintiff's 
intention  to  resell  the  potatoes  on  their  account."  We  think  there 
are  two  answers  to  this  position.  There  was  evidence  that,  on  the 
25th  or  26th  of  June,  by  direction  of  the  plaintiff,  notice  was  sent 
to  numerous  wholesale  commission  dealers,  fruit  and  produce  deal- 
ers, in  the  city  of  Rochester,  containing  the  following  language: 

**To  Whom  it  May  Concern:  I  will  offer  for  sale  at  public  auction,  to 
the  highest  bidder,  one  car  load,  consisting  of  200  barrels,  of  North  Caro- 
lina potatoes.  In  good  condition,  at  the  N.  Y.  C.  &  H.  R.  R.  R.  freight 
house,  on  Wednesday,  June  27,  1894,  at  3  o*clock  p.  m.  This  sale  Is  to 
close  a  deal.  O.   C.   Whitney." 
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There  was  testimony  that  these  notices  were  sent  by  mail,  on 
June  26th,  to  several  parties  named,  and  among  those  named  was 
the  defendants'  firm.  There  was  no  evidence  tending  to  contradict 
the  evidence  to  which  we  have  just  referred,  except  that  given  by 
the  husband  of  one  of  the  defendants,  which  is  to  the  effect  that  he 
did  not  receive  the  notice.  There  is  no  proof  that  the  notice  did 
not  reach  the  hands  of  one  or  the  other,  or  both,  of  the  defendants. 
At  the  request  of  the  defendants'  counsel  the  court  charged  the 
jury: 

"That  if  they  find  no  notice  was  given  to  defendants  of  the  intention  of 
the  plaintiff  to  reseU  the  goods  on  their  account,  no  recovery  can  be  bad 
in  this  action.** 

We  think  that  charge  was  quite  as  favorable  as  the  defendants 
were  entitled  to,  and  that  the  evidence  warranted  the  jury  in  find- 
ing that  the  notice  was  given. 

In  Van  Brocklen  v.  Smeallie,  140  N.  Y.  75,  35  N.  E.  415,  Finch, 
J.,  in  speaking  of  the  rule  as  to  the  vendor's  right,  says: 

"Where  the  second  method  is  adopted,  and  the  vendor  chooses  to  make 
a  resale,  that  need  not  be  at  auction,  unless  such  is  the  customary  method 
of  selling  the  sort  of  property  In  question;  nor  is  it  absolutely  essential 
that  notice  of  the  time  and  place  of  sale  should  be  given  to  the  vendee. 
Pollen  V.  Le  Roy,  30  N.  Y.  556.  Still,  as  the  sale  must  be  fair,  and  such 
as  is  likely  to  produce  most  nearly  the  full  and  fair  value  of  the  article, 
it  is  always  wisest  for  the  vendor  to  give  notice  of  His  intention  to  re- 
sell, and  quite  unsafe  to  omit  it/* 

3.  It  is  claimed  that  what  transpired  between  the  defendants 
and  Mr.  Foote  operated  as  a  waiver  of  the  liability  of  the  defendants 
to  the  plaintiff.  The  evidence  upon  the  subject  of  waiver  was 
commented  upon  by  the  judge  in  his  charge  to  the  jury,  and  he  in- 
structed the  jury  that,  in  order  to  have  what  transpired  operate  to 
bind  the  plaintiff,  the  jury  must  be  satisfied  that  Foote  had  the  au- 
thority to  represent  the  plaintiff  and  to  make  a  waiver  of  the  de- 
fendants' obligations.  And  when  the  judge  reached  that  part  of 
the  charge  in  which  he  said,  viz.:  "It  will  be  for  you  to  determine, 
from  all  the  evidence  in  the  case,  whether  what  Mr.  Foote  did  was 
done  with  Whitney's  authority,  and  whether,  in  doing  so,  he  acted 
on  correct  information  as  to  the  actual  existence  of  the  contract, 
and  as  to  its  terms.  If  you  find  that  he  made  a  waiver  because  of 
false  information  McLean  gave  him  as  to  the  contract,  then  there 
is  no  waiver  which  binds  his  principal,  Mr.  Whitney," — we  think 
he  put  the  case  before  the  jury  in  as  favorable  light  as  the  defend- 
ants were  entitled  to  have  the  same  submitted.  Besides,  there  is  no 
exception  as  to  that  branch  of  the  case  which  presents  any  error 
for  review. 

No  other  exceptions  are  presented  requiring  any  special  comment, 
or  that  seem  to  present  any  error  which  prejudiced  the  rights  of  the 
defendants. 

Judgment  and  order  affirmed,  with  costs.  All  concur, '  except 
ADAMS,  J.,  not  voting. 
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(3  App.  Div.  426.) 

KESSLER  V.  BROOKLYN  HEIGHTS  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  28,  1896.) 

Imputed  Neoligbkce— Driyer  of  Vehicle. 

NegUgence  of  the  driver  of  a  vehicle  cannot  be  Imputed  to  one  rid- 
ing In  the  vehicle,  where  the  person  so  riding  has  no  control  of  t^e 
vehicle,  nor  of  the  driver  in  its  management,  but  was  there  only  as  the 
guest  of  the  driver. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Joseph  Kessler,  Jr.,  by  Josepli  JKessler,  Sr.,  his  guardian 
ad  litem,  against  the  Brooklyn  Heights  Railroad  Company,  for  per- 
sonal injuries.  From  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  OULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

8.  D.  Morris,  for  appellant. 
Thomas  Magner,  for  respondent 

OULLEN,  J.  This  is  an  action  to  recover  damages  for  personal 
injuries.  The  plaintiff,  with  a  number  of  others,  was  riding  in  a 
truck,  along  Myrtle  avenue,  in  the  suburbs  of  the  city  of  Brooklyn. 
On  that  highway  the  defendant  operates  a  double-track  railway, 
with  dummy  or  steam  engines,  drawing  short  trains  of  cars.  Ac- 
cording to  the  story  told  by  the  plaintiff's  witnesses,  the  wagon  was 
proceeding  towards  the  city,  in  the  right-hand  track,  when,  from  be- 
hind them,  was  heard  a  whistle  of  a  train  moving  in  the  same  direc- 
tion. To  enable  this  train  to  pass,  the  wagon  was  driven  over  to 
the  left-hand  track.  As  soon  as  the  train  passed,  the  driver  turned 
out  of  the  left-hand  track  towards  the  track  on  which  he  had  been 
originally  going.  Before  he  succeeded  in  entirely  clearing  his  truck 
from  the  left-hand  track,  a  train  coming  from  the  city  struck  the 
end  of  his  wagon,  the  occupants  of  the  wagon  were  thrown  out  on 
the  ground,  and  the  plaintiff  was  severely  injured.  The  witnesses  for 
the  plaintiff  testified  that  the  condition  of  the  highway  was  such 
that  the  wagon  could  not  turn  out  to  the  right  on  the  approach  of 
the  train  from  the  rear,  but  was  compelled  to  turn  into  the  other 
track.  The  defendant  denied  the  truth  of  this  story,  and  asserted 
that  the  wagon  was  on  the  left-hand  side  of  the  highway,  outside  of 
the  tracks,  when  suddenly  it  was  turned  across  the  track,  in  front  of 
the  approaching  train.  We  think  it  clear  that  these  facts  presented  a 
proper  case  for  the  jury.  The  case  was  not  that  of  an  ordinary 
steam  railroad,  operating  its  trains  over  its  own  right  of  way.  The 
rights  of  the  defendant  were  no  greater  than  those  of  any  other 
street  railroad,  whether  operated  by  horses  or  electricity.  It  had 
only  a  paramount,  not  an  exclusive,  right  of  way.  Fleckenstein  v. 
Railroad  Co.,  105  N.  Y.  655,  11  N.  E.  951.  Therefore,  if  the  condi- 
tion of  the  highway  was  such  as  to  make  it  necessary  for  vehicles 
to  drive  in  the  defendant's  tracks,  it  was  right  that  they  should 
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The  serious  question  that  arises  on  this  appeal  is  whether  the  neg- 
ligence of  the  driver,  if  any,  was  to  be  imputed  to  the  plaintiff.  The 
trial  court  charged  that  it  was  not.  Though,  as  already  stated,  we 
think  that  negligence  on  the  part  of  the  driver  was  not  established 
as  a  matter  of  law,  this  will  not  save  the  verdict,  if  the  charge  in 
the  respect  quoted  was  erroneous,  for  the  jury  might  have  found,  as 
a  matter  of  fact,  that  the  driver  was  negligent.  The  principles  ap- 
plicable to  the  determination  of  this  question  are,  we  think,  clear 
and  well  settled.  In  Robinson  v.  Railroad  Co.,  66  N.  Y.  11,  it  was 
held  that  the  contributory  negligence  of  the  driver  could  not  be  at- 
tributed to  one  riding  in  a  vehicle,  where  the  person  so  riding  had 
no  control  of  the  vehicle  nor  of  the  driver  in  its  management;  that 
the  person  riding  was  only  liable  for  the  negligence  of  the  driver 
where  there  existed  the  relation  of  principal  and  agent,  or  of  master 
and  servant,  or  they  were  engaged  in  a  joint  enterprise,  in  the 
sense  of  mutual  responsibility  for  each  other's  acts.  This  decision 
has  been  repeatedly  followed.  Dyer  v.  Railway  Co.,  71  N.  Y.  228; 
Hoag  V.  Railroad  Co.,  ill  N.  Y.  199,  18  N.  E.  648;  Crawford  v. 
Railroad  Co.,  121  N.  Y.  652,  24  N.  E.  1092.  As  to  Callahan  v.  Sharp, 
27  Hun,  85,  95  N.  Y.  652,  seemingly  against  the  rule  above  stated, 
a  curious  error  has  crept  into  the  reports  and  digests.  The  case 
was  first  decided  in  accordance  with  the  opinion  reported,  but»  a 
reargument  having  been  had,  the  case  was  decided  exactly  con- 
trary to  the  first  decision.  This  last  decision  is  not  reported,  but  it 
is  this  decision,  and  not  the  reported  decision,  that  was  affirmed  by 
the  court  of  appeals  in  95  N.  Y.  652. 

The  ground  on  which  it  is  sought  to  charge  the  plaintiff  in  this 
case  with  the  negligence  of  the  driver  is  that  he,  with  the  driver 
and  the  other  occupants  of  the  wagon,  were  engaged  in  a  joint  en- 
terprise. It  appears,  by  the  evidence,  that  the  parties  had  gone  out 
on  a  picnic,  having  borrowed  the  horses  and  vehicle;  that  the 
driver  was  one  of  their  own  number,  who  was  selected  to  drive.  As 
to  how  this  picnic  was  arranged,  and  as  to  what  part  the  several 
persons  took  in  its  management,  the  evidence  is  very  meager,  and 
is  still  more  meager  as  to  the  part  the  plaintiff  took  in  it.  I  think 
enough  appears  in  the  evidence,  however,  to  justify  the  statement 
of  facts  already  given,  and  also  to  warrant  the  conclusion  that  all 
the  parties,  other  than  the  plaintiff,  were  engaged  in  a  common  en- 
terprise. As  to  the  connection  of  the  plaintiff  with  the  control  and 
management  of  this  excursion,  the  following  is  the  only  evidence. 
The  plaintiff  testifies:  , 

"That  day  I  went  out  on  a  picnic.  Was  Invited  to  a  picnic  and  went  witli 
them.  It  was  called  the  *Albert  Schneible  Association.'  I  was  invited  to 
go  by  Christian  Seigrlst.    He  Is  here.** 

Seigrist  testifies: 

"I  recollect  Joseph  Kessler  going.  Q.  How  did  he  come  to  go  on  that? 
A.  I  invited  him.  I  asked  Mr.  Smith  if  he  could  not  come,  and  he  says, 
*A11  right*  I  asked  Joseph  to  come.  I  asked  Mr.  Kessler,— *Mr.  Smitii, 
could  he  come?*  And  he  says,  'AU  right;  he  could  come  and  have  a  day*8 
fun    wiih    me.'  '* 

Neither  party  saw  fit  to  inquire  further  into  the  relation  of  the 
plaintiff  to  this  excursion.    It  does  not  appear  that  he  anywise 
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took  part  in  its  organization,  that  he  paid  or  contributed  anything 
for  its  expense,  that  he  had  anything  to  do  with  its  management  or 
control,  or  that  he  was  a  member  of  the  association.  The  testimony 
is  that  he  "was  invited  to  go."  I  think  the  fair  interpretation  of 
this  statement  is  that  he  was  to  go  merely  as  a  guest.  This  cer- 
tainly appears  to  have  been  the  understanding  at  the  trial. 

A  motion  was  made  to  dismiss  the  complaint  at  the  end  of  the 
plaintiff's  evidence.  The  defendant  urged  that  the  plaintiff,  with 
the  others,  were  all  engaged  in  the  one  enterprise.  To  this  the  court 
remarked:  "This  boy  appears  to  have  been  a  guest,  according  to 
the  testimony."  The  counsel  answered  that  it  made  no  difference 
whether  he  was  a  guest  or  not,  that  the  rule  was  the  same;  but 
there  was  no  denial  that  he  was  a  guest,  ov  any  claim  that  the 
testimony  was  susceptible  of  a  different  inference.  If  we  assume, 
as  we  think  we  must,  that  this  plaintiff  was  merely  a  guest,  when  we 
are  of  opinion  that  any  negligence  on  the  part  of  the  driver  of  the 
vehicle  could  not  be  attributed  to  him.  It  is  doubtless  true  that, 
in  one  sense,  he  was  engaged  in  a  common  enterprise  with  the  oth- 
ers; that  is,  to  go  on  the  excursion  and  enjoy  the  picnic.  This 
alone,  however,  did  not  make  him  responsible  for  the  acts  of  the 
driver.  To  be  engaged  in  a  joint  enterprise,  so  as  to  make  one  of 
the  parties  thereto  responsible  for  the  act  of  the  other,  the  party 
must  have  some  voice  in  the  control,  management,  or  direction  of 
the  enterprise.  In  such  case,  even  if  any  part  of  the  work  is  dele- 
gated to  one,  the  others  are  liable  for  his  acts,  because,  as  between 
the  parties,  the  relation  of  principal  and  agent  exists,  as  it  does 
among  partners.  Between  one  who  has  no  voice  or  control  in  the 
management  of  an  enterprise,  and  no  right  to  share  in  any,  and  those 
who  are  actually  conducting  the  enterprise,  it  is  plain  that  no  re- 
lation of  principal  and  agent  exists  or  can  exist,  T^e  sole  ground  of 
imputed  liability,  whether  of  contributory  negligence  or  of  injuries 
done  others  by  n^ligence,  is  that  the  party  has  some  right,  voice,  or 
control  in  the  conduct  of  the  enterprise.  We  can  see  no  distinction 
in  principle  between  one  riding  in  a  vehicle  upon  the  invitation  and 
as  the  guest  of  one  person  or  of  a  dozen.  If  he  is  a  guest,  the  ques- 
tion of  liability  is  the  same  in  either  case.  The  plaintiff  was,  there- 
fore, responsible  only  for  his  own  negligence. 

The  judgment  and  order  denying  a  new  trial  should  be  affirmed, 
with  costs.     All  concur. 


JONES  et  al.  v.  MAYER  et  al. 
(Supreme  Court,   AppeUate  Term,   First  Department.    April   27,   189G.) 

1.  Sale— Warranty. 

A  manufacturer  of  umbrella  supplies,  while  making  a  sale  to  um- 
brella manufacturers  of  a  quantity  of  red  umbrella  covers,  assured 
them  the  color  would  not  come  off.    Held  a  warranty. 

2.  Same— Breach— Damages. 

Red  umbrella  covers,  sold  to  umbrella  manufacturers  with  a  war- 
ranty that  the  color  would  not  come  off,  stained  the  umbrellas  on  which 
they  were  put.  Held,  that  the  damage  for  breach  of  warranty  was 
not  limited  to  the  difference  between  the  value  of  the  covers  as  war- 
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ranted  and  deliyered,  but  that  the  difference  between  what  the  un> 
brellas  woold  sell  for  after  being  stained  and  but  for  the  stain  was 
recoverable. 

Appeal  from  Second  district  court. 

Action  by  Joseph  Jones  and  others  against  William  W.  Mayer 
and  others.  From  a  judgment  for  defendants  on  counterclaini, 
plaintiffs  appeal.    Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISGHOFF,  JJ. 

Campbell,  Ford  &  Hance,  for  appellants. 
H.  Joseph,  for  respondents. 

McADAM,  J.  The  defendants  are  umbrella  manufacturers,  and 
the  plaintiffs  manufacturers  of  umbrella  supplies.  The  defendants 
had  an  order  for  150  umbrellas  for  the  Chicago  Fair,  and  informed 
the  plaintiffs'  agent  of  that  fact  The  agent  thereupon  showed  the 
defendants  a  sample,  which  he  said  was  a  good  cover,  and  stated 
how  much  cheaper  it  was  than  what  Mr.  Boss,  another  dealer,  was 
selling,  and  that  the  trade  was  using  it  largely.  An  agreement  was 
thereupon  made  by  which  the  plaintiffs  were  to  make  the  covers 
similar  to  the  sample  for  the  150  umbrellas  referred  to,  and  the  de- 
fendants sent  one  of  the  umbrellas  to  the  plaintiffs,  that  they  might 
fit  the  covers.  The  parties  then  talked  about  the  color  of  the  covers, 
which  it  was  agreed  should  be  red,  and  the  agent  assured  the  de- 
fendants that  the  color  would  not  come  off.  While  some  of  the 
cases  hold  that  authority  without  restriction  to  an  agent  to  sell  car- 
ries with  it  power  to  warrant  (E  well's  Evans'  Ag.  marg.  p.  117,  note 
1;  and  see  Moore  v.  King,  57  Hun,  at  page  227,  10  N.  Y.  Supp.,  at 
page  651),  the  prevailing  rule  casts  upon  the  vendee  proof  of  the 
agent's  authority  or  the  existence  of  a  usage  to  warrant  on  such 
sales  (Bierman  v.  City  Mills  Co.,  10  Misc.  Bep.  140,  30  N.  Y.  tSupp. 
929).  In  this  instance  all  question  as  to  authority  is  put  at  rest  by 
the  fact  that  the  transaction  was  had  with  the  manager  and  gen- 
eral agent  of  the  business.  Story,  Ag.  §  350;  Whart.  Ag.  §  124. 
The  plaintiffs  manufactured  tJie  covers,  and  delivered  them  to  the 
defendants,  who  put  them  upon  the  umbrellas,  and  sent  them  to  the 
Chicago  Fair.  About  10  days  afterwards  the  defendants  received 
a  letter  from  the  Fair,  stating  that  the  umbrellas,  which  were  black, 
had  turned  red,  the  color  of  the  covers.  The  defendants  had  made 
an  agreement  to  sell  the  umbrellas  and  covers  at  the  Fair  for  |375, 
and  they  would  have  been  worth  that  sum  if  the  covers  had  been 
as  warranted;  but,  in  conseqnence  of  the  damage  done  to  the  nin- 
brellas  by  the  covers,  the  defendants  were  forced  to  sell  them  as 
"seconds,"  at  a  loss  of  25  per  cent,  which  on  the  #375  amounted 
to  193.75.  The  plaintiffs'  bill  was  |51.75.  Upon  receiving  the  goods 
back  from  Chicago,  the  defendants  went  with  one  of  the  umbrellaja 
to  the  plaintiffs,  and  showed  them  that  after  taking  the  cover  off 
the  entire  umbrella  was  dyed  red,  and  that  in  attempting  to  wash 
it  streaks  would  run  down  the  umbrella;  and  stated  that  in  conse- 
quence they  would  have  to  return  all  the  covers  to  the  plaintiffs, 
and  demand  the  amount  of  their  loss.  The  plaintiffs  said  they  did 
not  care  what  loss  the  defendants  had  sustained,  but  they  might  re- 
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torn  the  coTers,  and  this  was  done.  The  plaintiffs  then  sent  word 
that  they  would  not  take  covers  that  were  torn.  The  price  of  these 
was  f  19.50,  and  for  this  sum  the  defendants  sent  the  plaintiffs  a 
check.  Thereafter  the  plaintiffs  returned  to  the  defendants  the  un- 
tom  covers,  which  the  defendants  laid  aside,  notifying  the  plaintiffs 
that  they  would  hold  them  subject  to  their  order.  The  action  is  to 
recover  |32.25,  being  the  contract  price  of  the  covers,  less  f  19.50 
paid  by  check.  The  defense,  after  proof  of  the  facts  narrated,  was 
a  counterclaim  for  breach  of  warranty,  in  which  the  damages  were 
laid  at  f93,  and  for  this  sum  the  justice  awarded  the  defendants 
judgment,  from  which  the  plaintiffs  have  appealed. 

It  is  elementary  that,  in  order  to  constitute  a  warranty,  it  is  not  nec- 
essary that  the  vendor  should  use  the  word  "warrant"  or  "warranty." 
If  the  language  actually  used  at  the  time  of  the  sale  upon  a  fair  con- 
struction amountsor  is  equivalent  to  an  undertaking  on  thepartof  the 
owner  that  the  property  is  what  it  is  represented  to  be,  this  is  suffi- 
cient to  create  a  warranty.  Story,  Sales  (4th  Ed.)  §  357;  Canning 
Co.  V.  Metzger,  118  N.  Y.  260,  23  N.  E.  372.  "Any  affirmation  of 
the  quality  or  condition  of  the  thing  sold  (not  uttered  as  matter 
of  opinion  or  belief),  made  by  the  seller  at  the  time  of  the  sale, 
for  the  purpose  of  assuring  the  buyer  of  the  truth  of  the  fact  af- 
firmed, and  inducing  him  to  make  the  purchase,  if  so  received  and 
relied  on  by  the  purchaser,  is  an  express  warranty.  And  in  cases 
of  oral  contracts,  on  the  existence  of  these  necessary  ingredients  to 
such  a  warranty,  it  is  the  province  of  the  jury  to  decide,  upon  con- 
sidering all  the  circumstances  attending  the  transaction."  Shippen 
V.  Bowen,  122  U.  S.,  at  page  581,  7  Sup.  Ct,  at  page  1283.  In  de- 
termining whether  a  warranty  is  intended,  a  decisive  test  is  wheth- 
er the  vendor  assumes  to  assert  a  fact  of  which  the  buyer  is  igno- 
rant, or  merely  states  an  opinion  or  judgment  upon  which  the  vendor 
has  no  special  knowledge,  and  on  which  the  buyer  may  be  expected 
also  to  have  an  opinion  and  exercise  his  judgment.  In  the  former 
case  there  is  a  warranty;  in  the  latter  not.  Titus  v.  Poole,  145  N. 
Y.,  at  page  426,  40  N.  E.  228.  Here  the  representation  was  made 
during  the  course  of  the  dealing  which  led  to  the  bargain,  and  en- 
tered into  and  formed  part  of  it.  It  was,  therefore,  a  warranty. 
Benj.  Sales  (1st  Am.  Ed.)  §  610.  The  representlition  was  certainly 
a  material  one,  and,  having  been  made  by  the  manufacturers,  sup- 
posed to  have  special  knowledge  on  the  subject,  it  undoubtedly  in- 
fluenced the  defendants  in  making  the  contract;  for  it  cannot  be 
inferred  that  they  would  have  purchased  covers  which,  when  put 
on  their  goods,  would  make  them  an  entirely  different  color,  and 
materially  injure  them.  The  defect  was  not  open  and  visible,  and 
the  defendants,  upon  being  assured  that  the  color  would  not  come 
off,  were  relieved  from  the  necessity  of  testing  the  covers  for  the 
purpose  of  ascertaining  whether  they  had  been  imposed  upon  or 
not  Dounce  v.  Dow,  57  N.  Y.  16.  They  had  a  right  to  rely  upon 
what  the  manufacturers  said,  and,  according  to  the  finding  of  the 
justice,  did  rely  upon  it,  and  did  not  know  that  any  injury  would 
result.  It  follows  that  the  defendants  were  entitled  to  recover  the 
damages  caused  to  their  property  by  the  breach. 

The  rule  that  damages  are  the  difference  between^the  |^ctual  val^|^ 
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of  the  article  sold  with  its  defects  and  what  it  would  have  been 
worth  if  it  had  conformed  to  the  warranty,  does  not  limit  the  dam- 
ages to  this  difference  in  cases  where  the  manufacturer  knows  that 
the  article  is  to  be  used  by  the  vendee  in  a  specified  manner,  and 
that  such  use  in  connection  with  other  articles  may,  if  the  warranty 
fail,  damage  the  vendee.  In  such  a  case  consequential  damages 
are  recoverable,  for  they  flow  directly  and  naturally  from  the  breach, 
and  may  fairly  be  supposed  to  have  been  within  the  contemplation 
of  the  parties.  Thus,  one  buying  coal  dust  to  be  used  in  making 
brick  stated  that,  if  mixed  with  soft  coal  dust,  it  would  destroy  the 
brick,  and  the  seller  warranted  that  it  was  free  from  soft  dust 
Held,  that  the  measure  of  damages  for  the  breach  of  warranty  was 
not  the  difference  in  value  between  the  article  contracted  for  and 
the  article  received,  but  was  the  injury  resulting  to  the  brick  from 
*^he  presence  of  such  soft  coal  dust.  Milbum  v.  Belloni.  39  N.  Y. 
53.  The  plaintiffs  must  have  known  that  if  the  color  came  off  the 
covers  it  would  inevitably  injure  the  umbrellas,  and  there  was,  there- 
fore, no  necessity  for  telling  them  that  result  would  follow. 

Where  material  is  sold  to  be  manufactured  into  articles  of  mer- 
chandise, with  warranty  of  its  quality  for  that  purpose,  upon  a 
breach  the  difference  in  value  between  the  article  made  of  the  de- 
fective material  and  similar  articles  made  of  material  equal  to  the 
warranty  is  a  proper  measure  of  damages.  Parks  v.  Tool  C3o.,  54 
N.  Y.  586.  And  see  Moore  v.  King,  57  Hun,  224,  10  N.  Y.  Supp. 
651;  Bagley  v.  Mill  Co.,  22  Blatchf.  342,  21  Fed.  159;  Swain  v. 
Schieffelin  (Sup.)  12  N.^.  Supp.  155.  Where  defendant  contracted 
to  construct  a  refrigerator  for  plaintiff,  who  was  engaged  in  the 
business  of  preparing  poultry  for  market,  and  with  knowledge  that 
plaintiff  intended  to  at  once  make  use  of  the  refrigerator  for  freez- 
ing and  preserving  chickens  for  the  May  market  following,  expressly 
warranted  that  the  freezer  would  keep  them  in  perfect  condition. 
This  it  failed  to  do,  and  in  consequence  a  large  quantity  of  chickens 
were  lost.  In  an  action  upon  the  warranty  the  court  charged,  in 
substance,  that  the  plaintiff  was  entitled  to  recover  as  damages  the 
difference  between  the  value  of  the  refrigerator  as  constructed  and 
its  value  as  it  would  have  been  if  made  acc(H*ding  to  contract,  and 
also  to  recover  the  market  value  of  the  chickens  lost,  less  cost  of 
getting  them  to  market,  and  fees  of  commission  men  charged  on 
sale;  and  the  charge  was  held  to  be  correct.  Beeman  v.  Banta,  118 
N.  Y.  538,  23  N.  E.  887.  Gains  prevented  as  well  as  losses  sustained 
are  proper  elements  of  damage.  Wakeman  v.  Manufacturing  Co., 
101  N.  Y.  205,  4  N.  E.  264.  The  policy  of  the  law  is  to  allow  re- 
covery of  the  actual  loss  in  all  such  cases.  2  Sedg.  Dam.  (8th  Ed.) 
p.  481.  See,  also,  Laufer  v.  Furnace  Co.,  84  Hun,  311,  32  N.  Y.  Supp. 
362.  The  damages  allowed  by  the  justice  on  the  counterclaim  fall 
within  the  principles  governing  breaches  of  warranty  of  the  char- 
acter referred  to,  and  were  properly  assessed  on  the  facts  found. 
Having  been  compensated  for  the  torn  covers,  and  accepted  the  un- 
torn  ones  under  an  agreement  justifying  their  return,  the  plaintiffs' 
alleged  cause  of  action  was  properly  disallowed. 

For  these  reasons  the  judgment  must  be  affirmed,  with  costs.    All 
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ALLEN  V.  RECTOR,  etc..  OF  CHURCH  OF  BELOVED  DISCIPLE. 
(Supreme  Court,   Appellate  Term,   First  Department.    April   27,    189a) 

1.  Practice  in  Civil  Cases— Dismissal  on  the  Merits. 

Where  defendant's  motion  to  dismiss  the  complaint  for  Insufficiency  of 
the  evidence  to  sustain  the  cause  of  action  was  denied  by  the  Justice, 
and  the  cause  was  submitted  to  him  for  decision  on  the  merits,  plalntilTs 
acquiescence  in  the  submission  was  a  waiver  of  his  right,  under  Con- 
soUdation  Act  (Laws  1882,  c.  410)  §  13S2,  to  have  the  action  "dismissed, 
with  costs,  without  prejudice  to  a  new  action." 

S.  Review  on  Appeal— (;oNFLicTiiio  Evidence. 

In  an  action  to  recover  for  work  and  labor,  where  the  evidence  with 
regard  to  the  contractual  authority  of  the  person  at  whose  immediate 
request  the  work  was  done  rested  on  plaintilTs  testimony  of  an  alleged 
admission  of  liability  by  an  officer  of  defendant  corporation,  which  was 
denied  by  such  officer,  a  Judgment  for  defendant  will  not  be  disturbed. 

Appeal  from  Sixth  district  court.  ^ 

Action  by  George  M.  Allen  against  the  rector,  etc.,  of  the  Church 
of  the  Beloved  Disciple,  to  recover  the  value  of  services  rendered 
and  materials  furnished.  From  a  judgment  for  defendant,  plaintiff 
appeals.     Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Sproull,  Harmer  &  Sproull,  for  appellant. 
Morgan,  Whiton  &  Mitchell,  for  respondent. 

BISCHOFF,  J.  The  action  was  to  recover  the  fair  and  reason- 
able value  of  services  rendered  and  materials  furnished  in  and  about 
the  supply  of  a  number  of  pamphlets  descriptive  of  the  defendant's 
edifices  and  works,  and  the  only  issue  litigated  at  the  trial  was 
whether  or  not  the  services  were  rendered  and  the  materials  fur- 
nished at  the  instance  and  request  of  the  defendant,  and  upon  its 
promise  to  pay  therefor.  The  justice  below  rendered  judgment 
"in  favor  of  the  defendant,  and  against  the  plaintiff,  with  $10  costs/' 
and  from  such  judgment  the  plaintiff  has  appealed. 

It  is  conceded  for  the  appellant  that  the  evidence  was  insufficient 
to  entitle  him  to  recover,  and  such,  indeed,  it  was;  no  authority 
in  the  person  at  whose  immediate  request  the  work  was  done,  to  con- 
clude the  defendant  by  a  contract  in  its  behalf,  having  been  shown ; 
and  the  appellant  urges,  as  the  only  ground  for  reversal  of  the  judg- 
ment, that  it  proceeded  upon  the  merits  of  the  controversy,  whereas 
it  ought,  of  right,  to  have  been  "that  the  action  be  dismissed,  with 
costs,  without  prejudice  to  a  new  action"  (Consolidation  Act;  Laws 
1882,  c.  410,  §  1382),  as  in  the  case  of  a  nonsuit  No  evidence  was 
given  for  the  defendant,  other  than  the  testimony  of  one  of  its 
officers  in  denial  of  an  alleged  admission  testified  to  in  the  plaintiff's 
behalf;  but  the  denial  was  wholly  immaterial,  in  view  of  the  general 
insufficiency  of  the  evidence  for  the  plaintiff  upon  the  point  alluded 
to.  From  the  record  of  the  proceedings  at  the  trial,  however,  it 
appears  that  when  the  introduction  of  evidence  for  both  sides  was 
concluded  the  defendant's  counsel  moved  the  dismissal  of  the  com- 
plaint for  insufficiency  of  the  evidence  to  sustain  the  cause  of  action. 
The  justice  denied  the  motion,  in  which  ruling  the  plaintiff  acqui- 
esced;  and  the  cause  was  thereupon,  without  objection  from  thoj 
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plaintiff,  submitted  to  the  justice  for  decision.  The  only  reasonable 
inference  from  the  facts  so  appearing  is  that  the  plaintiff  main- 
tained the  sufficiency  of  the  evidence,  and  consented  to  a  determina- 
tion of  the  action  upon  the  merits;  and,  such  a  determination  having 
been  had,  no  error  is  apparent  therefrom,  and  the  plaintiff  should  be 
thereby  precluded.  No  question  can  arise  with  regard  to  the  juris- 
diction of  the  justice  to  render  a  judgment  upon  the  merits  which  is 
final  and  conclusive  between  the  parties,  and  in  so  far  as  the  pro- 
vision of  the  consolidation  act,  hereinbefore  alluded  to,  was  for  the 
benefit  of  the  plaintiff,  it  was  competent  for  the  latter  to  waive  it 
Roberts  v.  Baumgarten,  126  N.  Y.  336,  341,  27  N.  E.  470;  Sherman 
V.  McKeon,  38  N.  Y.  266,  274;  Shutte  v.  Thompson,  15  Wall.  151. 
*T[nterest  reipublicse  ut  sit  finis  litium."  Broom,  Leg.  Max.  (8th  Am. 
Ed.)  pp.  331,  343.  Hence,  upon  appeal  a  party  will  be  held  to  the 
position  assumed  upon  thf  trial.  Fay  v.  Muhlker,  1  Misc.  Rep.  32i, 
323, 20  N.  Y.  Supp.  671,  and  cases  collated;  7  Am.  &  Eng.  Enc.  Law, 
22,  note,  "Inconsistent  Position  in  Legal  Proceedings  Generally;** 
Bigelow,  Estop.  578.  And  the  plaintiff  cannot  now  urge  that  the  evi- 
dence waa  insufficient  to  support  a  recovery,  or  that  the  justice  was 
not  authorized  to  determine  the  action  upon  the  merits.  Assuming 
the  evidence  to  have  been  suflScient,  it  rested,  in  the  main,  with 
regard  to  the  contractual  authority  of  the  person  at  whose  immediate 
request  the  plaintiff  did  the  work,  or  the  ratification  of  his  unauthor- 
ized act,  upon  the  statements  of  the  plaintiff,  a  witness  interested  in 
the  event  of  the  action,  whose  credibility,  therefore,  remained  to 
be  determined  by  the  justice.  29  Am.  &  Eng.  Enc.  Law,  774.  And 
so,  in  such  aspect  of  the  evidence,  also,  the  judgment  was  rightfully 
rendered.  The  statements  were  of  an  alleged  admission  of  liability 
by  one  of  the  defendant's  officers,  denied  by  the  latter  as  a  witness 
for  the  defendant.  No  preponderance  of  the  evidence  in  favor  of  the 
plaintiff  is  therefore  apparent. 
The  judgment  is  affirmed,  with  costs.    All  concur. 


SPICER  V.  RAPLEB. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department.    April,   1896.) 

Limitations— Claim  against  Decedent's  Estate— Kevival  by  (  onsent. 

On  the  presentation  to  an  executor  of  a  claim  barred  by  the  statute,  he 
signed  a  paper  reciting  that  as  executor  he  accepted  the  claim  as  a  valid 
and  existing  demand  against  the  estate,  and  as  such  executor  agreed 
to  pay  it.  Thereafter  another  paper  was  signed  by  the  other  heiis, 
devisees,  and  legatees  of  deceased,  requesting  the  executor  to  pay  the 
claim,  and  reciting  that,  If  paid,  they  would  make  no  claim  against  the 
executor  on  account  thereof.  Held,  that  the  claim  was  relieved  of  the  bar. 
and  the  executor  was  bound  to  pay  it  out  of  assets  of  the  estate. 

Appeal  from  judgment  on  rex)ort  of  referee. 

Action  by  James  Bpicer  against  George  Raplee,  executor  of 
Joshua  Raplee,  deceased.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

The  complaint  in  this  action  is  against  George  Raplee,  as  sole  executor, 
and  against  him  individually.    Joshua  Raplee  died  on  the  Slst/dav  of  August, 
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1888,  in  the  town  of  Barrington,  Yates  comity,  leaving  a  last  will  and  tes* 
tament,  which  was  admitted  to  probate  about  the  1st  of  October,  1888;  and 
the  complaint  alleges  that  "the  above-named  defendant  duly  qualified  as  such 
executor,  and  was  at  all  the  times  hereinafter  named  the  sole  acting  executor 
of  said  estate."  The  complaint  also  alleges  that  "on  the  21st  day  of  Novem- 
ber, 1888,  one  Oliver  Raplee  duly  presented  to  said  George  Raplee,  sole  acting 
executor  as  aforesaid,  a  claim  in  writing  for  $1,145.50  and  interest  from  No- 
vember 1,  1888,  against  the  estate  of  said  Joshua  Raplee,  deceased."  on  a» 
count  for  goods  and  materials  sold  and  furnished  and  for  work  done  at  the 
request  of  said  Joshua  Raplee.  The  referee  finds  "that  the  greater  part  of 
said  claim,  to  wit,  about  the  sum  of  nine  hundred  and  seventy  doUai's,  was 
barred  by  the  statute  of  limitations  at  the  time  of  the  death  of  the  said 
Joshua  Raplee;  that  on  the  day  of  the  presentation  of  the  account  the  said 
George  Raplee,  as  such  executor,  subscribed  a  written  acceptance  of  said 
claim."  The  referee  finds  that  Oliver  Raplee  relied  upon  the  acceptance, 
and  took  no  further  steps  to  prove  the  claim  against  the  estate.  The  referee 
also  finds  "that  after  the  said  George  Raplee  had,  as  aforesaid,  subscribed 
his  name  to  said  written  acceptance  of  said  account,  he  borrowed  the  ac« 
count  and  acceptance,  and  took  it  to  his  counsel,  the  late  Charles  S.  Baker, 
and  his  counsel  removed  the  name  so  subscribed  to  said  acceptance;  that 
the  defendant,  as  such  executor,  prior  to  and  including  the  21st  day  of  De- 
cember, 1888,  paid  to  said  Oliver,  to  apply  on  his  account,  the  sum  of  $425." 
On  the  15th  day  of  May,  1890.  counsel  for  the  executor  prepared  a  written 
request  that  the  claim  be  paid  by  the  executor,  which  was,  "within  a  few 
days  of  its  preparation,  subscribed  by  seven  of  the  other  heirs  at  law  of  the 
deceased."  On  the  Ist  day  of  September,  1891,  the  said  Oliver  Raplee  as- 
signed to  the  plaintiff  said  claim,  and  payment  thereof  was  demanded  before 
this  action  was  commenced.  The  deceased  held  a  note  made  by  Oliver 
Raplee  for  $200,  which  the  defendant  set  up  as  a  counterclaim,  and  which 
the  referee  allowed.  The  defendant,  as  sole  executor,  admits  in  his  answer 
that  the  claim  was  presented  to  the  executor.  The  answer  set  up  the  six-years 
statute  of  limitations.  Tlie  referee  dismissed  the  complaint  as  to  George 
Raplee  Individually,  without  costs.  The  referee  allowed  the  counterclaim, 
and  deducted  the  payment  of  $425,  and  found  a  balance  in  favor  of  the  plain- 
tiff for  $675,  with  costs.    The  defendant  appeals  from  the  judgment. 

Ar^ed  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WARD, 
and  GREEN,  JJ. 

Briggs  &  Sunderlln,  for  appellant. 
William  T.  Morris,  for  respondent. 

HARDIN,  P.  J.  Appellant  insists  that  there  was  an  accord  and 
satisfaction  produced  by  the  payment  made  by  the  executor  to 
Oliver  Raplee,  and  the  transaction  accompanying  the  payment. 
He  calls  our  attention  to  the  testimony  given  by  the  defendant  in 
respect  thereto;  and  the  defendant  as  a  witness  refers  to  an  inter- 
view that  took  place  at  his  home  on  the  20th  day  of  December, 
1888,  when  Oliver  applied  to  the  defendant  for  some  more  money 
upon  the  claim.  Defendant  testifies  that  in  the  interview  with 
Oliver,  Oliver  consented  to  take  |250  upon  the  account  in  payment 
in  full  thereof.  He  also  testifies  that  a  day  following  the  conversa- 
tion he  met  Oliver  at  McLain's,  and  paid  him  the  |250,  and  took  a 
receipt.  The  defendant's  wife  was  called  as  a  witness,  and  she  tes- 
tifies that  in  the  interview  spoken  of  by  her  husband  they  finally 
decided  on  $250.  She  said  there  had  been  |150  paid  at  one  time 
and  |25  at  another,  and  that  the  |250  was  in  addition  thereto; 
and  she  testifies  that  they  were  to  meet  at  Dundee  the  next  day, 
when  the  |250  was  to  be  paid.  To  meet  the  evidence  thus  given  by 
the  defendant,  the  plaintiff  called  as  a  witness  Oliver  Raplee,  who 
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testified  that  Oeorge  did  not  say  to  him  that:  **If  I  would  clear 
out,  and  not  bother  any  more,  he  would  give  me  |70;  no  such 
word;  George  did  not  tell  me  that,  nor  anything  like  it." 

2.  Upon  the  trial  the  plaintiff  produced  an  agreement  purporting 
to  be  executed  by  the  heirs  at  law  of  the  deceased.  It  was  offered 
in  evidence,  after  its  execution  was  proven,  by  the  plaintiff.  Al- 
though some  objection  was  taken  to  its  reception  as  evidence,  and 
overruled,  there  was  no  exception  taken  to  the  ruling  receiving  it. 
The  paper  was  received  in  evidence,  and  read  as  follows: 

"We,  the  undersigned  heirs  at  law,  devisees,  and  legatees  of  Joshua  Raplee, 
deceased,  hereby  request  Daniel  Raplee  and  George  Raplee,  the  executors 
of  the  last  will  and  testament  of  the  said  deceased,  to  allow  and  pay  the  claim 
presented  against  the  estate  of  the  said  deceased  by  OUver  Raplee;  and, 
if  such  allowance  and  payment  is  made  by  said  executor,  no  claim  whatso- 
ever will  be  made  by  us,  or  either  of  us,  against  the  executor  by  reason 
thereof,  but  the  same  shall  be  credited  and  aUowed  to  them  on  the  settle- 
ment of  their  accounts  as  such  executors. 
"Dated  May  15th,  1800. 

"  E.  Raplee.  Mary  Fltzwater. 

*'  Hiram  Raplee.  Elizabeth  Walling. 

"Jane  Arwine.  Celistia  Walling. 

"Daniel  Raplee." 

The  paper  seems  to  have  been  procured  at  the  instance  of  the 
defendant  by  Oliver  Raplee,  and  it  seems  to  have  been  drawn  by  the 
attorney  for  the  executor  for  the  purpose  of  relieving  him  from  any 
objection  that  might  otherwise  be  made  by  the  heirs  at  law  in  the 
settlement  of  his  accounts  with  the  surrogate.  Apparently  the  same 
was  procured  for  the  purpose  of  avoiding  all  question  that  might 
be  made  as  to  the  propriety  of  the  executor's  action  in  having  ac- 
cepted the  account,  and  promised  to  pay  it,  and  for  the  purpose  of 
waiving  all  questions  as  to  any  supposed  defense  of  the  statute  of 
limitations.  The  account  of  Oliver  Raplee,  containing  the  items 
thereof,  amounting  to  |1,145.50,  was  verified  by  him  by  the  usual 
oath  on  the  21st  of  November,  1888,  and  presented  to  G^eorge  as  the 
executor  of  their  father's  will,  and  he  thereupon  accepted  that  ac- 
count, apparently  in  the  following  language: 

"The  foregoing  account  having  this  21st  day  of  November,  1888,  been 
presented  to  me,  one  of  the  executors  of  the  estate  of  Joshua  Raplee, 
deceased,  by  Oliver,  as  a  demand  due  and  owing  to  him  from  said  estate, 
I  hereby,  as  such  executor,  accept  the  same  as  a  yal*d  and  existing  de- 
mand against  said  estate,  due  and  owing  said  Oliver  Raplee,  and  as  such 
executor  agree  to  pay  the  same  out  of  the  avails  of  said  estate. 

"Dated  November  2l8t,  1888.  , 

"Executor." 

It  appears  by  the  evidence  that  subsequently  George  borrowed 
the  paper  from  Oliver,  to  take  it  to  Mr.  Baker,  and  while  Mr.  Baker 
had  it  in  his  possession  the  signature  of  George  was  torn  therefrom, 
and  when  the  account  and  paper  were  returned  the  paper  was  in  a 
mutilated  condition.  There  is  no  evidence  in  the  case  tending  to 
show  there  was  any  assent  or  authority  given  by  Oliver  that  the 
signature  of  George  should  be  erased  or  detached  from  the  agree- 
ment signed  by  him.  Subsequently,  and  apparently  on  May  15, 
1890,  the  heirs  at  law  and  devisees  and  legatees  signed  the  instru 
ment  wherein  they  requested  the  executors  "to  allow  and  pay  the 

Digitized  by  VjOOQIC 


Sup.Ct.)  BPICER   V,   RAPLEE.  809 

claim  presented  against  the  estate  of  said  deceased  by  Oliver  Rap- 
lee;  and,  if  such  allowance  and  payment  are  made  by  said  executor, 
no  claim  whatsoever  will  be  made  by  us,  or  either  of  us,  against  the 
executor  by  reaton  thereof,  but  the  same  shall  be  credit^  and  al- 
lowed to  them  on  the  settlement  of  their  accounts  as  such  executors.'' 
The  referee  has  found  that  the  persons  signing  the  instrument  from 
which  the  quotation  has  just  been  made  are  "the  devisees  and  leg- 
atees under  his  [deceased's]  last  will  and  testament."  There  is  no 
specific  exception  to  that  finding  of  fact,  nor  do  we  find  any  excep- 
tion in  the  case  which  warrants  the  appellant  in  insisting  that  that 
finding  of  fact  was  erroneous.  It  is  found  that  the  executor  has 
property  enough  of  the  estate  of  the  testator  in  his  hands  to  pay  the 
claim.  The  referee  allowed  the  defendant  the  benefit  of  the  pay- 
ments which  had  been  made  on  the  claim,  and  also  allowed  him  the 
counterclaim,  the  note  for  |200,  which  the  deceased  held  at  the  time 
of  his  death  against  Oliver,  and  reported  the  balance  to  be  |675. 
The  referee,  upon  the  facts  found  by  him,  stated  as  conclusion  of 
law,  viz.: 

'*That  the  written  request  siioied  by  the  seven  heirs  at  law  of  the  said 
Joshua  Raplee,  deceased,  for  the  executors  to  pay  said  claim,  and  the 
active  part  talien  therein  by  George  Raplee,  relieved  the  claim  of  the  bar 
of  tlie  statute  of  limitations,  and  the  said  George  liaplee  thereon  became 
bound  to  pay  the  same  out  of  the  assets  of  said  estate  In  his  hands  as 
snch  executor." 

In  the  judgment  entered  upon  the  report  of  the  referee  the  fol- 
lowing language  is  used: 

"It  is  adjudged  by  the  court  that  the  said  plaintiff  recover  of  the  said 
defendant,  as  such  executor,  the  said  sum  of  $675." 

It  seems  to  be  settled  that  it  is  the  duty  of  an  executor  or  ad- 
ministrator to  set  up  the  bar  of  the  statute  of  limitations  to  a  claim 
presented,  and  that,  if  he  omits  to  do  so,  he  will  not  be  allowed 
in  his  accounting  any  sum  paid  upon  a  debt  which,  at  the  time  of 
its  payment  by  him,  was  barred  by  such  statute.  Willcox  v.  Smith, 
20  Barb.  318;  Gilbert  v.  Comstock,  93  N.  Y.  484;  Butler  v.  John- 
son, 111  N.  Y.  204,  18  N.  E.  643.  It  has  been  repeatedly  held  that 
the  defense  of  the  statute  of  limitations  is  a  personal  privilege,  and 
that  no  one  can  compel  any  one  to  take  advantage  of  it  if  he  chooses 
not  to.  "He  may  interpose  the  statute  of  limitations,  but  he  may 
waive  it  also.  The  law  does  not  compel  him  to  resort  to  this  de- 
fense; nor  can  others  insist  upon  it  for  him."  Bank  v.  Kimble,  76 
Ind.  195.  And  in  Halliburton  v.  Carson,  100  N.  C.  99,  5  S.  E.  912, 
it  was  said,  in  substance,  as  follows:  "That  the  law  does  not  re- 
quire an  executor  to  make  his  testator  sin  in  his  grave  by  setting 
up  an  unconscientious  defense."  It  has  been  held  in  several  of  the 
states  that  an  administrator  or  executor  represents  the  testator  so 
far  as  the  personal  property  is  concerned,  and  that  from  the  per- 
sonal property  he  can  pay  a  claim  that  is  well  founded,  although  it 
is  barred,  without  being  obliged  to  take  advantage  of  the  statute 
of  limitations.  The  rule  seems  to  be  otherwise  in  this  state,  as  ap- 
pears bv  the  doctrine  laid  down  in  Gilbert  v.  Comstock,  93  N.  Y. 
484,  and  Butler  v.  Johnson,  111  N.  Y.  204,  18  N.  E.  643.    In  Webber    . 
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V.  Williams  College,  23  Pick.  302,  there  was  a  proposition  that,  il 
the  creditor  would  forbear  bringing  an  action  for  a  jear,  he  should 
have  the  same  rights  that  he  then  had.  The  creditor  did  forbear 
until  after  six  years'  time  had  run,  and  the  court  held  that  the 
agreement  made  "was  a  good  waiver  of  the  statute  of  limitations/' 
There  seems  to  be  no  foundation  for  the  application  of  the  doctrine 
of  estoppel  to  the  facts  as  presented  in  this  case.  Crawford  v. 
Lockwood,  9  How.  Prac.  547;  Shapley  v.  Abbott,  42  N.  Y.  447. 
The  evidence  disclosed  at  the  trial  warrants  us  in  supposing  that 
funds  sufficient,  resulting  from  the  personal  property  of  the  de- 
ceased, were  in  the  hands  of  the  executor  for  the  payment  of  the 
indebtedness  presented  by  the  claim  of  the  plaintiff,  and  that  the 
owners  of  that  fund  consented  and  requested  that  the  claim  in  ques- 
tion be  paid  therefrom.  Although  the  executor  had  no  power  to 
bind  the  other  heirs  at  law  at  the  time  he  signed  the  instrument 
consenting  that  the  claim  be  paid  out  of  the  funds  of  the  estate,  it 
was  competent  for  him  to  bind  himself  as  one  of  the  parties  inter- 
ested in  the  fund,  and  when  he  attached  his  signature  to  the  in- 
strument consenting  that  the  claim  be  paid  it  is  fair  to  presume  that 
it  was  his  intention  then  to  assent,  so  far  as  he  was  interested  in  the 
estate,  to  the  payment  of  the  claim  out  of  the  funds  of  the  estate. 
He  never  obtained  the  consent  of  his  brother,  the  owner  of  the 
claim,  to  withdraw  his  name  from  the  instrument  which  evidenced 
the  consent.  It  therefore  was  sufficient,  and  binding  upon  him. 
The  other  instrument,  executed  by  the  other  heirs  and  devisees, 
became  obligatory  upon  them,  and  evidenced  their  consent,  as  well 
as  desire,  that  the  claim  should  be  paid  out  of  the  fund  in  which 
they  were  interested.  It  seems  to  have  been  assumed  by  Porter, 
J.,  in  McLaren  v.  McMartin,  36  N.  Y.  91,  that  a  demand  barred  by 
the  statute  can  be  revived  "with  the  consent  of  those  interested 
in  the  estate."  We  see  nothing  in  Matter  of  Van  Slooten  v.  Dodge, 
145  N.  Y.  330,  39  N.  E.  950,  helpful  to  the  appellant  in  this  case. 
In  that  case  there  was  no  original  debt  or  liability  of  the  deceased, 
and  an  expression  was  used  in  the  opinion  as  follows:  "An  execu- 
tor cannot  subject  the  estate  in  his  hands  for  administration  to 
some  new  liability,  either  by  his  contract  or  by  his  wrongful  act" 
Under  such  circumstances  it  seems  that  the  conclusion  of  the  referee 
that  the  heirs  at  law  of  Joshua  Raplee  "relieved  the  claim  of  bar 
of  the  statute  of  limitations,  and  the  said  George  Raplee  thereupon 
became  bound  to  pay  the  same  out  of  the  assets  of  said  estate  in 
his  hands  as  such  executor,"  is  i-easonable,  and  should  be  sustained. 
It  is  well  settled  now  that  the  statute  of  limitations  acts  only  upon 
the  remedy,  and  that  it  does  not  impair  the  obligation  of  a  contract 
or  pay  a  debt,  or  produce  a  presumption  of  payment,  *T)ut  is  merely  a 
statutory  bar  to  a  recovery."  Johnson  v.  Railroad  Co.,  64  N.  Y. 
416;  Hulbert  v.  Clark,  128  N.  Y.  298,  28  N.  E.  638.  In  Insurance 
Co.  V.  Bloodgood.  4  Wend.  652,  there  was  a  stipulation  in  the  note 
in  the  following  words:  "I  hereby  agree  not  to  plead  the  statute 
of  limitations  in  a  prosecution  for  any  balance  that  may  be  due  on 
said  note."  In  the  course  of  the  opinion  delivered  by  Southerland, 
J.,  he  remarked:    ''The  defendant  is  estopped  by  Ym  stipulation 
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from  ayailing  himself  of  the  statnte  of  limitations.  This  stipulation 
is  not  confined  to  an  action  npon  the  note  itself.  It  was  undoubted- 
ly intended  to  apply  to  the  debt  or  loan  of  which  the  note  was  the 
evidence.'*  And  in  that  case  the  defendant  was  not  allowed  to 
avail  himself  of  the  statute  of  limitations.  See  13  Am.  &  Eng.  Enc, 
Law,  717.  If  the  foregoing  views  are  adopted,  they  will  result  in 
the  aiBrmance  of  the  judgment  entered  upon  the  report  of  the  ref- 
eree awarding  the  plaintiff  a  recovery  for  the  sum  of  |675,  the  bal- 
ance remaining  unpaid  upon  the  claim. 
Judgment  affirmed,  with  costs.    All  concur. 


(16  Misc.  Rep.  88.) 

In  re  BURR'S  ESTATE. 

(Surrogate's  Court,  Westchester  County.     October,  1885.) 

Transfer  Tax— Property  of  Nonresidents—Savings  Bank  Deposits. 

Money  belonging  to  the  estate  of  a  nonresident  decedent,  on  deposit  In  a 
New  York  savings  bank,  is  taxable  in  New  York.  In  re  Romaine,  27  N.  E. 
759,  127  N.  Y.  80,  foUowed. 

Appeal  from  report  of  appraiser. 

Appraisal  of  the  estate  of  Sophia  Gage  Bnrr,  deceased,  for  taxa- 
tion under  Laws  1892,  c.  399.  From  a  decree  rendered  on  the  re- 
port of  the  appraiser,  the  county  treasurer  appeals.    Modified, 

James  M.  Hunt,  for  appellant. 

J.  Hampden  Dougherty,  for  respondent. 

SILKMAN,  S.  This  is  an  appeal  by  the  county  treasurer  from 
the  report  of  the  appraiser  appointed  by  this  court  to  value  the 
property  of  decedent  within  this  state  for  the  purpose  of  taxation 
under  chapter  399  of  the  Laws  of  1892.  Decedent  died  in  January, 
1895,  a  resident  of  West  Chester,  in  the  state  of  Pennsylvania,  in 
which  state  her  will  was  proved  and  principal  administration  had. 
Her  husband,  Rushton  D.  Burr,  died  in  Germany  in  May,  1893, 
but  was  at  the  time  of  his  death  a  resident  of  the  state  of  Massa- 
chusetts. By  his  will  he  gave  his  property  to  his  wife.  Among 
his  assets  were  certain  funds,  deposited  in  savings  banks  located 
in  the  cities  of  New  York  and  Yonkers.  After  his  death,  and  in 
the  year  1894,  Mrs.  Burr  transferred  such  bank  accounts  to  her 
individual  name.  It  does  not  appear  by  the  evidence  that  she  used 
these  accounts  by  depositing  and  drawing  money,  but  counsel  for 
respondent  upon  the  argument  conceded  that  she  did.  These  ac- 
counts at  the  time  of  her  death  aggregated  f  8,584.73.  Decedent  also 
had  in  the  hands  of  Duncan  Smith,  her  legal  adviser,  who  resides  in 
this  county,  the  sum  of  $2,500,  and  had  also  a  bond  for  f  10,000, 
secured  by  a  mortgage  upon  real  estate  in  the  city  of  New  York. 
The  appraiser  finds  that  the  decedent  made  and  retained  the  sav- 
ings bank  deposits  "merely  for  her  temporary  convenience,  and  with 
the  intention  of  withdrawing  the  same  therefrom  as  soon  as  she 
could  find  a  satisfactory  investment  therefor;  that  in  making  such 
deposits  she  never  intended  to  invest  the  said  moneys  within  this  j 
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state/'  But  there  is  nothing  in  the  record  before  me  that  justifies 
or  sustains  such  a  finding  or  conclusion.  The  fact  that  her  legal 
adviser  resided  in  this  state,  as  well  as  both  of  her  executors,  and 
the  fact  that  she  had  already  made  investments  in  this  state,  would 
lead  to  the  opposite  conclusion.  The  appraiser  finds  that  only  the 
bond  for  f  10,000  secured  by  a  mortgage  upon  New  York  City  real 
estate,  is  taxable  in  this  state,  while  the  county  treasurer  claims 
that  the  savings  bank  deposits  and  the  money  in  the  attorney's 
hands  is  also  taxable.  I  cannot  see  upon  what  principle  the  bond 
and  mortgage  is  taxable,  and  not  the  savings  bank  deposits  and  the 
money  in  the  hands  of  the  attorney.  I  should  be  inclined  to  the 
opinion  that,  the  property  being  intangible,  its  situs  was  that  of  the 
domicile  of  the  owner,  were  it  not  for  the  decision  of  the  court  of 
appeals  in  Re  Romaine,  127  N.  Y.  80,  27  N.  E.  759,  in  which  case  it 
was  held  that  deposits  in  savings  banks  of  this  state,  made  by  non- 
residents, were  taxable  here.  Counsel  for  respondent  undertook  to 
distinguish  the  Romaine  Case  from  the  one  at  bar,  upon  the  ground 
that  it  appeared  in  the  Romaine  Case  the  securities  were  "habitual- 
ly kept"  within  the  state,  and  that  in  the  case  at  bar  the  funds 
were  left  on  deposit  in  this  state  temporarily  only,  awaiting  invest- 
ment. The  principle  upon  which  such  property  is  taxable  is  that  it 
is  under  the  protection  of  our  laws,  and  should,  on  that  account, 
pay  a  share  of  the  expenses  of  the  government.  The  money  in  the 
savings  banks  was  there  drawing  interest,  and  protected  by  the 
laws  of  the  state;  among  others  that  creating  a  banking  depart- 
ment, which  department  is  carried  on  at  a  great  expense  to  the 
state,  and  was  enacted  for  the  particular  protection  of  depositors. 
It  is  only  in  cases  of  property  actually  or  constructively  in  transit 
from  one  state  to  another  through  this  state  that  an  exception  is 
made,  and  the  property  is  not  considered  to  be  within  the  state. 
This  case  is  one  of  some  hardship,  for  the  reason  that  the  whole 
estate  of  the  decedent  is  taxable  in  Pennsylvania  (Laws  Pa.  1887, 
p.  79),  and,  if  the  property  referred  to  is  taxable  here,  the  right  of 
succession  to  it  will  cost  10  per  cent,  of  its  value.  The  Pennsyl- 
vania statute  was  evidently  passed  in  view  of  the  decisions  in  Orcutt's 
Appeal,  97  Pa.  St.  179;  Appeal  of  Commonwealth  of  Pennsylvania, 
11  Wkly.  Notes  Cas.  492, — which  followed  decisions  in  the  United 
States  supreme  court  upholding  in  effect  the  legal  fiction  or  maxim, 
^*Mobilia  personam  sequunter";  but  it  was  long  ago  decided  in  this 
state  that  such  fiction  was  not  of  universal  application,  and  does 
not  apply  to  laws  relating  to  taxation.  Hoyt  v.  Commissioners,  23 
N.  Y.  228.  Judge  Comstock,  however,  in  the  decision  in  that  case, 
limited  its  application  to  personal  property  that  was  visible  and 
tangible;  but  the  logic  of  the  decision  in  the  Romaine  Case  is  that 
the  maxim  does  not  apply  in  any  case  where  the  securities  repre- 
senting the  property  or  documentary  evidence  of  property  are  with- 
in the  state.  It  is  unfortunate  that  the  laws  of  the  different  states 
relating  to  succession  taxes  are  not  uniform,  and  framed  to  prevent 
double  taxation;  and  it  is  also  unfortunate  that  a  construction  of 
the  law  should  be  given  which  makes  it  easy  for  the  law  to  be 
evaded,  as  it  could  have  been  in  this  case.    The  foreign  executors 
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could  have  disposed  of  all  the  property  within  this  state,  and  have 
given  good  title  by  assignment  thereto,  although  they  would  not 
have  any  standing  in  the  courts  of  this  state  to  sue  for  the  same^ 
But  with  misfortunes  we  have  nothing  to  do.  We  must  execute  the 
law  as  we  find  it,  and  as  it  has  been  interpreted  by  the  higher 
courts.  The  decree  assessing  the  tax  heretofore  entered  will  be 
opened  and  modified  to  include  all  the  property  referred  to  in  the 
appraiser's  report,  with  |10  costs  to  the  appellant  Ordered  ac- 
cordingly. 

(16  Misc.  Rep.  lOe.) 

STANDRIN6,  Overseer  of  Poor,  v.  MOORE  et  aL 
(Fulton  Cyounty  Oourt.    December,  1895.) 

1.  Bastardy— Bond  por  Support— Alternative  Provisions. 

Code  Cr.  Proc.  S  851,  which  declares  that,  where  an  order  of  filiation  has 
been  made,  defendant  must  give  a  bond,  with  sureties,  conditioned  to  pay 
such  sums  aB  shall  have  been  ordered  for  the  support  of  the  child,  etc., 
"or*'  to  appear  at  the  next  court  of  sessions  to  answer  the  charge,  provides 
for  two  separate  kinds  of  bonds;  and  a  bond  which  follows  the  statute 
and  is  conditioned  in  the  alternative  is  void. 

8.  Contracts— Mode  of  Perform  a  ncb— Election. 

Where  a  bond  is  conditioned  in  the  alternative,  the  obligor  has  the  right 
to  elect  which  alternative  shall  be  complied  with. 

Appeal  from  justice  court. 

Action  by  John  E.  Btandring,  as  overseer  of  the  poor,  against  John 
Moore  and  Philip  Frederick,  on  an  undertaking  given  by  defendants, 
as  sureties  for  one  Charles  Moore,  the  putative  father  of  a  bastard. 
Judgment  was  rendered  in  favor  of  plaintiff  for  f  64.88  and  costs,  and 
defendants  appeal.    Reversed. 

Andrew  J.  Nellis,  for  appellants. 
Frank  Anderson,  for  respondent 

KECK,  J.  The  return  shows  that,  upon  the  trial  of  this  action  in 
the  justice's  court,  the  following  procec^dings  were  had,  viz.:  The 
defendants  admitted  each  and  every  allegation  in  the  complaint  con- 
tained, and  also  admitted  that  the  bond,  a  copy  of  which  is  made  a 
part  of  the  said  complaint,  was  prepared  by  Mr.  Nellis,  the  attorney 
for  the  defendants.  The  plaintiff  then  rested.  The  plaintiff  admit- 
ted, on  behalf  of  the  defendants,  the  facts,  set  forth  hereinabove, 
constituting  the  answer  of  said  defendants  and  each  of  them.  The 
testimony  then  closed.  By  this  admission  of  the  plaintiff,  he  admit- 
ted the  answer  interposed  by  the  defendants,  which  is  as  follows, 
viz.: 

'That  the  next  court  of  sessions  after  the  order  of  filiation,  set  forth  in  the 
complaint  was  made,  was  held  on  the  4th  day  of  December,  1893;  that  the 
magistrates  making  the  said  order  and  receiving  the  said  undertaking  trans- 
mitted it  to  the  said  court  of  sessions  at  its  opening  on  the  4th  day  of  Decem- 
ber, 1893,  with  a  certified  copy  of  the  said  order;  and  that  the  said  Charles 
Moore  [meaning  the  putative  father  in  the  bastardy  proceedings,  and  priuci- 
ptl  in  the  undertaking]  appeared  at  the  said  court  of  sessions  to  answer  the 
charges  and  obey  its  orders  thereon,  but  the  case  was  not  called,  and  no  rec- 
ord was  made;  that,  when  said  order  of  filiation  was  made,  Charles  Moore, 
the  putative  father,  paid  the  costs  therein  certified."  ^  , 
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After  the  testimony  was  closed,  the  defendants  moved  to  dismiss 
the  complaint  upon  the  merits,  upon  the  ground  that,  upon  the 
proofs,  no  cause  of  action  existed  in  favor  of  the  plaintiff  and  against 
the  defendants,  or  either  of  them,  which  motion  was  denied,  and 
judgment  rendered  against  the  def^idants  for  f60  damages,  and 
f  4.88  costs,  and  from  which  this  appeal  is  taken. 

It  is  urged  by  the  appellants  that  this  judgment  was  erroneous 
for  two  reasons,  mainly:  (1)  Thai  the  undertaking  containing  sev- 
eral alternatives  rendered  it  void;  and  (2)  that  the  appeal  was  to  the 
next  court  of  sessions  under  subdivision  2  of  section  850  of  the  Ck)de 
of  Criminal  Procedure,  and  the  appearance  of  the  principal  at  said 
court  relieved  the  sureties  from  liability  upon  the  undertaking.  The 
respondent  claims,  however,  that  the  undertaking  operated  as  an  ap- 
peal to  obey  the  order  of  filiation. 

The  material  part  of  the  undertaking  in  question,  on  which  the 
action  is  founded  is  as  follows,  viz.: 

"Now,  the  consideration  of  this  obligation  is  such  that,  if  said  Charles  Moore 
shall  pay  such  sums  for  the  support  of  the  said  bastard  child  and  the  soa- 
tenance  of  i^  mother  as  are  ordered  by  the  said  Justices  as  aforesaid,  or  as 
shall  at  any  time  hereafter  bne  ordered  by  the  court  of  sessions  of  said  county, 
and  shall  fully  and  amply  indemnify  the  said  town,  and  every  other  county. 
town,  or  city,  which  may  have  or  may  be  put  to  expense  for  the  support  of 
the  bastard  or  of  its  mother,  *  *  *  or  that  the  said  Charles  Moore  wlU 
appear  at  the  next  court  of  sessions  to  be  held  in  and  for  the  county  of  Ful- 
ton to  answer  the  charges  and  obey  its  orders  thereon,  or  that  the  said  John 
Moore  and  Philip  Frederick  will  pay  a  sum  equal  to  the  full  indemnity  for 
supporting  the  bastard  and  its  mother,  as  provided  In  the  first  subdivision  of 
section  844  of  the  Code  of  Criminal  Procedure,  then  this  obligation  to  be  void; 
otherwise,  to  remain  in  fuU  force  and  virtue. 

*<[Signed]  John  Moore.    [SeaL] 

"PhUip   Frederick.     [SealJ" 

— And  was  approved  by  the  magistrates  receiving  it. 

Section  851  of  the  Code  of  Criminal  Procedure  provides  for  two 
distinct  kinds  of  undertaking,  and  is  in  the  alternative,  either  that 
the  defendant  will  pay  the  sum  directed  for  the  support  of  the  child, 
or  will  appear  at  the  next  court  of  sessions  of  the  county  to  answer 
the  charges,  and  obev  its  orders  thereon.  People  v.  Schildwachter, 
87  Hun,  363-^67,  34  N.  Y.  Supp.  352.  One  of  the  alternatives  only 
can  properly  be  inserted  in  an  undertaliing  of  this  kind,  as  one  only 
need  be  complied  with  by  the  putative  father.  This  undertaking, 
therefore,  contains  at  least  two  distinct  alternatives,  when,  to  be 
correct,  it  should  have  contained  but  one. 

The  various  sections  of  the  Code  of  Criminal  Procedure  governing 
proceedings  before  magistrates  respecting  bastards  are  almost  pre- 
cisely the  same  as  those  of  the  Revised  Statutes  which  governed  such 
proceedings  for  years  immediately  prior  to  the  adoption  of  this  Code, 
— the  several  sections  of  which  applicable  to  and  governing  this 
case  being  re-enactments  of  such  provisions,  consequently  decisions 
of  the  courts  under  those  provisions  are  as  useful  as  authorities  as  if 
made  since,  and  may  aid  in  determining  the  question  here  involved, 
and  particularly  as  to  the  first  point  made  by  the  appellants,  that 
the  undertaking  is  void  because  of  these  several  alternatives  therein 
contained.     In  the  case  of  Hoogland  v.  Hudson,  8  Hqw.  Prac,  at 
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page  343,  Strong,  J.,  holds  that  a  bond  executed  by  a  putative  father 
of  a  bastard  child,  under  section  14,  tit  6,  c  20,  pt.  1,  p.  645, 1  Rev. 
St.,  embracing,  conjointly,  the  two  conditions  in  that  section,  is  a 
nullity,  and  that  no  action  could  be  maintained  upon  such  a  bond, 
because  the  action  upon  one  of  the  conditions  (for  payment  under 
the  order  of  filiation)  is  to  be  brought  by  the  overseer  of  the  poor, 
but  upon  the  other  condition  (to  appear  at  the  next  court  of  sessions) 
by  the  district  attorney  of  the  county  in  the  name  of  the  people. 

Now  section  851,  above  referred  to,  is  the  same  as  section  14  of 
the  Revised  Statutes,  under  which  this  decision  was  made.  By 
section  882  of  this  Code,  it  is  provided  that,  when  the  undertaking 
to  obey  an  order  in  relation  to  the  support  of  the  bastard  is  for- 
feited, it  may  be  prosecuted  in  the  name  of  the  county  superin- 
tendent or  the  overseer  of  the  poor  of  the  town  liable  for  such  sup- 
port; but,  if  the  appeal  is  one  that  requires  the  putative  father 
to  appear  at  the  next  court  of  sessions,  and  not  from  the  order  of 
filiation,  as  provided  for  in  this  section,  then  an  action  cannot  be 
maintained  by  such  overseer,  but  must  be  prosecuted  by  the  dis- 
trict attorney  of  the  county  in  the  name  of  the  people,  after  for- 
feiture, and  an  order  of  the  court  made  authorizing  or  directing 
the  prosecution  thereof,  as  provided  by  section  881  of  such  Code. 
If,  therefore,  the  holding  of  the  court  in  the  case  above  referred  to 
is  correct,  and  I  think  it  is,  then  the  undertaking  upon  which  this 
action  is  based  is  a  nullity,  by  reason  of  its  alternative  provisions, 
and  the  judgment  appealed  from  should  be  reversed. 

If,  however,  it  be  assumed  that  the  undertaking  with  these  dis- 
tinct alternatives  in  it  is  valid,  and  that  one  or  the  other  of  them 
may  be  regarded  and  treated  as  surplusage,  and  ignored,  then  who 
has  the  right  to  determine  or  elect  which  alternative  shall  be  com- 
plied with,  and  which  one  rejected?  Shall  the  people,  or  the  puta- 
tive father,  the  principal  in  the  undertaking,  have  this  right  of 
election?  The  rule  laid  down  by  Coke,  and  almost  universally 
recognized,  is  as  follows: 

**That  In  case  an  election  be  given  of  two  or  more  several  things,  always 
he  whicb  is  the  first  agent,  and  which  ought  to  do  the  first  act,  shaU  have 
the  election." 

And  in  the  case  of  Smith  v.  Sanborn,  11  Johns.  59,  the  rule  is 
laid  down  as  follows: 

"The  right  of  electing  the  alternative  belonged  to  the  defendant.  •  •  ♦ 
The  right  of  election  by  the  debtor  in  aU  alternative  obligations  was  also  a 
principle  in  the  civil  law." 

Therefore,  if  the  right  of  election  in  contracts  of  a  civil  nature 
belonged  to  a  defendant,  or  to  him  who  is  the  first  agent,  and  who 
ought  to  do  the  fii'st  act,  how  much  more  fully  and  unquestionably 
should  that  right  belong  to  and  be  accorded  to  a  man  who  is  being 
prosecuted  in  a  proceeding  which  is  of  a  quasi  criminal  nature,  as 
bastardy  proceedings  are.  The  principal,  Charles  Moore,  therefore, 
in  whose  behalf  this  undertaking  was  given,  must  be  held  to  have 
had  the  right  to  make  the  election  as  to  which  one  of  these  several 
alteraatives  or  conditions  he  would  comply  with.     And,  it^being. 
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alleged  in  the  answer  of  defendants,  and  admitted  by  plaintiff  (and 
it  cannot  now  be  questioned),  "that  he  did  appear  at  the  next  court 
of  sessions  held  after  his  arrest,  to  which  the  magistrates  making 
the  order  and  receiving  the  undertaking  had  transmitted  the  same, 
at  its  opening  on  December  4,  1893,  to  answer  the  charges  and 
obey  its  order,  but  that  the  case  was  not  called  and  no  record  was 
made," — can  it  properly  be  held  that  he  did  not  comply  with  the 
terms  of  this  undertaking?  Now  the  alternative  in  the  under- 
taking which  he  selected  and  undertook  to  obey  required  that  he 
appear  at  the  next  court  of  sessions  of  said  county  to  answer  the 
charge  and  obey  its  orders  thereon;  and,  if  he  did  this,  then  the 
sureties  were  exonerated  from  liability  on  the  undertaking. 

The  learned  counsel  for  the  respondent  contends,  and  cites  sev- 
eral cases  which  he  claims  support  such  contention,  that  the  answer, 
and  the  defense  made  under  it,  were  insufficient,  for  the  reason  that 
such  answer  should  have  alleged  that  said  Charles  Moore  did  ap- 
pear, and  did  answer,  and  that  the  defendants  should  have  made 
their  proof  accordingly.  But  this  was  unnecessary  because  the  un- 
dertaking only  required  "that  the  said  Charles  Moore  will  appear 
at  the  next  court  of  sessions  to  obey  its  orders  thereon,"  in  accord- 
ance with  the  provisions  contained  In  subdivision  2  of  section  H51. 
cited  above;  and  by  so  doing  he  did  all  that  the  undertaking,  or 
the  law  under  and  by  virtue  of  which  it  was  given,  required  of 
him.  If  the  case  had  been  called,  and  a  record  made  thereof,  and 
he  had  not  appeared,  then  the  position  of  the  respondent  might  be 
correct;  but  it  is  of  no  force  under  the  admitted  facts  of  this  case. 
A  party  bound  to  appear  at  a  court  of  criminal  jurisdiction,  and 
answer  what  shall  be  objected  against  him,  forfeits  his  recogni- 
zance if  he  departs  without  leave;  and  it  is  no  answer,  to  a  suit  on 
the  recognizance,  that  he  appeared  and  was  ready  to  answer,  if,  at 
a  subsequent  day  of  the  court,  he  did  not  appear  when  demanded. 
People  V.  Stager,  10  Wend.  431.  Here  there  was  an  appearance  on 
the  proper  day  and  time,  and  there  is  no  pretense  that  the  people, 
or  any  one  having  the  right  to  do  so,  appeared  at  the  next  court 
of  sessions  mentioned  in  this  undertaking,  or  at  any  subsequent 
term  thereof.  Hence  it  would  not  have  aided  the  respondent's 
position  in  the  least  had  it  been  alleged  or  shown  that  said  Charles 
Moore  remained  in  court  during  its  entire  session,  and  also  at- 
tended each  subsequent  session  thereof,  as  no  action  was  ever 
taken  therein  in  behalf  of  the  people  in  the  bastardy  proceedings 
against  him,  and  such  failure  operated  to  exonerate  tJie  sureties 
from  liability  on  the  undertaking. 

For  these  reasons  alone,  even  assuming  that  the  undertaking  was 
valid  in  all  respects,  the  sureties,  who  are  the  defendants  herein, 
were  relieved  from  liability,  and  the  judgment  recovered  against 
them  herein  should  be  reversed,  with  costs,  and  an  order  is  directed 
to  be  entered  accordingly. 
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BL.ANCK    Y.    8ADLIER. 

(Supreme  Court,  Appellate  Diyislon,  First  Department.    May  1,  1806.) 

Judicial  Salb— Incumbrance— Gold  Clause— Mortgage. 

A  purchaser  at  judicial  sale  of  property  which  the  notice  stated  wan 
subject  to  a  mortgage,  without  specifying  in  what  money  it  was  pay- 
able, cannot  be  relieved  therefrom  merely  been  use  the  mortgage  is 
payable  in  "gold  coin  of  the  United  States,  •  •  ♦  of  the  present 
standard  of  weight  and  fineness."  Van  Brunt  P.  J^  and  Williams,  J., 
dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Louis  Blanek  against  Frank  X.  Sadlier,  as  receiver  of 
the  property  of  Cassidy  and  Adler.  From  a  judgment  on  a  verdict 
directed  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  WILLIAMS, 
O'BRIEN,  and  INGRAHAM,  JJ. 

E.  J.  Spink,  for  appellant. 
Henry  Yonge,  for  respondent. 

INGRAHAM,  J.  The  complaint  alleges,  and  the  answer  admits, 
that  in  an  action  in  the  supreme  court,  in  which  one  Cassidy  was 
plaintiff,  and  Adler  defendant,  the  defendant,  Frank  X.  Sadlier,  was 
duly  appointed  receiver  of  the  property,  real  and  personal,  of  the 
said  Cassidy  and  Adler;  and  on  or  about  the  6th  day  of  June,  1895, 
the  defendant,  as  such  receiver,  caused  certain  property  of  the  said 
Cassidy  and  Adler,  in  the  city  of  New  York,  known  as  ^'138  West 
133d  Street,"  to  be  advertised  and  sold  at  public  auction,  upon  the 
terms  of  sale  a  copy  of  which  is  annexed  to  the  complaint.  By  such 
terms  of  sale,  it  api)ears  that  the  property  was  to  be  sold  subject  to 
a  mortgage  of  $16,000,  to  be  at  5  per  cent.,  and  having  three  years 
to  run.  On  such  sale  the  plaintiff  became  the  purchaser  of  such 
property  for  the  sum  of  |19,700,  and  paid  therefor  10  per  cent,  of 
the  purchase  money,  and  the  auctioneer's  and  exchange  fees  of  |25. 
Plaintiff  subsequently  refused  to  accept  the  conveyance  by  the  re- 
ceiver, and  brings  this  action  to  recover  back  the  10  per  cent,  and 
auctioneer's  and  exchange  fees  paid  by  him  upon  such  sale,  upon 
the  ground  that  the  mortgage  which  was  a  lien  upon  the  property, 
dated  January  3,  1894,  and  payable  January  30,  1899,  was  payable 
in  "gold  coin  of  the  United  States  of  America,  of  the  present  standard 
of  weight  and  fineness."  The  plaintiff  objected  to  the  title  ten- 
dered, upon  the  ground  that  this  provision  in  the  mortgage  as  to 
payment  imposed  an  additonal  burden  upon  the  property,  which  en- 
titled him  to  refuse  to  complete  his  purchase.  This  case  is  clearly 
within  the  principles  established  in  Riggs  v.  Pursell,  66  N.  Y.  198. 
In  making  the  sale  the  defendant  did  not  act  as  the  agent  of  the 
parties,  but  as  the  officer  of  the  court  The  sale  was  theoretically 
made  by  the  court,  through  its  officer,  and  the  contract  of  the  pur- 
chaser was  with  the  court.  The  purchaser  was  entitled  to  all  the 
property  which  the  receiver  undertook  to  sell,  and  which  he  right* 
fully  supposed  he  was  to  receive.    In  that  case  it  was  said: 

v.38N.Y.fi.no.6 — 52  ^        ..  C^r\nkn]o 
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"A  purchaBer  apon  a  sale  will  not  be  relieved  on  account  of  defects  in  the 
property,  or  the  title  thereto,  of  which  he  had  notice,  and  in  reference  to 
which  he  made  his  bid;  and  the  court  will  not  permit  him  to  abandon  his 
contract  without  seeing  that  the  object  of  the  purchase  is  defeated,  and 
that  he  would  be  injured  by  the  enforcement  of  the  contract  If  every 
minute  and  critical  objection  to  a  Judicial  sale  is  sufficient  to  prevail,  it 
will  be  attended  with  much  inconvenience  and  embarrassment  A  pur- 
chaser claiming  to  be  discharged  from  his  contract  should  therefore  make 
out  a  fair  and  plain  cxse  for  relief,  and  it  is  not  every  defect  in  the  subject 
sold,  or  variation  from  the  description,  that  will  avail  him.  He  will  not 
be  suffered  to  speculate  at  such  sales,  and,  if  ho  happens  to  make  a  bad 
bargain,  to  repudiate  it  and  abandon  his  purchase  on  some  nice,  but  imma- 
terial, objection.  If  he  gets  substantially  what  he  bargains  for,  he  must 
complete  the  purcliase  and  take  his  deed." 

Assuming  that  the  plaintiff  was  not  chargeable  with  knowledge  of 
the  contents  of  this  mortgage  (a  question  which  we  do  not  deter- 
mine), the  question  is  whether  the  deed  tendered  to  the  plaintiff  con- 
veyed to  him  all  the  property  which  the  receiver  undertook  to  sell, 
and  which  the  plaintiff  rightfully  supposed  he  was  to  receive,  subject 
only  to  such  an  incumbrance  as,  under  the  terms  of  sale,  was  to 
remain  upon  the  property.  We  think  such  a  title  was  tendered  to 
the  plaintiff  by  the  receiver.  The  property  was  sold  subject  to  a 
mortgage  of  |16,000.  Such  mortgage  was  a  lien  upon  the  property, 
and  the  only  objection  taken  to  it  by  the  plaintiff  was  that  the  kind 
of  money  in  which  it  was  payable  was  specified.  There  was  no  al- 
legation in  the  complaint  that  the  particular  kind  of  money  specified 
was  any  more  difficult  to  obtain  than  any  other  money  which  would 
be  a  legal  tender,  and  which  would  discharge  an  ordinary  obliga- 
tion. Nor  was  it  alleged  or  proved  that  the  holder  of  the  jH'operty 
would  be  put  to  any  additional  expense  or  burden  in  obtaining  such 
kind  of  money,  that  the  value  of  the  property  subject  to  a  mortgage 
specifically  payable  in  gold  would  be  affected,  or  that  such  an 
incumbrance  upon  the  property  would  be  more  onerous  than  that 
of  a  mortgage  that  did  not  specify  any  particular  kind  of  money  as 
necessary  to  discharge  the  lien.  The  laws  of  the  United  States  make 
gold  and  silver  dollars  legal  tender,  but  only  such  gold  and  silver  as 
has  been  coined  into  money  by  the  United  States,  Since  the  resump- 
tion of  specie  payment  by  the  United  States,  in  1878,  it  has  been  de- 
clared to  be  the  policy  of  the  government  to  maintain  at  an  equality 
all  of  the  various  kinds  of  money — gold,  silver  and  legal-tender 
notes — made  by  the  laws  of  the  United  States  legal  tender  for  the 
payment  of  debts.  Such  having  been  the  declared  policy  of  the 
ITnited  States,  and  all  contracts  made  having  been  based  upon  such 
declared  policy, — that  the  various  kinds  of  money  which  have  been 
made  legal  tender  for  the  payment  of  debts  are  of  equal  value, — a 
court  can  hardly  assume  that  the  government  of  the  United  States 
will  reverse  its  policy,  and  by  a  debasement  of  its  currency,  or  re- 
pudiation of  its  notes  and  obligations,  justify  and  approve  a  re- 
pudiation of  obligations  and  contracts  entered  into  in  pursuance  of 
its  laws,  relying  upon  its  declared  policy.  This  plaintiff  was  en- 
titled to  a  conveyance  of  the  property  purchased,  subject  to  a  mort- 
gage of  110,000.  Whether  that  mortgage  was  specifically  payable 
in  silver  dollars  of  the  United  States,  gold  dollars  of  the  United 
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States,  or  legal-tejider  notes  of  the  United  States,  imposed  no  ad- 
ditional burden  upon  the  owner  of  the  property,  so  long  as  each  was 
maintained  by  the  government  at  an  equality.  And  although  the 
relative  value  of  the  amount  of  metal  coined,  under  the  laws  of  the 
United  States,  in  silver  and  gold  dollars,  may  have  changed,  such 
change  has  not  affected,  and  cannot  affect,  the  real  value  of  the  dol- 
lar, so  long  as  the  government,  in  which,  by  the  constitution,  is 
vested  the  power  to  coin  money,  preserves  them  at  an  equality,  and 
gives  to  each  the  equality  that  has  been  maintained  since  the  gov- 
ernment of  the  United  States  assumed  to  coin  money.  The  relative 
value  of  the  metal  contained  in  such  gold  and  silver  dollars  has 
changed;  at  one  time  silver,  and  at  another  gold,  having  the  greater 
intrinsic  value.  It  cannot  with  certainty  be  said  that  on  the  30th 
of  January,  1899,  gold  will  be  of  a  greater  intrinsic  value  than  silver. 
There  is  no  evidence  in  the  case  that  at  the  present  time  either 
metal  has  a  greater  intrinsic  value  than  the  other,  and  we  know  of 
no  principle  upon  which  the  court  can  take  judicial  notice  of  the 
comparative  intrinsic  values  of  the  two  metals,  any  more  than  of 
the  value  of  any  other  article  of  commerce.  Nor  can  this  court  as- 
sume that  the  government  of  the  United  States  will  repudiate  its  ob- 
ligations, and  refuse  to  pay,  upon  demand,  its  treasury  notes,  which 
it  has  made  legal  tender  for  the  payment  of  debts.  All  that  appears 
by  the  record  is  that  this  mortgage,  to  which  the  property  sold  was 
subject,  is  payable  in  gold  coin  of  the  United  States.  We  can  take 
judicial  notice  of  the  laws  of  the  United  States,  and  we  thus  know 
that  the  United  States  had  declared  its  intention  to  keep  all  kinds  of 
money  issued  or  coined  by  it  on  an  equality.  In  the  absence  of  any 
evidence  tending  to  show  that  gold  coin  is  of  greater  value  than  any 
other  of  the  various  kinds  of  money  made  a  legal  tender  by  law, 
there  is  absolutely  nothing  upon  which  a  court  can  base  a  finding 
that  the  fact  that  this  mortgage  was  payable  in  gold  coin  imposed 
any  greater  obligation  upon  the  purchaser  of  the  property,  or  ex- 
posed the  property  to  any  greater  incumbrance,  than  would  a  mort- 
gage simply  payable  in  money,  without  specifying  the  particular 
kind  of  money.  And  in  the  absence  of  such  evidence  the  rule  ap- 
plied in  the  case  of  Riggs  v.  Pursell,  supra,  controls,  i  e.  that: 

"A  purchaser  upon  such  a  sale  wiU  not  be  relieved  on  account  of  defects 
in  the  property,  or  the  title  thereto,  of  which  he  had  notice,  and  in  refer- 
ence to  which  he  made  his  bid;  and  the  court  will  not  permit  him  to  aban- 
don his  contract  without  seeing  that  the  object  of  the  purchase  is  defeated, 
and  that  he  would  be  injured  by  the  enforcement  oi  the  contract." 

As  before  stated,  there  is  absolutely  no  evidence  here  upon  which 
the  court  could  base  any  finding  that  this  provision  in  the  mortgage 
would  impose  any  additional  burden  upon  the  property,  or  that 
plaintiff  would  not  obtain,  by  the  conveyance  of  the  receiver,  just 
what  he  bargained  to  receive,  namely,  the  property  subject  to  a 
mortgage  of  $16,000.  When  this  case  of  Riggs  v.  Pursell,  supra,  was 
again  before  the  court  of  appeals  (74  N.  Y.  378),  the  necessity  of 
there  being  some  fact  upon  which  such  a  finding  could  be  based  was 
reiterated;  and  the  evidence  before  the  court  on  the  renewed  appli- 
cation to  relieve  the  purchaser  was  commented  on,  and  held  to  be  suf- 
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ficient  for  that  purpose.  But  so  far  as  we  can  ascertain,  the  prin- 
ciple decided  on  the  first  appeal  has  never  been  questioned;  and 
it  seems  to  us  clear  that  in  the  absence  of  any  evidence  showing  that 
such  a  provision  in  a  mortgage  was  an  additional  incumbrance  apon 
the  property,  or  rendered  the  property  less  valuable  or  marketable 
than  a  mortgage  simply  payable  in  dollars,  without  specifying  the 
kind  of  dollars,  the  plaintiff  was  not  justified  in  refusing  to  accept 
the  title. 

It  follows,  therefore,  that  the  judgment  must  be  affirmed,  with 
costs. 

RUMSEY  and  O'BRIEN,  JJ.,  concur. 

VAN  BRUNT,  P.  J.  I  dissent.  When  I  contract  to  pay  for 
property,  I  may  pay  in  any  legal  tender.  When  I  take  subject  to  an 
obligation,  I  may  assume  that  I  can  discharge  it  in  any  kind  of  legal 
tender. 

WILLIAMS^  J.,  concurs. 

ae  Misc.  Rep.  132.) 

Mccarty  v.  stanwix 

(Supreme  Court.  Special  Term,  Albany  County.    February.  1896.) 

Partnekship— Dissolution— Appointment  of  Receivebs. 

A  receiver  will  not  be  appointed  in  a  proceeding  to  dissolve  a  partnership 
where  the  partnership  Is  denied,  unless  the  court  Is  satisfied  that  there  is 
in  fact  a  partnership  between  the  parties,  or  that  the  fund  is  in  danger. 

Action  by  Thomas  McCarty  against  David  H.  Stanwix  to  dissolve 
a  partnership.  Plaintiff  moves  for  the  appointment  of  a  receiver 
and  a  temporary  injunction.     Denied. 

W.  Frothingham,  for  plaintiff. 
Edward  J.  Meegan,  for  defendant. 

CHESTER,  J.  The  plaintiff,  who  has  brought  this  action  to  pro- 
cure the  dissolution  of  an  alleged  partnership  between  him  and  the 
defendant,  now  moves  for  the  appointment  of  a  receiver,  and  for  a 
continuance  of  the  temporary  injunction  heretofore  granted.  The 
defendant  has  interposed,  for  answer,  a  general  denial  of  all  the 
allegations  of  the  complaint,  and  presents  his  own  affidavit  on  this 
motion,  and  the  affidavits  of  other  persons  in  corroboration  of  it, 
denying  the  alleged  partnership,  and  denying  the  facts  alleged  in 
the  moving  papers  tending  to  show  a  partnership.  The  affidavits 
on  this  Question  presented  in  support  of  the  motion  are  squarely 
denied  by  those  presented  in  opposition.  I  am  disposed  to  apply  to 
this  motion  the  rule  that,  where  the  partnership  is  denied,  the  court 
should  not  appoint  a  receiver  or  grant  an  injunction  unless  it  is 
satisfied  from  the  affidavits  that  there  is  in  fact  a  partnership  be- 
tween the  parties,  or  that  the  fund  is  in  danger.  Goulding  v.  Bain, 
4  Sandf.  716.  The  affidavits  here  are  very  conflicting  in  their  char- 
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acter,  and  fail  to  convince  me  that  a  partnership  exists  between 
these  parties,  or  that  there  are  any  assets  of  the  alleged  partner- 
Bhip  that  are  liable  to  be  misapplied  if  left  In  the  care  of  the  de- 
fendant until  the  action  is  tried. 
Motion  denied,  with  costs. 


ac  Misc.  Rep.  111.) 

PEOPLE   V.   SHEA. 

(Supreme  Court,  Special  Term,  Schoharie  County.    February,  1896.) 

1,  Criminal  Law-— New  Trial— Newly-Discoverkd  Evidence. 

On  a  motion  for  a  new  trial  In  a  murder  case,  the  newly-discovered  evi- 
dence on  which  the  motion  was  based  was  disclosed  by  the  affidavit  of 
one  M.,  who  had  testified  on  the  trial  that  deceased  was  klUed  by  a  shot 
Ured  by  one  B.,  and  not  by  defendant,  in  which  he  was  corroborated  by 
three  witnesses.  The  affidavit  stated  that  he  (affiant)  fired  the  fatal  shot, 
that  his  testimony  given  on  the  trial  was  false,  and  proceeded  to  detail 
the  circumstances  of  the  killing,  among  which  he  stated  that  three  shots 
besides  his  own  were  fired  at  the  time  decedent  fell,  and  that  he  did  not 
know  in  what  order  his  shot  was  fired.  Affiant  further  stated  that  it  was 
a  correct  narrative  of  the  manner  of  decedent's  death;  that  the  confession 
was  made  voluntarily,  and  without  any  soUdtatlon  or  previous  kuowleclpe 
by  any  one  that  he  intended  to  make  It;  that  he  was  prompted  to  make 
the  confession  only  by  his  conscience,  to  prevent  an  innocent  man  from 
suffering,  ffekf,  that  such  affidavit  did  not  show  that  on  another  trial 
defendant  could  produce  evidence  such  as,  if  before  received,  would  proba- 
bly have  changed  the  verdict,  In  which  case  Code  Cr.  Proc.  §  465,  subd.  7, 
provides  that  a  new  trial  may  be  granted. 

&  Same— Credibility  of  Witness— -Uuestion  for  Court. 

On  a  motion  for  a  new  trial,  on  the  ground  of  newly-discovered  evidence, 
which  would  probably  have  changed  the  verdict  if  it  had  been  given  on 
the  trial  (Code  Cr.  Proc.  §  405.  subd.  7),  the  credlbUlty  of  the  witnesses 
will  be  determined  by  the  court. 

8L  Same— Reasonable  Doubt. 

On  an  application  for  a  new  trial,  on  the  ground  of  newly-discovered 
evidence,  the  rule  giving  defendant  the  benefit  of  any  reasonable  doubt 
does  not  apply  in  determining  whether  the  alleged  new  evidence  would 
have  changed  the  verdict. 

4.  Same— Cumulative  Evidence. 

Where  defendant  was  convicted  of  murder,  notwithstanding  the  testi- 
mony of  one  M.,  corroborated  by  three  witnesses,  that  one  B.  killed  de- 
cedent, newly-discovered  evidence  purporting  to  show  that  M.  did  the 
killing  is  merely  cumulative,  as  the  issue  on  the  trial  was  whether  defend- 
ant or  another  did  the  killing,  and  the  same  issue  would  be  raised  by  the 
new  evidence. 

Bartholomew  Shea  was  convicted  of  murder  In  the  first  degree, 
and  moves  for  a  new  trial,  on  the  ground  of  newly-discovered  evi- 
dence.    Denied. 

George  Raines  and  Thomas  F.  Fagan,  for  the  People. 
Oalen  R.  Hitt  and  John  T.  Norton,  for  defendant. 

MAYUAM,  J.  This  is  a  motion  for  a  new  trial,  made  on  behalf 
of  the  defendant,  on  the  ground  of  newly-discovered  evidence,  un- 
der the  provisions  of  subdivision  7  of  section  465  of  the  Code  of 
Criminal  Procedure.  The  application  discloses  that  on  the  23d  day 
of  May,  1894,  the  grand  jury  of  Rensselaer  county  presented  an  in- 
dictment against  the  defendant,  charging  him  with  the  crime  of 
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murder  in  the  first  degree,  in  killing  one  Robert  Robs,  and  that  on 
the  28th  day  of  May  the  defendant  was  arraigned  before  a  court  of 
oyer  and  terminer  in  that  county,  and  thereafter,  on  the  29th  day 
of  that  month,  entered  a  plea  of  not  guilty  to  such  indictment ;  and 
the  trial  of  the  indictment  was  at  once  had  before  such  court,  and 
on  the  10th  day  of  July,  1894,  the  defendant  was  convicted,  and  a 
judgment  of  conviction  of  murder  in  the  first  degree  was  entered 
against  him,  and  he  was,  under  such  conviction,  sentenced  to  suffer 
death,  during  the  week  commencing  August  21,  1894.  The  execu- 
tion was  stayed  on  appeal  from  the  judgment  of  conviction  to  the 
court  of  appeals,  where  such  judgment  was,  in  all  things,  affirmed 
(41  N.  E.  505);  and  on  the  13th  of  November,  1895,  the  court  of  oyer 
and  terminer  of  Rensselaer  county  resentenced  the  defendant  to  be 
executed  at  Clinton  State  Prison  during  the  week  commencing  with 
December  23,  1895.  On  the  20th  of  December,  1895,  a  respite  was 
ordered  by  the  governor  until  January  7,  1896;  and  on  the  6th  of 
January,  1896,  the  governor  again  respited  the  defendant  until  the 
4th  day  of  February,  1896.  It  is  alleged  that  the  reason  which  in- 
fluenced the  governor  in  granting  this  second  respite  was  the  re- 
ceipt, by  him,  of  a  communication,  in  writing,  from  one  John  Mc- 
Gough,  a  convict  under  sentence  in  state's  prison  at  Dannemora,  in 
which  he  confessed  that  he,  and  not  the  defendant,  was  guilty  of  the 
murder  of  Robert  Ross.  And  the  governor,  in  view  of  the  impor- 
tance of  the  case  and  the  gravity  of  the  situation,  felt  called  upon  to 
grant  the  respite  to  facilitate  a  judicial  investigation  into  the  truth 
of  the  alleged  confession,  and  thus  to  avoid,  if  possible,  any  mistake 
in  the  infliction  of  the  death  penalty, — a  safe,  wise,  and  humane  ex- 
ercise of  the  executive  prerogative,  but  for  the  exercise  of  which  he 
has  not  escaped  sensational  newspaper  criticism.  It  must  be  borne 
in  mind  that  the  governor,  in  granting  this  respite,  does  not  question 
or  in  any  way  impugn  the  correctness  of  the  decision  of  the  court 
by  which  the  defendant  was  convicted,  or  the  soundness  of  the  con- 
clusions of  the  highest  judicial  tribunal  of  the  state  in  affirming 
that  conviction,  but,  by  such  respite,  made  it  possible,  in  a  proper 
proceeding,  and  within  the  fonns  of  law,  to  have  the  probable  truth 
of  that  alleged  confession  judicially  investigated,  upon  an  applica- 
tion to  the  court  or  a  judge,  upon  the  ground  of  this  newly-discovered 
evidence.  It  should  also  be  borne  in  mind,  both  by  the  newspaper 
press  as  well  as  by  all  good  citizens  who  desire  the  due  administra- 
tion of  law,  that  the  court  or  judge  charged  with  the  grave  and  re- 
sponsible duty  of  passing  upon  and  determining  this  question  must 
be  governed  by  the  law  and  evidence,  and  would  be  the  subject  of 
impeachment  if,  in  the  discharge  of  that  duty,  it  or  he  could  be 
swerved  one  jot  or  tittle  from  the  path  of  judicial  rectitude  by  the 
resolutions  of  public  meetings,  or  the  censorious  criticisms  or  threats 
of  a  sensational  and  vindictive  press.  And  this  court  is  not  igno- 
rant of  the  fact  that,  since  the  granting  of  the  last  respite  in  this 
case  by  the  governor,  intemperate  appeals  from  certain  newspapers 
have  been  made,  and  resolutions  have  been  adopted  at  a  public  meet- 
ing, with  no  other  apparent  purpose  than  that  of  influen^nng  and 
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intimidating  this  court  in  the  discharge  of  its  judicial  duties,  and 
which  appeals  and  resolutions,  if  aimed  at  a  trial  jury,  would  sub- 
ject their  authors  to  indictment  for  the  crime  of  embracery.  What- 
ever the  determination  of  this  motion  may  be,  no  newspaper  press 
or  body  of  citizens,  however  high  or  influential,  need  claim  the  credit 
of  having  influenced  the  result,  be  it  for  or  against  the  prisoner; 
and,  under  the  circumstances  surrounding  this  motion,  it  may  be 
added  that  it  will  be  a  sad  day  for  this  commonwealth  when  the 
governor  or  judiciary  yield  to  the  ill-informed  and  ill-advised  dicta- 
tion of  mass  meetings  or  newspaper  clamor. 

The  question  to  be  determined  in  this  case  upon  the  application 
is  not  whether  the  original  conviction  is  proper  or  legal.  Both  of 
these  questions  have  been  duly  and  legally  settled  beyond  review 
by  the  decision  of  the  court  of  appeals.  I*  am  not,  therefore,  called 
upon  to  review  the  soundness  of  the  decisions  of  the  trial  or  ap- 
pellate courts  In  the  con\'iction  of  the  defendant,  or  the  affirmance 
of  that  conviction  on  appeal  to  the  court  of  appeals.  The  only  ques- 
tion for  me  to  determine  arises  under  the  provisions  of  subdivision 
7  of  section  465  of  the  Code  of  Criminal  Procedure,  which  provides 
that  a  new  trial  must  be  granted  "when  it  is  made  to  appear,  by 
aflSdavit,  that,  upon  another  trial,  the  defendant  can  produce  evi- 
dence such  as,  if  before  received,  would  probably  have  changed  the 
verdict;  if  such  evidence  has  been  discovered  since  trial,  it  is  not 
cumulative;  and  the  failure  to  produce  it  on  trial  was  not  owing  to 
want  of  diligence."  These  are  the  rules  which,  regardless  of  extra- 
neous influence,  must  govern  in  granting  or  refusing  a  new  trial  on 
the  ground  of  newly-discovered  evidence.  For  the  investigation  and 
determination  of  these  questions,  and  these  questions  only,  are  the 
courts  open  on  an  application  of  this  character,  and  these  questions, 
when  properly  presented,  the  court  or  judge  thereof  is  bound,  by  law, 
to  entertain  and  decide  on  their  merits.  In  determining  this  motion 
in  favor  of  the  defendant,  four  conditions  must  be  found  to  concur: 
First,  it  must  appear  by  affidavit  that,  upon  another  trial,  the  de- 
fendant can  produce  evidence  such  as,  if  before  received,  would  prob- 
ably have  changed  the  verdict ;  second,  that  such  evidence  has  been 
discovered  since  the  trial;  third,  that  it  is  not  cumulative;  fourth, 
that  failure  to  produce  it  upon  the  trial  was  not  owing  to  want  of 
diligence.  The  failure  of  the  defendant  to  establish,  on  this  mo- 
tion, either  of  the  above  conditions  by  competent  proof,  must  result 
in  the  denial  of  this  motion. 

The  alleged  newly-discovered  evidence  on  which  it  is  claimed,  on 
behalf  of  Shea,  a  new  trial  should  be  granted,  is  disclosed  in  the 
affidavit  of  John  McGough,  who  was  sworn  as  a  witness  on  the  trial 
of  the  indictment  against  Shea  on  behalf  of  the  defendant,  the  sub- 
stance and  effect  of  whose  testimony  on  the  trial  was  that  one  Rob- 
ert H.  Boland,  and  not  Bartholomew  Shea,  flred  the  fatal  shot  that 
killed  Robert  Ross.  In  his  affidavit  used  on  this  motion,  he  denies 
the  truth  of  his  testimony  given  on  that  trial,  and  says  that  he,  in- 
stead of  Robert  H.  Boland,  fired  the  fatal  shot,  and  proceeds  to  de- 
tail the  occurrence  of  the  homicide,  as  follows: 

Digitized  by  VjOO^IC 


824  88  NEW  YORK  SUPPLEMENT.  (Sup.  Ct. 

"That  the  following  •  ♦  •  is  a  correct  and  trnthful  narrative  of  the  man- 
ner in  which,  and  the  means  by  which,  said  Robert  Ross  lost  his  life:  Depo- 
nent fired  the  shot  into  the  back  of  the  head  of  Robert  Ross,  which  shot  caused 
his  death.  Bartholomew  Shea  did  not  fire  said  shot.  In  the  course  of  the 
tti61^,  previously  to  the  firing  of  the  fatal  shot,  deponent  had  been  himself 
shot  in  the  back,  and  had  fallen  into  the  ravine,  and  said  Robert  Ross  either 
jumped  or  fell  on  top  of  deponent.  Said  Ross  then  and  there  struck  deponent 
several  blows  with  a  club,  and  then  suddenly  arose  from  deponent,  and 
started  out  of  the  ravine,  up  the  bank,  onto  the  path,  in  pursuit  of  Bartholo- 
mew Shea,  the  defendant.  Deponent  at  once  raised  himself  to  a  kneeling  po- 
sition, kneeling  upon  his  right  knee,  and  as  said  Ross,  being  a  little  to  the  west 
of  deponent,  and  about  four  feet  to  the  right  of  deponent,  said  Ross'  feet 
being  at  that  instant  about  three  feet  higher  than  deponent's  bead,  and  said 
Ross  then  being  headed  in  a  northwesterly  direction,  with  his  face  turned 
partly  towards  the  east,  deponent  discharged  his  pistol  at  said  Ross,  and  said 
Ross  immediately  sank  to  the  ground,  and  did  not  move  again.  Deponent 
further  says  that  at  that  time  (the  time  that  said  Ross  fell)  there  were  three 
shots  fired  to  the  right  of  deponent  by  one  John  H.  Boland.  said  Boland 
being  upon  the  level  ground;  that,  almost  immediately,  deponent,  being  still 
in  the  ravine,  came  in  conflict  with  William  Ross,  William  Quigley,  and  Adam 
Ross;  that,  while  said  last-named  persons  were  striking  deponent  with  their 
clubs,  deponent  discharged  his  revolver  twice,  was  knocked  almost  senseless 
by  one  of  such  blows,  and,  having  relaxed  his  hold  upon  his  said  revolver, 
lost  the  same;  that,  in  a  very  few  seconds,  deponent  recovered  hims^, 
arose,  and  proceeded  out  of  the  ravine  in  a  westerly  direction,  running  as  beet 
he  could,  because  of  the  effects  of  the  wound  that  he  had  received  aforesaid; 
that,  after  going  a  little  distance,  John  H.  Boland  and  a  numl)er  of  persons, 
in  all  about  twenty,  as  well  as  deponent  can  judge,  pursued  deponent,  firing 
three  shots  after  deponent,  and  so  continued  said  pursuit  of  said  deponent 
across  said  lot  to  North  Fourth  street,  up  North  Fourth  street  to  the  residence 
of  deponent's  father,  and  into  the  yard  attached  to  said  residence;  that  depo- 
nent went  into  his  father's  house,  and  took  off  his  clothes,  which  were  covered 
with  ashes,  dirt,  and  briars  from  said  ravine,  had  his  wounds  dressed  as  well 
as  could  be,  put  on  other  clothing,  and  departed  for  the  residence  of  his  aunt, 
as  stated  upon  the  trial,  where  deponent  remained  until  he  was  arrested. 
Deponent  further  says  that  the  foregoing  is  a  correct  and  truthful  narrative  of 
the  manner  in  which  said  Robert  Ross  met  his  death;  that  it  was  deponent's 
shot,  above  described,  that  killed  said  Robert  Ross;  that  the  said  confession 
was  made  by  deponent  voluntarily,  without  any  solicitation  from  any  one, 
and  without  any  previous  knowledge  by  any  one  that  deponent  intended  to 
make  such  confession;  that  deponent  was  prompted  to  make  such  confession 
only  by  his  conscience,  which  forbade  him  to  allow  an  innocent  man  to  suffer 
death  for  deponent's  act;  that  deponent  all  along  concealed  this  confession, 
and  swore  falsely  upon  the  trial,  for  the  purpose  of  shielding  himself,  and 
avoiding  giving  testimony  that  would  incriminate  him;  that,  for  the  same 
reason,  deponent  deceived  his  counsel  and  Shea's  counsel  and,  now  that  he 
has  unburdened  his  conscience  of  this  fearful  secret,  he  only  regrets  that  he 
did  not  tell  the  truth  as  to  the  fatal  occurrence  upon  the  defendant's  trial; 
that  deponent  fully  realizes  the  consequences  that  may  come  to  him  because 
of  this  confession,  but  deponent  is  willing  to  suffer  such  consequences,  rather 
than  that  an  innocent  man  should  suffer  death  for  deponent's  unfortunate  act. 
Deponent  further  says  that,  in  giving  testimony  upon  the  trial  of  Shea  which 
indicated  that  John  H.  Boland  had  fired  the  fatal  shot,  deponent  felt  assured 
that  no  evil  consequences  could  come  to  said  Boland  therefrom,  because  of 
the  relations  existing  between  said  Boland  and  the  said  Robert  Ross  and  their 
associates  in  the  m616e." 

The  affidavit  further  disclosed  the  reason  for  and  maimer  of  his 
conamunication  with  the  governor  in  reference  to  the  proposed  new- 
ly-discovered evidence,  and  shows  that  the  same  was  made  of  the 
affiant's  own  volition,  and  without  anj  previous  conference  or  ar- 
rangement with  the  defendant,  or  anj  other  person. 
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Would  the  evidence  above  quoted,  if  produced  upon  the  former 
trial,  probably  have  changed  the  verdict?  That  question  this  court 
is  called  upon  to  answer  in  the  affirmative,  before  it  can  order  a 
new  trial  on  the  ground  of  newly^discovered  evidence,  under  the  pro- 
visions of  subdivision  7  of  section  465  of  the  Code  of  Criminal  Pro- 
cedure. In  determining  this,  we  must,  we  think,  compare  the  new- 
ly-discovared  evidence,  proposed  to  be  given  by  this  witness,  with 
his  evidence  taken  on  the  trial.  On  that  trial,  the  witness,  in  effect, 
swore  that  Boland,  and  not  Shea,  shot  and  killed  Ross.  That  tes- 
timony the  jury  must  either  have  disbelieved  or  disregarded,  or  they 
could  not  have  found  Shea  guilty.  Suppose,  to  the  evidence  given 
by  this  witness  on  that  trial,  he  had  then  and  there  added  the  pro- 
posed newly-discovered  testimony;  can  this  court  rationally  assume 
that  such  additional  testimony  would  probably  have  changed  the' 
verdict?  To  indulge  in  such  assumption  would  be  to  assume  that 
the  jury  would  have  given  more  credence  to  the  testimony  of  a  wit- 
ness whose  testimony  was  irreconcilably  contradictory,  and  tended 
to  prove  two  facts  palpably  inconsistent  with  each  other,  than  they 
did  to  his  single  statement  that  Boland  killed  Ross.  Before  a  jury 
•could  adopt  the  theory  sought  to  be  established  by  this  alleged  new- 
ly-discovered evidence,  they  would  be  compelled  to  discredit  the 
theory  sought  to  be  established  by  the  defendant  on  the  trial  (which 
they  did,  as  appears  by  their  verdict)  that  Boland,  and  not  Shea, 
shot  Ross;  and  that  would  deprive  McGough's  testimony  of  the  cor- 
roboration which  it  had  on  the  trial  in  the  testimony  of  Michael  De- 
laney,  Stanley  O'Keefe,  and  William  H.  Riley,  each  of  whom,  in 
effect,  agreed  with  McGough  in  their  testimony  that  Boland,  and  not 
Shea,  shot  and  killed  Ross.  I  cannot,  therefore,  find  that  this  al- 
leged newly-discovered  evidence  from  McGough,  that  he  shot  and 
killed  Ross,  had  it  been  added  to  his  testimony  given  on  the  trial, 
without  direct  corroboration,  would  have  received  more  credence 
from  the  jury  than  did  his  corroborated  evidence  to  the  effect  that 
Boland,  and  not  Shea,  killed  Ross. 

But  it  is  urged  by  the  learned  counsel  for  the  prisoner  that  there 
are  circumstances,  to  be  gleaned  from  the  evidence  on  the  trial, 
which  tend  strongly  to  corroborate  this  new  version  of  McGough, 
disclosed  in  the  alleged  newly-discovered  evidence,  and  most  prom< 
inent  among  them  is  the  fact  that  many  of  the  people's  witnesses, 
who  claimed  on  the  trial  to  have  seen  Shea  shoot  Ross,  gave  active 
chase  in  pursuit  of  McGough,  who  fled  from  the  scene,  and  sought 
refuge  in  his  father's  house.  It  cannot  be  denied  that  this  cijrcum- 
stance  is  one  of  much  significance,  standing  alone;  but  it  is  urged 
by  the  people  that  it  loses  much  of  its  force  when  it  is  understood 
that  McGU>ugh,  just  previous  to  his  flight,  was  believed  to  have  shot 
and  wounded  William  Ross,  a  brother  of  the  deceased.  On  a  care- 
ful examination  of  all  the  facts  and  circumstances  pointed  out  and 
relied  upon  by  the  defendant's  counsel  as  corroborations  of  the  new- 
ly-discovered evidence,  none  seems  to  me  so  direct  and  pointed  as 
the  corroborations  given  by  Delaney,  O'Keefe,  and  Riley  to  Mc- 
Gough's testimony  on  the  trial.    Instead,  therefore,  of  being  cor- 
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roborated  in  its  new  version  of  the  occurrence  on  the  main  fact  as 
to  who  shot  Ross,  the  proposed  testimony  of  McGongh  will  stand 
practically  alone,  and  unsupported  by  any  direct  circumstance,  ex- 
cept that  at  or  about  the  time  of  the  homicide  he  was  armed  with 
a  pistol,  and  in  close  proximity  to  the  deceased,  engaged  in  a  con- 
flict with  him.  Nor  is  there  such  harmony  between  the  afSdavlt 
of  McGough  in  the  moving  papers  on  this  motion  and  his  sworn 
statement  furnished  to  the  governor's  messengers  to  Dannemora  as 
will  be  likely  to  commend  the  entire  correctness  of  the  proposed 
newly-discovered  evidence  to  the  favorable  consideration  of  a  jury- 
It  is  true  that  in  both  statements  he  swears  that  he  killed  Ross, 
and  that  Shea  did  not,  but  he  involves  his  testimony  in  some  doubt 
by  the  concluding  paragraph  of  his  affidavit,  taken  at  the  instance 
of  Burlingame,  wherein  he  says: 

"I  cannot  teU  whether  the  shot  I  fired  was  the  first,  second,  or  third  of  the 
four  shots.  I  know  one  of  the  four  shots  was  fired  after  I  fired.  I  cannot 
tell  whether  It  was  the  first,  second,  or  third  of  these  four  shots  that  hit 
Robert  Ross  in  the  head." 

The  contradictory  statements  of  McGough,  under  oath,  without 
taking  into  account  the  claimed  impeachment  by  impeaching  testi- 
mony, would  so  weaken  the  force  of  his  proposed  testimony  as  to 
render  it  improbable  that  its  introduction  would  have  changed  the 
verdict.  To  assume  that  would  be  to  greatly  underrate  the  ordinary 
intelligence  and  sagacity  of  a  jury.  We  can  hardly  hold,  therefore, 
that  if  this  proposed  testimony  had  been  given  on  the  trial,  in  ad- 
dition to  all  the  other  evidence,  including  the  testimony  of  McGough, 
it  would  have  probably  changed  the  verdict,  and  the  test  imposed  by 
the  statute  is  the  probable  effect  on  the  verdict  if  the  proposed  evi- 
dence had  been  given  on  that  trial. 

But  if  we  are  at  liberty  to  examine  this  proposed  newly-discovered 
evidence  in  the  light  of  its  probable  effect  on  the  verdict  of  a  Jury 
on  a  new  trial,  if  one  were  ordered,  it  seems  by  no  means  probable 
that,  on  the  positive  evidence  of  this  witness  on  the  former  trial  that 
Boland  fired  the  fatal  shot,  a  jury  would  give  credence  to  the  tes- 
timony which  he  now  offers  to  give,  that  he,  and  not  Boland  or 
Shea,  killed  Robert  Ross.  I  am  not  discussing,  nor  am  I  at  liberty 
to  discuss,  the  correctness  of  the  verdict  of  the  jury  which  convicted 
Shea.  That  question,  at  least  so  far  as  the  judiciary  is  concerned, 
is  settled  past  reconsideration  or  recall.  I  am  only  at  liberty  to 
view  the  proposed  newly-discovered  testimony  in  the  light  of"  the 
testimony  given  on  the  trial,  and  to  say  whether  or  not,  if  added 
to  that  evidence,  it  would  probably  have  changed  the  verdict. 
Viewed  from  that  standpoint,  I  fail  to  see  that  it  would  probably 
have  changed  the  verdict,  or,  if  introduced  on  another  trial,  that 
it  would  probably  produce  any  other  result.  It  is  urged  by  the 
learned  counsel  for  the  defendant  that  the  credibility  of  the  "testi- 
mony of  a  witness  is  always  a  question  of  fact  for  a  jury,  and  that 
it  is  not  within  the  province  of  the  court  on  this  motion  to  consider 
the  credit  due  to  the  affiant  McGough  on  this  motion.  In  a  general 
sense,  the  credibility  of  witnesses  must  properly  be  consider^  by  a 
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jury.  But,  in  a  motion  of  this  character,  the  conrt  is  called  upon  to 
consider  the  question  whether  the  proposed  evidence  would,  if  given 
on  the  trial,  have  changed  the  verdict.  That  determination  nec- 
essarily requires  the  court  to  consider  the  probable  effect  of  the  pro- 
posed evidence,  and  necessarily  involves  an  inquiry  into  the  char- 
acter of  the  proffered  proof,  and  the  estimate  the  jury  may  and  prop- 
erly would  make  of  the  character  of  the  proposed  witness  offering 
such  testimony,  for  the  purpose  of  determining  whether  the  pro- 
posed evidence  would  have  changed  the  verdict.  The  jury,  in  con- 
sidering the  testimony,  might,  where  the  witness  confessed  to  will- 
ful false  swearing,  well  conclude  that  without  corroboration  his  tes- 
timony waa  unworthy  of  credit.  To  such  a  witness  the  maxim, 
"falsus  in  uno,  falsus  in  omnibus,"  may  properly  be  applied  by  a 
jury;  and  the  court  cannot,  on  a  motion  of  this  character,  well  be 
deprived  of  considering  such  fact.  Nor  can  this  court,  in  deter- 
mining whether  or  not  a  new  trial  should  be  granted  on  this  pro- 
posed newly-discovered  evidence,  adopt  the  humane  rule  of  giving 
the  prisoner  the  benefit  of  any  reasonable  doubt,  which  should  control 
a  jury  in  rendering  a  verdict  in  a  criminal  action.  The  proposed  evi- 
dence must  raise  a  reasonable  presumption  that  its  reception  would 
have  changed  the  verdict  of  the  jury,  or  that,  on  a  new  trial,  it 
would  produce  a  different  verdict,  before  the  court  can  order  a  new 
trial.  Code  Cr.  Proc.  §  465,  subd.  7;  People  v.  Noonan,  14  N.  Y. 
Supp.  519;  Thomp.  Trials,  §  2759;  People  v.  Hovey,  30  Hun,  358; 
Cole  V.  Cole,  50  How.  Prac.  59.  The  question,  therefore,  for  the 
court,  is  not  whether,  upon  all  the  evidence,  there  is  a  lingering 
doubt  of  the  guilt  of  the  prisoner,  but  is  confined  to  the  single  in- 
quiry as  to  its  probable  effect  on  the  verdict  of  a  jury. 

The  second  condition  to  which  we  have  referred  as  a  prerequisite 
to  the  granting  of  a  new  trial  on  the  ground  of  newly-discovered 
evidence,  to  wit,  "that  such  evidence  has  been  discovered  since  the 
trial,"  seems  to  be  fully  met  by  the  monng  affidavits.  It  is  proved 
by  the  affidavits  of  the  defendant  and  his  counsel  who  defended  him 
on  the  trial  of  the  indictment  that  the  testimony  of  McGk)ugh,  which 
is  set  forth  in  his  affidavit  on  this  motion,  was  not  known  to  them, 
or  either  of  them,  until  after  the  communication  of  McGough  to  the 
governor,  which  led  to  the  governor's  respite  of  Shea  from  January 
5,  1896,  to  February  4th  of  the  same  year,  to  enable  counsel  to  in- 
vestigate the  truth  and  sufficiency  of  such  alleged  newly-discovered 
evidence,  and  presumably  to  move  for  a  new  trial  thereon.  If  such 
evidence  had  been  known  to  the  able  and  distinguished  counsel  for 
the  defendant  on  the  trial,  it  cannot  be  doubted  that  the  same  would, 
if  attainable  from  McGough,  have  been  introduced,  and  the  theory 
of  the  defense  woald  have  been  shaped  accordingly.  I  cannot  con- 
cur with  the  view  of  the  learned  counsel  for  the  people  in  their  con- 
tention that,  because  McGough  and  Shea  were  together  on  the  occa- 
sion of  this  homicide,  therefore  the  prisoner  is  charged  with  the 
knowledge  of  what  occurred  then,  and  that  the  alleged  newly -dis- 
covered evidence  is  not,  in  fact,  newly  discovered.  Such  a  conten- 
tion would  presuppose  that  Shea  knew  all  that  occurred  on  that 
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occasion.  Nor  can  I  assume,  as  claimed  by  them,  that,  because  a 
large  number  of  witnesses  on  the  trial  gave  a  different  version  from 
that  now  given  by  McGough,  therefore  the  proposed  evidence  is 
false,  and  cannot  be  treated  as  newly-discovered  evidence  on  this 
motion. 

The  third  condition  which  the  defendant  is  required  to  meet  and 
establish  on  this  motion  is  that  the  evidence  offered  and  claimed  as 
newly-discovered  evidence  is  not  cumulative.  Has  he  met  that  con- 
dition within  the  authorities?  Cumulative  evidence  is  defined  to  be 
"that  which  goes  to  prove  what  has  already  been  established  by 
other  evidence."  1  Bouv.  Law  Diet.  461.  In  a  general  sense,  cumu- 
lative evidence  may  be  considered  to  be  such  evidence  as  tends  to 
strengthen  or  re-enforce  evidence  which  has  been  received  upon  a 
given  point  or  issue  in  the  progress  of  a  trial.  But  this  rule  is  not 
of  universal  application,  as  was  illustrated  by  Westbrook,  J.,  in  Cole 
V.  Cole,  50  How.  Prac.  61,  where  the  learned  judge  uses  this  lan- 
guage: 

"Evidence  bearing  upon  the  same  issue  in  a  cause  is  scarcely  ever  of  the 
game  character.  Very  often  the  existence  or  nonexistence  of  the  fftcts  upon 
which  the  cause  turns  depends  upon  a  number  of  other  independent  ones 
from  which  the  former  are  inferred.  When  the  alleged  new  evidence  is  of 
the  same  character  with  that  offered  upon  the  former  trial,  it  is  cumulative; 
hut,  when  it  tends  to  prove  a  new  fact  bearing  upon  the  issue  made  by  the 
pleadings,  it  is  not." 

In  Guyott  v.  Butts,  4  Wend.  581,  which  was  a  motion  for  a  new 
trial  upon  the  ground  of  newly-discovered  evidence,  Marcy,  J.,  in 
discussing  the  question  as  to  what  is  and  what  is  not  cumulative 
evidence,  uses  this  language: 

"I  find  no  case  in  which  a  very  distinct  definition  is  given  of  cumulative 
evidence.  The  courts  have  sometimes  used  expressions  seeming  to  warrant 
the  inference  that  proof  which  goes  to  establish  the  same  issue  that  the  evi- 
dence on  the  first  trial  was  introduced  to  establish  is  cumulative.  If  the 
evidence  newly  discovered,  as  weU  as  that  introduced  on  the  trial,  had  a 
direct  bearing  on  the  issue,  it  may  be  cumulative.  But  we  are  not  to  look 
at  the  effect  to  be  produced  as  furnishing  a  criterion  by  which  all  doubts 
in  relation  to  this  kind  of  evidence  are  to  be  settled.  The  kind  and  charac- 
ter of  the  facts  make  the  distinction.  It  is  their  resemblance  that  makes 
them  cumulative." 

In  People  v.  Superior  Court  of  New  York,  10  Wend.  291,  which 
was  a  motion  for  a  new  trial,  on  the  ground  of  newly-discovered  evi- 
dence, Savage,  C.  J.,  in  pronouncing  the  opinion  of  the  supreme 
court,  uses  this  language: 

"According  to  my  understanding  of  cumulative  evidence,  it  means  addi- 
tional evidence  to  support  the  same  point,  and  which  is  the  same  character 
of  evidence  already  produced.  For  instance,  the  defendant  in  the  court 
below  proved  by  the  teller  that  the  bill  in  question  was  not  delivered  until 
after  12  o'clock.  AU  subsequent  witnesses  who  prove  the  same  fact  are 
cumulative.    Their  testimony  is  added  or  heaped  upon  the  first  witness.*' 

In  Steinbach  v.  Insurance  Co.,  2  Caines,  129,  a  motion  for  a  new 
trial  was  made  on  the  ground  of  newly-discovered  evidence.  The 
principal  question  litigated  on  the  trial  was  as  to  the  destination  of 
the  ship  Catharine  at  the  time  of  the  writing  of  the  defendant's  pol- 
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icy  of  insurance.    Livingston,  J.,  in  delivering  the  opinion  of  the 
court,  says: 

"It  is  said  that,  If  a  new  trial  be  granted,  there  are  two  witnesses  who  were 
not  known  to  the  defendants  at  the  time  of  the  trial,  who  can  testify  to  the 
destination  of  the  Catharine.  This  was  the  fact  principally  controverted  ou 
the  former  trial,  and  we  are  now  applied  to  for  another,  merely  oecause  all 
the  witnesses  who  knew  something  of  the  matter  have  not  been  examined, 
Every  one  must  perceive  the  inconvenience  and  delay  which  will  arise  from 
granting  new  trials  upon  the  discovery  of  new  testimony  or  oth^  witnesses 
to  the  same  fact.*' 

In  Smith  v.  Brush,  8  Johns.  65,  the  court  says: 

"It  is  against  the  general  rule  to  grant  a  new  trial  merely  for  the  discov- 
ery of  cumulative  facts  and  circumstances  relating  to  the  same  matter,  which 
was  principally  controverted  on  the  former  trial." 

In  People  v.  Superior  Court  of  New  York,  supra,  the  court  cites 
Pike  V.  Evans,  15  Johns.  210,  with  the  following  comment: 

"The  question  upon  the  trial  was  whether  a  suit  of  clothes  had  been  left 
at  the  stage  office  at  Utica  in  season  to  be  sent  to  Sacketfs  Harbor  by  the 
stage.  The  verdict  was  against  the  defendant  The  newly-discovered  testi- 
mony, the  court  says,  is  immaterial  to  make  out  the  deUvery  of  the  clothes 
by  the  time  agreed  on,  and  the  only  objection  was  that  the  testimony  was 
cumulative.  They  add,  the  newly -discovered  evidence  did  not  relate  to  any 
new  fact.  How  could  it?  There  was  but  one  fact  in  dispute,— the  seasonable 
delivery  of  the  clothes." 

This  would  seem  to  be  so  in  this  case.  On  the  trial  of  the  indict- 
ment against  Shea,  the  principal  question  to  be  determined  was 
whether  he  fired  the  fatal  shot  which  killed  Ross.  He  sought  to 
establish  that  he  did  not,  by  proof  that  it  was  fired  by  Boland.  The 
only  purpose  to  be  accomplished  by  such  evidence  was  that  of  show- 
ing that  the  shot  was  not  fired  by  defendant.  Proof  that  it  was 
fired  by  some  other  person  than  Shea  would  establish  that  fact; 
and,  that  fact  established,  It  was  wholly  immaterial  to  his  defense 
by  whom  the  firing  was  done.  Such  evidence  had  been  given  by 
McQough,  Delaney,  O'Keefe,  and  Riley  on  the  former  trial.  If, 
on  this  application,  it  was  proposed  to  prove  by  another  witness 
that  he  saw  Boland  fire  the  fatal  shot,  such  evidence  would,  most 
undoubtedly,  within  all  the  adjudged  cases,  be  cumulative,  and 
would  not,  therefore,  form  the  basis  for  the  granting  of  a  new  trial, 
because  the  statute  requires  that  the  evidence  shall  not  be  cumu- 
lative. But  the  proposition  is  not  to  prove  that  Boland  shot  Ross, 
but  that  McGough  did  that  act.  The  object  is  to  prove  that  the 
shooting  was  by  some  person  other  than  Shea,  and  thus  to  exonerate 
him  from  the  charge.  The  point  to  be  established  by  the  evidence 
that  some  person  other  than  Shea  did  the  shooting  is  to  prove  him 
not  guilty.  Evidence  that  either  Boland  or  McGough  did  the  shoot- 
ing bears  equally  on  that  point.  In  People  v.  Superior  Court  of  New 
York,  supra,  Savage,  J.,  says: 

"According  to  my  understanding  of  cumulative  evidence,  it  means  addi- 
tional evidence  to  support  the  same  point,  and  which  is  of  the  same  character 
with  evidence  already  produced.*' 

Clearly,  the  proposed  newly-discovered  testimony,  that  McGough, 
and  not  Shea,  shot  Ross,  is  evidence  to  support  the  same  point,  and 
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which  is  of  the  same  character  with  evidence  already  produced,  and 
comes  within  the  definition  given  by  the  learned  chief  justice  aboTe 
quoted.  See,  also,  Cole  v.  Van  Keuren,  51  How.  Prac.  453.  It 
tends,  as  we  have  seen,  to  prove  that  some  person  other  than  Shea 
shot  Ross;  and,  when  we  read  the  aflfidavit  of  McGough  in  the  mov- 
ing papers  with  his  affidavit  used  by  the  people  in  opposition  to 
this  motion,  it  may  fairly  be  construed  as  leaving  in  doubt  whether 
he  or  Boland  shot  Boss,  for,  at  the  conclusion  of  his  affidavit  taken 
at  the  instance  of  Burlingame,  he  fails  to  show  which  of  the  first 
three  of  the  four  shots  fired  at  the  time  Boss  fell  caused  his  death, 
two  of  which  shots  were,  as  he  claims,  fired  by  Boland.  and  one 
by  himself, — ^thus  making  his  proposed  testimony  a  partial  corrobora- 
tion or  re-enforcement  of  the  theory  of  the  defense  on  the  trial,  that 
Boland  shot  Ross.  Viewed  in  that  light,  his  testimony  would  be 
cumulative  within  all  of  the  adjudged  cases;  and  his  version  of  the 
transaction  as  now  proposed  would  only  have  the  effect  of  contra- 
dicting his  former  testimony  as  to  the  part  he  took  in  the  transac- 
tion. But  the  testimony,  if  offered  for  the  purpose  of  contradicting 
McGough's  testimony  on  the  trial  would,  within  a  well-settled  line 
of  authorities,  be  cumulative,  and  therefore  not  cause  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence.  Brisbane  v.  Adams, 
1  Sandf.  195;  Hooker  v.  Terpening,  8  N.  Y.  Supp.  639;  People  v.  An- 
thony, 56  Cal.  397;  Higgins  v.  People,  98  111.  519;  People  v.  Free- 
man, 92  Cal.  359,  28  Pac.  261;  Stewart  v.  State,  66  Ga.  90;  Parshall 
V.  Klinck,  43  Barb.  203;  Powell  v.  Jones,  42  Barb.  24;  Cole  v.  Cole, 
50  How.  Prac.  59;  Cole  v.  Van  Keuren,  51  How.  Prac  451;  Law- 
rence v.  Ely,  38  N.  Y.  42;  Myers  v.  Riley,  36  Hun,  20. 

Tested  by  the  rules  above  referred  to,  I  am  forced  to  the  conclu- 
sion that  the  proposed  newly-discovered  testimony  is  cumulative, 
and  cannot  therefore,  under  the  provisions  of  subdivision  7  of  sec- 
tion 465  of  the  Code  of  Criminal  Procedure,  be  the  basis  for  grant- 
ing a  new  trial  in  this  case  on  the  ground  of  newly-discovert  tes- 
timony. 

If  I  am  right  in  this  conclusion,  it  becomes  a  matter  of  little  or 
no  moment  whether  the  fourth  condition  imposed  upon  the  defend- 
ant by  that  section  of  the  Code  of  Criminal  Procedure  to  authorize 
the  granting  of  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence, to  wit,  that  "the  failure  to  produce  it  on  the  trial  was  not 
owing  to  want  of  diligence,"  is  met.  But,  if  that  question  waa  im- 
portant under  the  view  taken  on  this  motion,  I  should  have  to  hold 
that  the  case  discloses  no  want  of  diligence  on  the  part  of  the  de- 
fendant or  his  counsel  on  the  trial  in  not  producing  it.  McG^ugh 
was  called  by  the  defendant  as  a  witness  on  that  trial,  and  was 
thoroughly  and  repeatedly  examined  on  the  part  of  the  defendant, 
and  exhaustively  cross-examined  by  the  counsel  for  the  people;  and 
there  was  nothing  in  his  testimony,  nor,  so  far  as  I  can  find,  in 
the  testimony  of  any  other  witness,  from  which  the  defendant  or 
his  counsel  would  be  led  to  suspect  that  he  fired  the  fatal  shot  that 
caused  the  death  of  Robert  Ross.  The  fact,  if  it  existed,  was  con- 
cealed in  the  mind  of  McGough,  and  no  diligence  on  the  part  of  the 
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defendant  or  his  counsel  could  discover  it  until  it  pleased  McGough 
to  disclose  it,  which  he  did,  as  appears,  for  the  first  time  in  his 
communication  to  the  governor,  long  after  the  trial. 

While  there  is  much  in  this  somewhat  extraordinary  case  which 
might  appeal  to  the  executive  department  of  the  government,  which 
alone  is  clothed,  in  cases  of  this  character,  with  the  attribute  of 
mercy,  but  with  whose  prerogative  this  court  has  no  power  or  in- 
clination to  interfere,  I  find  nothing  in  this  record  on  which,  as 
matter  of  law,  this  court  can  grant  a  new  trial,  and  must  therefore 
deny  this  motion. 

Motion  denied. 


(16  Misc.  Rep.  133.) 

LEXOW  V.  ST.  LAWRENCE  GARBLE  CO.  (three  cases). 

(Supreme  Court,  Special  Term,  Fulton  County.    February,  189(5.) 

Attachxent— Against  Corporations— Transfer  of  Property  to  Officers. 
A  transfer  by  a  corporation  to  some  of  its  officers  of  Its  property  in  pay- 
ment of  debt,  though  void  under  the  stock  corporation  law,  is  not  evi- 
dence in  itself  of  a  fraudulent  intent,  so  as  to  Justify  an  attachment. 

Actions  by  Theodore  Lexow  against  the  St.  Lawrence  Marble  Com- 
pany.   Defendant  moves  to  vacate  an  attachment    Granted. 

E.  H.  Neary,  for  plaintiff. 
Putney  &  Bishop,  for  defendant 

RUSSELL,  J.  The  defendant  moves  to  vacate  the  attachments, 
upon  the  papers  on  which  they  were  granted.  Various  objections 
to  the  sufficiency  of  the  affidavits  to  justify  attachments  are  made, 
one  of  which,  and  the  most  important,  seems  well  founded.  The 
plaintiffs,  in  their  affidavits,  claim  that  the  defendant,  which  is  a 
domestic  corporation,  has  disposed  of,  and  removed  from  the  state, 
some  of  its  property,  with  intent  to  defraud  its  creditors.  For  proof 
of  this  conclusion,  the  affidavits  disclose  that  in  contemplation  of 
insolvency,  and  being  insolvent,  the  defendant  has  paid  Chicago  and 
New  York  creditors,  who  are  also  officers  of  the  defendant,  in  prop- 
erty belonging  to  the  defendant;  thus  preferring  such  creditors, 
contrary  to  the  provisions  of  the  statute  (Stock  Corporation  Act,^  § 
48).  The  affidavits  disclose,  upon  their  face,  a  plain  violation  of 
this  statute.  Upon  the  facts  stated,  the  transfers  are  void.  It  is, 
however,  this  statute  which  makes  them  void,  in  pursuance  of  a  rule 
of  public  policy.  Prior  to  that  enactment  of  the  legislature  they 
were  not  fraudulent  or  void  unless  made  in  pursuance  of  a  fraud- 
ulent scheme  shown  by  additional  evidence.  Nor  does  the  statute 
declare  such  transfers  to  be  sufficient  evidence,  by  themselves,  of  a 
fraudulent  intent.  The  principle  of  the  statutory  provision  was  to 
insure  an  equal  distribution  of  the  property  of  an  insolvent  corpora- 
tion among  its  creditors.  It  would  furnish  as  powerful  a  weapon 
to  destroy  the  application  of  this  principle  to  rule  that  the  void  act 
of  the  corporation  in  transferring  an  item  of  its  property  to  a  cred- 
itor should  furnish  sufficient  valid  ground  to  prefer  another  by  at- 

1  Laws  1892,  c.  GS8.  nr^r^n]r> 
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tachment,  as  it  would  to  allow  the  corporation's  act  of  preference  to 
stand.  In  either  case  the  aim  of  the  law  would  be  defeated  by  the 
act  of  the  corporation  itself,  and  thus  the  statute  would  defeat  it- 
self. Under  a  similar  statute  of  Maryland,  applying  to  limited  part- 
nerships, our  court  of  appeals  held  that  a  like  transfer  to  a  cred- 
itor did  not  justify  the  charge  of  fraud  within  the  meaning  of  our 
Code,  to  maintain  an  attachment,  and  that  actual,  intentional  fraud 
was  necessary.    Casola  v.  Vasquez,  147  N.  Y.  258,  41  N.  E.  517. 

The  attachments  granted  in  these  actions  will  be  vacated.    Or- 
dered accordingly. 


(16  Misc.  Rep.  153.) 

FREIOT  V.  LA  FOUNTAINE  et  al. 

(Supreme  CJourt,  Special  Term,  Albany  Ounty.    February,  180G.) 

1.  Partition— Modification  of  Referee' b  Report. 

Where  a  reference  granted  In  an  action  for  partition  was  regarded  by 
the  parties  and  the  referee  as  an  Interlocutory  reference,  the  Interloc- 
utory Judgment  need  not  follow  the  referee's  report  so  as  to  be  review- 
able only  on  appeal,  merely  because  the  order  of  reference  contained 
a  provision  to  "try  the  issues." 

2.  Dower— How  Barred— Mortgage. 

A  mortgage  executed  by  two  of  five  heirs  and  by  the  widow,  to  whom 
another  of  the  heirs  had  conveyed  his  one-fifth,  is  effective  to  bar  the 
widow's  dower  right  in  the  one-fifth  Interest  of  each  of  the  two  heirs 
who  joined  with  her  in  executing  the  mortgage,  though  her  dower  Inter- 
est had  not  been  admeasured. 

Action  by  Sarah  K.  Freiot  against  Maod  V.  La  Fountaine  and 
others  for  partition.  Plaintiff  moved  to  modify  and  confirm  the 
referee's  report. 

James  E.  Freiot  (W.  F.  Hickey,  of  counsel),  for  the  motion. 

J.  W.  Roddy,  for  defendant  Catherine  La  Fountaine,  opposed. 

F.  A.  Chew,  guardian  ad  litem,  opposed. 

CHESTER,  J.  The  plaintiff  mo,ves  to  modify,  and  as  modified  to 
confirm,  the  report  of  the  referee,  and  for  interlocutory  judgment 
thereon.  The  action  is  one  for  partition.  The  plaintiff  claims  in 
her  complaint  that  she  is  entitled  to  an  undivided  three-fifths  of  the 
property  sought  to  be  partitioned  or  sold,  free  of  any  lien  or  incum- 
brance by  right  of  dower  or  otherwise,  and  that  the  defendants  Maud 
V.  La  Fountaine  and  Mary  C.  La  Fountaine  are  each  entitled  to  an 
undivided  one-fifth  interest  in  such  property,  but  whether  subject 
to  a  right  of  dower  is  left  to  the  decision  of  the  court.  The  de- 
fendant Catherine  La  Fountaine  interposed  an  answer  in  which  she 
claims  a  right  of  dower  in  the  premises.  The  usual  general  answers 
have  been  interposed  on  behalf  of  the  infant  defendants.  It  was 
referred  to  a  referee  under  an  order  which  was  the  usual  order  of 
reference  in  partition  to  take  proof  of  the  title  of  the  respective  par- 
ties in  the  premises,  and  of  all  the  matters  stated  in  the  complaint, 
and  to  report  to  the  court,  except  that  the  order  contained  a  pro- 
vision "to  try  issues  raised  by  answer  as  aforesaid  of  Catherine  L» 
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Fountaine  and  to  take  proof  of  the  issue  raised  by  said  general  an- 
swers of  said  infant  defendants."  The  referee  reported  that  he 
found  the  rights  and  interests  of  the  parties  as  follows:  That  the 
defendant  Catherine  La  Fountaine  has  a  right  of  dower  in  four- 
fifths  of  the  premises;  that  the  plaintiff,  Sarah  K.  Freiot,  is  enti- 
tled to  the  undivided  one-fifth  thereof;  and  is  also  entitled  to  the 
further  undivided  two-fifths  thereof,  subject  to  the  dower  interest 
of  said  Catherine  La  Fountaine  therein;  and  that  the  defendants 
Maud  V.  La  Fountaine  and  Mary  C.  La  Fountaine  are  each  entitled 
to  the  undivided  one-fifth  thereof,  subject  to  the  dower  interest  of 
Catherine  La  Fountaine  therein.  The  plaintiff  now  moves  to  modify 
the  report  of  the  referee  as  to  his  conclusion  with  reference  to  the 
interest  of  the  plaintiff  and  the  dower  interest  of  Catherine  La  Foun- 
taine, so  as  to  show  that  the  plaintiff  is  entitled  to  a  three-fifths  in- 
terest in  the  property,  free  of  dower,  and  for  a  confirmation  of  the 
report  as  modified,  and  for  interlocutory  judgment  accordingly. 
Against  this  it  is  contended  that,  the  order  of  reference  having  con- 
tained a  provision  to  *try  the  issues,"  the  interlocutory  judgment 
must  follow  the  referee's  report,  and  can  only  be  reviewed  upon  ex- 
ceptions and  upon  an  appeal  from  the  judgment.  I  am  unable  to 
agree  with  this  contention  as  applied  to  the  facts  of  this  case.  While 
the  order  of  reference  contains  a  provision  to  try  issues,  yet,  with 
that  exception,  it  is  the  usual  order  of  reference  in  partition  to  take 
testimony  and  report  to  the  court.  It  appears  that  the  parties  and 
the  referee  have  regarded  it  as  an  interlocutory  reference.  It  is 
clear  to  my  mind  that  it  was  not  intended  as  a  reference  <xf  all  the 
issues  under  which  a  judgment  could  be  entered  without  application 
to  the  court.  If  the  referee  has  found  the  facts  correctly,  but  has 
found  wrong  conclusions  of  law,  it  is  proper  for  the  court  on  this 
application  to  draw  legal  conclusions  from  the  facts  found  without 
sending  the  report  back  to  the  referee,  and  to  direct  judgment  ac- 
cordingly. '  Austin  V.  Ahearne,  61  N.  Y.  6.  It  appears  by  the  ref- 
eree's report  that  Joseph  La  Fountaine  died  intestate  in  1880,  seised 
and  possessed  of  the  premises  in  question.  He  left,  surviving,  his 
widow,  the  defendant  Catherine  La  Fountaine,  and  five  children, 
his  only  heirs  at  law,  viz.  William  H.,  Florie  J.,  Sarah  F.,  and  the 
defendants  Maud  V.  and  Mary  C.  La  Fountaine.  The  son,  William 
H.  La  Fountaine,  and  his  wife,  conveyed  his  undivided  one-fifth  in- 
terest in  the  premises  to  the  defendant  Catherine  La  Fountaine  in 
1882.  Sarah  F.  La  Fountaine  became  Sarah  F.  Armstrong  in  1890. 
In  1894  the  defendant  Catherine  La  Fountaine  and  two  daughters, 
Florie  and  Sarah,  joined  in  a  mortgage  to  the  plaintiff  of  "all  the 
three-fifths  interest  of  above-named  parties  of  the  first  part"  in 
said  premises.  This  mortgage  was  foreclosed,  and  the  three-fifths 
interest  in  the  premises  described  therein  was  bid  in  by  and  con- 
veyed to  the  plaintiff  prior  to  the  commencement  of  this  action. 

Was  this  mortgage  and  the  conveyance  to  the  plaintiff,  pursuant 
to  the  foreclosure  and  sale  of  the  mortgaged  premises  thereunder, 
effective  to  bar  the  widow's  dower  right  in  the  one-fifth  interest  of 
each  of  the  two  daughters  Florie  and  Sarah  as  well  as  in  the  widow's 
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one-fifth  interest?  I  think  it  was.  By  the  express  terms  of  the 
mortgage,  the  mortgagors  "granted,  bargained,  sold,  and  conveyed 
•  •  *  all  the  three-fifths  interests  of  above-named  parties  of  the 
first  part"  in  the  premises  in  question  to  the  mortgagee,  and  by  the 
referee's  deed  in  foreclosure  he  granted  and  conveyed  to  the  plain- 
tiff "the  three-fifths  interest  of  the  above-named  Catherine  La  Foun- 
tain, Florie  J.  La  Fountaine,  and  Sarah  F,  Armstrong*'  in  said  prem- 
ises. There  was  nothing  in  the  mortgage  or  in  the  referee's  deed 
to  indicate  that  each  of  the  mortgagors  owned  or  intended  to  mort- 
gage only  an  undivided  one-fifth  interest  in  the  premises.  Nor  was 
there  any  reservation  by  Catherine  La  Fountaine  of  her  dower  in- 
terest in  the  shares  owned  by  the  daughters  Florie  and  Sarah.  The 
widow's  dower  interest  had  not  been  admeasured,  but  it  was,  never- 
theless, an  estate  that  was  assignable.  Payne  v.  Becker,  87  N.  Y. 
153.  It  appears  to  me  clear  that,  having  joined  in  this  mortgage, 
the  widow  is  thereby  estopped  from  claiming  a  dower  right  in  any 
portion  of  the  three-fifths  interest  described  in  the  mortgage.  It 
has  been  held  in  a  somewhat  analogous  case,  where  a  widow,  who 
was  an  executrix,  joined  with  other  executors  in  a  contract  of  sale 
of  premises  in  which  she  had  a  dower  interest,  without  any  reserva- 
tion of  her  dower  right,  that  she  consented,  so  far  as  her  individual 
rights  were  concerned,  to  make  a  good  title  tQ  the  purchaser.  Bost- 
wick  V.  Beach,  103  N.  Y.  414,  9  N.  E.  41.  Upon  the  facts  found  by 
the  referee  and  stated  in  his  report,  I  think  this  motion  should  be 
granted,  with  costs,  and  that  the  interlocutory  decree  should  declare 
the  rights  and  interests  of  the  parties  in  the  premises  as  follows: 
That  the  plaintiff  is  entitled  to  an  undivided  three-fifths  thereof,  free 
of  all  rights  of  dower;  that  the  defendants  Maud  V.  La  Fountaine 
and  Mary  C.  La  Fountaine  are  each  entitled  to  an  undivided  one- 
fifth  thereof,  subject  to  the  right  of  dower  of  the  defendant  Cath- 
erine La  Fountaine;  and  that  the  defendant  Catherine  La  Fountaine 
is  entitled  to  a  right  of  dower  in  said  undivided  one-fifth,  thereof  be- 
longing to  said  defendant  Maud  V.  La  Fountaine,  and  in  said  un- 
divided one-fifth  thereof  belonging  to  said  defendant  Mary  C.  La 
Fountaine. 
Ordered  accordingly. 

(10  Misc.  Rep.  1G4.)  „^  ^  ^^^^        „  ^  ^^  ^^„ 

BLANCK  V.  SADLIER. 

(Supreme  Court,  Special  Term,  New   Yorlc  County.    February,  1896.) 

Vendor  and  Purchaskr— Defectivk  Title— Mortgage  Pat  able  in  Gold. 
A  purchaser  cannot  refuse  to  perform  his  contract  merely  because  the 
premises  sold  were  subject  to  a   mortgage  payable  in  gold,   while  the 
terms  of  sale  stated  that  the  property  was  subject  to  a  mortgage  for  a 
certain  sum,  but  did  not  specify  the  money  In  which  it  was  payable. 

Action  by  Louis  Blanck  against  Frank  X.  Sadlier,  as  receiver. 
There  was  a  verdict  in  favor  of  plaintiff,  and  defendant  moves  for 
a  new  trial.     Denied. 

Spink  &  Martin,  for  the  motion. 

Johnson  &  Lamb,  opposed. 
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GILDERSLEEVE,  J.  The  action  is  brought  to  recover  the  de- 
posit of  10  per  cent,  of  the  purchase  money  and  the  auctioneer's  fees 
paid  by  plaintiff  at  an  auction  sale  of  real  estate,  as  well  as  the  ex- 
I)enses  of  the  examination  of  title.  The  terms  of  sale,  prepared  on 
behalf  of  defendant,  state  that  the  property  is  sold  subject  to  a 
mortgage  of  |16,000,  at  5  per  cent,  interest.  The  plaintiff  agreed 
to  the  terms  of  sale,  paid  his  10  per  cent,  deposit,  and  directed  his 
attorney  to  examine  the  title.  After  the  contract  was  signed,  but 
before  the  time  for  the  closing  of  the  title,  and  before  the  examina- 
tion of  the  title  had  been  completed,  the  plaintiff's  attorney  dis- 
covered the  fact  that  the  mortgage  was  payable  in  gold.  On  defend- 
ant's refusal  to  have  the  mortgage  changed  from  a  "gold"  one  to  a 
"lawful-money"  one,  the  plaintiff  reject^  the  title,  and  refused  to 
carry  out  the  contract;  and  on  the  defendant's  declining  to  return 
the  10  per  cent,  deposit,  or  to  pay  the  expenses  of  the  auction  and 
the  searching  of  title,  plaintiff  brings  this  action.  It  would  seem 
that  the  plaintiff,  if  he  objected  to  a  gold  clause  in  the  mortgage, 
should  have  made  inquiries  as  to  the  existence  of  such  clause  be- 
fore he  signed  the  contract;  for  there  is  no  evidence  in  the  case  tend- 
ing to  show  that  a  gold  clause  is  such  an  unusual  occurrence  as  to 
permit  plaintiff  to  assume,  in  the  absence  of  information  to  the  con- 
trary, that  it  was  a  "lawful-money"  mortgage,  rather  than  a  "gold" 
one.  Nor  was  any  proof  offered  at  the  trial  that  would  support  a 
finding  that  the  plaintiff,  in  taking  the  property  subject  to  the  gold 
clause  in  the  mcnrtgage,  would  be  injured  to  any  extent  whatever.  I 
think  the  case  turns  upon  this  point,  and,  for  the  reascin  that  the 
plaintiff  is  unable  to  show  any  injury,  it  follows  that  he  was  not 
justified  in  rejecting  the  title,  and  therefore  he  should  not  recover 
in  this  action.  It  does  not  appear  from  the  testimony  that  there  is 
any  certainty  that  the  consequence  of  the  gold  provision  in  the 
mortgage  would  be  injurious  to  the  plaintiff.  True,  it  may  be  said 
that  there  is  a  possibility  that,  in  providing  the  gold  for  the  pur- 
pose of  discharging  the  mortgage,  the  plaintiff  might  sustain  some 
damage;  but  such  a  result  is  too  conjectural  and  uncertain,  and 
cannot  be  said  to  be  established  by  the  evidence  as  a  matter  of  fact. 
While  the  question  is  not  entirely  free  from  doubt,  it  is  my  opinion 
that  the  disposition  made  at  the  trial  should  stand,  and  the  motion 
for  a  new  trial  be  denied. 

Motion  denied. 


(16  MlBC.  Rep.  102.) 

LEROY  T.  NORTH  GERMAN  LLOYD  STEAMSHIP  CO. 
(Supreme  Court,  Trl|il  Term,  New  York  County.     February,  1896.) 

Contributory  Negligence— Assuming  Dangerous  Position. 

The  right  of  plaintiff  to  recover  for  injuries  received  by  the  falling  of 
folding  doors  used  to  cover  a  stairway  opening  on  defendant's  ship, 
while  plaintiff  was  standing  with  his  foot  projecting  under  the  rail,  and  into 
the  opening  under  the  folding  door^,  is  barred  by  contributory  negligence. 

Action  by  Alexander  Leroy  against  the  North  German  Lloyd 
Steamship  Company  for  personal  injuries.  The  complaint  was  dis- 
missed, and  plaintiff  moves  for  a  new  trial.    Denied. 
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N.  A.  Alexander  and  D.  C.  Calvin,  for  the  motion, 
Shipman,  Larocque  &  Choate,  opposed. 

McADAM,  J.    In  cases  of  negligence  consisting  of  mere   oxnis- 
sions  of  dutj,  where  no  aflfirmative  fault,  misfeasance,  or  wrong  is 
committed  by  or  imputable  to  the  defendant,  it  is  essential  to  sus- 
tain a  recovery  to  establish  that  the  defendant  owed  some  clear, 
specific,  legal  duty  to  the  party  injured,  and  that  the  breach  thereof 
was  the  proximate  cause  of  the  injury.    Gillis  v.  Railroad  Ckx,  8 
Am.  Law  Reg.  (N.  S.)  729.    The  injury  of  which  the  plaintiff  com- 
plains was  attributable  to  two  causes:    (1)  The  folding  doors  in- 
tended to  cover  the  stairway  opening  were,  by  the  action  of  the  sea, 
thrown  down;    (2)  the  plaintiff,  by  projecting  his  right  foot  under 
the  rail,  and  into  the  opening,  was  struck  on  that  foot  by  the  doors, 
as  they  descended.    The  defendant  was  not  bound  to  anticipate  that 
the  plaintiff  would  place  his  foot  in  that  unusual  position,  and  was 
not  required  to  guard  against  any  such  contingency.    The  injury 
was  obviously  occasioned  by  the  indiscretion  of  the  plaintiff,  and 
from  a  cause  respecting  which  the  defendant  owed  him  no  duty.     If 
the  plaintiff  had  been  usiiig  the  stairway  at  the  time,  and  the  doprs 
had  fallen  upon  him,  a  different  question  would  have  arisen.     To 
occupy  exposed  positions,  which  have  not  been  intended  or  designed 
for  such  occupation,  may  be  contributory  negligence.    Thus,  vol- 
untarily occupying  a  place  on  the  front  platform  of  a  car,  when 
there  is  room  inside  (Clark  v.  Railroad  Co.,  36  N.  Y.  135;  Bradley  v. 
Railroad  Co.,  90  Hun,  419, 35  N.  Y.  Supp.  918),  or  putting  one's  elbow 
or  arm  out  of  a  car  window,  without  any  qualifying  circumstances 
impelling  one  to  it,  must  be  regarded  as  negligence  in  se;    and, 
when  that  is  the  state  of  the  evidence,  it  is  the  duty  of  the  court  to 
declare  the  act  negligence  in  law  (Laing  v.  Colder,  8  Pa.  St.  479; 
Todd  V.  Railroad  Co.,  3  Allen,  18,  7  Allen,  207;  Railroad  Ca  v.  Mc- 
Clurg,  56  Pa.  St.  294;  Railroad  Co.  v.  Schiebe,  44  111.  460;  Railroad 
Co.  V.  Huffman,  28  Ind.  288;    Railroad  Co.  v.  Rutherford,  29  Ind. 
82;  Telfer  v.  Railroad  Co.,  30  N.  J.  Law,  190;  Railroad  Co.  v.  Sick- 
ings,  5  Bush,  5).     The  principle  underlying  all  the  decisions  is  that 
whenever  the  plaintiff's  case  shows  any  want  of  ordinary  care  on 
his  part,  contributing  as  a  proximate  cause  to  the  injury  for  which 
he  brings  his  action,  his  right  to  recover  is  thereby  destroyed,  and 
the  burden  of  proving  the  absence  of  contributory  negligence  is  on 
him.     Hale  v.  Smith,  78  N.  Y.  480;   Cordell  v.  Railroad  Co.,  75  N. 
Y.  330;  Bradley  v.  Railroad  Co.,  90  Hun,  420,  35  N.  Y.  Supp.  918. 
Even  if  the  defendant  were  adjudged  guilty  of  neglect,  no  injury 
could  have  happened  from  it,  if  the  plaintiff  had  not  directly  contrib- 
uted to  produce  the  result;   and  the  injuries  resulting  from  mutual 
and  concurring  negligence  are  not  actionable.    '^Volenti  non  fit  in- 
juria.'^    The  claim  for  alleged  malpractice  of  the  defendant's  physi- 
cian was  abandoned  at  the  trial,  and  need  not  be  considered.     The 
nonsuit  was  properly  granted,  and  the  motion  for  a  new  trial  must 
be  denied. 

Motion  denied. 
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ai  Misc.  Rep.  1.) 

PEOPLE  ex  rel.  BASSETT  v.  WARDEN  OP  CITY  PRISON. 

(Supreme  Court,  Special  Term.  New  York  County.    April,  1896.) 

IlTTOXICATING  LUiUORS— RkTKOSPKCTIVE   EfFECT  OF   RaINES  LaW. 

Laws  189C,  e.  112  (Raiues  Law)  §  31,  forbids  any  person  to  give  away 
any  food  to  be  eaten  on  premises  wliere  liquors  are  sold.  Section  45  pro- 
rides  that  the  act  shall  take  effect  immediately.  Section  4  provides  that 
every  valid  license.  In  operation  when  the  act  takes  effect,  shall  be  valid 
for  the  term  for  wuich  It  was  granted,  and  that  "the  rights  and  liabilities 
of  the  holder  thereof  during  such  term  shall  be  governed  by  the  laws 
in  force  immediately  prior  to  the  taking  effect  of  this  act."  Held,  that  such 
act  prohibited  the  giving  away  of  food  on  any  premises  where  liquor  was 
sold,  though  a  valid  license,  granted  under  the  existing  law,  was  In  oper- 
ation when  the  Raines  law  took  effect. 

Habeas  corpus  by  Benjamin  Bassett  against  the  warden  of  ttie 
city  prison.     Dismissed. 

Samuel  ITntermyer,  for  relator. 
John  F.  Mclntyre,  for  respondent. 

BEEKMAN,  J.  The  relator  seeks  to  be  discharged  on  habeas 
corpus  from  imprisonment  under  a  commitment  made  by  a  city  mag- 
istrate for  a  violation  of  subdivision  E  of  section  31  of  chapter  112 
of  the  Laws  of  1896,  commonly  called  the  '^Raines  Law,'*  on  the 
ground  that  he  gave  away  food  to  be  eaten  on  certain  premises  where 
liquor  was  sold.  The  relator  has  demurred  to  the  return,  and  chal* 
lenges  the  validity  of  the  commitment  on  the  ground  that  the  sec- 
tion in  question,  at  the  time  of  the  alleged  offense,  was  not  operative 
in  respect  to  persons  holding  licenses  under  the  old  excise  law,  with- 
in which  class  it  is  admitted  that  the  relator  comes.  If,  therefore, 
the  construction  of  the  law  for  which  he  contends  is  sound,  it  must 
follow  that  the  commitment  is  void,  and  that  he  should  be  dis- 
charged from  arrest. 

The  act  in  question  was  undoubtedly  intended  to  be  a  complete 
embodiment  of  the  policy  of  the  state  in  respect  to  the  regulation  of 
the  liquor  traffic,  and  to  express  all  of  the  conditions  which  the  leg- 
islature considered  necessary  or  desirable  by  way  of  limitation  in 
order  to  safeguard  the  public  interests.  The  enactment  rests  for  its 
validity  upon  the  police  power  of  the  state,  which  the  courts  of  this 
state  have  sustained  in  its  relation  to  this  traffic,  to  the  extent,  even, 
of  absolute  prohibition.  Wynehamer  v.  People,  13  N.  Y.  878;  Bert- 
holf  V.  O'Reilly,  74  N.  Y.  509-520.  Having  the  power  to  prohibit, 
the  legislature  may  impose  any  conditions  it  sees  fit  upon  its  exer- 
cise, and  is  the  sole  judge  of  the  reasonableness  of  any  restriction 
which  it  may  deem  proper  to  impose.  Whether,  therefore,  the  pro- 
hibition against  the  giving  away  of  food  where  liquor  is  sold  is  rea- 
sonable or  not  does  not  come  within  the  field  of  judicial  inquiry. 
The  difficulty  in  determining  whether  ttis  particular  prohibition  is 
operative  in  respect  to  the  class  of  licensees  to  which  the  relator  be- 
longs grows  out  of  what  seem  to  be,  upon  their  face,  contradictory  or 
inconsistent  provisions  of  the  statute.  Section  31  provides  as  fol- 
lows: 
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"It  shall  not  be  lawful  for  any  corporation,  association,  copartnership  or 
person  which,  or  who,  has  not  paid  a  tax  as  provided  in  section  11  of  this 
act,  and  obtained  and  posted  the  liquor-tax  certificate,  as  provided  in  this 
act,  to  sell,  offer  or  expose  for  sale,  or  give  away  liquors  ♦  •  *  in  any 
quantity  whatever,  any  part  of  which  is  to  be  drunk  on  the  premises  of  such 
vendor  or  in  any  outbuilding,  booth,  yard  or  frarden  appertaining  thereto 
or  connected  therewith.  It  shall  not  be  lawful  for  any  corporation,  associa- 
tion, copartnership  or  person,  whether  having  paid  such  tax  or  not,  to  sell. 
offer  or  expose  for  sale  or  give  away  any  liquor:  (A)  On  Sunday.  •  •  • 
Or  (E)  to  sell  or  expose  for  sale,  or  have  on  the  premises  where  liquor  is 
sold,  any  liquor  which  is  adulterated  with  any  deleterious  drug,  substance 
or  liquid  which  is  poisonous  or  injurious  to  health;  or  to  give  away  any  food 
to  be  eaten  on  such  premises." 

Taking  this  section  by  itself,  the  meaniBg  is  perfectly  plain.  The 
traffic  in  liquor  is  absolutely  prohibited  to  all  persons  who  have  not 
paid  the  tax  and  obtained  the  certificate  for  which  section  11  pro- 
vides; and  even  then  certain  restrictions  are  imposed,  liniiting  the 
business  in  respect  to  time,  place,  and  manner,  which  are  intended 
to  be  unconditioned  in  their  operation.  The  prohibition  is  abso- 
lute in  terms,  and  would  have  h^en  sufficient  without  the  assertion, 
'Whether  having  paid  such  tax  or  not,"  a  phrase  which  was  evi- 
dently employed  to  give  special  emphasis  to  the  expression  of  a  pur- 
pose that  under  no  circumstances  should  the  giving  away  of  food  be 
associated  with  the  sale  of  liquor  in  the  same  place.  As  section  45 
provides  that  this  act  shall  take  effect  immediately,  there  would,  of 
course,  be  no  difficulty  in  holding  that  this  prohibition  was  imme- 
diately operative,  and  had  been  violated  by  the  relator,  were  it  not 
for  certain  other  provisions  of  the  statute,  which  will  presently  be 
referred  to. 

In  enacting  a  law  which  was  intended  to  put  into  operation  an 
entirely  new  system,  the  legislature  was  confranted  with  the  fact 
that  an  enormous  traffic  in  liquor  existed  in  the  state,  authorized 
by  licenses  granted  by  commissioners  of  excise  under  the  authority 
of,  and  subject  to  restrictions  and  regulations  contained  in,  exist- 
ing statutes.  The  new  system  demanded  the  appointment  and  qual- 
ification of  a  large  number  of  new  officers,  and  the  organization  of 
their  work,  before  the  tax  could  be  received  and  the  certificate  is- 
sued, which  was  essential  to  legalize  the  traffic.  It  was  necessary, 
therefore,  that  the  act  should  go  into  effect  immediately,  so  far,  at 
least,  as  the  administrative  portions  of  it  were  concerned*  At  the 
same  time  it  was  also  evident  that  considerable  time  would  have  to 
elapse  before  the  organization  would  be  complete,  and  that,  unless 
some  temporary  provision  should  be  made  for  the  continuance  of 
the  traffic,  the  whole  business  would  be  abruptly  suspended,  to  the 
ruin  of  thousands  engaged  in  it,  and  the  inconvenience  and  privation 
of  a  large  proportion  of  the  people.  Furthermore,  justice  demanded 
that  a  reasonable  time  should  be  afforded  to  those  whose  fortunes 
were  embarked  in  the  trade  to-  prepare  for  the  impending  change  in 
the  conditions  under  which  it  could  be  conducted,  and  to  take  such 
steps  as  prudence  might  suggest  to  minimize  inevitable  loss.  Un- 
der the  influence,  doubtless,  of  these  considerations,  the  following 
provisions  were  inserted  in  the  law: 
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By  section  3  it  is  provided  that  from  and  after  the  30th  day  of 
April,  1896,  all  boards  of  excise  in  the  state  are  abolished,  and  that 
the  rights,  duties,  and  powers  of  all  boards  of  excise,  and  of  all 
commissioners  of  excise,  and  of  the  clerks  and  all  other  employes 
Bhall  cease  and  terminate  from  that  date;  also,  that  no  licenses 
to  sell  liquor  should  be  granted,  after  the  passage  of  the  act,  by 
any  such  board  of  excise,  to  extend  beyond  the  30th  day  of  April, 
1896,  and  that  the  fee  for  such  license  to  so  expire  shall  be  in  pro- 
I)ortion  to  the  fee  for  one  year.     Section  4  provides  as  follows: 

"Every  license  heretofore  lawfully  granted  by  a  boai-d  of  excise  which  is 
valid  when  this  act  takes  effect,  shall  be  and  remain  valid  for  the  term  for 
which  it  was  granted,  except  as  herein  provided,  unless  sooner  canceled 
under  the  provisions  of  the  law,  under  which  it  was  granted,  and  the  rights 
and  liabilities  of  the  holder  thereof  during  such  term  shall  be  governed  by 
the  laws  in  force  immediately  prior  to  the  taking  effect  of  this  act,  except 
as  otherwise  expressly  provided  in  this  act,  but  such  license  shall  cease, 
determine  and  be  void  from  and  after  the  30th  day  of  June,  1806;  and  the 
tax  herein  provided  to  be  assessed  shall  not  be  levied  or  collected  upon  the 
business  of  any  corporation,  association,  copartnership  or  person  holding 
an  unexpired  license  until  the  time  lawfully  fixed  for  the  expiration  of  such 
licenise,  or  its  termination  as  herein  provided  unless  such  license  be  sooner 
canceled." 

In  a  subsequent  section  the  powers  and  duties  of  boards  of  excise, 
in  respect  to  the  prosecution  of  violations  of  pre-existing  laws,  and 
the  transfer,  surrender,  and  revocation  of  licenses,  are  vested  in  the 
special  deputy  commissioners  to  be  appointed  under  the  act  for  the 
period  intervening  between  the  30th  day  of  April  1896,  when  such 
boards  are  abolished,  and  the  30th  day  of  June  1896,  when  all 
licenses  are  terminated. 

The  prohibition,  therefore,  which  the  first  paragraph  of  section  31 
contains,  forbidding  any  traffic  in  liquor  without  previous  payment 
of  the  tax  for  which  the  statute  provides,  is  necessarily  subject  to 
these  special  provisions,  which,  in  continuing  existing  licenses,  and 
authorizing  new  ones  to  be  issued  up  to  the  30th  day  of  April,  1896, 
sanction  the  traffic  under  the  old  system  until  the  license  has  ter- 
minated as  provided  in  the  act.  Until  that  time  arrives,  the  holder 
of  a  license  transacts  the  business  which  it  authorizes  pursuant  to 
the  laws  in  force  at  the  time  of  the  passage  of  the  act  in  question, 
and  **his  rights  and  liabilities"  in  respect  thereto,  are  governed  by 
such  laws.  While  the  words  "rights  and  liabilities"  seem  to  ex- 
press, in  a  general  way,  all  the  privileges  which  the  licensee  enjoyed, 
and  every  penalty  to  which  he  was  subject,  under  those  laws,  the 
important  qualification  is  added,  "except  as  otherwise  expressly  pro- 
vided in  this  act." 

It  is  here  that  the  divergence  of  views  logically  commences  in 
respect  tq  the  bcope  of  the  prohibitory  regulations  contained  in  sec- 
tion 31,  which  forbids,  among  other  things,  the  giving  away  of  food 
on  premises  where  liquor  is  sold.  It  is  claimed,  on  behalf  of  the 
relator,  that  no  such  restriction  or  prohibition  existed  in  the  former 
laws,  that  the  holder  of  a  license  at  the  time  the  new  law  was  passed 
enjoyed  the  right  to  do  the  act  thus  prohibited,  and  that,  until  his 
license  is  terminated,  he  is,  therefore,  authorized  to  continue  to  do 
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BO  by  force  of  the  guaranty  above  referred  to.  It  is  also  claimed 
that  the  clause,  "except  as  otherwise  expressly  provided  by  this 
act,"  refers  to  the  change  of  jurisdiction  from  boards  of  excise  to 
special  deputy  commissioners  of  excise,  who,  by  section  9,  are  to 
exercise  the  powers  and  perform  the  duties  of  the  former  in  respect 
to  the  transfer,  surrender,  or  revocation  of  any  license,  and  the  pros- 
ecution of  offenses  for  violations  of  law  under  any  law  existing  im- 
mediately prior  to  the  passage  of  the  act.  But  this  construction  is 
altogether  too  narrow,  and  arbitrarily  puts  a  limit  upon  the  oper- 
ation of  an  exception  which,  I  think,  was  intended  to  cover  all  pro- 
visions of  the  statute  which  are  inconsistent  with  or  vary  from  pre- 
existing law,  and  which,  under  the  system,  are  susceptible  of  im- 
mediate enforcement  without  disturbance  of  the  general  plan  of 
the  statute.  In  fact,  in  no  other  way  can  due  effect  be  given  to  the 
mandate  that  the  act  shall  take  effect  immediately.  This  view  is 
strongly  reinforced  by  section  44  of  the  act,  which  provides  as  fol- 
lows: 

"Sec.  44.  Laws,  Grants  and  Charters  Repealed— Sarlng  Clause.  The  pro- 
visions of  any  special  or  local  law,  grant  or  charter  in  conflict  with  this  act 
are  hereby  repealed  and  annulled.  Of  the  laws  enumerated  in  the  schedule 
hereto  annexed,  that  portion  specified  in  the  last  column  is  repealed,  but  the 
provisions  of  any  such  relating  to  the  transfer,  cancellation  or  revocation  of 
a  license,  the  collection  of  penalties  or  prosecutions  for  the  violation  of  the 
law,  shall  continue  in  force  as  to  any  license  which  has  not  expired  at  the 
time  this  act  takes  effect,  until  the  expiration  thereof,  subject  to  the  provi- 
sions of  this  act  in  relation  to  the  performance  of  the  duties  of  boards  of 
excise  or  excise  commissioners  by  special  deputies  or  special  agents  desig- 
nated by  the  state  commissioner  of  excise.  The  repeal  of  any  law  by  this 
act  shall  not  revive  a  law  repealed  thereby,  but  such  repeal  shall  not  impair 
any  act  done  or  right  accruing,  accrued  or  acquired,  or  liability,  penalty, 
forfeiture  or  punishment  incurred  prior  to  the  time  this  act  takes  effect, 
under  or  by  virtue  of  any  law  so  repealed,  and  the  same  may  be  asserted, 
enforced,  prosecuted  or  inflicted  as  fully,  and  to  the  same  extent,  as  if  such 
law  had  not  been  repealed.  All  actions  and  proceedings,  civil  or  criminal, 
commenced  under  or  by  virtue  of  a  law  so  repealed,  and  pending  immediately 
prior  to  the  taking  effect  of  this  act,  may  be  prosecuted  and  defended  to  final 
effect  in  the  same  manner  as  they  might  have  been  under  the  laws  then 
existing,  subject  to  the  provisions  of  this  act  authorizing  special  deputy  com- 
missioners or  special  agents  designated  by  the  state  commissioner  of  excise 
to  perform  the  duties  of  boards  of  excise." 

The  schedule  referred  to  in  the  section  includes,  and  thus  ap- 
parently repeals,  the  entire  law  under  which  the  liquor  traffic  was 
conducted  and  regulated  before  the  passage  of  the  act,  with  the  fol- 
lowing exceptions:  (1)  The  provisions  relating  to  the  transfer,  can- 
cellation, or  revocation  of  a  license;  (2)  the  collection  of  penalties 
or  prosecutions  for  the  violation  of  the  law,  in  respect  to  any  license 
which  had  not  expired,  until  the  expiration  thereof.  Taken  in  con- 
nection with  the  provisions  of  sections  3  and  4  of  the  act,  whidi 
recognize  the  continuance  of  such  licenses  after  the  passage  of  the 
act,  and  which  declare  that  '^the  rights  and  liabilities"  of  the  holders 
of  such  licenses,  during  such  term,  ^'shall  be  governed  by  the  laws 
in  force  immediately  prior  to  the  taking  effect  of  this  act,  except 
as  otherwise  expressly  provided  in  this  act,"  it  must  be  confessed 
that  the  saving  clause  of  the  repealing  section  is  unfortunately  nar- 
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row,  and  most  inartificiallj  expressed.  It  is,  however,  in  this  con- 
dition, a  very  strong  indication  of  an  intention  that  the  sanction 
given  by  section  4  to  the  continued  traffic,  under  licenses  issued  un- 
der the  old  law,  is  not  to  be  extended  beyond  what  the  necessities 
of  the  case  may  reasonably  require. 

Under  the  former  law  the  license  expressed  the  class  of  traffic 
which  the  licensee  was  permitted  to  carry  on,  and,  while  prohibitory 
r^ulations,  in  many  resi>ects  similar  to  those  which  are  embraced 
In  section  31  of  the  present  act,  are  there  found,  they  are  appro- 
priately stated  as  regulations  of  an  already  licensed  traffic.  The 
rights,  then,  which  are  reserved  to  existing  licensees  under  the  pres- 
ent law  are  those  which  are  conferred  in  and  by  the  license,  to  be 
exercised  according  to  the  license,  and  also  the  quasi  property  at- 
tributes with  which  the  statute  has  to  some  extent  invested  the 
license  itself  m  respect  to  its  transfer,  while  the  liabilities  under  the 
old  law  which  are  continued  are  those  which  are  immediately  as- 
sociated with  misconduct  in  respect  to  that  which  has  thus  been 
reserved,  or  which  has  not  been  obviously  replaced,  by  some  express 
provision  of  the  latter  law.  The  saving  of  rights  under  the  license 
does  not  necessarily  include  freedom  from  any  other  prohibitory  reg- 
ulations than  those  which  are  contained  in  the  former  law.  Such 
regulations  were  not  expressed  in  the  grant  of  the  privilege,  or  as 
a  part  of  the  license,  but  are  distinct  statutory  regulations  affect- 
ing the  manner  in  which  the  privilege  already  conferred  shall  be 
used.  If  it  be  claimed  that  this  construction  is  narrow  or  close,  the 
answer  seems  to  be  that  such  a  construction  is  necessary,  and  there- 
fore legitimate,  in  order  to  give  due  weight  to  every  portion  of  the 
act,  and  proper  effect  to  the  general  intent  of  the  legislature  which 
the  law  as  a  whole  appears  to  disclose. 

In  this  view  of  the  matter  it  may  fairly  be  held  that  what  the 
legislature  has  seen  fit  in  this  act  to  declare  shall  not  be  done  by 
those  employed  in  the  liquor  traffic  was  intended  to,  and  therefore 
does,  extend  to  all  who  are  thus  engaged,  under  whatever  form  of 
authority.  The  prohibitions  contained  in  section  31  with  which  we 
have  been  dealing  are  also  supposed  to  be  founded  upon  considera- 
tions of  the  public  welfare,  and,  unless  an  intention  to  the  contrary 
is  obvious,  should  be  held  to  apply  to  every  case  coming  within  the 
terms  of  the  definition.  In  addition  to  this,  a  construction  of  a  law 
should  always  be  avoided,  if  possible,  which,  all  other  things  being 
equal,  makes  it  lawful  for  one,  but  unlawful  for  another,  to  do  pre- 
cisely the  same  thing.  If  the  construction  asked  for  by  the  counsel 
for  the  relator  should  be  adopted,  this  singular  and  certainly  most 
undesirable  condition  would  exist,  that  between  the  1st  day  of 
May  and  the  1st  day  of  July,  1896,  during  which  liquor  dealers  in 
this  city  will  be  lawfully  engaged  in  the  business,  some  under  the 
old  licenses  and  others  under  the  new  liquor-tax  certificates,  it  would 
be  lawful  for  the  former  to  sell  between  12  and  1  o'clock  on  Monday 
morning,  to  maintain  shades  and  screens  before  their  windows,  and 
to  give  away  food,  while  it  would  be  unlawful  and  criminal  for  the 
latter  to  do  the  same  things.    It  is  not  reasonable  to  suppose  that 
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the  legislature  intended  to  sanction  a  condition  so  grotesque  as  this^ 
or  so  mischievous  in  the  contempt  for  the  law  which  it  would  nat- 
urally inspire.  While  it  was  the  purpose  of  the  act  to  protect  those 
who  were  engaged  in  the  traffic  at  the  time  it  was  passed,  it  cer- 
tainly was  not  intended  to  give  them  any  such  exclusive  privileges. 

I  am  thus  led  to  the  conclusion  that  llie  provisions  of  section  31 
are  now  in  force,  and  that  the  relator  was  properly  committed  by 
the  magistrate  before  whom  he  was  arraigned.  The  lack  of  pre- 
cision of  statement,  and  of  proper  co-ordination  of  the  different 
provisions  of  the  statute  with  each  other,  renders  the  task  of  con- 
struing it  a  difficult  one,  and  the  margin  for  differences  of  opinion 
as  to  its  meaning  is,  therefore,  a  wide  one.  I  think,  howevar,  that 
the  interpretation  which  I  have  given  it  is  more  consonant  with  the 
spirit  of  the  law  and  its  general  intent,  and  should,  therefore,  be 
adopted.    The  writ  is  dismissed,  and  the  prisoner  remanded. 

Writ  dismissed,  and  prisoner  remanded. 


CHURCH   V,   SHULTES  et  al. 
(Supreme  Court,  AppeUate  Division.  Third  Department    April  14.  1896.) 

1.  Adverse  Possbsston— Landlord  and  Tenant. 

Where  a  lessor  causes  the  lessee's  interest  In  the  premises  to  be  sold 
under  execution,  the  purchaser  does  not  take  possession  adverse  to  the 
lessor. 

2.  Parties— AcrrioN  to  Recover  Land. 

In  an  action  to  recover  possession  of  land,  a  son  and  daughter  of  the 
defendant,  who  claimed  the  legal  title,  were  properly  made  parties, 
where  they  lived  on  the  premises,  and  worked  the  farm  and  managed 
the  house,  respectively,  the  mother  being  too  old  and  feeble  to  care  for 
herself. 

Action  by  Henrietta  Church  against  Bhoda  Shultes  and  others  to 
recover  possession  of  land.  There  was  a  judgment  in  favor  of  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HEBRICK,  MEBr 
WIN,  and  PUTNAM,  JJ. 

W.  &  G,  W.  Youmans  (W.  Youmans,  of  counsel),  for  appellants 
Hun  &  Johnston  (Marcus  T.  Him,  of  counsel),  for  respondent 

PARKER,  P.  J.  In  this  action  the  record  title  from  Stephen 
Van  Rensselaer  is  conceded  to  be  in  the  plaintiff,  and  defendants, 
to  succeed  in  their  defense,  must  show  a  title  by  adverse  possession 
in  Rhoda  Shultes.  On  February  15,  1858,  Rhoda  Shultes  took  a 
deed  from  Gyrus  B.  Shultes  of  the  premises  now  occupied  by  her, 
which  are  a  part  of  lot  No.  308  in  the  manor  of  Rensselaerwyck,  and 
which  lot  had,  on  July  26,  1803,  been  leased,  by  a  perpetual  lease, 
by  Stephen  Van  Rensselaer  to  Shoubal  Ronton  and  Shoubal  Bouton, 
Jr.  Cyrus  B.  Shultes  had  acquired  his  interest  in  the  land  by  a 
conveyance  from  Jacob  I.  Shultes,  but  it  does  not  appear  that  Jacob 
had  in  any  manner  succeeded  to  llie  interest  of  the  Rontons,  or  that 
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he  had  any  title  whatever  to  the  premises  which  he  so  conveyed. 
He  had,  however,  taken  a  deed  from  one  Lincoln,  dated  April  1, 1851, 
in  which  is  recited  the  fact  that  the  premises  were  a  part  of  lot 
No.  308,  and  were  "subject  to  its  proportion  of  certain  annual  rents, 
and  of  certain  covenants  and  conditions  made  and  reserved  by  Ste- 
pheh  Van  Rensselaer,  Esq.,  in  his  original  lease  of  said  lot  No. 
308."  The  same  fact  was  recited  in  the  conveyance  from  Jacob  to 
Cyrus,  but  the  recitation  was  not,  as  I  understand  it,  in  the  deed 
from  Cyrus  to  Bhoda  Shultes;  Jacob  was  the  husband,  and  Cyrus 
was  the  son,  of  Bhoda  Shultes,  and  they  all  resided  on  the  premises 
in  question.  It  appears,  therefore,  that  both  Jacob  and  Cyrus 
Shultes,  by  the  express  terms  of  their  deeds,  entered  into  posses- 
sion of  the  premises  subject  to  the  Van  Rensselaer  lease,  and  the 
conveyance  to  Rhoda  could  not  vest  in  her  any  other  or  greater  in- 
terest. On  December  8,  1852,  Van  Rensselaer  had  secured  a  judg- 
ment against  Jacob  Shultes  for  |302.80,  which  was  a  lien  upon  his 
interest  in  the  premises  when  he  conveyed  to  Cyrus,  and  Rhoda,  of 
course,  took  her  conveyance  subject  to  that  lien.  Such  judgment 
was  not  obtained  for  rent  due  upon  the  lease  of  lot  No.  308,  but 
was  upon  a  claim  having  no  connection  with  Jacob  Shultes'  char- 
acter as  a  lessee  of  that  lot  Afterwards,  in  1856,  on  execution  is- 
sued upon  such  judgment,  Jacob's  interest  was  sold,  and  convey- 
ance subsequoitly  given  by  the  sheriff  of  the  premises  in  question 
to  William  Campbell,  and  on  the  21st  day  of  January,  1861,  Camp- 
bell executed  a  deed  of  the  premises  to  Rhoda  Shultes.  She  seems 
to  have  taken  this  conveyance  from  Campbell  as  a  protection  to  her 
interest  acquired  from  Cyrus.  It  is  also  conceded  that  no  rent  has 
ever  been  paid  by  Rhoda  Shultes. 

Defendants'  counsel  claims  that  by  virtue  of  the  deed  from  Camp- 
bell January  21, 1861,  Rhoda  Shultes  is  to  be  deemed  as  having  then 
entered  into  possession  of  the  premises  adversely  to  Van  Rensselaer's 
title,  and  that  at  the  expiration  of  20  years  therefrom  her  title  be- 
came perfect  by  adverse  use.  His  theory  is  that,  by  reason  of  Van 
Rensselaer's  action  in  selling  Jacob  Shultes'  interest  in  the  premises, 
any  relation  of  landlord  and  tenant  which  may  have  existed  between 
them  was  terminated;  that  the  lease  as  to  such  premises  was  for- 
feited; that  any  one  entering  under  a  conveyance  based  upon  a  sale 
at  once  entered  upon  an  adverse  use;  that  the  relation  of  landlord 
and  tenant  cannot  be  said  to  have  ever  existed  as  between  such  a 
purchaser  and  Van  Rensselaer;  and  that,  therefore,  the  provisions 
of  section  373  of  the  Code  have  no  application.  Conceding  that 
Rhoda  Shultes  took  her  possession  under  the  deed  from  Campbell, 
and  yet  we  are  of  the  opinion  that  she  must  be  deemed  to  have  en- 
tered under  the  lease. 

The  defendants'  counsel  concedes  that  Jacob  Shultes  stood  in  the 
relation  of  a  tenant  to  Van  Rensselaer,  and  it  is  very  plain  that 
he  must  be  so  considered.  Bradt  v.  Church,  110  N.  Y.  537,  18  N. 
E.  357.  It  was  his  interest  as  such  tenant,  and  that  only,  which 
was  sold  on  execution,  and  which  passed  under  the  conveyance  to 
Bhoda  Shultes.    She  acquired  the  same  interest  which  he  had, — ^took 
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the  benefits  of  his  rights,  and  the  burden  of  his  obligations.  Snrely 
none  of  the  interest  of  the  lessor  can  be  deemed  sold  by  such  a  pro- 
ceeding, even  though  the  judgment  creditor  was  the  lessor.  He  as- 
sumes to  sell  no  more  than  the  lessee's  interest,  and  we  cannot  per- 
ceive any  difference  in  effect  between  this  sale  and  one  where  the 
judgment  creditor  was  an  utter  stranger.  The  effect  of  such  a  sale 
is  not  to  "forfeit"  the  lease,  but  simply  to  change  the  tenant.  The 
relation  between  the  landlord  and  the  party  sold  out  is  terminated, 
but  the  purchaser  takes  his  place,  and  the  lease  is  still  in  full  force. 
In  short,  such  a  transfer  by  execution  and  sale  is  no  different  in  ef- 
fect from  a  conveyance  by  the  lessee  to  another,  and  whoever  enters 
must  assume  possession  as  a  tenant  of  the  lessor.  Under  this  view 
of  the  case,  Rhoda  Shultes  entered  as  tenant,  and  her  possession,  un- 
der the  provisions  of  section  373  of  the  Code,  could  not  be  deemed 
adverse,  until  the  expiration  of  20  years  thereafter.  Then,  by  rea- 
son of  the  nonpayment  of  rent,  it  may  have  become  adverse,  but 
since  such  date  a  sufficient  time  has  not  elapsed  to  ripen  it  into  a 
title,  and  therefore  her  defense  against  the  record  title  has  failed. 

It  is  further  claimed  by  defendants'  counsel  that  only  Rhoda  Shul- 
tes should  have  been  made  a  party,  and  that  as  to  the  other  defend- 
ants the  action  should  be  dismissed.  All  the  parties  were  living 
upon  the  land.  The  defendant  Cyrus  Shultes  was  working  the  farm, 
and  the  defendant  Phiiena  living  in  and  having  charge  of  the  house, 
and  caring  for  their  mother,  Rhoda,  who  is  evidently  too  old  and 
feeble  to  care  for  herself.  We  think,  under  the  circumstances,  they 
were  properly  joined  in  this  action. 

Our  conclusion,  therefore,  is  that  the  judgment  must  be  affirmed. 
Judgment  affirmed,  with  costs.    All  concur. 


HARRIS  V.  GREGG. 

(Supreme  Court,  Appellate  Division,  Third  Department.    April  14.  1896.) 

Nbw  Trial— When  Cask  is  Nbcbssart. 

A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence, 
or  on  the  ground  that  on  all  the  evidence  the  court  improperly  directed 
a  nonsuit,  must  be  made  on  a  case  and  exceptions.  Bantleon  v.  Meier, 
30  N.  Y.  Supp.  706,  81  Hun,  162,  foUowed. 

Appeal  from  county  court. 

Action  by  John  L.  Harris  against  David  Gregg,  as  committee  of 
the  estate  of  Amasa  N.  Gregg,  an  incompetent  person.  From  an 
order  granting  a  motion  for  a  new  trial  after  a  judgment  in  favor 
of  defendant,  defendant  appeals.    Reversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
Wm,  and  PUTNAM,  JJ. 

J  W.  Atkinson,  for  appellant. 

Thomas  O'Connor,  for  respondent. 

PARKER,  P.  J.  If  the  motion  for  a  new  trial  is  to  be  deemed 
made  upon  the  ground  of  newly-discovered  evidence,  it  is  clear  that 
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it  should  have  been  made  upon  a  ease.  Bantleon  v.  Meier,  81  Hun, 
162,  30  N.  Y.  Supp.  706,  is  a  plain  authority  to  that  effect.  The 
appellant  urged  that  objection  upon  the  motion,  and  it  seems  to 
us  to  have  been  well  taken.  If  we  consider  the  motion  made  upon 
the  ground  of  surprise,  a  case  was  not  needed.  Such  a  motion  may 
be  made  without  a  case,  and  upon  affidavits.  Code,  §  998.  But 
the  aifidavit  upon  which  the  motion  is  founded  does  not  present  fact» 
sufficient  to  warrant  the  granting  of  a  new  trial  upon  that  ground, 
A  careful  reading  of  the  affidavit  will  disclose  that  fact,  and  an 
analysis  of  its  defects  is  not  necessary.  In  re  Ramsdell,  8  N.  Y. 
Supp.  499;  Andereon  v.  Bank,  66  How.  Prac.  8;  Jackson  v.  Roe^ 
9  Johns.  77;  Hatfield  v.  Macy,  62  How.  Prac.  193.  Moreover,  the 
motion  was  not  granted  on  any  such  grounds.  The  opinion  of  the 
county  judge  shows  that  upon  the  trial  before  him  plaintiff  had 
sought  to  recover  on  the  ground  that  he  and  defendant  were  ten- 
ants in  common  of  the  crops  sued  for.  That  claim  the  county  judge 
had  overruled,  and  nonsuited  the  plaintiff.  Upon  the  argument  of 
this  motion  he  seems  to  have  reached  the  conclusion  that  they  were 
tenants  in  common,  and  that,  therefore,  the  "plaintiff  actually  had  a 
cause  of  action  w^hich  had  miscarried."  Upon  that  ground  he 
grants  a  new  trial.  In  effect,  that  is  granting  a  new  trial  for  the 
reason  that  upon  all  the  evidence  the  nonsuit  was  improper.  Clear- 
ly, in  such  a  case,  the  motion  could  be  made  only  upon  a  case  and 
exceptions.  Code,  §  997.  This  case  cannot  be  considered  as  a  mo- 
tion on  the  judge's  minutes,  because  such  a  motion  must  be  made 
at  the  time  of  the  trial.  Code,  §  999.  And  at  the  close  of  the  trial 
such  a  motion  was  not  made,  but,  on  the  contrary,  time  was  given 
the  plaintiff  to  make  a  case.  The  appellant  urged  those  objec- 
tions on  the  motion,  and  they  should  have  prevailed. 

Order  of  the  county  court  reversed,  with  |10  costs  and  disburse- 
ments, without  prejudice  to  plaintiff's  making  a  motion  in  the  county 
court  for  a  new  trial  upon  the  proper  papers.    All  concur. 


ROBERTS  v..  WELLS  &  CO.,  Limited. 
(Supreme  Court,  Appellate  Division.  Third  Department.    April  14.  1806.) 

1.  Contracts— Construction. 

A  contract  by  which  plaintiff,  a  chair  manufacturer,  agreed  to  manu- 
facture for  defendant  a  certain  number  of  chairs,  and  defendant  agreed 
to  advance  to  plaintiff  money  sufflcient  to  buy  materials  and  to  pay  the 
men,  does  not  require  defendant  to  advance  money  to  pay  plaintiff  wages 
for  superintending  the  manufacture  of  the  chairs. 

2.  Measure  of  Damages— Breach  of  Contract. 

In  an  action  for  the  breach  by  defendant  of  a  contract  by  which  plain- 
tiff,  a  chair  manufacturer,  was  to  manufacture  chairs  for  defendant,  who 
was  to  advance  to  plaintiff  money  to  buy  the  materials  and  to  pay  the 
workmen,  it  appeared  that  at  the  time  of  the  alleged  breach  some  chairs 
had  been  delivered,  and  some  were  In  process  of  construction.  The  ref- 
eree, in  estimating  the  damages  against  defendant,  charged  it  with  the 
expenses  of  all  work  done  by  plaintiff  under  the  contract,  and  gave  credit 
for  money  paid  by  defendant  on  account  of  wages,  and  for  the  amount 
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of  materials  furnished.  Held,  that  the  referee  erred  in  charging  defend- 
ant with  the  total  amount  of  work  done  under  the  contract,  without  giv- 
ing him  credit  for  the  amount  by  which  such  work  increased  the  value  of 
the  materials  on  hand. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Watson  E.  Roberts,  as  receiver  of  the  property  and 
effects  of  George  F.  E.  Ells,  against  Wells  &  Co.,  Limited  There 
was  a  judgment  in  favor  of  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERMCK,  MEB- 
Wm,  and  PUTNAM,  JJ. 

Roberts  &  O'Brien,  for  appellant. 
Carver,  Deyo  &  Jenkins,  for  respondent. 

PARKER,  P.  J.  George  T.  Ells,  doing  business  under  the  name 
and  style  of  the  Ells  Manufacturing  Company,  entered  into  a  writ- 
ten contract  with  the  defendant,  dated  April  4,  1893,  the  terms  of 
which  are  substantially  as  follows:  Defendant  orders  Ells  to  manu- 
facture and  deliver  to  it  50  dozen  chairs,  for  which  it  agrees  to  pay 
a  price  to  be  thereafter  agreed  upon.  It  further  agrees  to  advance 
to  Ells  money  sufficient  to  buy  the  timber  for  such  chairs;  such  ad- 
vances to  be  credited  to  it  on  the  purchase  price  of  the  chairs.  It 
also  agrees  "to  advance  him  an  account  weekly  to  pay  men;  the 
amount  as  per  statement  of  wages  presented  by  Mr.  Ells."  It  was 
further  agreed  that  an  exact  account  of  the  cost  of  chairs  was  to 
be  kept  by  Ells,  and  that  the  price  should  be  agreed  upon  after  the 
order  was  turned  out,  and  also  the  price  of  future  orders;  also,  it 
was  agreed  that  the  defendant  should  have  the  exclusive  sale  of 
the  "Ells  Elastic  Back  Rocker  and  Chair."  After  some  delay,  Ells 
entered  upon  the  performance  of  this  contract.  Up  to  November 
11,  1893,  he  had  manufactured  and  delivered  to  the  defendant  483 
chairs,  and  also  had  in  process  of  construction,  but  not  completed, 
a  considerable  number  of  others, — ^just  how  many  does  not  appear. 
The  defendant  furnished  more  than  sufficient  timber  to  manufacture 
the  600  chairs.  It  also,  from  time  to  time,  up  to  such  date,  ad- 
vanced to  Ells,  in  response  to  calls  made  by  him,  the  sum  of  |740.96, 
to  be  applied  upon  wages  of  men  employed  upon  the  work.  The 
defendant  then  refused  to  advance  any  more  money,  claiming  that 
it  had  already  advanced  more  than  the  value  of  the  chairs  re- 
ceived. Ells  thereupon  ceased  work  on  the  chairs.  Soon  after- 
wards this  plaintiff  was  appointed  a  receiver  of  all  his  property  and 
effects,  and,  as  such  receiver,  brings  this  action  to  recover  against 
defendant  damages  for  a  breach  of  contract. 

It  appears  from  the  statement  rendered  by  Ells  (which  is  found 
on  page  76  of  the  appeal  book),  and  it  is  not  disputed  by  the  plain- 
tiff, that  the  total  demands  made  by  Ells  for  wages,  up  to  Novem- 
ber 11th,  amounted  to  fl,150.96.  In  this  amount  there  was  in- 
cluded the  sum  of  $444,  as  wages  to  himself  at  the  rate  of  |3  per 
day.  The  amount,  therefore,  used  for  wages,'other  than  to  himself, 
up  to  such  datt  ^  was  1706.66.    The  defendant  had  advanced,  up  to 
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such  date,  the  sum  of  1740.96,  as  also  appears  from  such  statement. 
Therefore,  unless  defendant  was  obligated,  under  the  contract,  to 
advance  daily  wages  to  Ells  himself,  it  was  not  in  default  at  the 
time  it  ceased  paying.  It  had,  up  to  that  time,  performed  all  that 
it  agreed  to  do,  and  no  breach  of  its  contract  had  occurred  when  Ells 
stopped  his  work  under  it.  It  was  Ells'  duty,  under  the  contract,  to 
at  least  continue  the  work,  and  furnish  the  chairs,  so  long  as  de- 
fendant actually  advanced  the  funds  which  it  had  agreed  to  ad- 
vance. We  are  of  the  opinion  that  under  the  contract  the  defend- 
ant was  not  bound  to  advance  money  to  pay  for  Ells'  services.  The 
phraseology  of  the  contract  is  quoted  above.  In  substance,  it  is  to 
advance  to  Ells  weekly,  and  on  his  statement,  wages  to  pay  the  men. 
The  idea  that  money  was  to  be  advanced  to  Ells  for  his  own  serv- 
ices is  not  to  be  found  in  the  language  used.  On  the  contrary,  it 
is  excluded.  It  is  to  pay  the  men, — evidently  men  employed  by 
Ells, — ^and  it  is  to  pay  the  wages  of  men  so  employed.  Ells  could 
hardly  be  considered  as  employing  himself  at  wages  to  be  fixed  by 
himself,  nor  have  we  any  idea  that  such  was  the  intention  of  the 
parties  to  the  contract.  Whatever  labor  Ells  put  into  the  con- 
struction of  those  chairs — whether  as  a  workman  at  the  bench,  or 
as  an  overseer  in  the  shop,  or  as  a  purchaser  of  materials — would 
properly  be  figured  in  when  the  cost  of  the  chairs  was  ascertained, 
and  it  would  be  an  element  in  fixing  the  price;  but  it  was  not  a 
part  of  the  expense  which  the  defendant  was  obligated  to  advance 
during  the  process  of  the  work.  Nor  is  there  anything  in  the  con- 
duct of  the  defendant,  acting  under  the  contract,  that  indicates  a 
different  interpretation  of  it,  although  Ells'  services  were  in  fact 
included  in  the  weekly  statement  rendered.  That  statement  was 
for  a  gross  amount,  and  did  not,  on  its  face,  carry  notice  to  defend- 
ant that  anything  for  Ells'  services  was  being  asked  for.  It  ap- 
pears, therefore,  that  when  he  stopped  the  work  Ells  was  demand- 
ing from  defendant  more  than  he  was  entitled  to,  and  no  breach  of 
the  contract  on  defendant's  part  has  been  shown. 

If,  however,  it  be  conceded  that  a  breach  of  contract  by  defend- 
ant has  been  shown,  it  seems  that  the  referee  has  fallen  into  an 
error  in  estimating  the  damages  which  Ells  sustained.  Ells  was 
ih  the  business  of  manufacturing  this  kind  of  a  chair  when  this 
order  for  50  dozen  was  given.  He  entered  upon  the  performance  of 
the  work,  and,  up  to  November  11th,  had,  as  the  referee  finds,  ex- 
pended |l,3d5.93  for  labor  and  material  therein.  At  that  date  he 
ceased  the  work;  having  delivered  to  defendant  483  chairs,  and 
having  on  hand  a  large  amount  in  process  of  construction.  This 
appears  from  the  statement  rendered  by  him  to  defendant  in  No- 
vember, and  is  found  on  page  79  of  the  appeal  book.  The  value 
of  that  material,  as  then  fixed  by  him,  was  1692.80.  All  this  prop- 
erty was  retained  by  the  plaintiff,  who  refused  to  give  it  up  on  the 
defendant's  demand.  The  referee,  in  making  up  the  damages  against 
defendant,  charges  it  with  the  cost  and  expenses  of  all  work  done 
by  Ells  under  the  contract,  amounting  to  |1,335.93.  He  gives  the 
defendant  credit  for  the  money  paid  by  it  on  account  of  wages, 
S740.96,  and  he  gives  it  credit  for  |45,  value  of  chairs  and  material^  t^ 
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retained  by  plaintiff;  and  for  the  balance,  of  |549.97,  he  orders  judg- 
ment against  defendant.  Manifestly,  if  the  defendant  is  to  be  char- 
ged with  the  whole  expense  of  the  work  done  under  the  contract 
Ells  should  be  charged  with  the  fair  value  to  him  of  the  material 
in  process  of  construction,  which  he  never  delivered,  and  upon  which 
much  of  the  work  charged  against  defendant  was  done.  In  any 
method  adopted  for  ascertaining  what  Ells  has  actually  lost  by  de- 
fendant's breach  of  contract,  the  fair  value  of  the  property  so  re- 
tained by  him  for  the  purpose  of  being  finished  into  chairs  would 
seem  to  be  an  element  which  should  be  charged  against  him.  As 
he  expresses  it  in  the  statement  sent,  "There  is  enough  stuff  ready  to 
put  up  (or  nearly  so)  150  chairs";  and  he  values  it,  for  such  a  pur- 
pose, at  1700  or  |800.  Surely,  such  property  was  worth  more  tJian 
|45  to  Ells.  He  was  in  the  business  of  making  such  chairs,  and 
should  not  be  allowed  to  insist  on  retaining  such  property,  and  yet 
treat  it  as  only  useless  wood.  Plainly,  he  had  not  sustained  a  loss 
to  the  extent  of  the*  labor  and  material  he  put  on  that  lumber,  if, 
at  a  slight  expense,  he  could  convert  it  into  150  chairs.  Yet  the 
referee,  as  appears  from  his  refusal  to  find  defendant's  fourth  re- 
quest, has  so  considered  it,  and  has  made  up  his  damages  on  that 
theory.  We  are  of  the  opinion  that  the  measure  of  damages  so 
arrived  at  by  the  referee  is  an  erroneous  and  unjust  one. 

These  conclusions  require  that  the  judgment  should  be  reversed 
Judgment  reversed,  and  a  new  trial  ordered;  costs  to  abide  the 
event.    All  concur. 


WILBUR  V.  COLLIN  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department.    April  14.  1890.) 

1.  Lease— Commencement  before  Expiration  of  Outstanding  Leafe. 

A  valid  lease  may  be  made  to  couimence  before  the  expiration  of  an 
outstanding  lease,  where  the  later  lensee  bad  taken  an  assignment  from 
the  prior  lessee  of  the  outstanding  lease. 

2.  Pleading— Proof  under  General  Denial. 

In  an  action  for  rent  defendant  cannot  show,  under  a  general  denial 
that  before  the  expiration  of  the  lease  plaintiff  had  conveyed  the  preniisea 
without  reserving  the  rent,  or  that  plaintiff's  wife,  as  joint  owner  of  the 
premises,  was  not  made  a  party  to  the  action. 
Herrlck,   J.,    dissenting. 

Appeal  from  circuit  court. 

Action  by  Job  M.  Wilbur  against  James  R.  Collin  and  William 
E.  Congdon.  From  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  made 
on  the  minutes,  defendants  appeal.    Aiffirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HEBRICK,  MEB- 
WIN,  and  PUTNAM,  JJ. 

James  C.  Rogers,  for  appellants. 
J.  M.  Whitman,  for  respondent. 

PARKER,  P.  J.  The  plaintiff  in  this  action  sues  for  a  balance 
which  he  claims  to  be  due  from  defendants  for  rent  upon  a  verbal 
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lease  of  a  building  in  the  village  of  Sandy  Hill  for  the  term  of  one 
year,  expiring  December  4,  1894.  There  is  a  sharp  conflict  of  evi- 
dence between  the  parties  as  to  whether  any  bargain  was  com- 
pleted for  the  leasing  of  the  building;  the  defendants  claiming  that 
it  was  left  open  to  be  reduced  to  writing,  and  that  subsequently  the 
plaintiff  insisted  upon  terms  which  were  never  talked  between  them, 
and  to  which  they  could  not  agree,  and  the  plaintilf  claiming  that 
on  or  about  December  1,  1893,  there  was  a  complete  verbal  bar- 
gain between  them,  whereby  the  defendants  agreed  to  rent  the  prem- 
ises for  1300  per  year,  and  upon  certain  other  specified  terms  fully 
stated  and  settled  between  them.  The  defendants  occupied  the 
building  from  the  4th  of  December,  1893,  until  April  1,  1894,  and 
paid  to  plaintiff  rent  at  the  rate  of  f300  up  to  that  date.  They 
then  surrendered  to  him  the  possession  of  the  premises,  and  re- 
fused to  pay  anything  more.  The  defendants  explain  their  posses- 
sion and  the  payment  of  rent  as  follows:  They  claim  that  at  the 
time  they  applied  to  plaintiff  for  a  lease  they  had  just  purchased  a  ' 
stock  of  groceries  that  was  in  it  from  one  Fancher,  who  was  then 
occupying  the  building,  and  had  also  taken  from  him  by  parol  agree- 
ment an  assignment  of  his  lease,  which  would  expire  on  April  1, 
1894;  that  they  applied  to  plaintiff  for  the  purpose  of  getting  a  new 
lease  for  a  longer  period;  that  when  they  found  they  could  not 
agree  with  plaintiff  upon  the  terms  of  a  lease  they  continued  in 
possession  under  the  Fancher  lease,  until  April  Ist,  and  then  sur* 
rendered  the  premises.  The  rent  due  from  Fancher  was  at  the  rate 
of  f 200  per  year,  and  defendants  claim  their  payment  to  plaintiff  of 
f 25  per  month  up  to  April  1st,  instead  of  to  Fancher,  at  the  rate 
of  f  16.66  per  month,  was  made  for  the  purpose  of  avoiding  any 
trouble  with  plaintiff.  The  court  left  to  the  jury  the  question 
whether  the  bargain  between  the  plaintiff  and  the  defendants  was 
fully  made  and  completed  as  he  claimed  it  was;  that  is,  whether 
{he  defendants  did  agree,  upon  terms  fully  stated  and  understood 
by  them,  to  lease  from  the  plaintiff  for  the  term  of  one  year  the 
premises  at  the  agreed  sum  of  |300;  and  the  court  also  properly 
instructed  the  jury  as  to  the  rule  requiring  the  minds  of  the  parties 
to  meet,  and  to  thoroughly  understand  each  other,  in  order  to  make 
a  bargain  complete.  Under  this  charge  the  jury  found  a  verdict 
for  the  plaintiff  for  the  full  year's  rent,  less  what  had  concededly 
been  paid.  A  careful  examination  leads  us  to  the  conclusion  that 
we  should  not  disturb  the  verdict  of  the  jury  on  the  ground  that  it 
is  not  sustained  by  the  evidence  in  the  case.  Of  course,  if  the  mindfs 
of  the  parties  did  not  meet  as  to  all  the  essential  particulars  of 
the  contract,  there  was  no  leasing.  Of  course,  if  a  written  contract 
was  subsequently  to  be  drawn  up,  and  it  was  left  until  then  to 
agree  upon  some  of  its  terms  and  conditions,  there  was  no  lea»- 
ing.  But,  if  the  terms  were  all  agreed  upon,  and  nothing  more 
was  to  be  done  except  to  reduce  them  to  writing,  the  contract 
was  complete,  even  though  the  writing  was  never  drawn.  Sanders 
V.  Fruit  Co.,  144  N.  Y.  209,  39  N.  E.  75.  The  difficulty  with  the 
appellants'  argument  is  that  the  plaintiff's  evidence  is  clear  that 
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the  minds  of  the  parties  did  so  meet,  and  there  is.  mach  evidence  in 
the  case  to  sustain  that  claim.  Evidently  some  soit  of  a  contract 
was  made,  which  the  parties  proposed  to  have  reduced  to  writing, 
and  the  question  is  whether  the  one  defendants  had  drawn  or 
the  one  plaintiff  had  drawn  correctly  expressed  the  bargain  made. 
It  was  peculiarly  a  question  for  the  jury,  who  saw  all  the  wit- 
nesses, whose  attention  was  called  to  the  precise  point  to  be  de 
cided  by  them,  and  who  were  therefore  as  well  prepared  as  we  are 
to  determine  from  the  conflicting  evidence  before  them  which  party 
was  giving  a  true  version  of  the  transaction.  Newman  v.  Wilson,  78 
Hun,  295,  28  N.  Y.  Supp.  914;  Thompson  v.  Vrooman  (Sup.)  21  N.  Y. 
Supp.  180;  Fowler  v.  Van  Natta,  71  Hun,  343,  25  N.  Y.  Supp.  1; 
Devlin  v.  Greenwich  Sav.  Bank,  125  N.  Y.  756,  26  N.  E.  744. 

Nor  do  we  think  that,  if  there  was  an  outstanding  right  in  Fancher 
to  occupy  the  premises  until  April  1st,  it  was  any  legal  objection  to 
the  making  of  such  a  contract  between  those  parties  as  the  plain- 
tiff claims  was  made.  According  to  the  defendants'  statement, 
when  they  applied  to  plaintiff  for  a  lease  for  the  term  of  one  year 
or  more,  they  had  already  bought  out  Fancher's  interest,  and,  inas- 
much as  they  then  represented  him,  they  could  surrender  or  waive 
any  rights  which  his  lease  gave,  and  were  in  a  situation  to  make 
such  a  new  lease,  to  commence  at  that  date,  as  they  chose  to  make. 
If  they  did  in  fact  then  make  a  new  lease,  to  commence  then,  it 
would  seem  clear  that  they  surrendered  any  rights  they  acquired 
under  Fancher's  lease,  and  held  their  possession  thenceforth  under 
the  new  leasing.  Coe  v.  Hobby,  72  N.  Y.  141-146.  If  this  view  is 
correct,  none  of  the  exceptions  to  the  charge  or  to  the  rulings  con- 
cerning the  Fanch^  lease  are  ground  for  a  new  trial.  Concede  that 
such  a  lease  existed,  and  that  it  was  assigned  to  defendants,  as  they 
and  Fancher  claim,  and  yet  it  furnishes  no  defense,  if  the  new 
agreement  was  made  upon  which  this  action  is  based.  The  whole 
case  seems  to  turn  upon  the  question  of  fact  whether  a  new  lease 
was  taken  by  defendants  as  plaintiff  claims,  and  we  cannot  disturb 
the  finding  of  the  jury  upon  that  question. 

The  offer  by  defendants  to  show  that  in  October  prior  to  the  ter- 
mination of  the  lease  the  plaintiff  had  conveyed  away  the  premises 
without  reserving  the  rent  for  same  was  properly  ^excluded.  The 
answer  is  a  mere  general  denial,  and  under  it  such  a  defense  as 
the  offer  contemplated  could  not  be  shown.  McKyring  v.  Bull,  16 
N.  Y.  297-307;  Linton  v.  Fire  Works  Co.,  124  N.  Y.  533-536,  27 
N.  E.  406. 

For  the  same  reason  the  defense  that  the  wife  of  the  plaintiff 
was  a  joint  owner  of  the  |H*emises  was  not  before  the  court,  and 
not  available  to  the  defendants  in  this  action.  Abbe  v.  Clark,  31 
Barb.  238;  Conklin  v.  Barton,  43  Barb.  435.  We  discover  in  the 
record  no  error  for  which  this  judgment  should  be  reversed. 

Judgment  and  order  appealed  from  affirmed,  with  costs. 

LANDON,  MEBWIN,  and  PUTNAM,  J  J.,  concur.  HERRICK, 
J.,  dissents. 
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FIRST  NAT.  BANK  OF  HOOSICK  FALLS  v.  WALLACE  et  al. 

(Supreme  Ck)urt,  Appellate  Division,  Third  Department.    April  14,  18:)C.) 

Attachment— Affidavit— Averment  of  Facts. 

An  affidavit  filed  in  support  of  an  attachment  against  the  property  of  a 
firm  on  the  ground  that  it  had  disposed  of  its  property  with  Intent  to  de- 
fraud creditors  stated  that  W.,  one  of  the  partners,  had  general  control  of 
partnership  funds,  and  appropriated  large  sums  thereof  to  the  payment 
of  his  individual  debts,  and  that  he  transferred  to  his  wife  his  Individual 
property  a  short  time  before  the  assignment,  and  that  the  assignment  was 
made  with  intent  to  defraud.  Other  affidavits  showed  that  the  other  mem- 
bers of  the  firm  did  not  know  much  about  its  financial  condition,  that  W. 
had  used  partnership  funds  to  pay  his  individual  debts,  but  there  was 
nothing  to  show  any  connivance  between  W.  and  his  co-partners.  Held, 
that  such  affidavits  did  not  state  any  facts  from  which  the  court  could 
infer  any  fraudulent  intent  on  the  part  of  the  firm,  but  merely  showed  that 
W.  had  defrauded  his  co-partners. 

Appeal  from  special  term. 

Action  by  the  First  National  Bank  of  Hoosick  Falls  against  Tru- 
man J.  Wallace,  Edward  M.  Jones,  and  William  H.  Ely.  From  an 
order  refusing  to  vacate  an  attachment  against  defendants'  property 
on  motion  of  subsequent  judgment  creditors,  said  creditors  appeal. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  MERWIN,  and 
PUTNAM,  JJ. 

Davenport  &  HoUister,  for  appellants. 
Geo.  E.  &  H.  J.  Greene,  for  respondent. 

PARKER,  P.  J.  The  defendants  are  co-partners,  doing  business 
nnder  the  Arm  name  of  Wallace,  Jones  &  Ely,  and  the  plaintiff 
claims  that  as  such  they  are  indebted  to  it  in  the  sum  of  f  23,000 
and  upward.  It  also  claims  that  the  defendants  have  disposed  of 
their  property  with  the  intent  to  defraud  their  creditors,  and  on  that 
ground  it  has  procured  and  caused  to  be  levied  an  attachment 
against  their  property.  The  attachment  recites  that  the  defendants 
are  co-partners,  and  that  ^'they  have  assigned,  disposed  of,  and  se- 
creted their  and  its  property  with  intent  to  defraud  its  and  their 
creditors,"  and  directs  the  sheriff  to  attach  and  safely  keep  the  prop- 
erty of  the  defendants.  The  action  therefore  is  against  the  defend- 
ants jointly  as  a  firm,  and  the  attachment  is  against  the  firm's  prop- 
erty. Other  creditors  of  the  defendants,  having  subsequently  ob- 
tained judgment,  levied  an  execution  upon  the  property  attached, 
moved  at  special  term  to  vacate  such  attachment  on  the  papers  up- 
on which  it  was  granted,  and  from  the  order  denying  such  motion 
this  appeal  is  taken. 

The  transfer  complained  of  is  a  general  assignment  made  for  the 
benefit  of  creditors.  There  is  no  distinct  statement  in  any  aflSdavit 
that  such  an  assignment  was  ever  made,  and  we  are  left  in  igno- 
rance whether  the  one  complained  of  assumed  to  convey  firm  prop- 
erty only  or  to  include  the  individual  property  of  the  partners;  but 
from  the  whole  tenor  of  the  aflidavits  it  may,  perhaps,  be  assumed 
that  the  firm  had  assigned  its  firm  property  to  pay  its  firm  debts. 
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Starting  with  that  assumption,  it  becomes  necessary,  in  wder  to  sus- 
tain this  attachment,  for  the  plaintiff  to  show  that  the  affidavit  upon 
which  it  was  granted  contained  a  statement  of  facts  from  which  the 
judge  who  granted  it,  in  the  exercise  of  his  judgment,  could  legally 
infer  that  the  firm  made  such  assignment  with  intent  to  defraud  "its 
creditors.*'  Bogart  v.  Dart,  25  Hun,  395;  Central  Nat  Bank  of 
Troy  V.  Ft.  Ann  Woolen  Co.  (Sup.)  24  N.  Y.  Supp.  641;  Id.,  76  Hun, 
610,  27  N.  Y.  Supp.  1114.  The  opinion  of  the  affiant  is  not  a  fact 
upon  which  the  judge's  conclusion  may  be  based.  Ladenburg  v. 
Bank,  87  Hun,  269,  275,  33  N.  Y.  Supp.  821.  Bank  v.  Barker  (Sup.) 
16  N.  Y.  Supp.  75.  And  if  the  facts  are  stated  on  information  and 
belief  the  sources  of  the  information  and  the  grounds  of  the  belief 
must  be  also  stated,  so  that  the  judge  may  himself  determine  wheth- 
er they  have  a  proper  basis  to  rest  upon.  Buell  v.  Van  Camp,  119 
N.  Y.  160-164,  23  N.  E.  538;  Hitner  v.  Boutilier,  67  Hun,  203,  22 
N.  Y.  Supp.  64.  And  if  the  facts  stated  are  as  consistent  with  an 
honest  intent  as  they  are  with  a  fraudulent  one,  fraud  may  not  be 
inferred  from  them.  Stow  v.  Stacy  (Sup.)  9  N.  Y.  Supp.  1,  2;  Morris 
V.  Talcott,  96  N.  Y.  107.  After  a  careful  study  of  the  affidavit  upon 
w^hich  this  attachment  was  granted,  I  have  been  unable  to  dis- 
cover the  statement  of  a  single  fact  from  which  it  can  be  legally 
inferred  that  the  assignment  complained  of  was  made  with  a  fraud- 
ulent intent.  The  affidavit  of  Getty  tends  to  show  that  the  partner 
Wallace  had  the  general  control  of  the  co-partnership  funds,  and 
that  the  affiant  verily  believes  he  had  appropriated  |2,530.40  there- 
of to  the  payment  of  his  individual  debts;  also  that  he  transferred 
to  his  wife  some  of  his  individual  property  a  short  time  before  the 
assignment.  He  also  says  that  he  believes  from  the  affidavits  of 
Jones,  Easton,  and  Green  that  the  assignment  was  made  with  the 
intent  to  defraud,  but,  as  those  affidavits  were  before  the  judge  who 
gi*anted  the  attachment,  a  statement  of  his  opinion  of  them  added 
nothing  to  their  effect.  The  affidavit  of  Jones  tends  to  show  that  for 
years  Wallace  had  kept  the  books  which  showed  the  financial  con- 
dition of  the  firm,  and  that,  so  far  as  he  knows,  the  other  partners 
did  not  know  much  about  it.  The  affidavit  of  Easton  shows  that  a 
short  time  before. the  assignment  Wallace  gave  him  the  firm's  note 
for  a  debt  which  he  (Wallace)  personally  owed,  and  that  Easton  now 
holds  it  against  the  firm's  assign^.  Now,  in  neither  of  these  affi- 
davits is  there  a  fact  stated  that  is  not  consistent  with  an  honest 
purpose  on  the  part  of  the  firm  in  making  their  general  assignment 
Concede  that  Wallace  transferred  all  his  individual  property  to  his 
wife;  concede  that  the  firm  trusted  him  entirely  with  the  manage- 
ment of  its  financial  affairs,  and  that  he,  betraying  such  trust,  used 
the  firm's  moneys  to  pay  hife  indi^idual  debts,— -do  such  facta  im- 
peach the  good  faith  of  the  firm,  which,  after  it  discovers  them,  and 
finds  that  it  has  not  funds  with  which  to  meet  the  drafts  upon  it, 
makes  a  general  assignment  for  the  benefit  of  all  its  creditors? 
There  is  not  a  statement  in  any  of  those  affidavits  that  tends  to  show 
that  the  other  co-partners  in  any  way  coimived  with  the  acts  of 
Wallace;  on  the  contrary,  it  would  appear  that  they  had  been  de- 
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f rauded  by  him,  and  were  therefore  forced  to  make  the  assignment 
Not  a  fact  is  suggested  in  any  of  them  that  the  co-partners  as  a  firm 
have  secreted  or  reserved  to  themselves  any  of  the  firm  assets.  The 
only  other  affidavit  is  that  of  M.  Green.  He  also  swears  that  he 
believes  from  the  affidavits  of  the  others  above  named  that  the  as- 
signment was  made  with  intent  to  defraud;  but  it  appears  that 
his  belief  in  that  respect  is  based  upon  very  insufficient  grounds. 

It  remains  to  examine  the  statement  of  fact  contained  in  his  affi- 
davit. It  states  that  on  April  22d  the  "defendant  purported  to  make 
an  -assignment,"  and  that  from  the  facts  thereinbefore  stated  in  his 
affidavit  he  believes  it  was  with  the  intent  to  defraud  their  cred- 
itors. But  the  only  facts  before  stated  go  to  show  that  Wallace  de- 
ceived him  with  reference  to  paying  certain  notes  he  held  against 
the  firm ;  nothing  whatever  implicating  the  co-partners  in  any  fraud- 
ulent designs.  He  then  goes  on  to  state  that  the  assignment  did  not 
intend  to,  and  did  not,  convey  all  the  Arm's  assets.  The  language  of 
the  assignment  is  the  best  evidence  of  what  it  conveyed,  and  his 
statement  of  what  was  intended,  or  what  it  conveyed,  was  but  the 
statement  of  an  opinion.  The  language  of  the  instrument  is  the 
source  from  which  the  judge  should  draw  his  own  conclusion.  The 
affidavit  then  goes  on  to  state  that  Wallace  secreted  a  large  amount 
of  the  firm  assets  before  the  assignment  was  made.  Concede  it; 
nevertheless,  if  they  were  Arm  assets,  they  would  pass  by  the  as- 
signment to  the  assignee,  and,  unless  the  other  partners  were  privy 
to  such  concealment,  it  would  not  affect  the  good  faith  of  the  as- 
signment. It  was  Wallace's  fraud  on  the  Arm,  not  the  Arm's  fraud 
on  its  creditors.  He  next  states  that  in  the  assignment  is  an  at> 
tempt  to  prefer  the  estate  of  Lyman  Wilder,  deceased,  of  which  the 
defendants  Wallace  and  Jones  were  executors,  to  the  amount  of 
112,300;  that  such  attempt  is  fraudulent,  and  is  an  effort  to  pay  with 
the  Arm's  assets  money  that  the  Arm  never  borrowed  from  the  exec- 
utors, and  that  Wallace  had  appropriated  to  his  own  use.  Now,  if 
there  was  a  direct  statement  that  the  Arm  had  in  such  assignment 
preferred  such  executors  to  the  amount  of  |12,300,  and  that  no  such 
debt  was  o^ing  them  by  the  Arm,  we  would  have  before  us  a  fact 
from  which  a  fraudulent  intent  might  be  inferred,  and,  if  such  was 
the  fact,  it  was  a  very  easy  thing  to  have  so  stated  it.  But  the  af- 
Aant  makes  no  such  statement.  He  says  an  attempt  to  so  prefer 
was  made.  What  the  assignment  really  provides  on  that  subject  is 
not  disclosed.  So  he  says  the  Arm  never  borrowed  the  money  from 
the  executors-  If  it  had  borrowed  from  the  deceased,  or  if  it  had 
guarantied  its  payment  for  one  who  did  borrow  from  the  executors, 
it  might  still  owe  the  executors  the  full  amount.  Also  he  says  Wal- 
lace had  the  money,  and  appropriated  it  to  his  own  use.  Possibly 
Wallace  borrowed  the  money  and  the  Arm  guarantied  its  payment, 
and  took  security  from  Wallace  for  so  doing.  Possibly  Wallace 
stole  the  money  from  the  Arm  after  it  borrowed  from  deceased.  The 
facts  connected  with  the  transaction  are  not  stated.  As  to  the 
$4,500  note,  a  part  of  the  |12,300,  the  affiant  believes  from  an  ex- 
amination of  Wallace's  bank  account  that  the  Arm  had  no  part  of 
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it.  But  would  such  account  show  whether  the  firm  had  it,  and  what 
does  it  show?  The  affiant's  idea  of  what  it  shows,  and  his  belief 
deduced  therefrom,  is  not  the  fact  upon  which  the  judicial  mind 
could  base  a  conclusion.  The  trouble  is  that  no  fact  is  stated  in 
this  connection  from  which  it  could  be  inferred  that  the  firm  had 
preferred  to  the  executors  a  debt  that  it  did  not  owe  them.  A  valid 
indebtedness  to  that  amount  is  entirely  consistent  with  every  state- 
ment made  in  that  affidavit,  and  hence  no  intent  to  defraud  can  be 
based  upon  it.  As  to  the  remaining  averments  in  this  affidavit,  it 
is  not  necessary  to  analyze  each  by  itself.  It  is  sufficient  to  ^y 
that  none  of  them  are  inconsistent  with  an  honest  purpose  on  the 
part  of  the  firm  in  making  the  assignment  in  question.  I  conclude, 
therefore,  that  the  prior  fraudulent  act  of  Wallace  in  diverting  the 
funds  of  the  firm  to  the  payment  of  his  individual  debts,  or  his  de- 
sign to  secrete  its  assets  to  his  own  use,  unless  it  was  known  to 
and  acquiesced  in  by  the  other  partners,  would  not  be  ground  for 
attachment  against  the  firm's  property.  I  further  conclude  that 
there  is  no  fact  shown  in  the  moving  papers  from  which  the  judge 
might  lawfully  infer  that  the  co-partners  of  Wallace  were  privy  to 
his  fraudulent  designs,  or  that  they  made  the  assignment  in  ques- 
tion with  the  intent  to  defraud  their  creditors.  In  this  mattw  the 
defendants  are  not  the  moving  parties.  If  they  were,  the  special 
term,  in  the  exercise  of  its  discretion,  might  perhaps  have  required 
them  to  affirmatively  show  that  the  firm  was  not  privy  to  Wal- 
lace's acts,  and  because  they  did  not,  on  affidavits,  fully  explain  the 
whole  transaction,  it  might  have  allowed  the  attachment  to  stand. 
But  subsequent  lienors  have  not  the  means  for  such  a  full  explana- 
tion, and  the  case  becomes  one  of  strict  legal  right  between  rival 
creditors,  each  claiming  the  better  lien;  and  the  sole  question  pre- 
sented is  whether  the  affidavits  upon  which  the  attadbiment  was 
granted  were  sufficient  to  warrant  it.  Haebler  v.  Bernharth,  115 
N.  Y.  463,  22  N.  E.  167.  For  those  reasons  the  order  of  the  special 
term  should  be  reversed,  with  costs. 

Order  appealed  from  reversed,  with  costs  and  disbursements,  and 
the  motion  to  vacate  the  attachment  granted,  with  costs.  All  con- 
cur. 


KEEFFE  V.  NATIONAL  ACC.  SOO.  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  Third  Department    April  14,  1896.) 

1.  Accident  Insurance— Voluntary  Exposure—Question  for  Jury. 

A  person,  by  riding  in  a  bicycle  race,  does  not,  as  a  matter  of  law,  over- 
exert himself,  or  Toluntarily  expose  himself  to  danger,  within  a  provision 
of  an  accident  policy  that  it  shall  not  cover  injuries  resulting  from  volun- 
tary overexertion,  or  voluntary  or  unnecessary  exposure  to  danger. 

2.  Same— Pleading  Defense. 

Under  an  answer  which  sets  up  as  a  defense  that  the  policy  sued  on 
provided  that  no  action  should  be  brought  thereon  unless  commenced 
within  one  year  from  the  date  of  the  accident,  defendant  cannot  show  that 
the  policy  provided  that  no  recovery  could  be  had  unless  action  should  be 
begun  within  six  months  from  the  date  of  the  receipt  of  proofs  of  the  in- 
jury. 
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8.  Contracts— Ousting  Ooitbts  op  Jurisdiction. 

A  proyision  in  an  insurance  policy,  that  the  insured  shall  submit  to  arbi- 
tration any  differences  that  may  arise  as  to  his  rights  under  It,  is  void 
as  ousting  the  courts  of  jurisdiction. 

Appeal  from  circuit  court. 

Action  by  John  J.  Keeffe  against  the  National  Accident  Society  of 
New  York  on  an  accident  policy.  Prom  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial  on  the  minutes,  defendant  appeals.    Affirmed. 

Argued  before  PARKER,  P.  J.,  and  HERRICK,  MERWIN,  and 
PUTNAM,  JJ. 

Stephen  W.  Collins,  for  appellant 

D.  F.  Keeffe  (A.  Armstrong,  Jr.,  of  counsel),  for  respondent. 

PARKER,  P.  J.  This  action  is  brought  upon  an  accident  policy 
issued  by  the  defendant  to  the  plaintiff,  and  is  to  recover  for  inju- 
ries sustained  while  riding  in  a  bicycle  race.  The  following  provi- 
sion was  contained  in  the  policy:  "This  policy  shall  not  extend  to 
or  cover  injury  resulting  from  voluntary  overexertion,  either  volun- 
tary or  unnecessary  exposure  to  danger,  or  to  obvious  risk  of  in- 
jury." The  defendant  claimed  that  an  injury  sustained  while  rid- 
ing in  such  a  race  was  within  the  above  exception,  and  moved  for  a 
nonsuit  on  that  ground.  The  court  denied  the  motion,  and,  on  that 
subject,  submitted  to  the  jury  the  question  whether  the  plaintiff  was 
injured  by  his  voluntarily  or  unnecessarily  exposing  himself  to  dan- 
ger, or  to  the  obvious  risk  of  injury.  This  was,  we  think,  a  correct 
disposition  of  the  question  raised  by  the  defendant.  It  cannot  be 
said,  as  a  matter  of  law,  that  the  plaintiff  was  overexerting  himself, 
nor  that  he  voluntarily  exposed  himself  to  danger  by  entering  into 
the  race.  Different  and  equally  intelligent  and  unbiased  men  might 
fairly  differ  in  opinion  as  to  whether  or  not,  by  taking  part  in  such 
a  race,  any  risk  of  injury  was  necessarily  incurred,  and  we  think  the 
court  was  right  in  leaving  the  decision  of  that  question  to  the  jury. 
Hart  V.  Bridge  Co.,  80  N.  Y.  622;  Bank  v.  Sloan,  135  N.  Y.  371-383, 
32  N.  E.  231. 

A  motion  for  a  nonsuit  was  also  made  upon  the  further  ground 
"that  the  proof  showed  that  the  action  was  not  brought  within  the 
time  limited  by  the  policy  during  which  an  action  could  be  brought." 
The  answer  set  up,  as  one  of  the  defenses  relied  upon,  that  the  policy 
provided  "that  no  suit  or  proceeding  at  law  or  equity  shall  be  brought 
to  recover  any  sum  hereby  provided  for,  unless  the  same  is  com- 
menced within  one  year  from  the  date  of  the  accident."  It  also 
averred  that  the  accident  occurred  on  July  14,  1893,  and  that  the 
action  was  not  commenced  until  September  10,  1894,  nearly  two 
months  after  the  expiration  of  one  year  after  said  July  14,  1893,  the 
time  limited  by  said  certificate  within  which  an  action  could  be 
brought  thereunder.  But  no  such  provision  is  contained  in  the 
policy.  It  is  there  provided  that  no  recovery  can  be  had  under  it 
unless  an  action  is  begun  within  six  months  from  the  date  when 
the  society  shall  have  received  proofs  of  the  injury,  etc., — a  very 
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different  provision  from  the  one  pleaded.  We  are  of  the  opinion 
that  the  defendant  could  not  avail  itself  of  the  defense  that  the  ac- 
tion was  not  brought  within  the  time  limited  by  the  contract,  un- 
less it  was  pleaded,  and  that  the  answer  did  not  plead  such  limita- 
tion. It  set  up  a  claim  that  could  not  be  sustained  by  the  contract, 
and  one  calculated  to  mislead,  rather  than  to  inform  plaintiff  of  the 
defense  upon  which  the  motion  for  nonsuit  was  based.  Moreover, 
it  does  not  appear  that  any  proof  was  offered  by  defendant,  or  that 
any  was  made  under  this  defense.  The  date  when  the  proofs  of  in- 
jury were  received  is  conceded,  but  there  is  no  concession,  nor  proof 
offered,  nor  fact  called  to  the  attention  of  court  or  counsel,  indicat- 
ing when  the  action  was  commenced.  It  is  true  that  the  summons 
appears  to  have  been  dated  September  7, 1894;  and,  if  it  be  conceded 
that  such  fact  might  be  referred  to  as  proof  that  the  action  was  not 
commenced  before  that  date,  yet  we  are  not  at  liberty  to  assume 
that  it  was  before  the  court  on  the  trial,  nor  to  treat  it  as  in  evi- 
dence now,  without  an  amendment  of  the  defendant's  pleading.  At 
the  time  motion  for  nonsuit  was  made,  no  proof  had  been  offered, 
and  none  could  have  been  received,  «under  defendant's  answer,  as  to 
when  the  action  was  commenced,  except  upon  special  application 
to  the  court,  and  an  amendment  of  the  pleadings  No  such  appli- 
cation was  mside,  and  the  question  as  to  when  the  action  was  com- 
menced does  not  seem  to  have  been  referred  to.  We  conclude,  there- 
fore, that  in  this  respect  the  motion  was  properly  denied. 

The  claim  that  plaintiff  could  not  recover  because  he  had  refused 
to  submit  to  arbitration,  under  the  provisions  of  the  policy,  is  not 
pressed  upon  this  appeal,  and  evidently  could  not  be  susto^ined.  If 
such  provision  amounts  to  anything,  it  is  to  the  effect  that  all  dif- 
ferences arising  under  the  contract  must  be  arbitrated  at  the  re- 
quest of  the  insurer.  Such  a  provision  would  oust  the  court  of  all 
jurisdiction,  and  therefore  is  not  valid  as  a  bar  to  the  action.  Pres- 
ident, etc.,  Delaware  &  H.  Canal  Co.  v.  Pennsylvania  Coal  Co.,  50  N. 
Y.  266;  Seward  v.  City  of  Rochester,  109  N.  Y.  164,  16  N.  E.  348. 
We  conclude  that  no  error  was  committed  upon  this  trial,  and  that 
the  judgment  should  be  affirmed. 

Judgment  and  order  appealed  from  affirmed,  with  costs. 

MERWIN   and  PUTNAM,  JJ.,  concur.     HERRICK,  J.,  concurs 

in  result. 


BURNS  v.  GLENS  PALLS,  S.  H.  &  FT.  E.  ST.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department.    April  14.  1896.) 

Master  and  Sbrvant— Ltabtlity  of  Ma8tbr— Tort  op  Servant. 

In  an  action  for  wrongfully  ejecting  plalntlflf  from  defendant's  car,  a  re- 
quest to  charge  without  qualification  that  defendant  was  not  liable  if  the 
conductor's  conduct  was  willful  or  malicious,  or  If  his  acts  were  done 
with  a  purpose  of  his  own,  was  properly  refused,  because  a  master  is  lia> 
ble  for  the  acts  of  his  servant  within  the  general  scope  of  his  employment 
while  engaged  in  the  master's  business,  and  done  with  a  view  to  the  fur- 
therance of  his  business,  whether  the  act  is  done  negligently,  wrongfully, 
or  even  willfully. 
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Appeal  from  circuit  court. 

Action  by  Charles  Bums  against  the  Glens  Falls,  Sandy  Hill  &  Ft. 
Edward  Street-Railroad  Company.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  made  on  the  judge's  minutes,  defendant  appeals. 
Affirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM,  JJ. 

G.  M.  Ingalsbe  (Potter  &  Lillie,  of  counsel),  for  appellant 
W.  E.  Young,  for  respondent. 

PARKER,  P.  J.  This  case  was  sent  to  the  jury  upon  the  ques- 
tion of  fact  whether  the  conductor  used  unnecessary  violence  or 
inflicted  unnecessary  indignity  upon  the  plaintiff  while  ejecting  him 
from  the  car.  On  that  question  the  jury  have  found  for  the  plaintiff, 
and  the  defendant  asks  for  a  new  trial,  on  the  ground  that  such 
verdict  was  not  sustained  by  the  evidence,  and  also  for  alleged  error 
in  the  charge  of  the  court. 

Although  the  conductor  testified  that  the  car  stopped,  and  plaintiff 
was  put  off,  at  a  point  something  over  500  feet  from  where  plaintiff's 
witnesses  Yarter  and  Young  stood,  yet  they  testify  that  it  stopped 
in  front  of  the  Halfway  House,  where  they  were  sitting;  one  of  them 
says  about  30  feet  away.  They  claim  not  only  to  have  seen  the 
transaction,  but  that  the  car  stopped  where  they  could  see  it;  and  on 
the  question  of  fact  the  evidence  on  the  part  of  the  defendant  is 
very  far  from  being  so  conclusive  that  the  verdict  of  the  jury  should 
be  disturbed.  Thompson  v.  Vrooman  (Sap.)  21  N.  Y.  Supp.  179; 
Sweenv  v.  Mayor  (Sup.)  17  N.  Y.  Supp.  797;  Baird  v.  Mayor,  96 
N.  Y.  567;  Newman  v.  Wilson,  78  Hun,  295,  28  N.  Y.  Supp.  914. 

The  claim  of  error  in  the  charge  is  that  the  court  did  not  properly 
instruct  the  jury  as  to  what  would  be  the  effect  upon  the  defendant's 
liability  if  the  conduct  of  the  conductor  was  willful  and  malicious, 
and  done  with  a  purpose  of  his  own.  The  rule  of  law  upon  that  sub- 
ject seems  to  be  settled  substantially  as  follows: 

"For  acts  of  the  servant  within  the  general  scope  of  his  employment,  while 
engaged  In  his  master's  business,  and  done  with  a  view  to  the  furtherance  of 
that  business  and  the  master's  Interest,  the  master  will  be  responsible, 
whether  the  act  be  done  negligently,  wantonly,  or  even  wiUfully.  In  general 
terms,  if  the  servant  misconducts  himself  in  the  course  of  his  employment, 
his  acts  are  the  acts  of  the  master,  who  must  answer  for  them.  There  are 
intimations  In  several  cases  of  authority  that  for  the  willful  act  of  the  servant 
the  master  is  not  responsible.  ♦  ♦  ♦  But  these  intimations  are  subject  to 
the  material  qualifications  that  the  acts  designated  'wiUfuF  are  not  done  in 
the  course  of  the  service,  and  were  not  such  as  the  servant  intended  and  be- 
lieved to  be  for  the  interest  of  the  master..  In  such  case  the  master  would  not 
be  excused  from  liability  by  reason  ot  the  quality  of  the  act.  ♦  ♦  ♦  If  a 
servant  goes  outside  of  his  employment,  and  without  regard  to  his  service, 
acting  maliciously,  or  in  order  to  effect  some  purpose  of  his  own,  wantonly 
commits  a  trespass,  or  causes  damage  to  another,  the  master  Is  not  responsi-  . 
ble;  so  that  the  inquiry  is  whether  the  wrongful  act  is  in  the  course  of  the 
employment,  or  outside  of  it,  and  to  accomplish  a  purpose  foreign  to  it." 
Mott  V.  Ice  Co.,  73  N.  Y.  543-547. 

See,  also,  Ochsenbein  v.  Shapley,  85  N.  Y.  215-220. 
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In  Hoflfman  v.  Railroad  Co.,  87  N.  Y.  25^2,  it  is  said: 

"The  defendant  is  responsible  unless  tlie  brakeman  used  his  authority  as  a 
mere  cover  for  accomplishing  an  Independent  and  wrongful  purpose  of  his 
own." 

See,  also,  Meehan  v.  Morewood,  52  Hun,  566,  5  N.  Y.  Supp.  710. 

Three  requests  to  charge  were  made  by  defendant's  counsel,  each 
one  of  which  was  a  separate  and  distinct  proposition,  and  each  one 
of  which  must  stand  or  fall  by  itself.  The  first  was  that,  if  the 
conductor's  act  was  willful,  the  defendant  was  not  liable;  clearly,  a 
proposition  not  sustained  by  the  rule  above  quoted.  The  second 
request  was  that,  if  his  conduct  was  malicious^  the  defendant  was 
not  liable;  a  proposition  evidently  not  sustained  by  the  above  rule, 
for  it  is  there  said  that,  though  the  act  be  "wantonly  or  even  willfully 
done,"  the  master  is  liable  if  it  was  done  in  the  course  of  his  service, 
and  intended  to  be  for  the  master's  interest.  The  third  request  was 
that,  if  the  acts  were  done  "with  a  purpose  of  his  own,"  the  defendant 
was  not  liable.  Manifestly,  this  proposition  is  not  a  correct  one, 
for  the  purpose  of  his  own  might  have  been  to  put  the  plaintiff  off 
the  car,  in  the  interest  of  defendant,  and  in  obedience  to  his  instruc- 
tions. Such  a  purpose,  clearly,  would  not  exonerate  the  defendant 
The  test  is  not  the  "quality  of  the  act,"  but  whether  or  not  it  is  do^^ 
outside  of  the  servant's  employment,  and  to  accomplish  a  purpose  of 
his  own  foreign  to  such  employment;  and  neither  of  the  requests 
includes  that  element  in  the  proposition  it  presents.  But  the  court 
charged  the  last  prpposition  with  some  modification,  and  the  defend- 
ant complains  that  in  so  doing  he  misstated  the  rule.  The  statement 
was  substantially  to  the  effect  that,  so  far  as  the  conductor  was 
acting  in  the  performance  of  his  duty  as  agent  of  the  defendant,  the 
defendant  was  liable  for  his  acts;  but  if  the  altercation  was  one 
between  the  conductor  and  the  plaintiff,  wholly  unconnected  with 
the  business  of  the  defendant,  the  defendant  would  not  be  liable. 
Both  of  the  propositions  contained  in  that  statement  are  correct; 
and,  if  counsel  desired  a  more  full  explanation  as  to  just  what 
the  conductor's  motives  and  purposes  must  be  in  order  to  exonerate 
the  defendant,  he  should  have  made  specific  requests  to  charge,  in 
which  the  correct  rule  was  stated.  Certainly,  the  requests  which 
he  did  make  were  not  correct,  and  the  only  exception  he  took  to  the 
charge  was  that  it  did  not  conform  to  those  requests. 

The  other  exceptions  taken  to  the  charge,  and  to  the  refusals  to 
charge  as  requested,  are  not  pressed  by  5ie  defendant,  and  we  do 
not  discover  any  error  in  them.  Our  conclusion  is  that  the  judg- 
ment should  be  affirmed. 

Judgment  and  order  appealed  from  affirmed,  with  costs. 

HERRICK,  MERWIN,  and  PUTNAM,  JJ.,  concur.  LANDON,  J., 
concurs  in  the  result. 
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FIRST  NAT.  BANK  OF  SARATOGA  SPRINGS  v.  SLATTERY  et  al. 
(Supreme  Court,  Appellate  Diyision,  Third  Department.    April  14,  1800.) 

1.  Pleading — Motion  to  Strike  Out— Defense  or  Counterclaim. 

Where  a  defendant  designates  the  t&cU  which  he  sets  forth  in  his  an- 
swer as  a  defense,  he  cannot  afterwards  call  it  a  counterclaim,  so  as  to 
defeat  a  motion  to  strike  out  the  answer  as  sham. 

2.  Same— SHA.M  Answer. 

An  answer  in  an  action  on  a  note  which  ayers  that  defendant  sold  and 
delivered  to  plaintiff  certain  bonds,  for  which  plaintiff  is  still  indebted  to 
defendant  and  that  "plaintiff  has  not  accounted  to  said  defendant  for 
the  value  of  said  bonds,"  will  be  stricken  out  as  sham;  since  the  aver- 
ment as  to  accounting  is  Inconsistent  with  the  idea  of  a  sale,  and  a  deposit 
of  the  bonds  as  collateral  security  is  not  a  sale  thereof. 

3.  Corporation— Action  against— Denying  Corporate  Existence. 

An  answer  in  an  action  by  a  bank  denying  on  information  and  belief 
that  plaintiff  was  a  banking  association  by  the  name  set  forth  in  the  com- 
plaint, and  averring  on  Information  and  belief  that  there  is  no  such  cor- 
poration as  that  alleged  in  the  complaint,  does  not  amount  to  an  affirmative 
allegation  that  plaintiff  is  not  a  corporation  (Code  Civ.  Proc.  §  177G),  as  to 
raise  an  issue  on  that  question. 

Appeal  from  special  term. 

Action  by  the  First  National  Bank  of  Saratoga  Springs  against 
Edward  J.  Slattery  and  Walter  H.  Hanson.  From  an  order  strik* 
ing  out  a  portion  of  the  answer  as  sham,  and  directing  judgment  for 
plaintiff  on  the  remaining  part  of  the  answer  as  frivolous,  defend- 
ants appeal.    Affirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  MERWTN,  and 
HERRICK,  JJ. 

Pratt  &  Logan  (Lewis  W.  Pratt,  of  counsel),  for  appellants. 
Edgar  T.  Brackett  (W.  P.  Butler,  of  counsel),  for  respondent. 

PARKER,  P.  J.  The  CJode  (section  538)  gives  the  court  authority 
to  strike  out  a  sham  defense.  It  may  not  strike  out  a  counterclaim 
as  sham,  for  that  is  not  a  "defense,"  within  the  meaning  of  that  sec- 
tion. Collins  V.  Swan,  7  Rob.  (N.  Y.)  94;  Fettretch  v.  Mackay,  47 
N.  Y.  427.  Nor  can  it  strike  out  an  answer  which  consists  of  a 
mere  denial,  for  the  reasons  given  in  Thompson  v.  Railway  Co.,  45 
N.  Y.  468.  But  we  have  no  doubt  of  its  authority,  in  a  proper  case, 
to  strike  out  any  affirmative  defense,  if  it  clearly  appears  that  it  is 
a  false  one.  Bank  v.  Spencer,  76  N.  Y.  156;  Bank  v.  Inman,  51 
Hun,  97,  5  N.  Y.  Supp.  457;  Bank  v.  Rider,  74  Hun,  349,  26  N.  Y. 
Supp.  490.  The  special  term,  therefore,  had  authority  to  strike  out 
the  defense  contained  in  the  fifth  paragraph  of  the  answer  in  this 
action,  unless  it  is  to  be  considered  a  "counterclaim."  The  pleader 
has  not  designated  it  as  such.  On  the  contrary,  he  has  called  it  a 
"defense."  There  is  a  marked  distinction  recognized  in  the  Code 
between  a  defense  and  a  counterclaim.  See  sections  500  and  507; 
also,  the  definition  of  a  "counterclaim"  in  section  501.  See,  also, 
Fettretch  v.  Mackay,  above  cited.  And,  when  the  pleader  desig- 
nates the  facts  which  he  sets  forth  as  a  "defense,"  the  court  will 
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conclnde  that  he  so  intended  them.  He  will  not  be  at  liberty  to 
call  them  a  "defense"  when  he  serves  the  answer,  and  a  "counter- 
claim" when  a  subsequent  emergency  or  convenience  makes  the 
change  desirable.  Morris  v,  Chamberlin  (Sup.)  14  N.  Y.  Supp.  702; 
Society  v.  Cuyler,  75  N.  Y.  511;  Acer  v.  Hotchkiss,  97  N.  Y.  305-408. 

The  matter  stricken  out,  therefore,  must  be  treated  as  a  defense, 
and,  as  such,  we  have  no  doubt  but  that  it  was  a  sham  one.  There 
are  hardly  facts  enough  stated  in  it  to  constitute  a  defense.  There 
is  an  averment  that  defendant  sold  and  delivered  to  plaintiff  cei*- 
tain  bonds,  of  the  value  of  |15,000,  for  which  it  is  still  indebted  to 
defendant;  but  this  is  followed  by  the  statement  that  "plaintiff  has 
not  accounted  to  said  defendant  for  the  value  of  said  bonds."  Why 
should  plaintiff  account  for  their  value  if  it  had  purchased  the  bonds? 
Such  an  averment  is  utterly  inconsistent  with  the  idea  of  a  sale. 
There  is  no  averment  of  a  request,  or  of  a  price  fixed,  or  of  a  prom- 
ise by  plaintiff  to  pay  what  the  bonds  were  reasonably  worth;  no 
facts  showing  a  sale,  except  what  may  be  inferred  from  the  use  of 
the  words  "sold  and  delivered:"  Certainly,  the  pleader  has  not  fairly 
and  squarely  set  forth  a  contract  of  sale,  and  his  suggestions  of  a  lia- 
bility on  plaintiff's  part  to  account  to  him  for  their  value  raises  the 
serious  question  whether  a  sale  was  ever  made. 

It  is  suggested  by  the  appellant's  points  on  this  appeal  that,  "if 
the  bonds  were  originally  delivered  to  the  plaintiff  as  collateral, 
such  a  transaction  would  constitute  a  sale  and  delivery";  and  it  is 
quite  probable  that  the  pleader  had  this  same  idea  when  he  drew 
this  part  of  his  answer.  Very  clearly,  it  would  be  no  defense  to 
the  action  on  the  note  that  the  plaintiff  held  bonds  as  security  for 
its  payment;  and,  just  as  clearly,  a  deposit  of  bonds  as  collateral 
security  is  not  a  sale  of  them.  In  opposition  to  this,  the  affidavit 
of  plaintiff's  cashier  squarely  and  distinctly  states  that  the  bonds 
were  never  sold  to  the  plaintiff;  that  they  were  deposited  with  it 
as  collateral  security,  for  an  indebtedness  of  which  the  note  in  suit 
was  part;  and  that  the  averment,  in  the  answer,  of  a  sale  and  de- 
livery of  them,  is  absolutely  and  wholly  false.  This  statement  is  in 
harmony  with,  and  to  some  extent  corroborated  by,  the  averment  in 
the  answer  that  plaintiff  has^not  accounted  to  defendant  for  the 
value  of  the  bonds.  The  defendant  does  not  specifically  deny  this 
statement,  nor  attempt  to  explain  the  real  transaction  concerning 
the  bonds.  He  makes  a  new  affidavit,  to  the  effect  that  the  state- 
ments in  his  answer  are  true,  and  adds  nothing  more  to  it.  Such  a 
response  is  altogether  unsatisfactory,  and  leaves  no  doubt  as  to 
the  propriety  of  the  action  of  the  special  term.  The  defense  at- 
tempted to  be  set  up  was  clearly  sham  and  false,  and  was  properly 
stricken  out. 

The  first  paragraph  of  the  answer  denies,  on  information  and  be- 
lief, that  the  plaintiff  is  a  banking  association  by  the  name  set  forth 
in  the  complaint.  The  second  paragraph  avers,  on  information  and 
belief,  that  there  is  no  such  corporation  as  the  "First  National  Bank 
of  Saratoga  Springs,"  as  alleged  in  the  complaint.  Neither  of  these 
is  "an  affirmative  allegation  that  the  plaintiff  is  not  a  corporation," 
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and  hence  they  raise  no  issue  over  that  question.  Code,  §  1776; 
Association  v.  Bead,  93  N.  Y.  474. 

The  making  and  delivering  of  the  note  to  plaintiff  are  admitted, 
and  no  other  allegation  in  the  answer  raises  any  issue  over  any  mate- 
rial fact  which  plaintiff  would  have  to  prove  to  establish  his  claim 
against  the  defendant.  All  of  the  answer  was  frivolous,  and  judg- 
ment against  defendant  was  properly  ordered  thereon.  The  order  of 
the  special  term  was  right,  and  should  be  affirmed  with  costs. 

Order  appealed  from  affirmed,  with  costs  and  disbursements.  All 
concur. 


PEOPLE  ex  rel.  DBPBW  &  S.  W.  R.  CO.  v.  BOARD  OP  RAILROAD 
COM'RS  OF  STATE  OF  NEW  YORK  et  al. 

(Supreme  Court.  Appellate  Division,  Third  Department,    April  14,  1896.) 
Dissenting  opinion.    For  majority  opinion,  see  38  N.  Y.  Supp.  528* 

PARKER,  P.  J.  (dissenting).  The  Depew  &  Southwestern  Rail- 
road Company  filed  its  articles  of  association  on  June  15, 1895.  The 
Terminal  Railway  of  Buffalo  filed  its  articles  of  association  on  June 
17,  1895.  Each  made  application  upon  the  same  day  to  the  board 
of  railroad  commissioners  for  the  certificate  required  by' section  59 
of  the*  "Railroad  Law"  (Laws  1892,  c.  676).  Such  board  heard  the 
two  applications  together.  Upon  the  hearing,  it  appeared  that  each 
company  proposed  to  build  a  road  from  the  village  of  Blasdell  to 
the  Tillage  of  Depew,  a  distance  of  about  11  miles,  all  in  the  county 
of  Erie;  and  that  the  road  and  its  construction,  as  proposed  in  the 
articles  of  association  of  such  company,  was  precisely  ^e  same.  It 
also  appeared  beyond  all  question  that  public  convenience  and  ne- 
cessity required  the  construction  of  such  road,  and  that  each  com- 
pany had  duly  published  a  copy  of  its  articles  of  association,  as  re- 
quired by  said  section  59.  The  board  refused  to  grant  any  certifi- 
cate to  the  Depew  &  Southwestern  Railroad  Company,  and  did  grant 
a  certificate  to  the  Terminal  Railway  of  Buffalo.  The  former  com- 
pany thereupon  obtained  a  certiorari  to  review  the  lega'lity  of  such 
proceedings  and  determination,  and  this  matter  now  comes  before 
us  upon  the  return  of  such  writ. 

The  board,  in  its  decision,  states  "that  one  line  can  perform  all 
the  service  that  will  be  required  of  it,  for  the  present  at  least,  and 
that  the  granting  of  one  application  must  necessarily  mean  the  de- 
nial of  the  other."  It  then  proceeds  to  examine  "the  equities"  of 
the  two  companies,  and  reaches  a  conclusion  in  favor  of  the  Ter- 
minal Company,  substantially  on  two  grounds:  (1)  That  it  ap- 
pears from  the  profile  and  map  filed  by  the  two  roads  that  such  com- 
pany's road  has  a  considerably  less  number  of  grade  crossings  of 
other  railroads  than  the  Depew  &  Southwestern  has;  (2)  that  the 
Depew  &  Southwestern  Railroad  will  evidently  be  constructed  by 
capital  interested  in  the  Lehigh  Valley  Railroad  Company,  a  foreign 
corporation,  while  the  Terminal  road  would  be  constructed  by  cap- 
ital interested  in  the  New  York  Central  &  Hudson  River  Railroad 
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Company,  and  that,  therefore,  in  their  judgment,  the  New  York  cap- 
ital should  be  favored  as  against  the  nonresident  and  foreign  capitsd. 

The  claim  of  the  relator  is  that  upon  the  conceded  facts  appear- 
ing before  the  board,  and  accepted  by  it,  the  certificate  should  have 
been  issued  to  it,  instead  of  to  the  Terminal  Company.  The  Ter- 
minal Railway  of  Buffalo  has  obtained  an  order  of  court  bringing 
it  in  as  a  party  to  these  proceedings,  and  is  now  before  us,  defend- 
ing the  action  of  the  board. 

I  concede,  at  the  outset  of  this  examination,  that,  if  the  two  com- 
panies stood  with  equal  legal  rights  before  the  board  at  the  time  they 
made  the  application  for  a  certificate,  the  relator  can  have  no  relief 
in  these  proceedings.  But  the  relator  claims  that  it  became  a  dnly- 
organized  railroad  company  on  June  15,  1895,  and  that  the  Terminal 
Company  was  not  organized  until  June  17,  1895;  that,  by  reason 
of  such  priority  in  organization  (inasmuch  as  the  road  proposed  by 
both  companies  is  identical),  it  acquired  a  prior  right  to  the  certifi- 
cate, if,  in  the  judgment  of  the  commissioners,  but  one  road  was 
necessary.  To  this  it  is  answered  by  the  Terminal  Company  that 
neither  company  became  organized  until  it  had  obtained  the  cer- 
tificate required  by  section  59;  that  no  association  of  individuals 
can  become  a  railroad  corporation  until  it  has  complied  with  all 
the  laws  of  the  state  regulating  the  granting  of  such  privileges,  and 
that  one  of  those  laws  is  found  in  said  section  59,  and  is  to  the  ef- 
fect that  before  any  railroad  corporation  can  exercise  any  of  the 
powers  conferred  by  law  upon  such  corporations,  or  begin  the  con- 
struction of  its  road,  it  must  secure  from  the  board  of  railroad  com- 
missioners a  certificate  that  public  convenience  and  a  necessity  re- 
quire the  construction  of  the  railroad  as  proposed  in  its  articles  of 
association;  that,  therefore,  when  the  application  was  made  to  the 
board,  neither  company  had  perfected  its  organization,  and  neither 
could  claim  a  preference  over  the  other  on  tiiat  ground.  In  other 
words,  the  claim  is  that,  by  such  section,  the  board  of  railroad  com- 
missioners is  given  the  power  of  granting  or  refusing  incorporation 
as  a  railroad  company  to  any  persons  applying  for  such  a  franchise. 
I  do  not  so  construe  the  provisions  of  that  section,  and  aside  from 
the  question  whether  the  legislature  has  the  power,  under  the  con- 
stitution, to  devolve  such  a  power  upon  the  board,  an  examination 
of  the  statutes  regulating  this  subject,  and  a  reasonable  construc- 
tion of  the  requirements  of  section  59,  convince  me  that  no  such 
power  was  given,  and  that  none  such  was  intended. 

By  section  2  of  the  railroad  law  it  is  provided  that  "fifteen  or 
more  persons  may  become  a  corporation  for  the  purpose  of  building, 
maintaining  and  operating  a  railroad,"  etc.,  *Tt)y  executing,  acknowl- 
edging and  filing  a  certificate,  in  which  shall  be  stated,"  etc.  Sec- 
tion 9  of  the  general  corporation  law  (chapter  687,  Laws  1892)  pro- 
vides that  "such  certificate  duly  filed  shall  be  presumptive  evidence 
of  its  incorporation."  These  two  sections  seem  to  contain  express 
provisions  as  to  how  a  corporation  shall  be  formed,  and  as  to  what 
shall  be  evidence  that  it  has  been  formed.  The  15  or  more  persons 
become  a  corporation  upon  filing  the  certificate.     Such  certificate 
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cannot  be  filed  until  the  amount  of  stock  required  has  been  paid  in 
(section  2),  and  not  until  a  tax  has  been  paid  to  the  state  for  the  priv- 
ilege of  80  doing.  Section  5  of  general  corporation  law.  Follow- 
ing those  sections,  providing  for  the  organization  of  the  corporation, 
section  59  (chapter  676)  provides  that  "no  railroad  corporation  here- 
after formed  under  the  laws  of  this  state  shall  exercise  the  powers 
conferred  by  law  upon  such  corporation,  or  begin  the  construction 
of  its  road,  until  the  directors  shall  cause  a  copy  of  its  articles  of 
association  to  be  published,"  as  in  such  section  specified;  nor  until 
the  board  of  railroad  commissioners  shall  certify  that  it  has  been 
80  published,  and  also  "that  public  convenience  and  a  necessity  re- 
quire the  construction  of  the  road  as  proposed  in  its  articles  of  as- 
sociation." Now,  what  is  the  fair  purpose  and  intent  of  these  pro- 
visions? Is  it  equivalent  to  saying  to  the  incorporators:  "Although 
you  have  paid  the  tax,  and  filed  your  certificate,  which  is  the  evidence 
of  your  incorporation,  yet  you  are  not  a  corporation,  and  have  not 
yet  acquired  any  corporate  powers,  until,  by  some  process  or  other, 
you  shall  have  secured  from  the  board  of  railroad  commissioners  a 
certificate  that  the  road  you  propose  is  a  public  necessity?"  Clearly 
not.  The  building  of  railroads  where  public  necessity  did  not  really 
need  them  had  become  too  frequent,  and  the  state  deemed  it  wise  to 
restrict  it.  In  order  to  do  so,  it  did  not  change  the  existing  method 
of  organizing  railroad  corporations.  It  was  still  left  free  for  any 
association  of  individuals  to  become  such  a  cbrporation  under  the 
general  laws.  But  the  state,  by  the  enactment  of  section  59,  re- 
strains the  exercise  of  its  corporate  powers,  unless  the  corporation, 
when  so  formed,  can  go  a  step  further,  and  make  proof  to  tiie  satis- 
faction of  the  board  of  railroad  commissioners  that  public  conven- 
ience requires  its  road.  If  proof  of  such  fact  had  been  required  as  a 
condition  precedent  to  the  filing  of  the  certificate,  then  the  purpose 
to  withhold  all  corporate  powers,  except  in  those  cases  where  the 
necessity  of  the  road  was  made  apparent,  would  be  plain;  but  such 
a  method  would  seem  to  be  impracticable  where  corporations  are 
formed  only  under  general  laws,  for  the  reason  that,  if  the  general 
laws  were  made  applicable  only  to  such  associations  and  for  such 
enterprises  as  the  board  of  railroad  commissioners  might  deem  ex- 
pedient,, it  would  be  a  practical  surrender  of  legislative  powers  to 
such  board.  If  the  granting  of  corporate  rights  depends  upon  the 
question  whether  it  be  expedient,  in  the  particular  instance  applied 
for,  then  the  proofs  of  expediency  must  be  made  to  the  legislature 
itself,  and  its  judgment  alone  must  determine  that  question.  Peo- 
ple V.  Fire  Ass'n  of  Philadelphia,  92  N.  Y.  311;  Barto  v.  Himrod, 
8  N.  Y.  483.  Such  may  have  been  the  reason  why  a  corporation 
is  allowed  to  be  formed  under  the  general  laws,  but  the  exercise  of 
its  corporate  rights  suspended  until  the  fact  of  its  necessity  is 
proven  to  the  state.  Tut,  whether  that  is  so  or  not,  corporations 
are  still  allowed  to  be  formed,  and  to  exist,  with  corporate  powers 
conferred  upon  them;  and  section  59  affects  only  the  exercise  of  such 
powers.  It  is  said  that  one  cannot  conceive  of  a  corporation  that 
cannot  exercise  corporate  powers,  and  that,  until  the  right  to  exer- 
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ciae  such  powers  is  granted,  the  corporation  cannot  exist.  I  think 
one  might  conceive  of  a  corporation  as  existing  although  the  ex- 
ercise- of  its  corporate  powers  was  restrained  until  the  directors 
should  cause  its  articles  of  association  to  be  published  for  three 
weeks.  But  concede  that  the  organization  of  the  corporation  is  not 
fully  completed  until  it  has  performed  all  the  conditions  required 
before  it  can  exercise  its  corporate  powers;  nevertheless,  such  fact 
is  of  little  force  in  determining  the  question  before  us. 

The  question  is,  what  rights  has  the  organizing  company  at  the 
time  it  applies  to  the  board  for  the  necessary  certificate?  Whether 
it  has  or  has  not  a  complete  corporate  organization,  it  has,  at  least, 
so  far  proceeded  tow^ards  that  condition  that  certain  fixed  relations 
are  created  between  it  and  the  state.  By  taking  the  proceedings 
provided  for  by  section  2  of  the  railroad  law,  and  by  paving  the  tax 
to  the  state,  it  has  entered  into  a  contract  with  the  state  that  its 
corporate  powers  shall  be  fully  enjoyed  in  the  event  that  it  proves, 
to  the  satisfaction  of  the  board,  the  two  facts  specified  in  section 
59;  and  it  is  of  no  importance  whether  it  appears  before  such  board 
as  a  complete  corporation  or  not,  so  long  as  its  relations  witb  the 
state  secure  to  it  the  rights  above  stated.  The  duties  of  such  board, 
and  the  extent  of  its  powers,  seem  to  be  very  clearly  indicated  in 
such  section.  It  is  to  take  proof  upon  two  questions  only:  First 
Have  the  articles  of  association  been  published  as  required?  Sec- 
ond. Is  the  proposed  "road  a  necessity?  Is  there  anything  in  those 
provisions  indicating  a  purpose  to  give  to  the  board  power  to  grant 
or  refuse  to  the  applicants  a  franchise?  Evidently  not.  They  are 
to  furnish  to  the  state  evidence  of  a  fact,  or  rather  two  facts,  which 
it  is  deemed  necessary  should  exist  before  the  franchise  already 
granted  shall  be  fully  enjoyed.  Therefore  it  is  that  a  certificate  is 
to  be  issued  provided  those  facts  are  proved  to  the  satisfaction  of 
the  board,  and  therefore  it  is  that  the  certificate  of  the  board  to  that 
effect  is  made  satisfactory  evidence  to  the  state  of  the  existence  of 
each  of  such  facts.  Can  it  be  claimed,  under  the  provisions  of  this 
section,  that  the  board  may  take  the  proofs,  and  be  fully  satisfied 
that  the  required  publication  has  been  made,  and  that  public  con- 
venience demands  the  road,  and  yet  refuse  to  give  a  certificate,  be- 
cause it  understands  that  the  road  is  to  be  built  with  foreign  cap- 
ital, or  because  it  is  informed  that  another  company  is  soon  to  be 
engaged  to  build  the  same  road,  and  it  prefers  to  wait  and  give  the 
certificate  to  it?  If  the  applicant  for  the  certificate  has  as  yet  ac- 
quired no  organization  and  no  rights,  if  it  is  before  the  board  ask- 
ing from  it  the  right  to  exist  or  to  act,  there  does  not  seem  to  be 
any  reason  why  the  board  might  not  refuse,  for  those  reasons  or  any 
other  that  it  might  fancy.  But  I  hardly  think  that  any  one,  upon 
reading  the  section,  would  conclude  from  its  language  that  such  a 
power  was  conferred  upon  it. 

I  conclude,  therefore,  that  any  association  of  individuals  that  pays 
the  tax,  and  organizes  a  railroad  corporation  as  provided  by  the 
second  section  of  the  railroad  laws,  does  so  with  the  understanding 
that,  before  it  can  exercise  the  corporate  powers  so  acquired,  it  must 
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prove  to  the  satisfaction  of  the  board  of  railroad  commissionerB^ 
or  to  the  supreme  court,  that  public  convenience  requires  the  con- 
struction of  its  road.  Such  may  be  said  to  be  the  terms  of  its  char- 
ter, so  acquired  from  the  state.  But  I  also  conclude  that  it  does 
so  wilh  the  assurance  that,  if  it  is  able  to  make  such  proof,  it  has 
the  right  to  require  such  board  to  hear  it,  and  to  issue  a  certificate, 
that  it  has  been  made.  I  do  not  intend  to  intimate  that  the  cer- 
tificate could  be  claimed  unless  the  proof  is  entirely  satisfactory  to 
the  board,  or  to  the  supreme  court,  upon  application  made  to  it  un- 
der that  section.  I  concede  that  the  burden  of  proving  that  fact 
is  all  upon  the  applicant,  and  that  a  very  large  discretion  is  given 
to  the  board  in  determining  whether  the  road  proposed  is  or  is  not 
a  public  necessity;  but,  being  satisfied  of  that  fact,  it  is  as  much 
the  duty  of  the  board  to  issue  the  certificate  as  it  is  to  take  the 
proof.  In  short,  I  conclude  that  section  59  does  not  devolve  upon 
the  board  of  railroad  commissioners  the  power  to  determine  whether 
the  general  statutes  for  the  formation  of  railroad  corporations  shall 
or  shall  not  apply  to  the  applicant  It  does  not  invest  the  board 
with  the  power  to  grant  or  refuse  a  franchise.  It  but  imposes  upon 
it  the  duty  to  take  proof  upon  two  specified  facts,  and,  if  satisfied 
of  their  existence,  to  issue  to  the  applicant  a  certificate  to  that  ef- 
fect. 

The  matter  of  the  organization  of  the  cori)oration,  and  of  its 
right  to  exist,  is  a  matter  entirely  between  the  applicant  and  the 
state;  and  the  relation  of  the  board,  and  its  action  on  the  matter, 
are  but  a  means  provided  by  the  state  for  the  benefit  of  the  appli- 
cant. The  state,  having  required  the  applicant  to  make  such  proof, 
has  in  this  way  provided  a  method  for  its  so  doing,  and  manifest 
justice  requires  that  it  should  be  given  the  full  benefit  of  the  proof 
when  it  is  made.  Now,  in  the  event  that  two  associations  of  in- 
dividuals organize  under  such  sections  of  the  statute  two  corpora- 
tions, and  each  proposes  in  its  articles  of  association  to  construct 
identically  the  same  railroad  as  the  other,  and  suppose  the  second 
is  organized  before  the  first  has  made  application  for  the  certificate 
required  by  section  59,  what  should  be  the  rule  that  fixes  and  con- 
trols the  relations  between  themselves  and  the  state?  In  view  of 
the  relation  which,  by  its  incorporation,  is  at  once  created  between 
the  organizing  company  and  the  state,  as  above  stated,  should  it 
not  be  that  the  corporation  subsequently  organized  should  be  deemed 
to  take  its  franchise  subject  to  the  right  of  the  other  to  make  the 
proofs,  and  have  the  certificate?  Does  not  the  state  owe  that  much 
protection  to  the  corporation  first  organized?  Such  corporation  has, 
as  it  were,  applied  to  the  state  for  a  charter  to  build  the  railroad. 
The  state  has  taken  \he  tax  for  the  same,  and  given  it  the  charter, 
but  requires  it,  before  proceeding  thereunder,  to  prove  to  the  satis- 
faction of  the  railroad  commissioners  that  the  road  it  proposes  to 
build  is  a  necessity.  Subsequently,  the  second  company  applies  for 
a  charter  to  build  the  same  road.  May  the  state  give  it  a  charter 
also,  and  allow  its  board  of  railroad  commissioners  to  refuse  a  cer- 
tificate to  the  first  because  it  prefers  to  have  the  road  built  by  the 
v.38N.Y.s.no.6 — 55  ^  , 
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second?  Certainly,  onder  the  old  system  of  creating  corporations 
by  special  charter,  it  would  have  been  a  breach  of  public  faith,  to 
grant  the  right  to  build  a  road  to  one  company,  and  then  annul  the 
charter,  and  give  the  same  franchise  to  another;  and  yet  such  action 
would  not  be  different  in  principle  and  effect  from  the  joint  action 
of  the  state  and  board  above  supposed.  But  discussion  seems  to 
be  unnecessary  on  this  question,  for  it  will  hardly  be  disputed  that 
if,  upon  organizing  under  the  provisions  of  section  2,  a  corporation 
acquires  a  right  to  be  heard  before  the  board  of  railroad  commis- 
sioners, and  to  a  certificate,  if  it  proves  to  its  satisfaction  the  two 
facts  required  by  section  59  to  exist,  such  right  would  be  prior  and 
superior  to  that  of  a  corporation  subsequently  formed  for  precisely 
the  same  purpose. 

It  is  argued  that  when  two  roads  are  proposed  to  be  built  between 
the  same  termini,  by  different  corporations,  the  board  of  railroad 
commissioners  may  examine  the  maps  and  profiles  filed  by  each, 
and  determine  which  is  the  better  route  and  road,  and  base  their 
action  upon  that  ground,  if  they  conclude  that  but  one  road  is  nec^ 
essary.  But  whence  does  the  board  acquire  the  authority  to  ex- 
amine into  those  questions.  The  one  question  presented  to  it  by 
section  59  is  as  to  the  necessity  of  the  road  proposed  in  the  articles 
of  association.  Section  2  of  the  railroad  act  specifies  what  the  ar- 
ticles shall  contain  on  that  subject,  and  not  a  word  can  be  found 
in  the  statute  indicating  that  the  organization  of  the  corporation,  or 
even  its  right  to  exercise  its  corporate  powers,  is  made  to  depend 
upon  its  line  or  the  grades  which  shall  appear  upon  its  map  or  pro- 
file filed  before  application  is  made  for  the  certificate.  But,  on  the 
contrary,  the  statute  expressly  provides  that  both  its  line  and  its 
grades,  and  even  its  termini,  may  be  changed  by  the  corporation, 
after  it  has  begun  the  construction  of  the  road.  See  Railroad  Law 
(Laws  1892,  c  676),  §§  6,  13.  True,  by  section  59,  the  board,  in  the 
event  that  it  has  refused  a  certificate,  is  required  to  certify  to  the 
supreme  court,  on  the  request  of  the  applicant,  ^^any  maps  and  pa- 
pers" on  file  before  it;  but  such  provision  is  of  no  force  in  deter- 
mining the  question  now  before  us.  Maps  might  be  very  conven- 
ient, may  be  used  to  explain  the  road  proposed,  and  yet,  so  long  as 
the  map  may  be  materially  changed  at  any  time  after  work  is  be- 
gun, it  evidently  cannot  be  deemed  a  controlling  description  or 
specification  of  such  road.  The  method  of  crossing  other  railroads 
is  provided  for  by  other  sections  of  the  railroad  laws  (see  section  12, 
Railroad  Law);  and  hence  it  seems  clear  that  the  line  of  the  road 
as  delineated  on  the  map  or  profile  is  not  the  road  about  which  the 
board  is  to  certify.  Much  less  are  they  authorized  to  make  any 
particular  line,  or  grade,  or  mode  of  crossing  another  road,  a  con- 
dition of  granting  the  certificate.  I  do  not  dispute  but  that,  when 
it  is  not  possible  to  build  the  proposed  railroad  without  crossing 
at  grade  many  highways  and  other  railroads,  the  board  mi^ht  take 
that  fact  into  consideration  in  determining  whether  public  conven- 
ience and  necessity  required  its  construction.  That  fact  might  be 
an  element  in  determining  the  real  question  submitted  to  the  board 
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by  section  59,  and  the  board  might  conclude  that  the  dangers  to  be 
apprehended  from  such  a  road  would  exceed  the  public  advantages 
to  be  derived  from  the  same.  See  In  re  New  Hamburgh  &  P.  C. 
R.  Co.,  76  Hun,  76,  27  N.  Y.  Supp.  664.  But  when  it  appears  that 
the  road  can  be  built  so  as  to  avoid  such  grade  crossings,  and  when 
the  directors  of  the  corporation  state  to  the  board  their  readiness 
to  so  build  it,  as  appears  was  done  in  this  case,  the  mere  fact  that 
the  profile  is  drawn  at  grade  is  by  no  means  a  material  fact  in  con- 
sidering the  question  of  its  public  necessity. 

In  the  case  before  us,  the  articles  of  association  of  each  company 
state  substantially  as  follows:  That  the  kind  of  road  to  be  built 
and  operated  shall  be  a  railroad  of  standard  gauge,  to  be  operated 
by  locomotive  steam  power,  and  that  it  is  to  be  built,  maintained, 
and  operated  from  a  point  at  or  near  the  village  of  Blasdell,  to  a 
point  at  or  near  the  village  of  Depew,  in  the  state  of  New  York. 
Such  a  statement  is  all  that  section  2  requires  to  be  contained  in 
the  articles  of  association;  and  whether  such  a  road  is  or  is  not 
required  by  '^public  convenience  and  necessity"  was  the  real  ques- 
tion presented  for  the  decision  of  the  board.  Nor  do  I  understand 
that  the  board  have  taken  into  consideration  the  question  of  cross- 
ings in  determining  the  necessity  of  the  road  which  is  proposed  in 
the  articles  of  association  of  each  company.  The  board  treat  the 
roads  proposed  as  precisely  the  same,  and  say  in  their  decision  "that 
the  granting  of  one  application  must  necessarily  mean  the  denial  of 
the  other."  They  do  not,  therefore,  decide  that  the  road  of  the 
Terminal  Company  is  a  necessary  road,  and  that  that  of  the  relator 
is  not.  They  refer  to  the  fact  that  the  profile  of  th^  relator's  road 
shows  more  crossings  at  grade  as  a  reason  why  they  select  the  other 
company,  but  they  do  not  determine  that  the  road  as  proposed  by 
the  relator  in  its  articles  of  association  is  not  "required  by  public 
convenience  and  necessity."  It  appears  from  the  record,  too  plain- 
ly for  contradiction,  that  the  board  did  decide  that  the  road  as 
proposed  by  the  relator  was  so  required,  and  the  certificate  issued  to 
the  Terminal  Company  is  based  upon  that  very  decision.  Although 
there  were  two  applications  to  the  board,  there  is  but  one  decision. 
Both  applications  are  heard,  and  the  "equities"  (so  called  by  the 
board)  of  both  companies  are  considered  together,  and  the  decision 
is  that,  inasmuch  as  only  one  of  the  proposed  roads  is  necessary, 
the  certificate  of  necessity  must  be  denied  to  the  relator,  because 
it  is  issued  to  the  Terminal  Company.  Thus,  the  question  whether 
the  prior  organization  does  not  give  the  prior  right  is  squarely  pre- 
sented by  tMs  determination,  and  it  cannot  be  evaded  upon  the  the- 
ory that  the  board  has  decided  that  the  relator's  proposed  road  was 
not  a  necessity. 

It  is  said  that  the  question  presented  in  this  proceeding  was  nec- 
essarily involved  in  the  decision  made  by  the  general  term  in  the 
Fifth  department  (In  re  Depew  &  S.  W.  R.  Co.,  36  N.  Y.  Supp.  091); 
and  that  hence  this  writ  cannot  be  sustained.  I  think  that  the  scope 
of  that  proceeding  could  not  include  the  question  here  presented. 
That  was  an  application,  under  section  59,  to  that  court  for  a  cer- 
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tiflcate  that  its  proposed  road  was  a  public  necessity,  made  by  this 
relator  on  the  ground  that  such  certificate  had  been  denied  by  the 
board  of  railroad  commissioners.  The  Terminal  road  was  not  before 
that  court  in  those  proceedings,  and  evidently  any  decision  that  that 
court  could  then  make  could  have  no  force  or  effect  against  it  The 
question  whether  such  Terminal  Company's  right  to  a  certificate  was 
not  subordinate  to  the  rights  which  this  relator  acquired  by  its  prior 
organization  manifestly  could  not  be  adjudicated  there;  and,  even 
if  the  court  had  held  that  it  would  give  a  certificate  to  the  relator 
upon  the  theory  that  the  one  to  the  Terminal  Company  was  improp- 
erly granted,  yet  such  determination  falls  far  short  of  the  relief 
asked  for  here.  By  such  a  decision  the  Terminal  Company  would 
have  been  in  no  way  restrained  from  proceeding  with  its  road.  In 
this  proceeding  the  relief  sought  is  the  reversal  of  the  whole  pro- 
ceedings before  the  board  of  railroad  commissioners,  which,  in  ef- 
fect, would  be  to  deprive  the  Terminal  Company  of  its  certificate, 
and  to  lay  down  a  rule  for  the  guidance  of  the  board  upon  another 
application  made.  The  most  that  the  court  could  have  done  on 
that  application  was  to  give  this  relator  a  certificate,  which  would 
in  effect  allow  both  roads  to  be  built.  In  this  application  the  ques- 
tion of  a  prior  right  is  to  be  settled,  and,  if  I  am  correct,  results  in 
giving  to  the  relator  the  one  road  alone  which  public  necessity  re- 
quires. And  it  is  evident  that  that  court  did  not  consider  that  the 
question  here  could  be  decided  there.  In  its  opinion,  which  is  in 
the  return  before  us,  it  is  said: 

"The  propriety  of  granting  the  certificate  to  thv.  Terminal  Company  cannot 
be  the  subject  of  consideration  in  this  matter.  The  claim  urged  in  behalf  of 
the  moving  company  that  it  was  not  within  the  power  of  the  board  to  deny  to 
It  the  certificate,  and  to  grant  one  to  the  other  company,  presents  a  question 
which  can  only  be  considered  and  determined  elsewhere  than  on  this  stat- 
utory review." 

Thus,  the  court  assumed  the  legality  of  the  proceedings  upon  which 
the  certificate  was  issued  to  the  Terminal  Company,  and  denied  one 
to  this  relator,  only  on  the  ground  that  two  such  roads  were  not 
necessary.  So  far  as  there  are  any  expressions  in  that  opinion  not 
in  harmony  with  the  conclusions  in  this,  they  seem  to  be  ''obiter'' 
to  the  question  before  the  court,  and  therefore  not  controlling. 

Upon  the  record  in  this  case,  we  are  to  inquire  whether,  in  mak- 
ing its  determination,  the  board  violated  any  rule  of  law  affecting 
the  rights  of  the  parties  before  it,  to  the  prejudice  of  the  relator. 
Code,  §  2140,  subd.  3.  The  error  complained  of  is  not  that  the  board 
refused  to  determine  that  the  road  proposed  by  the  relator  was  a 
public  necessity,  but  that,  having  decided  that  it  was,  it  issued  the 
certificate  to  another  company,  and  therefore  refused  it  to  the  re- 
lator. If  the  refusal  to  issue  the  certificate  had  been  solely  on  the 
ground  that  its  road  was  not  a  necessity,  I  concede  that  the  re- 
lators remedy,  and  its  only  remedy,  would  have  been  to  apply 
to  the  supreme  court,  under  the  provisions  of  section  59  (Laws 
1892,  c.  676);  but,  for  the  error  of  which  it  now  complains,  no  re- 
lief could  have  been  obtained  in  such  proceeding,  and  therefore 
it  IS  no  bar  to  this  one.    The  whole  question  seems  to  me  to  turn 

Digitized  by  VjOOQIC 


Sup.  Ct)     NEW  YORK  LUMBER  &  W.  CO.  V.  SEVENTY-THIRD  ST.  B.  CO.        869 

upon  a  single  proposition:  If,  upon  its  organization,  under  section 
2  of  the  railroad  law,  the  relator  acquired  a  right  to  make  the  proof 
before  the  board  "that  public  convenience  and  a  necessity  required 
the  construction  of  the  road  as  proposed  in  its  articles  of  associa- 
tion," and  to  demand  a  certificate  to  that  effect  in  the  event  that  it 
did  satisfy  the  board  of  that  fact,  an  error  has  been  committed  by 
the  board  in  the  determination  which  it  has  made.  Such  determi- 
nation ignores  entirely  such  a  right  on  the  part  of  the  relator.  It 
proceeds  upon  the  theory  that  an  applicant  appears  before  that 
board  without  any  rights  whatever;  that,  although  it  might  prove 
to  the  entire  satisfaction  of  the  board  all  that  section  59  requires  it 
to  prove,  yet  the  certificate  may  be  denied  on  some  ground  not  spec- 
ified in  any  statute,  and  of  which  the  applicant  could  have  no  an- 
ticipation. Such  a  theory  of  the  powers  and  duties  of  the  board, 
under  the  provisions  of  section  59,  is,  in  my  judgment,  altogether 
too  broad.  Upon  the  application  of  the  relator  to  the  board,  it 
should  have  determined  whether  the  road  proposed  in  its  articles 
of  association  was  or  was  not  a  public  necessity,  without  reference 
to  the  application  of  the  Terminal  Company;  and,  if  only  one  road 
such  as  it  proposed  in  such  articles  was  necessary,  the  preference 
should  have  been  given  to  it,  rather  than  to  the  Terminal  Company. 
The  relator  had  acquired  that  right  of  priority  over  the  other  com- 
pany, and  the  board  erred  in  disregarding  it. 

For  these  reasons,  I  think  the  determination  of  the  board  award- 
ing the  certificate  to  the  Terminal  Company,  ftnd  refusing  it  to  the 
relator,  should  be  annulled,  with  costs, 
cur. 


NEW   YORK    LUMBER   &   WOODWORKING   CO.   v.    SEVENTY-THIRD 

STREET  BLDG.  CO. 

(Supreme  Court,  AppeUate  DivisioD,  First  Department    May  1»  1890.) 

Hbchanio's  Libh  --  Enfohcement  against  Propbbtt  Fbaudulently  Trans- 

FBUBED. 

Where  the  right  to  a  lien  exists,  a  conveyance  of  the  property  by  the 
owner  wUl  not  defeat  the  lien,  if  it  appears  that  the  conveyance  was  not 
bona  fide. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  New  York  Lumber  and  Woodworking  Company 
against  the  Seventy-Third  Street  Building  Company,  impleaded,  etc. 
There  was  a  judgment  in  favor  of  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  WILLIAMS, 
O'BRIEN,  and  INGRAHAM,  JJ. 

A.  G.  N.  Vermilya,  for  appellant. 
Herbert  H.  Gibbs,  for  respondent 

RUMSEY,  J.  The  action  was  brought  to  foreclose  a  mechanic's 
lien  filed  by  the  plaintiff  or  the  15th  day  of  June,  1888,  for  building 
materials  sold  and  delivered  to  William  J.  Merritt  &  Co.,  which  were 
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furnished  to  and  used  by  Merritt  &  Co.  in  the  erection  of  41  houses 
on  Seventy-Third  street,  near  West  End  avenue.  The  plaintiff 
alleged  that  16  of  these  houses  had  been  sold  to  the  defendant,  the 
Seventy-Third  Street  Building  Company,  but  that  the  transfer  to 
them  was  in  fraud  of  the  creditors;  and  judgment  was  asked,  among 
other  things,  that  the  conveyance  from  Merritt  to  the  Seventy-Third 
Street  Building  Company  be  declared  to  be  in  fraud  of  creditors,  and 
that  the  plaintiff  have  a  lien  upon  the  houses  conveyed  to  that  com- 
pany, for  the  materials  which  were  used  and  delivered  there,  and 
that  those  premises  be  foreclosed  and  sold  to  pay  the  amount  of  the 
lien.  The  referee  directed  a  personal  judgment  against  Merritt  & 
Co.  for  the  value  of  the  jwoperty  sold  to  them,  and  from  that  portion 
of  his  decision,  and  the  judgment  entered  on  it,  no  appeal  has  been 
taken.  He  also  found  that  materials  of  the  value  of  |1,244.51,  out 
of  those  delivered  to  Merritt  &  Co.  were  delivered  for  and  used  in 
the  16  houses  which  had  been  conveyed  to  the  Seventy-Third  Street 
Building  Company,  and  that  the  transfer  by  Merritt  to  that  company 
of  the  property  upon  which  those  buildings  stood  was  made  with 
intent  to  defraud  the  plaintiff  of  his  right  to  file  a  lien  upon  the  said 
premises,  and  to  make  the  lien  ineffectual;  and  he  directed  judgment 
establishing  a  lien  for  the  amount  of  |1,244.51,  with  interest,  upon 
those  premises,  and  directing  that  the  premises  be  sold  to  pay  it,  and 
from  that  portion  of  the  judgment  this  appeal  is  taken. 

The  16  houses  which  were  conveyed  to  the  Seventy-Third  Street 
Building  Company,  and  which  were  held  by  the  referee  to  be  subject 
to  the  lien  for  materials  which  had  been  filed  by  the  plaintiff,  were 
situated  on  the  northeast  comer  of  West  End  avenue  and  Seventy- 
Third  street.  Upon  that  comer  there  were  18  houses  which  were 
in  process  of  construction  by  Merritt  &  Co.  Sixteen  of  these  were 
conveyed  to  the  defendant  corporation.  The  referee  finds  that  ma- 
terials were  furnished  and  used  by  the  plaintiff  for  building  those 
houses  to  the  value  of  f  1,244.51. 

The  first  question  is  whether  or  not  that  finding  is  warranted  by 
the  evidence.  The  material  making  up  this  sum  of  f  1,244.51  con- 
sists of  sashes  and  blinds  valued  at  $688.80,  and  ash  ceiling  and 
wainscoting  valued  at  $310.79,  and  flooring  valued  at  |244.92.  It  ap- 
pears from  the  testimony,  as  has  already  been  stated,  that  Merritt  & 
Co.  were  constructing  these  18  houses  at  one  time;  that  these  houses 
were  all  in  one  block,  and  were  being  constructed  substantially  in 
the  same  way,  and  were  about  in  the  same  stage  of  completion.  The 
sashes  and  blinds  for  these  houses  were  special  sizes,  ordered  par- 
ticularly for  them,  and  which  could  be  used  nowhere  else.  They 
were  delivered  at  the  houses,  and,  after  they  had  been  delivered  and 
used,  Holmes,  a  measurer  in  the  employ  of  the  plaintiff,  was  called 
upon  to  go  to  the  houses  and  examine  them,  because  of  a  complaint 
that  had  been  made  by  Merritt  that  the  sashes  and  blinds  were  not 
of  the  proper  size.  He  says  that  he  went  through  the  houses;  that 
the  blinds  were  all  hung,  although  all  the  houses  had  not  reached 
the  same  stage  of  completion;  that  he  measured  the  blinds,  and  he 
knows  from  the  measurements  that  they  were  the  blinds  which  had 
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been  furnished  by  the  plaintiff,  because  they  were  the  same  special 
sizes  as  had  been  ordered  by  Iderritt  for  the  houses  in  which  they 
were  put.  Eickhoff,  who  was  a  carpenter,  and  superintended  the 
woodwork  for  Merritt  &  Co.  in  these  houses,  among  others,  at  the 
time  these  blinds  were  delivered,  testified  that  the  blinds  were  all 
used  for  those  houses.  The  estimates  for  these  blinds  were  made 
by  one  Rugg,  who  was  in  the  employ  of  the  plaintiff.  He  testified 
that  the  value  of  the  sashes  and  blinds  estimated  by  him  for  each  of 
the  18  houses  was  |43.05.  There  was  no  dispute  with  regard  to  this 
evidence,  nor  was  there  any  denial  that  the  blinds  were  used  in  the 
houses  as  had  been  testified  to  by  the  plaintiff's  witnesses.  All  the 
evidence  in  that  regard  on  the  part  of  the  defendant  was  given  by 
Merritt,  who  says  that  he  knew  that  sashes  and  blinds  were  bought 
from  the  plaintiff  for  use  in  these  buildings,  and  that  some  of  them 
may  have  been  used  in  the  buildings,  but  he  did  not  know  whether 
they  were  or  not.  There  was  no  doubt  that  Merritt  &  Co.  had  at 
hand,  or  knew  where  to  obtain,  testimony  of  witnesses  who  could 
have  shown  that  the  blinds  were  not  used  in  these  buildings  as  al- 
leged by  the  plaintiff,  if  that  had  been  the  fact;  and,  as  no  such  evi- 
dence was  given,  it  is  fair  to  infer,  as  the  referee  did  infer,  that  suffi- 
cient proof  had  been  given  on  the  part  of  the  plaintiff  to  warrant 
him  in  finding  that  in  each  one  of  the  16  buildings  conveyed  to  the 
defendant  corporation  the  blinds  prepared  for  that  building  had  been 
used.  The  value  of  the  blinds  so  use^  was  f688.80,  which  is  the 
amount  allowed  by  the  referee  for  that  item. 

The  next  item  was  f310.79  for  ceiling  and  wainscoting  which  was 
delivered  from  January  27  to  April  16,  1888.  The  proof  of  the  de- 
livery of  this  material  depends  upon  the  testimony  of  Eickhoff,  who 
was  sworn  as  a  witness  on  behalf  of  the  plaintiff.  He  receipted  for 
it,  and  he  says  that  the  receipts  were  signed  at  the  time  they  bear 
date;  that  all  of  the  stuff  went  to  the  northeast  comer  of  Seventy- 
Third  street  and  West  End  avenue,  and  he  does  not  think  that  any 
of  it  went  to  the  south  side.  He  thinks  it  was  all  used  in  the  same 
place,  in  these  18  houses.  This  testimony  was  entirely  uncontra- 
dicted. The  amount  of  this  ceiling  and  wainscoting  was  J310.79. 
The  referee  charged  the  whole  of  this  amount  upon  the  16  houses 
which  had  been  conveyed  to  the  defendant  corporation.  In  this  we 
are  inclined  to  think  that  the  referee  was  in  error.  It  appeared  that 
work  upon  all  these  houses  was  proceeding  at  the  same  time^  and 
that  they  were  substantially  in  the  same  stage  of  completion;  and 
as  the  material  was  used  in  all  the  houses  alike,  according  to  the 
testimony  of  Eickhoff,  we  think  tha  referee  should  have  charged  each 
house  with  its  proportionate  part  of  the  ceiling  and  wainscoting,  and 
that  he  should  not  have  charged  these  16  houses  with  the  whole 
of  it.  The  amount  properly  chargeable  to  each  house  was  |17.27, 
and  the  amount  chargeable  to  the  16  houses  which  were  conveyed  to 
the  defendant  corporation  was  f 276.82,  which  is  the  amount  to  be 
allowed  to  the  plaintiff,  as  against  those  houses,  for  that  item.  The 
proof  of  the  flooring  stands  entirely  upon  the  testimony  of  one 
Griffin,  who  says  that  he  delivered  the  flooring  to  Merritt  &  Co.;  but 
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he  is  unable  to  tell  just  where  he  delivered  it,  nor  is  there  any  evi- 
dence whatever  that  it  was  used  in  these  particular  houses.  For 
that  reason  the  flooring  was  not  properly  chargeable  to  these  houses, 
and  the  value  of  the  flooring,  which  was  |244.92,  should  also  be 
deducted  from  the  amount  which  has  been  charged  against  the  de- 
fendant's houses.  The  amount  so  to  be  deducted  is  f  279.39,  as  of 
the  23d  day  of  May,  1888,  and  the  judgment  is  to  be  modified  so 
that  the  amount  of  the  lien  which  the  plaintiff  is  held  to  have  upon 
the  16  houses  conveyed  to  the  defendant  corporation  shall  be  fixed 
as  ¥965.12,  with  interest  thereon  from  the  23d  of  May,  1888, 
instead  of  |1,244.51.  The  lien  was  filed  on  the  15th  day  of  June, 
1888,  and  there  is  no  question  that  some  of  these  materials  were 
furnished  within  90  days  of  that  time. 

We  have  examined  the  testimony  tending  to  show  that  the  trans- 
fer of  the  property  by  Merritt  to  the  defendant  corporation  was 
made  in  fraud  of  creditors,  and  we  are  satisfied  that  the  conclusion 
of  the  referee  upon  that  subject  was  correct.  When  the  right  to  a 
lien  has  come  to  exist,  a  conveyance  of  property  by  the  owner  will 
not  defeat  the  lien,  where  it  has  been  made  to  appear  that  the  con- 
veyance was  not  bona  fide,  and  was  made  with  intent  to  defraud 
the  person  who  was  entitled  to  a  lien;  and  the  validity  of  the  con- 
veyance may  always  be  tested  in  the  action  to  test  the  lien.  Gross 
V.  Daly,  5  Daly,  540.  Within  this  case,  the  judgment  establishing 
the  lien,  as  against  the  property  sold  to  the  defendant  corporation, 
was  right. 

We  have  examined  the  other  points  raised  by  the  defendant's 
counsel,  and  are  satisfied  that  none  of  them  were  well  taken.  The 
result  of  our  examination  is  that  the  judgment  must  be  modified  by 
fixing  the  amount  of  the  lien  to  which  the  plaintiff  is  entitled, 
against  the  16  houses  conveyed  by  Merritt  to  the  defendant,  at 
1965.12,  as  of  the  23d  of  May,  1888,  and  as  modified  must  be  affirmed, 
without  costs.     All  concur. 


PEOPLE  ex  rel.  BLACKINTON  CO.  v.  ROBERTS.  Comptroller. 

(Supreme  Court,  AppeUate  Division,  Third  Department.     AprU  14,  1896.) 

Taxation— Exemptions— Manufacturing  Corporations. 

A  domestic  manufacturing  corporation  wliose  mills  are  located  in  anoth- 
er  state,  where  it  does  ail  its  manufacturing,  while  the  balance  of  its 
business  is  done  in  New  Yorli:,  is  not  exempt  from  the  franchise  tax  in 
New  York,  under  Laws  1880,  c.  542,  exempting  from  such  tax  all  domestic 
manufacturing  corix) rations  *' wholly  engaged  in  carrying  on  manufacture 
within  this  state." 

Certiorari  by  the  Blackinton  Company  against  James  A.  Roberts, 
comptroller  of  the  state  of  New  York,  to  review  the  action  of  the 
comptroller  in  assessing  a  franchise  tax  against  relator,  nnd^  Laws 
1880,  c.  542,  and  the  acts  amending  the  same.    Quashed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  PUTNAM.  JJ. 
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Charles  Howard  Williams,  for  relator. 

T.  E.  Hancock,  Atty.  Gen.  (G.  D.  B.  Hasbrouck,  Dep.  Atty.  Gen., 
of  counsel),  for  respondent 

PARKER,  P.  J.  The  relator  in  the  case  is  a  domestic  corpora- 
tion, organized  for  the  purpose  of  manufacturing  woolens  and  textile 
fabrics.  In  manufactures  all  its  products  at  Blackinton,  in  the 
state  of  Massachusetts  Its  mills  are  located  there,  and  all  of  its 
capital  stock,  viz.  f 600,000,  was  issued  in  payment  for  the  same,  and 
for  stock  and  supplies  contained  therein,  at  the  time  the  company 
was  organized.  All  the  rest  of  its  business  is  carried  on  in  the  city 
of  New  York.  It  tas  been  assessed  by  the  comptroller  as  a  corpora- 
tion liable  to  a  franchise  tax,  under  the  provisions  of  chapter  542 
of  the  Laws  of  1880,  and  several  acts  amendatory  thereof,  and  the 
matter  now  comes  before  us  upon  a  certiorari  to  review  such  assess- 
ment. The  relator  claims  that  it  comes  within  the  exemption  from 
such  tax  contained  in  section  3  of  such  act,  as  amended  by  chapter 
522  of  the  Laws  of  1890.  The  comptroller  claims  that  it  is  not  with- 
in any  exemption  there  provided  for.  A  careful  reading  of  that  sec- 
tion, so  far  as  it  is  applicable  to  this  case,  and  as  it  is  construed 
by  the  court  of  appeals  in  People  v.  Wemple,  129  N.  Y.  558,  29  N.  E. 
812,  and  in  Tiffany's  Case,  144  N.  Y.  166,  38  N.  E.  990,  shows  that  it 
provides  as  follows: 

Every  corporation,  now  and  hereafter,  incorporated,  or  formed  under  the 
laws  of  this  state,  shall  be  liable  to  pay  a  tax  upon  its  franchise  or  business, 
unless  it  shall  be  a  manufacturing  corporation  wholly  engaged  in  can*ying 
on  manufacture  within  this  state. 

The  relator  is  a  corporation.  It  is  also  a  manufacturing  corpora- 
tion, and  the  precise  question  presented  is,  therefore,  this:  Is  it 
"wholly  engaged  in  carrying  on  manufacture  within  this  state?"  No 
I)articular  consideration  need  be  given  to  the  word  ^'wholly"  in  this 
case,  because  it  is  plain  that  the  corporation  haB  no  other  business 
than  that  of  manufacturing,  and  also  that  no  part  of  its  raw  mate- 
rial or  products  is  made  up  or  manufactured  in  this  state.  The 
question  presented  is  not  as  to  the  force  and  effect  of  the  word 
"wholly,"  but  as  to  the  meaning  and  purpose  of  the  phrase  "carrying 
on  manufacture  within  this  state."  The  relator's  general  office,  its 
sales,  its  bank  account,  and  the  general  control  and  management 
of  its  business,  are  all  carried  on  in  this  state;  but  its  manufacturing 
plant,  its  employes  in  the  business  of  manufacturing  its  goods,  the 
work  which  they  peiform,  and  the  wages  paid  to  them,  are  neither  of 
them  located  or  carried  on  within  this  state.  In  other  words,  a 
large  part  of  the  business  is  carried  on  within  this  state,  but  the 
entire  business  of  manufacturing  its  products  is  carried  on  in  another 
state.  Within  the  literal  reading  of  this  section,  it  is  clear  that  the 
relator  is  not  exempted  from  the  franchise  tax.  It  is  not  engaged  in 
carrying  on  manufacture  within  this  state. 

The  relator's  counsel,  however,  insists  that,  when  a  domestic 
manufacturing  corporation  carnes  on  all  its  general  business  in  this 
citate,  it  is  too  narrow  a  construction  of  the  law  to  hold  it  liable  to 
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the  tax  simply  because  its  shops  are  located  and  its  manufacturing 
done  in  another  state.  But  that  suggests  the  ques^tion:  Why  is  a 
manufacturing  corporation  exempted  from  the  tax,  any  more  tiian 
any  other  corporation?  And  the  principal  reason  that  naturally 
occurs  to  us,  and  the  one  that  has  been  repeatedly  recognized  by  the 
courts,  is  the  desire  on  the  part  of  the  state  to  bring  within  its 
borders  the  advantages  which  attend  the  maintaining  of  large  manu- 
facturing establishments,  and  the  employment  of  many  men  therein. 
Thomas  Clock  Co.  Case,  133  N.  Y.  323,  326,  31  N.  E.  238;  People  v. 
Horn  Silver  Min.  Co.,  105  N.  Y.  76,  83,  11  N.  E.  155.  And  the  very 
language  used  in  expressing  this  exception  also  suggests  such  a  con- 
clusion. It  is  not  given  to  all  "manufacturing  corporations," — ^nor 
even  to  those  who  are  engaged  carrying  on  business  within  this 
state;  but  the  manufacturing  corporation  must  also  be  '^engaged  in 
carrying  on  manufacture  within  the  state."  If  this  relator  was  a 
mining,  instead  of  a  manufacturing,  corporation,  and  did  all  of  its 
business  in  this  state,  except  that  it  did  all  of  its  mining  in  another 
state,  {t  would  seem  plain,  from  the  language  of  section  3,  that  it 
did  not  come  within  the  exception;  and  yet  the  requirement  to 
manufacture  is  as  positive  as  is  the  requirement  to  "mine  ores'' 
within  the  state.  Although  it  has  been  held  that  a  distinction  ex- 
ists between  a  domestic  and  a  foreign  corporation,  so  far  as  a  liabil- 
ity to  pay  any  tax  under  this  section  is  concerned  (see  People  v. 
Wemple,  129  N.  Y.  558,  29  N.  E.  812),  yet,  so  far  as  the  "exemption 
clause^'  is  concerned,  I  am  unable  to  discover  any  distinction  what- 
ever between  them.  It  applies  to  both  alike.  In  either  case  it 
must  be  a  manufacturing  corporation  engaged  in  carrying  on  manu- 
facture within  the  state. 

If  I  am  correct  in  this  conclusion,  this  question  before  us  has  been 
already  decided  by  the  court  of  appeals.  In  the  Boebling  Case,  138 
N.  Y.  582,  34  N.  E.  386,  a  manufacturing  corporation  doing  a  large 
business  within  this  state  sought  to  evade  the  tax,  on  the  ground 
that  it  was  engaged  In  carrying  on  manufacture  within  this  state. 
In  fact,  its  manufacturing  was  done  in  another  state,  and  a  very 
slight  pretense  of  manufacturing  was  carried  on  in  this  state.  The 
court  held  that,  although  doing  business  here,  it  was  not  carrying 
on  manufacturing  here,  and  in  the  opinion  of  the  court  it  is  said: 
"It  must  be  made  to  appear  that  ^actual  manufacturing  operations' 
are  carried  on  here,  in  the  ordinary  sense  and  meaning  of  tiie  term." 
Ree,  also,  People  v.  Horn  Silver  Min.  Co.,  105  N.  Y.  76-82,  11  N.  E. 
155;  People  ex  rel.  Seth  Thomas  Clock  Co.  v.  Wemple,  133  N.  Y. 
323,  31  N.  E.  238.  These  decisions  are  authority  for  holding  that 
not  only  must  the  corporation  seeking  the  exemption  be  a  manu- 
facturing corporation,  but  that  it  must  carry  on  its  "actual  manu- 
facturing operations"  within  the  state.  Thus,  uoon  reason  and  au- 
thority, we  conclude  that  the  relator  is  not  within  the  exemption 
provided  by  section  3.  It  carried  on  no  manufacturing  operations 
whatever  within  the  state. 

The  remaining  question  to  be  considered  is  whether  the  comptrol- 
ler erred  in  fixing  the  amount  of  the  relator's  capital  stock  employed 
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within  this  state.  It  appears  that  a  portion  of  the  property  for 
which  the  capital  stock  was  issued  was  "stock  wrought  and  in  pro- 
cess, and  raw  materials,"  at  the  shops  in  Blackinton.  As  fast  as 
such  was  made  into  goods,  it  was  sent  to  New  York  City,  and  held 
by  the  company  until  sold.  When  sold,  the  proceeds  went  into  its 
bank  account,  or  were  expended  for  other  material,  which,  in  its 
turn,  was  worked  into  goods,  and  shipped  to  the  company's  cus- 
tody in  New  York.  We  have  no  doubt  that,  under  such  circum- 
stances, the  manufactured  goods  and  the  company's  bank  account  in 
New  York  City  represented  its  capital  stock  employed  within  this 
state.  People  v.  Wemple,  131  N.  Y.  64,  29  N.  E.  1002;  People  v. 
Campbell,  138  N.  Y.  543,  34  N.  E.  370;  People  v.  Wemple,  60  Hun, 
225,  14  N.  Y.  Supp.  859;  Id.,  129  N.  Y.  558,  29  N.  E.  812.  And, 
there  being  nothing  in  the  case  to  indicate  that  the  valuation  fixed 
by  the  comptroller  was  excessive,  we  see  no  reason  for  interfering 
with  the  decision.  People  v.  Campbell,  80  Hun,  466,  30  N.  Y.  Supp. 
472.  The  decision  of  the  comptroller,  therefore,  must  be  sustained. 
Writ  of  certiorari  quashed,  and  the  determination  of  the  comp- 
troller affirmed,  with  |50  costs  and  disbursements.    All  concur. 


(25  Civ.  Proc.  R.  261;   16  Misc.  Rep.  167.) 

RINGLE  et  al.  v.  WALLIS  IRON  WORKS  et  aL 

(Supreme  Ck)urt;  Special  Term,  New  York  County.    February,  1896.) 

1.  Mechanic's  Lien—Bond  to  Dischatigb— Who  may  Sub  on. 

A  bond  given  under  Laws  1885,  c.  342  (Mechanic's  Lien  Law)  S  24, 
subd.  6,  which  provides  for  the  discharge  of  the  lien  on  the  filing  of  a 
bond  "in  such  sum  as  the  court  may  direct,  not  less  than  the  amount  of 
the  claim  in  said  notice,  conditioned  for  the  payment  of  any  judgment 
which  may  be  rendered  against  the  property,"  is  given  in  a  special  pro- 
ceeding within  Code  Civ.  Proc.  §  814,  providing  that,  where  a  bond  has 
been  given  in  a  special  proceeding  to  a  public  officer  for  the  benefit  of  a 
person  interested,  and  provision  is  not  specially  made  by  law  for  the 
prosecution  thereof,  a  peraon  so  interested  may  sue  on  it  in  his  own 
name  for  a  breach  of  a  condition. 

2.  Samb— Fixing  Amount  of  Bond— Pleading. 

A  complaint  in  an  action  on  a  bond  to  discharge  a  mechanic's  lien, 
which  alleges  that  the  contractor  instituted  proceedings  for  the  purpose 
of  securing  the  discharge  of  the  property  from  the  mechanic's  lien,  and 
that  thereafter  the  amount  of  the  bonds  to  be  given  for  the  purpose  of 
discliarging  said  lien  was  duly  fixed  at  the  sum  of  $13,000,  sufficiently  al- 
leges that  the  court  fixed  the  amount  of  the  bond  given  in  discharge  of 
the  lien. 

Action  by  Jacob  Bingle  and  others  against  the  Wallis  Iron  Works 
and  others  on  a  bond  given  to  discharge  a  mechanic's  lien.  De- 
fendant Matthiessen  demurs  to  the  complaint.    Overruled. 

Thomas  C.  Ennever  and  E.  L.  Collier,  for  plaintiffs. 
Wilson  &  Wallis,  for  defendant. 

BEEKMAN,  J.  On  the  ICth  day  of  February,  1892,  the  plain- 
tiffs filed  a  lien,  under  the  mechanic's  lien  law,  against  certain  prem- 
ises situated  in  the  city  of  New  York,  owned  by  the  Terminal  Ware- 


Digitized  by  VjOOQIC 


876  88  NEW  YORK  SUPPLEMENT.  (Sup.  Ct. 

house  Company,  for  the  sum  of  $11,161,  for  labor  and  materials  fur- 
nished in  the  erection  of  a  certain  structure  upon  said  premises. 
The  contract  under  which  the  liability  arose  was  made  by  the  Wallis 
Iron  Works,  as  principal  contractor,  with  the  Terminal  Warehouse 
Company,  for  the  erection  of  the  building.  The  defendant  the  Wal- 
lis Iron  Works  being  desirous  of  discharging  the  lien,  executed  a 
bond,  in  which  Benjamin  G.  Clarke  and  the  defendant  Francis  O. 
Matthiessen  joined  as  sureties,  to  William  J.  McKenna,  clerk  of  the 
city  and  county  of  New  York,  in  the  sum  of  |13,000,  conditioned  for 
the  payment  of  any  judgment  which  might  be  rendered  against  the 
property  pursuant  to  the  provisions  of  subdivision  6  of  section  24 
of  chapter  342  of  the  Laws  of  1885,  as  amended,  conmionly  known  as 
the  "Mechanic's  Lien  Law.'*  Thereupon  the  lien  was  discharged  of 
record.  Thereafter  an  action  was  brought  by  the  plaintiffs  against 
the  Wallis  Iron  Works  and  the  Terminal  Warehouse  Company  as 
sole  defendants,  for  the  purpose  of  foreclosing  the  lien,  as  provided 
by  law.  Issue  was  joined  in  that  action,  and  after  a  trial  had  at 
special  term  a  decision  was  rendered  upon  which  a  judgment  was 
entered  in  favor  of  the  plaintiffs  and  against  the  defendant  the  Wallis 
Iron  Works  for  the  sum  of  $12,500.32,  and  for  the  sum  of  |445.25 
costs,  amounting  in  all  to  the  sum  of  |12,945.57.  It  was  also  adjudged 
that  the  lien  which  had  been  filed  by  the  plaintiffs  was  a  good  and 
valid  lien  for  the  full  amount  specified  therein,  with  interest,  and 
judgment  was  directed  against  the  premises  for  the  above  amount 
of  112,945.57.  By  reason,  however,  of  the  previous  discharge  of  the 
lien  by  the  giving  of  the  bond  above  mentioned,  this  provision  was 
inserted  in  the  judgment: 

"It  is  further  ordered,  adjudged,  and  decreed,  however,  that  so  mncb  of 
this  Judgment  as  is  against  the  said  premises,  and  as  declares  that  the  said 
plaintiffs  now  have  a  lien  and  claim  against  said  premises  Is  In  form  only, 
and  has  been  directed,  and  is  now  entered,  for  the  purpose  of  enabling  the 
said  plaintiffs  to  recover  upon  a  certain  bond  given  by  the  Wallis  Iron  Works 
as  principal  and  Benjamin  G.  Clarke  and  Francis  O.  Matthiessen  as  sure- 
ties, and  which  was  filed  In  the  otflce  of  the  clerk  of  the  city  and  county  of 
New  York  on  the  1st  day  of  April,  1892,  for  the  purpose  of  discharging  the 
said  mechanic's  lien  or  claim  as  against  the  said  real  estate,  as  provided  by 
a  certain  order  of  the  supreme  court  of  the  state  of  New  York,  bearing  date 
the  1st  day  of  April,  1892." 

Thereafter  the  Wallis  Iron  Works  appealed  to  the  general  term 
of  this  court  from  said  judgment,  with  the  result  that  the  same  was 
affirmed.  28  N,  Y.  Supp.  107.  On  the  12th  day  of  August,  1892, 
the  defendant  Benjamin  G.  Clarke,  one  of  the  sureties  of  the  bond, 
died,  leaving  a  will,  which  was  duly  proved,  and  the  defendants 
Ada  C.  Hardenburgh,  Anne  M.  Clarke,  and  Julia  M.  Ellsworth  were 
thereupon  duly  appointed  executrices  of  said  will.  The  plaintiffs 
now  sue  the  obligors  under  said  bond  for  the  amount  of  the  re- 
covery in  the  action  instituted  to  foreclose  the  lien.  The  defend- 
ant Francis  O.  Matthiessen,  one  of  the  sureties  under  the  bond,  de- 
murs to  the  complaint  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  as  against  him.  The  par- 
ticular grounds  of  the  demurrer  are  set  forth  in  the  brief  which  has 
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been  submitted  by  the  counsel  for  the  demurrant,  and  are  highly 
technical  in  their  character.  They  will  be  considered  in  the  order 
in  which  they  have  been  stated. 

1.  It  is  claimed  that  the  complaint  does  not  allege  any  assign- 
ment of  the  bond  by  the  county  clerk  to  the  plaintiffs,  and  therefore 
fails  to  allege  any  cause  of  action,  unless  some  provision  of  law  can 
be  found  in  their  favor.  Section  814  of  the  Code  of  Civil  Procedure 
provides  that: 

"Where  a  bond  or  undertaking  has  been  given,  as  prescribed  by  law,  in  the 
course  of  an  action  or  special  proceeding  to  the  people  or  to  a  public  officer, 
for  the  benefit  of  a  party  or  other  pernon  interested,  and  a  provision  is  not 
specially  made  by  law  for  the  prosecution  thereof,  the  party,  or  other  person 
so  interested,  may  maintain  an  action  in  his  own  name  for  a  breach  of  the 
condition  of  the  bond,  or  of  the  terms  of  the  undertaking,  upon  procuring  an 
order  granting  him  leave  so  to  do." 

It  is  further  provided  that: 

**The  order  may  be  made  by  the  court  In  which  the  action  is  or  was  pend- 
ing, the  city  court  of  the  city  of  New  York  or  a  county  court,  if  the  bond 
or  undertaking  was  given  in  a  special  proceeding  pending  before  a  Judge  of 
that  court;  or,  in  any  other  case,  by  the  supreme  court.  Notice  of  the  ap- 
plication therefor  must  be  given,  as  directed  by  the  court  or  judge,  to  the 
persons  interested  in  the  disposition  of  the  proceeds." 

The  bond  in  question  is  one  which  comes  within  the  purview  of 
this  section.  Subdivision  6  of  section  24  of  the  mechanic's  lien  law, 
supra,  provides  that  such  a  lien  may  be  discharged  by  the  filing  of 
a  bond  as  above  stated  **in  such  sum  as  the  court  may  direct,  not 
less  than  the  amount  of  the  claim  in  said  notice,  conditioned  for  the 
payment  of  any  judgment  which  may  be  rendered  against  the  prop- 
erty." It  further  provides  that  the  sureties  on  said  bond  must  jus- 
tify in  at  least  double  the  sum  named  therein;  that  a  copy  of  the 
bond,  with  a  notice  that  the  sureties  will  justify  before  the  court 
or  a  judge  thereof  at  the  time  and  place  named  therein,  not  less 
than  five  days  thereafter,  must  be  served  on  the  claimant  or  his 
attorney;  and  that  upon  the  approval  of  said  bond  by  the  court  or 
a  judge  thereof  an  order  discharging  such  lien  may  be  made  by  the 
court  or  a  judge  thereof.  It  will  therefore  be  seen  that  the  mere 
making  and  filing  of  the  bond  does  not,  of  itself,  operate  to  discharge 
the  lien.  A  special  proceeding  is  still  necessary  in  order  to  secure 
a  determination  as  to  the.  sufficiency  of  the  sum,  the  approval  of 
the  court  or  a  judge  thereof,  and  then  an  order  by  the  court  or  judge 
thereof  discharging  the  lien.  The  bond,  therefore,  is  one  given  in 
the  course  of  a  special  proceeding  within  the  spirit  and  intent  of 
that  section.  The  complaint  alleges  that  "before  the  commencement 
of  this  action  an  order  was  duly  made  permitting  these  plaintiffs  to 
commence  an  action  in  their  own  name  to  enforce  the  said  bond.'' 
While  the  statement  is  exceedingly  meager,  I  do  not  think  that  it 
is  bad  on  demurrer.  The  bond  was  given  for  the  benefit  of  the 
plaintiffs.  They  are  the  real  parties  in  interest,  but  their  right  to 
prosecute  the  same  is  conditioned  upon  the  leave  of  the  court  being 
first  obtained.  I  think,  under  these  circumstances,  the  assertion 
that  such  permission  was  duly  obtained  imports  a  compliance  with 
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the  statutory  provision  in  respect  to  the  proceedings  which  ter- 
minated in  the  order  granting  the  leave  asked.  Section  532,  CcMie 
Civ.  Proc. 

2.  It  is  objected  that  the  complaint  does  not  allege  that  the  court 
at  any  time  fixed  the  amount  of  the  bond  which  was  given  in  dis- 
charge of  the  lien.  Upon  this  point  the  complaint  contains  the  fol- 
lowing allegations: 

"Fourth.  That  thereafter  the  said  the  Wallls  Iron  Works  Instituted,  or 
cabsed  to  be  Instituted,  certain  proceedings  in  the  supreme  court  of  the  state 
of  New  York  for  the  purpose  of  securing  the  discharge  of  the  real  property 
mentioned  in  said  notice  from  the  lien  of  the  said  mechanic's  lien  or  claim, 
pursuant  to  the  statute  in  such  case  made  and  provided.  Fifth.  That  there- 
after the  amount  of  the  bond  to  be  given  for  the  purpose  of  discharging  said 
lien  was  duly  fixed  at  the  sum  of  $13,000." 

After  setting  out  the  execution  and  filing  of  the  bond  in  question 
pursuant  to  said  order,  it  is  alleged  that  on  the  Ist  day  of  April, 
1892,  an  order  was  duly  made  by  this  court,  approving  the  bond, 
and  directing  that  upon  the  filing  of  the  same  the  said  lien  should 
be  canceled  and  discharged  of  record,  and  that  thereafter  the  said 
bond  was  filed,  and  the  lien  discharged,  as  required  by  the  order. 
The  assertion  that  the  amount  of  the  bond  was  duly  fixed,  taken  in 
connection  with  the  other  allegations  in  respect  to  the  entire  pro- 
ceeding, is  sufficient  within  the  existing  rules  of  pleading. 

3.  The  objection  that  the  comph^int  should  allege  that  the  bond 
was  given  "in  an  action  or  special  proceeding*'  is  untenable.  As 
we  have  seen,  the  complaint  does  set  forth  a  proceeding  for  the 
cancellation  and  discharge  of  a  lien,  in  which  proceeding  the  bond 
in  question  was  given.  The  complaint  very  clearly  alleges  that  the 
bond  was  given  in  the  course  of  the  proceeding  above  referred  to. 
The  effort  to  show  that  it  does  not  is  extremely  forced  and  unnat- 
ural, and  unworthy  of  serious  consideration. 

4.  The  objection  that  the  complaint  is  insufficient  because  it  fails 
to  show  that  notice  of  the  application  for  leave  to  prosecute  the  bond 
had  been  given,  as  provided  in  section  814  of  the  Code,  is  also  un- 
tenable. The  allegation  contained  in  the  fourteenth  paragraph  of 
the  complaint,  that  the  order  was  "duly  made,"  sufficiently  meets 
this  criticism. 

These  are  all  of  the  objections  which  have  been  made  to  the  com- 
plaint. In  addition  to  what  has  been  already  stated,  it  may  be  fur- 
ther said  that  the  defendant,  as  a  party  to  the  bond,  cannot  ques- 
tion the  regularity  of  the  proceedings  under  which,  through  his 
intervention,  the  lien  referred  to  has  been  discharged.  The  only 
objection,  therefore,  upon  which  he  is  entitled  to  be  heard  is  that 
which  relates  to  the  proceedings  giving  the  plaintiffs  permission  to 
sue;  and  in  respect  to  this,  as  we  have  seen,  the  complaint  is  suffi- 
cient. The  demurrer  is  therefore  overruled,  with  costs,  with  leave 
to  the  defendant  to  answer  within  20  days  after  service  upon  him  of 
a  copy  of  the  interlocutory  judgment,  upon  payment  of  costs. 

Demurrer  overruled,  with  costs,  with  leave  to  defendant  to  answer. 
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BUELL  V.   HOLLIXS. 
(Supreme  Conrt,  Appellate  Term,  First  Department.    April  27,  1896.) 

1.  Appeal — From  What  Order  It  Lies— Controverted  Question. 

A  party  is  not  deprived  of  the  right  of  appeal  from  an  oi"der  overruling 
a  motion  to  vacate  a  former  order  because  such  former  order  was  entered 
by  the  court  on  its  own  motion,  where  the  motion  to  vacate  Is  contested 
by  the  adverse  party. 

2.  Same— Order  Affecting  Substantial  Rioht. 

An  order  placing  a  cause  upon  the  special  trial  calendar  for  short  causes 
gives  it  a  right  of  preference  which  is  a  substantial  right,  and  an  appeal 
lies  from  a  subsequent  order  affecting  such  right. 
8.  Same— Motion  to  Vacate  Order— Questions  of  Fact. 

Where,  during  the  trial  of  an  action  on  the  short-cause  calendar,  an  order 
is  made  by  the  trial  judge  sending  it  back  to  the  general  calendar,  and 
reciting  that  the  trial  has  occupied  more  than  an  hour,  a  motion  to  vacate 
such  order,  supported  by  a  showing  controverting  such  recital,  is  proper, 
as  in  no  other  way  could  the  question  of  fact  be  raised;  and  an  appeal 
may  be  taken  from  an  adverse  ruling  thereon,  rather  than  from  the  origi- 
nal order,  though  on  such  appeal  the  determination  of  the  question  of 
fact  by  the  trial  court  in  favor  of  the  recital  in  the  record  cannot  be  re- 
viewed. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Henry  T.  Buell  against  Frank  C.  Hollins.  Plaintiff 
appeals  from  an  order  of  the  general  term  (37  N.  Y.  Supp.  1144) 
aflfirming  an  order  of  the  trial  justice.    Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISCHOFF,  JJ. 

Edward  C.  Perkins,  for  appellant. 
Henry  B,  Johnson,  for  respondent. 

BISCHOFF,  J.  This  cause  was  placed  upon  the  calendar  of 
short  causes  for  trial  in  the  court  below,  and  before  the  completion 
of  the  trial  it  was  of  the  court's  own  motion  sent  back,  to  be  placed 
at  the  foot  of  the  general  calendar,  with  $30  costs  to  defendant  to 
abide  the  event,  by  an  order  which  recited  the  fact  that  the  trial 
had  occupied  more  than  one  hour.  City  Ct.  Rule  14.  Thereafter, 
at  the  same  term,  a  motion  was  made  before  the  trial  justice  to 
vacate  this  order,  the  motion  being  based  upon  affidavits,  verified, 
respectively,  by  the  plaintiff's  attorneys  and  their  clerk,  alleging 
that  the  trial  had  proceeded  for  a  period  of  less  than  one  hour  when 
terminated  by  the  court,  and  tending  to  show  that  it  would  not  have 
been  protracted  beyond  the  limited  time.  This  motion  was  denied, 
and  from  an  affirmance  by  the  general  term  of  the  order  thereupon 
entered  the  appeal  is  taken.  No  counter  affidavits  were  submitted 
on  behalf  of  the  defendant,  who,  however,  opposed  the  motion,  and 
has  responded  to  the  appeal  below  and  to  that  before  us. 

This  plaintiff,  if  prejudiced,  is  not  to  be  denied  a  hearing  in  this 
court  upon  the  authority  of  Hayes  v.  Gas  Co.,  143  N.  Y.  641,  37  N. 
E.  648,  relied  upon  by  the  defendant,  since  in  that  case  the  contro- 
versy was  between  the  plaintiff  and  the  trial  judge  as  to  the  right 
to  a  preference,  the  adverse  litigant  assuming  no  position  with  re- 
gard to  the  matter  whatsoever,  whereas  here  there  is  a  respondent 
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in  active  and  continued  opposition.    We  may  grant  that  the  imposi- 
tion of  costs  by  the  court  below  did  not  render  this  order  appealable 
as  affecting  a  substantial  right,  since  they  were  imposed  condition- 
ally (Bergen  v.  Carman,  79  N.  Y.  146),  the  event  of  the  action  was 
undetermined  (De  Barante  v.  Deyermand,  41  N.  Y.  355),  and  the 
notice  of  appeal  did  not  specify  this  ground  (Crosby  v.  Stephan,  97 
N.  Y.  606;   Code  Civ.  Proc.  §§  1300,  3192);   but  it  appears  that  a 
substantial  right  was  affected  by  the  order,  since  the  right  to   a 
preference  of  the  cause  in  the  court  below,  as  a  short  cause,  after 
an  order  had  been  made  placing  it  upon  the  special  calendar,  was 
as  complete  as  though  the  action  fell  within  section  791  of  the  Code 
(City  Ct.  Kule  14;   Code,  §  323),  and  the  right  to  a  preference  un- 
der that  section  is  a  substantial  legal  right,   enforceable  by  man- 
damus in  a  case  where  a  remedy  by  appeal  may,  through  circum- 
stances, be  unavailing  (Hayes  v.  Gas  Co.    supra).     So,  too,  if  the 
fact  be,  as  contended  for,  that  the  trial  did  not  occupy  one  hour's 
Hme,  then  the  justice's  action  was  based  upon  no  grounds  calling 
for  the  exercise  of  discretion  (City  Ct.  Rule  14),  and  the  appeal  was 
properly  taken  from  this  order,  rather  than  from  the  order  first 
made,  since  in  no  other  manner  could  the  facts  have  been  presented 
in  behalf  of  the  plaintiff,  assuming  his  allegations  to  have  been  ad- 
mittedly  true.    But  while  we  entertain  the  appeal,  we  may  only  af- 
firm the  order,  since,  taking  the  view  most  favorable  to  the  appel- 
lant, the  record  presents  merely  a  question  of  fact,  without  the 
slightest  basis  for  a  determination  of  the  matter  as  one  of  law. 
There  is  no  admission  by  the  respondent  of  the  plaintiff's  averments 
that  the  trial  was  discontinued  by  the  justice  before  one  hour  had 
elapsed,  and  the  record  of  the  court  shows  that  the  fact  was  directly 
to  the  contrary.    Certainly  the  respondent  was  not  called  upon  to 
make  oath  in  support  of  this  recital  in  the  order  signed  by  the  trial 
judge,  when  the  particular  matter  was  peculiarly  within  the  knowl- 
edge of  that  oflBcer.    Doyle  v.  Railroad  Co.,  1  Misc.  Rep.  376,  20  N. 
Y.  Supp.  865.    Whether  or  not  the  original  order  truthfully  recited 
the  facts  was  a  question  to  be  determined  by  the  court  below;  and 
It  assumed,  as  it  might,  that  the  statement  made  of  record  by  the 
justice,  in  the  exercise  of  his  official  functions,  was  correct    This 
presents  no  error  for  us  to  review.    Thus  it  must  be  held  that  the 
first  order  was  properly  within  the  power  of  the  court  to  make, 
and  that  the  order  before  us  did  not  proceed  upon  an  unauthorized 
disregard  of  the  affidavits  presented  upon  the  motion. 

Order  affirmed,  with  costs  and  disbursements.    All  concur. 


SAYLES  V.  KERR. 

(Supreme  Court,  Appellate  Division,  First  Department    April  24,  1806.) 

Lease— Assignment  op  the  Liability  op  Assignee. 

The  assignee  of  a  lease  is  liable  to  pay  rent  during  the  time  he  was  In 
actual  possession  of  the  premises  under  the  assig^iment,  and  it  is  iin- 
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material  that  the  lease  provided  that  it  should  not  be  assigned  without 
the  consent  of  the  lessor. 

Api)eal  from  judgment  on  report  of  referee. 

Action  by  Henry  L.  Sayles  against  Leonard  R.  Kerr  for  rent 
There  was  a  judgment  in  favor  of  defendant,  on  the  report  of  a 
referee,  and  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

M.  Gr.  Holstein,  for  appellant. 
Samuel  G.  Adams,  for  i^espondent 

RUMSEY,  J.  The  plaintiff  occupied  for  a  short  time  the  Putnam 
House,  in  this  city,  which  was  owned  by  the  defendant.  On  the  2d 
of  June,  1893,  the  plaintiff  was  put  out  by  summary  proceedings; 
and,  at  the  time  of  his  leaving,  he  left  in  the  house,  pursuant  to  an 
arrangement  with  the  defendant,  a  considerable  quantity  of  liquors 
and  other  property,  and  he  brought  this  action  for  the  purpose  of 
recovering  the  purchase  price  thereof.  The  defendant,  among  other 
defenses,  sets  up  as  a  counterclaim  that  he  was  the  owner  of  the 
Putnam  House,  and  had  leased  it  to  Alonzo  and  Augustus  W. 
Foster;  and  that  about  the  14th  of  April,  1893,  the  two  Fosters, 
being  then  in  possession  of  the  premises,  assigned  the  lease  and 
their  interest  in  it  to  the  plaintiff,  who  entered  under  the  assign* 
ment,  and  remained  there  until  June  2,  1893;  and  that  the  plaintiff 
had  failed  to  pay  the  rent  of  said  premises  for  the  month  of  May, 
which  fell  due  on  the  31st  day  of  that  month;  and  the  defendant 
demanded  judgment  for  the  amount  of  his  counterclaim.  The 
referee  found  the  value  of  the  goods  which  had  been  delivered,  and 
that  the  defendant  had  not  paid  for  them.  He  found  the  fact  -of 
the  lease  as  alleged  in  the  answer;  its  assignment  to  the  plaintiff: 
that  the  plaintiff  remained  there  until  the  2d  of  June;  and  that  he 
did  not  pay  the  rent  for  the  month  of  May,  or  any  part  thereof. 
And,  as  a  conclusion  of  law ,  he  found  that  the  plaintiff  was  indebted 
to  the  defendant  for  the  difference  between  the  value  of  the  prop- 
erty which  the  plaintiff  had  sold  to  the  defendant  and  the  amount 
of  rent  for  the  month,  which  was  $1,033.29;  and  for  that  amount, 
with  interest,  he  ordered  judgment,  which  was  accordingly  entered, 
and  from  that  judgment  the  plaintiff  takes  this  appeal. 

The  single  question  presented  is  whether  the  plaintiff,  who  be- 
came the  assignee  of  the  lease  of  the  premises  of  which  the  defend- 
ant was  the  lessor,  was  liable  to  pay  the  rent  during  the  time  for 
which  he  was  in  actual  possession  of  the  premises  under  the  assign- 
ment. That  question  must  be  answered  in  the  affirmative.  The 
rule  is  well  settled  that  the  assignee  of  the  lease,  who  enters  under 
the  assignment,  becomes  liable  to  pay  the  rent,  and  that  liability 
arises  by  reason  of  the  privity  of  the  estate  which  is  created  because 
of  his  taking  possession  under  the  assignment.  Frank  v.  Railroad 
Co.,  122  N.  Y.  197,  25  N.  E.  332;  Dolph  v.  WTiite,  12  N.  Y.  296,  300. 
It  seems  that  this  lease  contained  a  provision  that  the  lessee  should 
not  assign  or  sublet  without  the  consent  of  the  lessor;  and  the 
V.38N.Y.S.no.6— 56  C"r\r\n]o 
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plaintiff  insists  that,  that  covenant  being  in  the  lease,  no  privity 
arose  between  himself  and  the  landlord,  because  the  landlord  re- 
fused to  recognize  him  as  tenant,  lest  that  should  release  the  lessors. 
But  that  fact  is  of  no  importance.  The  liability  to  pay  rent  arose 
by  operation  of  law,  and  from  the  fact  of  possession  as  assignee 
under  the  lease;  and,  as  long  as  that  existed,  the  liability  to  pay 
rent  followed  as  a  necessary  incident.  Blake  v.  Sanderson,  1  Gray, 
332. 

Judgment  must  be  afiSrmed,  with  costs.    All  concur. 


(1  N.  Y.  Ann.  Cas.  407.) 

BENEDICT  et  al.   v.   ARNOUX  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    January.  1895i> 

Appearance—By  Attorney— Procuring  E^ctension  of  Time. 

Under  Code  Civ.  Proc.  f  421,  proridiug  that  defendant's  appeoraiKV 
must  be  made  by  serving  on  plaintilTs  attorney  a  nodee  of  appeanncts 
or  a  copy  of  a  demurrer  or  of  an  answer,  an  attorney  wto  asks,  on  beiialf 
of  defendant,  for  an  extension  of  time  to  answer,  does  not  thereby  make 
a  general  appearance  for  defendant,  and  therefore  the  answer  may  be 
served  by  another  attorney  within  the  period  of  the  extension. 

Action  by  Elias  C.  Benedict  and  others^  as  executors  of  Edwin 
JBooth,  deceased,  against  George  T.  Ar&oox^  and  Josepb  Campbell^ 
Smma  Campbell,  and  Martha  Campbell^  a»  executors  of  William 
Campbell,  deceased^  and  Hannah  Campbell  and  others,  to  foreclose 
:a  mortgage.  Before  the  time  to  answer  had  expired  acn  extension 
of  time  was  obtained  from  plaintiffs'  attoamey  by  Niles  &  Johnson, 
as  attorneys  for  defendant  Hannah  Campbell.  Afterwards  they  ob- 
tained a  further  extension  of  time,  on  application  to  one  of  the  j»- 
tices  of  the  supreme  court.  Afterwards^  within  the  period  of  tbe 
extension  granted,  an  answer  was  served  on  plaintiffs'  attorney  by 
Frank  O.  Wilde,  as  attorney  for  said  defendant  Hannah  Campbell, 
and  said  answer  was  returned  on  the  ground  that  said  Wilde  was 
not  the  attorney  for  said  defendant.  Dtefendant  Hannah  Campbell 
now  moves  to  compel  plaintiffs  to  accept  the  answer.    Qjranted. 

Arnoux,  Ritch  &  Woodford,  for  plaintiffs. 

Frank  G.  Wilde,  for  defendants. 

ANDREWS,  J.  Since  the  adoption  of  the  Code  of  Civil  Pro- 
cedure, it  has  been  held  in  a  number  of  cases  that  a  general  ap- 
pearance of  a  defendant  in  an  action  cannot  be  made  in  any  man- 
ner other  than  that  prescribed  by  section  421  of  that  Code.^  Couch 
V.  Mulhane,  63  How.  Prac.  79,  Arnonx,  J.;  Douglas  v.  Haberstro,  8 
Abb.  N.  C.  230;  Valentine  v.  Myers'  Sanitary  Depot,  36  Hun,  201. 
Most  of  the  cases  referred  to  by  plaintiffs'  counsel,  in  which  it  was 
held  that  obtaining  an  extension  of  time  to  answer,  or  serving  a 

1  Code  Civ.  Proc.  §  421,  provides  that  **the  defendant's  appearance  must  be 
made  by  servini?  upon  the  plaintiff's  attorney  within  twenty  days  after  serv- 
ice of  the  summons,  exclusive  of  the  day  of  service  of  notice  of  appearance* 
or  a  copy  of  a  demurrer,  or  of  an  answer." 
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notice  of  motion,  was  an  appearance,  or  equivalent  to  it,  were  de- 
cided under  the  old  CJode  of  Procedure,  and  are  not  applicable.  So 
far  as  the  actual  decisions  went,  neither  Krause  v.  Averill,  4  Civ. 
Proc.  R  410,  nor  Davis  v.  Jones,  8  Civ.  Proc.  R.  43,  appears  to  me 
to  conflict  with  the  cases  above  cited;  but,  if  either  does,  it  cannot 
be  considered  as  a  controlling  authority. 

It  follows  that  the  motion  to  compel  plaintiffs'  attorneys  to  ac- 
cept the  answer  of  Hannah  Campbell  must  be  granted,  with  |10 
costs  to  her,  to  abide  the  event,  and  that  the  motion  for  judgment 
must  be  denied,  with  (10  costs  to  said  Hannah  Campbell,  and  $10 
costs  to  the  defendant  executors;  such  costs,  in  each  case,  to  abide 
the  event  of  the  action. 


LAYMAN  V.  JOHN  ANDERSON  &  CO. 

(Supreme  Court,  Appellate  Division,  First  Department     April  24,  1896.) 

Evidence— Weight  and  Sufficiency. 

Defendant  set  up  as  a  defense  tlie  existence  and  performance  of  a 
certain  parol  agreement  by  plaintiff,  not  referred  to  in  a  written  contract 
sued  on,  to  turn  over  to  defendant  corporation  $15,000  of  its  stock.  Its 
evidence  of  sucb  agreement  was  largely  by  six  witnesses  interested  in  the 
event  of  the  suit.  Plaintiff  contradicted  them,  and  denied  that  an  indorse- 
ment of  the  certificates  made  by  him  was  a  transfer  to  it  of  the  stock 
under  the  parol  agreement  Lietters  written  by  plaintiff,  tending  to 
coiToborate  defendant's  theory,  were  put  in  evidence.  Held,  that  whether 
plaintiff  was  entitled  to  recover  was  a  question  for  the  Jury,  and  it  was 
error  to  set  aside  a  verdict  for  him,  though  the  court  was  dissatisfied 
with  it 

Appeal  from  circuit  court,  New  York  county. 

Action  by  John  Martin  Layman  against  John  Anderson  &  Co.  (a 
corporation)  to  recover  (15,000  alleged  to  be  due  plaintiff  as  the  bal- 
ance of  the  purchase  price  of  his  business,  etc.,  sold  and  conveyed 
to  defendant,  in  which  there  was  a  verdict  for  plaintiff.  From  an 
order  setting  aside  the  verdict,  plaintiff  appeals.    Reversed. 

The  action  was  brought  upon  a  contract  made  February  S,  1890,  by  and 
between  the  plaintiff  and  defendant  herein  and  one  John  G.  Anderson,  wherein 
it  was  agreed,  so  far  as  it  is  material  here  to  refer  to  it,  that  the  plaintiff, 
in  consideration  of  $35,000,  to  be  paid  him  in  the  capital  stock  of  defendant  at 
par,  and  mutual  agreements  therein  expressed,  sold  and  transfen^ed  to  the 
defendant  the  business,  good  will,  trade-marks,  rights,  and  privileges  con- 
veyed to  plaintiff  by  Anderson  by  indentures  of  April  15,  1882  (the  business 
being  the  manufacture  of  chewing  and  other  tobacco,  and  which  was  carried 
on  prior  to  April  15,  1882.  by  Anderson,  and  subsequent  thereto  by  plaintiff), 
and  all  the  stock,  materials,  and  supplies  on  hand,  and  the  defendant  agreed 
to  pay  plaintiff  therefor  $35,000,  in  capital  stock  at  par,  and  Anderson,  in  con- 
sideration of  $11,000,  to  be  paid  him  by  the  plaintiff  in  such  capital  stock, 
assented  to  the  sale  and  transfer  by  the  plaintiff  to  the  defendant  of  the 
rights  and  property  conveyed  by  the  indenture  of  April  15,  1882,  free  and 
clear  from  all  claims  on  Anderson's  part  thereon;  and  wherein  it  was  fur- 
ther agreed  that  plaintiff  should  not  engage  in  any  similar  business  there- 
after, but  should  give  all  his  influence  to  the  interests  and  success  of  de- 
fendant; that  he  would  pay  aU  the  debts  and  liabilities  of  the  business 
then  existing,  and  the  defendant  might  retain,  unissued,  an  amount  of  such 
capital  stodc  equal,  at  par  value,  to  double  the  amount  of  the  debts,  etc., 
then  outstanding.    The  defendant,  under  this  agreement,  at  once  took  pos- 
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session  of  the  property  so  sold  and  transferred,  and  has  ever  since  retained 
the  same.  The  defendant,  at  the  time  the  agreement  was  made  and  the 
property  delivered,  made  out  and  executed  in  due  form  certificates  in  plain- 
tiff's name  for  350  shares  of  its  stocls,  of  the  par  value  of  $35,000;  and  plain- 
tiff Indorsed  the  certificates  for  the  purpose  of  the  transfer  of  the  same,  and 
left  them  with  the  defendant.  Defendant  has  paid  plaintiff,  on  account 
of  200  shares  thereof,  the  sum  of  $20,000,  and  has  retained  the  remaining  150 
shares,  but  has  paid  him  nothing  therefor.  There  was  no  dispute  as  to  these 
facts.  The  defense  alleged  on  the  i^art  of  the  defendant  was  that  the  full 
amount  ($35,000)  of  stock  was  issued  to  plaintiff,  and  that  $15,000  of  it  was 
turned  over  by  plaintiff  to  the  defendant  under  an  agreement,  made  at  the 
time  the  defendant  was  formed,  between  the  plaintiff  and  the  other  parties 
Interested  in  the  defendant,  tbat  this  amount  of  capital  stocli  should  be 
turned  over  by  the  plaintiff  to  the  defendant,  to  be  used  for  the  defendant's 
benefit  The  whole  controversy  on  the  trial  was  over  the  question  as  to 
whether  this  agreement  alleged  was  made,  and  the  $15,000  of  stock  was 
turned  over  to  the  defendant  pursuant  to  the  agreement.  The  plaintiff  testi- 
fied that  no  such  agreement  was  made,  and  no  such  disposition  of  the  $15,000 
of  stock  was  made.  Six  witnesses  were  sworn  on  the  part  of  the  defendant 
in  support  of  its  alleged  defense,  and  whose  evidence  bore  more  or  less  dis- 
tinctly upon  this  question  of  fact;  and  documents  and  letters  were  also  put 
in  evidence,  on  the  one  side  and  the  other,  bearing  upon  the  question.  At 
the  close  of  the  plaintiff's  evidence,  and  again  at  the  close  of  an  the  evi- 
dence, a  motion  was  made  by  defendant  to  take  the  case  from  the  jury  and 
direct  a  verdict  for  the  defendant.  The  court  held  that  the  case  was  one  for 
the  jury,  and  it  was  accordingly  summed  up  by  counsel,  and  submitted  by 
the  court  to  the  jury,  and  a  verdict  was  rendered  for  the  plaintiff  for  the 
$15,000.  A  motion  was  made  by  defendant,  ui)on  the  minutes,  to  set  aside 
the  verdict,  and  for  a  new  trial,  upon  the  exceptions  taken  at  the  trial,  and 
because  the  verdict  was  contrary  to  the  evidence  and  the  law,  and  for  ex- 
cessive damages.  This  motion  was  granted,  and  from  the  order  so  made  this 
appeal  is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Edward  C.  James  and  Abram  I.  Elkus,  for  appellant. 
John  M.  Scribner,  for  respondent. 

WILLIAMS,  J.  The  real  ground  upon  which  the  verdict  was  set 
aside  w^as  that  it  was  unsupported  by  the  evidence.  The  learned 
trial  judge  evidently  regarded  the  verdict  as  an  improper  one  to  be 
rendered  upon  the  evidence  in  the  case.  He  refused  to  hear  any 
argument  upon  the  motion,  but  granted  it  as  soon  as  it  was  made; 
remarking  that  he  regarded  the  verdict  as  a  present  or  gift  to  the 
plaintiff  of  |15,000,  to  w^hich  he  had  not  a  shadow  of  right,  and  he 
desired  to  place  on  record  his  disapproval  of  the  verdict.  He  heard 
all  the  evidence,  and  seems  to  have  had,  at  the  close  of  the  case, 
very  decided  views  as  to  what  the  verdict  should  have  been.  We 
have  examined  the  record  and  the  evidence,  and  may  have  formed 
our  judgment  as  to  what  the  verdict  should  have  been;  but  it  must 
be  remembered  that,  if  the  case  was  one  for  the  jury,  the  verdict 
was  not  to  be  the  verdict  of  the  trial  court  or  of  this  court,  but  of 
the  jury,  and  the  question  is  not  whether  the  trial  court  was,  or  this 
court  is,  satisfied  with  the  verdict,  but  whether  it  is  a  case  in  which 
the  parties  had  a  right  to  the  judgment  of  12  men  as  to  the  facts. 
If  the  verdict  of  a  jury  may  be  set  aside  in  any  case  where  the 
court  is  not  satisfied  with  it,  if  the  court  must  be  satisfied  as  well 
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as  the  jury,  then  the  court  may  as  well  dispense  with  the  jury  alto- 
gether,' and  make  the  decision  itself.  The  jury  is  entirely  useless 
and  unnecessary.  This  is  not,  of  course,  the  rule.  When  the  case 
is  one  that  should  properly  be  submitted  to  the  jury,  its  verdict  must 
stand,  whether  it  is  satisfactory  to  the  court  or  not.  The  parties 
have  a  right  to  try  before  a  jury,  and  to  have  its  judgment  as  to  the 
facts,  and  they  cannot  be  deprived  of  such  right.  It  is  only  where 
the  evidence  is  uncontradicted,  or  is  so  preponderating  in  one  di- 
rection that  a  verdict  to  the  contrary  would  indicate  that  the  jury 
were  actuated  by  favor,  prejudice,  or  passion,  that  the  court  is  justi- 
fied in  taking  the  case  from  the  jury  and  determining  the  facts 
itself.  When  there  is  a  fair  conflict  in  the  evidence;  where  there 
are  witnesses  on  either  side  whose  credibility  is  to  be  determined 
(especially  where  the  witnesses  are  parties  to  or  interested  in  the 
action);  where  there  are  documents,  papers,  and  letters,  and  cir- 
cumstances sworn  to  by  witnesses,  the  effect  of  which  is  to  be  de- 
termined, and  the  inferences  from  which  are  to  be  drawn, — ^the 
questions  of  fact  mlist  be  determined  by  the  jury,  and  not  by  the 
court.  These  principles  of  law  are  so  well  settled  that  no  citation 
of  authority  therefor  is  necessary.  We  have  only  to  apply  them  to 
the  evidence  in  this  case. 

The  defendant,  by  its  answer  and  on  the  trial,  admitted  substan- 
tially all  the  facts  alleged  by  the  plaintiff  as  a  basis  for  a  recovery 
of  the  (15,000;  and  his  recovery  could  only  be  defeated  by  proving 
the  parol  contract  to  turn  over  the  J15,000  of  stock  to  the  defend- 
ant after  it  had  been  issued  to  the  plaintiff,  and  the  performance  of 
that  contract  by  turning  over  the  stock.  The  defendant  had  the 
burden  of  proof  upon  these  questions.  In  the  absence  of  any  proof 
with  reference  to  these  questions,  the  plaintiff,  upon  the  other  con- 
ceded facts,  would  have  been  entitled  to  a  verdict,  which  the  court 
might  well  have  ordered.  The  defendant  gave  its  proof  as  to  the 
parol  agreement  largely  by  witnesses  who  were  interested  in  the 
event  of  the  action,  as  plaintiff,  who  contradicted  them,  was  also 
interested.  The  question  of  the  credibility  of  all  these  witnesses 
was  for  the  jury,  and  not  for  the  court.  The  only  agreement  in  writ- 
ing between  the  parties  was  the  one  upon  which  plaintiff  based  his 
right  of  action.  This  was  under  seal,  and  it  made  no  reference  to 
any  such  agreement  as  alleged  by  defendant.  It  is  said  by  the  de- 
fendant that  the  contract  was  carried  out  by  the  issue  of  the  cer- 
tificates for  150  shares  of  stock,  as  well  as  the  200  shares,  and  the 
indorsement  of  the  whole  by  plaintiff.  That  he  did  indorse  the 
whole  is  conceded,  but  that  the  transaction  was  an  ^issue  to  and 
transfer  by  him  of  the  stock,  under  the  parol  agreement  alleged,  he 
denies.  It  will  be  observed  the  written  agreement  provided  that 
the  defendant  should  retain  some  unissued  stock  until  certain  debts, 
etc.,  were  paid  by  the  plaintiff.  The  retaining  of  the  certificates  for 
the  150  shares  of  stock  after  they  were  so  indorsed  by  the  plaintiff 
was  not,  therefore,  inconsistent  with  the  plaintiff's  theory  of  the 
transa(;tion.  The  defendant  claims  that  the  re^l  consideration  of 
the  transfer  of  the  property  by  the  plaintiff  wa«  ^20,000.    The  plain- 
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tifP  claims  the  consideration  was  truly  stated  in  the  contract  in  writ- 
ing and  under  seal,  and  it  is  certain  that  the  law  only  permitted 
stock  to  be  issued  in  payment  for  property  purchased  at  its  real 
value.  Letters  written  by  plaintiff  were  put  in  evidence,  tending  to 
corroborate  defendant's  theory  of  the  case,  and  were  proper  for  the 
consideration  of  the  jury.  The  effect  of  all  the  evidence  in  the  de- 
termination of  the  controverted  questions  of  fact,  we  think,  was 
for  the  jury,  and  not  for  the  court  We  do  not  desire  to  consider 
or  discuss  the  evidence  in  detail.  It  is  sufficient  for  us  to  say  that 
in  our  opinion  there  was  such  a  conflict  in  the  evidence  that  the 
court  could  not  assume  to  determine  the  facts,  -but  must  leave  them 
to  be  determined  by  the  jury,  and  the  verdict  of  the  jury  should  not 
be  disturbed  by  the  court.  Upon  an  examination  of  all  the  evidence, 
we  may  say  that  we  would  have  been  better  satisfied,  had  the  ver- 
dict been  the  other  way.  The  balance  of  probabilities  impresses  us 
as  inclining  in  favor  of  its  claim.  But  the  final  preponderance 
in  its  favor  upon  all  the  evidence  is  not  so  great  as  to  bring  the 
case  within  the  rule  which  permits  a  verdict  to  be  set  aside  only 
when  it  is  reached  through  partiality,  passion,  or  prejudice. 

We  conclude,  therefore,  that  the  order  setting  aside  the  verdict 
was  erroneous,  and  it  should  be  reversed,  with  costs.    All  concur. 


LEACH  V.  HAIGHT  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.     April  24,  1896.) 

Discovery— Inspection  op  Books. 

An  inspection  to  enable  plaintiff  to  frame  a  complaint  in  an  action  to 
recover  money  alleged  to  have  been  misappropriated  will  not  be  granted 
where  the  petition  states  that  defendants  misappropriated  pLaintifiTs 
money  between  certain  dates,  and  that  plaintiff  left  with  them  a  certain 
sum,  as  these  were  the  only  facts  necessary  to  be  set  up  In  the  complaint, 
and  it  is  not  necessary  for  plaintiff  to  know  of  whom  defendants  bought 
stock  for  her  account  between  the  dates  named,  or  to  whom  they  sold 
securities  on  her  account,  that  being  merely  matter  of  evidence. 

Appeal  from  special  term,  New  York  county. 

Action  by  Adele  W.  Leach  against  Friend  C.  Haight  and  others 
to  recover  damages  for  the  conversion  of  money.  Prom  an  order 
directing  an  inspection  and  discovery  of  certain  books  of  account, 
defendants  appeal.    Reversed. 

Plaintiff's  petition  for  the  discovery  is  as  follows: 
The  petition  of  Adele  W.  Leach  respectfully  shows:  That  she  is  the  plain- 
tiff in  the  above-entitled  action,  which  is  brought  for  the  purpose  of  recov- 
ering damages  against  the  defendants  for  the  misappropriation  of  the 
moneys  of  your  petitioner.  That  the  said  defendants  are  co-partners  in  the 
business  of  buying  and  selling  stocks  and  other  securities,  as  agents  and 
brokers,  on  commission,  and,  as  such  agents  and  brokers  for  the  plaintiff, 
received  certain  moneys  of  her,  for  the  purpose  of  buying  and  selling  cei^ 
tain  stocks  and  other  securities,  between  the  28th  day  of  August,  1895^ 
and  the  9th  day  of  November,  1895,  to  the  amount  of  twenty-five  thou- 
sand doUars.  That  said  action  is  about  to  be  commenced  by  tlie  service 
of  the  summons  and  complaint  therein,  and  a  copy  of  the  summons  there- 
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in  is  hereto  annexed.  That  it  is  necessary  for  your  petitioner,  in  order 
to  enable  her  to  frame  her  complaint,  to  obtain  a  discovery  or  Inspection 
of  certain  books,  to  wit,  the  order  book  and  journal  of  the  defendants,  which 
said  books  relate  to  the  merits  of  said  action,  and  are  in  the  control  and  pos- 
session of  the  said  defendants;  and  your  petitioner  haa  no  means  what- 
soever of  obtaining  the  said  facts  and  information,  save  from  an  inspection 
of  said  books.  That  the  information  sought  to  be  obtained  from  the  discov- 
ery and  inspection  of  said  books  is  as  follows:  Of  whom  the  defendants 
bought  certain  stocks,  securities,  and  other  values,  for  account  of  your  peti- 
tioner, between  the  28th  day  of  August.  1895.  and  the  9th  day  of  November, 
1895,  and  to  whom  they  sold  certain  stocks,  securities,  and  other  values,  for 
account  of  your  petitioner,  between  the  28th  day  of  August,  1895,  and  the 
9th  day  of  November,.  1895;  and  that  said  books  contain  such  information. 
That  your  petitioner  has  demanded  of  the  defendants  the  said  facts  and  infor- 
mation, and  leave  to  inspect  said  books;  but  said  defendants  have  utterly 
failed,  refused,  and  neglected  to  give  to  your  petitioner  said  facts  and  infor- 
mation, or  to  give  your  petitioner  leave  to  make  such  inspection.  Wherefore 
your  petitioner  prays  that  this  court  may  grant  an  order  that  the  said  de- 
fendants produce  and  discover  the  said  boolLS,  or  require  said*  defendants 
to  give  your  petitioner  an  inspection  and  copy  of  said  books,  so  far  as  they 
contain  the  transactions  between  your  petitioner  and  said  defendants,  or 
permission  to  take  a  copy  thereof.  And  your  petitioner  will  ever  pray. 
Dated  New  York,  March  10th,  1896.  Adele  Warner  Leach. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

H.  W.  Simpson,  for  appellants. 
William  J.  Lippmann,  for  respondent 

PER  CURIAM.  This  order  must  be  reversed  There  was  abso- 
lutely nothing  shown  to  entitle  the  plaintiff  to  an  inspection  of  books 
and  papers  in  order  that  she  might  prepare  her  complaint,  but, 
on  the  contrary,  the  very  petition  which  she  prosented  to  the  court 
shows  that  she  was  in  possession  of  every  fact  or  circumstance  that 
would  be  necessary  for  her  to  know  in  order  that  a  formal  com- 
plaint might  be  prepared.  She  states  that  the  defendants  misap- 
propriated her  moneys  between  the  28th  of  August,  1895,  and  the 
9th  day  of  November,  1895,  and  that  she  left  with  them  during 
that  period  the  sum  of  f  25,000.  Those  are  the  only  facts  necessary 
to  set  up  in  a  complaint.  The  allegation  in  her  petition  that  it  is 
necessary  for  her  to  know  of  whom  the  defendants  bought  stocks 
or  securities  for  account  of  the  plaintiff  between  the  dates  named, 
and  to  whom  they  sold  securities  on  her  account,  is  unavailing. 
That  is  mere  matter  of  evidence,  which  has  no  place  in  the  com- 
plaint at  all.  It  is  not  stated  anywhere  in  the  petition  that  it  is 
necessary  to  examine  these  books  even  for  the  purpose  of  ascertain- 
ing what  amount  of  damages  to  claim  in  a  complaint,  but  the  whole 
thing  has  the  appearance  of  a  project  to  search  through  the  defend- 
ant's books  to  find  out  whether  the  plaintiff  has  a  cause  of  action 
or  not. 

The  order  is  reversed,  with  f  10  costs,  and  the  motion  for  the  in- 
spection of  books  and  papers  is  denied,  with  (10  costs. 
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HARRINGTON  v.  VILrLAGB  OF  WARSAW. 
(Supreme  Court,  Appellate  Division,  First  Department.     April  24,  1896.) 

1.  Chanob  of  Venue— Offer  to  STiPuiiATE  for  Reference. 

The  denial  of  a  motion  by  defendant  to  change  the  place  of  trial  to 
another  county  for  the  convenience  of  witnesses,  on  the  ground  of  a 
stipulation  offered  by  plaintiff  for  a  reference,  and  that  the  testimony  for 
defendant  may  be  taken  in  such  other  county,  Is  erroneous  where  the 
action  is  one  in  which  a  reference  cannot  be  compelled. 

2,  Same— Convenience  of  Witnesses. 

Where  it  is  shown  that  a  much  larger  number  of  material  witnesses  in 
an  action  reside  in  another  county,  where  the  cause  of  action  arose,  a 
change  of  venue  to  such  county  should  be  granted. 

Appeal  from  special  term,  New  York  county. 

Action  by  Alice  E.  Harrington,  as  administratrix,  against  the 
village  of  Warsaw.  From  an  order  denying  a  motion  to  change  the 
place  of  trial,  defendant  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUM8EY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Frank  W.  Brown,  for  appellant, 
Charles  M.  Earle,  for  respondent. 

PATTERSON,  J.  This  is  an  appeal  from  an  order  denying  the 
defendant's  motion  to  change  the  place  of  trial  from  the  county  of 
New  York  to  the  county  of  Wyoming.  The  plaintiff,  as  administra- 
trix, etc.,  of  her  deceased  husband,  brought  this  action  against  the 
village  of  Warsaw  to  recover  upon  a  quantum  meruit  for  services 
rendered  by  her  husband  in  his  lifetime  and  as  an  attorney  and 
counselor  at  law  to  and  upon  the  employment  of  the  defendant 
The  complaint  contains  the  ordinary  allegations  in  cases  of  this 
character^  but  sets  out  specifically  the  fact  that  the  employment  of 
Mr.  Harrington  was  for  the  purpose  of  rendering  counsel  and  advice 
and  assisting  in  an  action  or  legal  proceedings  pending  or  in  con- 
templation, and  advising  in  the  matter  of  the  construction  of  a 
system  of  waterworks  for  the  defendant  village,  and  in  selling  and 
disposing  of  bonds  to  be  issued  in  connection  with  the  construction 
of  the  waterworks  referred  to;  and  that  the  services  rendered  by 
Mr.  Harrington  to  the  defendant  also  consisted,  among  other  things, 
in  the  preparation  of  newspaper  articles  advocating  the  establish- 
ment of  the  waterworks  system,  in  drawing  the  papers  in  regard 
thereto,  consulting  and  advising  with  the  officers  of  the  defendant 
with  reference  thereto,  the  preparation  of  memorials  for  the  legisla- 
ture, advising  with  the  village  trustees,  and  the  preparation  of  the 
bonds  to  be  issued  for  the  cost  of  construction  of  the  waterworks, 
and  various  other  matters  not  connected  with  the  trial  or  prepara- 
tion of  causes  pending  in  the  court;  for  all  of  which  the  plaintiff 
demands  the  sum  of  f  1,700.  The  answer  admits  the  employment 
of  Mr.  Harrington,  but  in  one  action  only,  the  title  of  which  is  given 
in  the  answer,  and  in  one  specific  other  matter,  namely,  that  of  as- 
sisting and  preparing  the  bonds  to  be  issued  for  the  waterworks 
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flystem,  and  it  is  alleged  that  the  services  rendered  bv  Mr.  Harring- 
ton were  worth  the  sum  of  f  200,  and  no  more.  The  plaintiff  was 
appointed  administratrix  in  Wyoming  county,  where  she  resided 
with  Mr.  Harrington  at  the  time  of  his  death,  which  occurred  in  July, 
1895.  All  of  the  transactions  which  the  plaintiff  alleges  took  place, 
and  all  of  the  work  and  labor  and  service  he  rendered  upon  the 
employment  of  the  defendant,  were  so  rendered  in  the  county  of 
Wyoming,  and,  such  being  the  situation,  the  defendant  moved  to 
change  the  place  of  trial  from  New  York  county  to  Wyoming  coun- 
ty, on  the  ground,  particularly,  of  the  convenience  of  witnesses. 
The  court  below  denied  the  motion,  and  seems  to  have  done  so  in 
view  of  the  stipulation  which  the  plaintiff  agreed  to  make  provided 
the  venue  were  not  changed,  namely,  to  consent  to  a  trial  of  the 
action  before  a  referee,  and  this  stipulation  seems  to  have  been 
influential  with  the  court  below,  for  in  its  decision  the  remark  is 
made  that,  in  view  of  the  stipulation  to  refer,  the  motion  to  change 
the  place  of  trial  is  denied,  without  costs.  If  that  were  the  only 
ground  upon  which  the  motion  was  denied,  a  reversal  of  the  order 
would  necessarily  follow,  for  the  case  was  not  in  its  nature  such  a 
one  as  could  be  referred  upon  compulsion,  and  the  effect  of  the 
order  would  be  to  give  to  the  plaintiff  the  double  advantage  of 
defeating  the  defendant's  motion  and  of  trying  the  cause,  which 
should  l^  tried  before  a  jury,  in  another  way.  But,  assuming  that 
that  was  not  the  only  reason  which  impelled  a  denial  of  the  motion, 
but  that  it  was  decided  upon  the  merits  of  the  application,  we  are 
convinced  that  the  order  was  wrong,  and  that  the  motion  should 
have  been  granted.  From  the  nature  of  the  action  and  from  the 
contents  of  the  affidavits  in  the  motion  papers  it  is  apparent,  in  the 
first  place,  that  much  of  the  history  and  details  of  the  scheme  of 
the  Warsaw  waterworks  system  must  be  the  subject  of  investigation 
at  the  trial,  as  well  as  the  actual  service  rendered  by  Mr.  Harrington 
in  the  various  matters  referred  to  in  the  complaint  and  answer. 
The  defendant's  affidavits  show  that  witnesses  residing  in  Wyoming 
county,  namely,  the  trustees  of  that  village,  eight  in  number,  of 
whom  certainly  three  or  four  will  be  necessary  witnesses,  must  be 
examined  at  the  trial.  There  are  also  seven  or  eight  other  witnesses 
to  the  facts  as  to  services  rendered  by  Mr.  Harrington,  and  also 
others  as  to  the  value  of  the  services  so  rendered.  In  opposition  to 
this,  two  things  are  set  forth  by  the  plaintiff,  the  first  of  which  is 
that  she  has  offered  to  stipulate  that  the  facts  sought  to  be  proven 
by  the  defendant  by  four  of  its  designated  witnesses  may  be  con- 
sidered as  proven  in  the  case,  and  that  some  of  the  facts  which  the 
defendants  claim  would  be  proven  by  some  seven  other  witnesses 
may  be  regarded  also  as  facts  in  the  case.  But  these  stipulations 
are  neither  sufficient  in  substance  nor  form  to  bind  the  plaintiff 
to  the  admission  of  every  fact  which  those  witnesses  might  testify 
to,  and  the  defendant  should  not  be  exposed  to  the  risks  which 
would  attend  the  conduct  of  a  trial  upon  such  a  vague  and  general 
stipulation.  In  the  second  place,  the  plaintiff  resists  the  motion 
on  the  ground  that  the  material  and  necessary  witnesses  on  her 
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behalf  outnumber  those  required  by  the  defendant  Some  10  or 
12  witnesBes  are  named  by  her,  of  whom  half  are  lawyers,  whose 
testimony  would  go  merely  to  the  question  of  the  value  of  Mr.  Har- 
rington's services.  It  is  not  to  be  assumed  that  any  court  would 
allow  six  witnesses  on  a  side  as  to  the  value  of  a  lawyer's  services; 
and  here,  according  to  the  plaintiff's  own  showing,  there  were  but 
two  subjects  of  employment,  one  being  that  connected  with,  the 
preparation  of  a  cause  in  court,  and  the  other  literary  and  other 
work  and  personal  efforts  in  connection  with  the  Warsaw  water- 
works system.  How  these  six  gentlemen,  lawyers  in  and  about  the 
city  of  New  York,  could  be  available  as  literary  experts  or  negotia- 
tors for  the  sale  of  bonds  is  not  made  to  appear.  Evidence  of  the 
brokers,  Messrs.  Moller  &  Shepard,  might  doubtless  be  material  on 
the  trial  of  the  cause,  but  there  is  no  reason  why  they  should  not 
be  subpoenaed  to  attend  at  Wyoming  county,  or  their  convenience 
outweigh  that  of  the  great  number  of  witnesses  for  the  defendant 
who  would  have  to  be  brought  to  the  city  of  New^  York,  and  main- 
tained here  at  considerable  expense  awaiting  the  trial.  But,  the 
defendant  having  expressed  a  willingness  to  stipulate  that  the  cor- 
respondence between  Mr.  Harrington  and  Messrs.  Moller  &  Shepard 
may  be  used  in  evidence,  or  that  the  depositions  of  those  gentlemen 
may  be  read  at  the  trial,  instead  of  their  personal  attendance  being 
required,  we  think,  under  the  circumstances,  that  it  is  but  just 
to  hold  it  to  that  offer.  The  only  other  remaining  witnesses  are 
the  plaintiff  and  two  members  of  her  family,  and  it  is  unnecessary  to 
say  that  simply  on  her  behalf  and  for  their  convenience  nothing  is 
shown  to  justify  the  denial  of  the  motion. 

The  order  appealed  from  must  be  reversed,  with  f  10  costs  and 
disbursements  of  appeal,  and  the  motion  to  change  the  place  of  trial 
be  granted,  with  JIO  costs  to  abide  event,  upon  the  defendant  stipu- 
lating that  the  testimony  of  the  two  witnesses  referred  to  may 
be  taken  by  deposition  and  read  on  the  trial  with  the  same  force  and 
effect  as  if  they  were  examined  orally  at  the  trial,  and  that  the  cor- 
respondence between  Mr.  Harrington  and  those  witnesses  may  be 
read  in  evidence  on  the  part  of  the  plaintiff,  subject  to  all  other  legal 
objections  except  that  of  competency.    All  concur. 


(16  Misc.  Rep.  213.) 

PEOPLE    ex    rel.    RAMSDALB   v.    BOARD    OP    SUP'RS    OP   ORLEANS 

COUNTY. 

(Supreme  Court,  Special  Term,  Brie  County.    February,  1896.) 

1.  Counties— Board  of  Supervisors— Audit  of  Claims. 

The  consideration  and  examination  by  a  board  of  superrtsors,  through 
its  committee,  of  all  the  items  in  a  claim  presented,  constitutes  an  audit 
of  the  whole  account,  though  some  items  may  be  aUowed  and  others  re- 
jected. 

2.  Mandamus— County  Boards— Judicial  Acts. 

Where  a  bill  for  fees  presented  to  a  board  of  supervisors  by  a  justice  of 
the  ];>eace  is  not  accompanied  by  proof  establishing  the  rendition  of  the 
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services  char^red  for  beyond  controversy,  the  board,  In  determining  such 
fact,  acts  judicially,  and  its  determination  cannot  be  reviev^ed  by  man- 
damus. 

Application  by  W.  Crawford  Ramsdale  for  a  peremptory  writ  of 
mandamus  against  the  board  of  supervisors  of  Orleans  county. 
Writ  denied. 

Albert  C.  Burrows,  for  relator. 
James  Swart,  for  defendant 

WOODWARD,  J.  The  relator  was  during  the  year  1895  a  justice 
of  the  peace  of  the  county  of  Orleans.  In  March  of  that  year,  there 
was  laid  before  him,  as  such  justice  of  the  peace,  an  information 
charging  the  accused  person  with  the  crime  of  arson  in  the  third 
degree,  committed  in  one  of  the  towns  in  said  county.  This  in- 
formation the  relator  entertained,  and  issued  a  warrant  thereupon 
for  the  apprehension  of  the  accused,  who  was  arrested  and  brought 
before  the  relator.  An  examination  took  place,  which  resulted  in 
holding  the  accused  for  trial,  and  he  was  committed  on  the  warrant 
of  the  relator.  In  October,  1895,  at  the  annual  meeting  of  the 
board  of  supervisors,  the  relator  presented  an  itemized  account  for 
services  and  fees  in  the  said  proceedings,  amounting  in  the  aggre- 
gate to  the  sum  of  (15.05.  One  of  the  items  was  in  these  words 
and  figures:  **20  certificates,  @  25c,  |5.00."  The  board  referred  the 
account  to  a  committee,  who,  in  a  report  to  the  board,  recommended 
that  the  sum  be  audited  and  allowed  at  f  10.05,  and  that  an  order  be 
drawn  in  favor  of  the  relator  for  that  sum.  This  report  was  adopted 
by  the  board,  and  the  order  was  drawn  and  tendered  to  the  relator 
for  that  sum,  which  he  refused  to  accept.  The  relator  now  moves  for 
a  writ  of  peremptory  mandamus  to  issue  against  the  board  of  super- 
visors, directing  them  to  forthwith  convene  and  audit  the  said  bills, 
and  to  levy  and  collect  a  tax  upon  the  taxable  property  of  the  county 
of  Orleans  for  its  payment.  The  board  of  supervisors  appear,  and  re- 
sist the  application,  upon  the  ground,  among  others,  that  the  board 
did  examine,  pass  upon,  and  audit  each  and  every  item  of  the  re- 
lator's account,  including  the  item  of  "20  certificates,''  by  disallow- 
ing the  same,  and  allowing  all  the  other  items,  which  amounted  to 
the  aggregate  sum  of  J10.05.  It  very  satisfactorily  appears,  by  the 
affidavits  presented  to  the  court,  that  the  board,  acting  through  and 
by  its  committee,  did  separately  consider  and  examine  each  and 
every  item  of  the  bill,  including  the  one  entered  as  "for  20  certifi- 
cates," and  that  that  item  was  disallowed.  This  action  constitutes  . 
an  audit  of  the  whole  account.  An  "audit,"  in  its  broad  sense,  is  to 
hear,  examine,  and  determine  a  claim,  by  its  allowance  or  its  dis- 
allowance or  rejection  in  toto  or  in  part.  People  v.  Barnes,  114  N. 
Y.  317,  20  N.  E.  609,  and  21  N.  E.  739.  The  relator  contends  that 
the  item  "20  certificates"  should  have  been  allowed  in  toto,  and 
that  the  board  committed  an  error  in  rejecting  the  same;  and  the 
error  can  be  corrected  by  the  order  of  this  court  directing  the  board 
to  audit  the  rejected  item  for  the  amount  claimed.  The  board  con- 
tends that,  by  the  record  presented  to  it  by  the  relator,  it  had  a 
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question  of  fact  to  determine  from  the  evidence;  and,  having  used 
its  judgment  in  the  matter,  it  acted  judicially  in  rejecting  the  item, 
and  the  court  cannot  compel  it  to  re-examine  the  item,  and  allow 
it  for  the  whole  amount  claimed.  Whether  the  board  committed 
an  error  or  not  Involved  a  mixed  qnestion  of  fact  and  law.  The  fee 
for  making  a  necessary  and  proper  certificate  is  fixed  by  statute; 
and,  when  the  number  of  necessary  certificates  is  determined,  the 
board  has  no  discretion  whatever  as  to  the  fee  to  be  allowed  for 
such  service.  The  relator  stands  upon  the  single  point  that  he  made 
"20  certificates";  and  that  fact  is  indisputably  maintained,  he  claims, 
by  the  papers  he  presented  to  the  board,  which  are  now  before  the 
court,  to  he  carefully  examined.  The  conclusion  is  reached  that  the 
case,  as  presented  to  the  board  of  supervisors,  involved  an  examina- 
tion of  the  record  to  determine  if  "20  certificates,"  for  each  of  which 
the  relator  would  charge  the  fee  fixed  by  law,  were  made.  The  evi- 
dence is  not  conclusive  on  that  question,  and  disposing  of  the  item 
involved  a  judicial  determination. 

If  the  making  of  the  certificates,  and  the  fact  that  they  were 
necessary,  were  clearly  established  by  the  proofs,  or  if  the  board 
admitted  that  the  service  was  performed,  and  disallowed  the  item, 
because,  in  their  opinion,  the  service  was  not  a  legal  charge,  then 
the  error  can  be  corrected  by  an  allowance  of  the  writ  demanded 
by  the  relator.  People  v.  Board  of  Supervisors,  45  N.  Y.  196;  Peo- 
ple V.  Board  of  Supervisors,  51  N.  Y.  401.  On  looking  at  the  account 
as  printed,  it  will  be  observed  that  there  is  an  omission  to  state 
the  nature  and  character  of  the  certificates  for  which  the  charge  is 
made.  The  item  is  this,  and  no  more:  "20  certificates,  @  25c, 
15.00."  Standing  alone,-  it  is  not  made  to  appear  that  each  was 
proper  and  necessary.  It  does  appear  that  18  witnesses  were  sworn 
and  examined  on  the  hearing,  and  that  the  legal  fee  for  the  certifi- 
cate of  each  deposition  of  such  examintion  is  25  cents,  when  made. 
But  the  bill  on  its  face  does  not  state  that  any  of  the  certificates 
were  attached  to  such  deposition.  The  Criminal  Code  (section  204) 
does  require  the  depositions  to  be  certified,  but  there  must  be 
proof  that,  as  a  matter  of  fact,  the  certificate  was  made,  before  the 
fee  given  by  the  statute  can  be  allowed.  It  is  not  stated  that  the 
examination  of  the  several  witnesses  was  taken  in  writing  in  the 
form  of  depositions.  The  only  statement  is,  "The  witnesses  sworn 
on  such  examination  were  as  follows;"  giving  the  name  of  each, 
18  in  all.  There  is  another  item  in  the  account,  as  follows,  "Swear- 
,  ing  18  witnesses,  10c  each,  $1.80,"  which  was  allowed.  I  am  un- 
able to  discover  any  evidence  in  this  item  aiding  the  board  in  de- 
ciding the  question  of  fact  involved  as  to  whether  the  certificates 
were,  in  fact,  made. 

The  aflfldavit  of  the  relator,  attached  to  the  account  as  printed, 
fails,  it  seems  to  me,  to  state  in  a  direct  and  positive  manner  that 
the  certificates  were  made.  The  affidavit  is  as  follows:  "That  all 
items  in  such  account  above  set  forth  are  correct;  that  the  services 
charged  therein  have  been  in  fact  made  or  rendered,  or  necessary 
to  be  made  or  rendered."    This  form  of  verification  indicates  that 
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some  of  the  services  charged  in  the  account  were  yet  to  be  per- 
formed. The  use  of  the  disjunctive  word  "or,"  in  connection  with 
the  preceding  words  in  the  same  sentence,  seems  to  leave  it  in  doubt 
whether  or  not  all  the  items  charged  were  for  past  services.  Gram- 
matically construed,  it  is  a  statement  that  the  relator  has  performed, 
or  will  in  the  future  perform,  the  services  mentioned.  The  account 
was  verified  on  the  25th  day  of  November,  1895;  and  on  the  same 
day  it  was  presented  to  and  filed  with  the  board  of  supervisors,  and 
audited  on  the  2d  of  December  following.  In  the  relator's  affidavit 
verified  of  the  2d  day  of  January,  1896,  on  which  this  motion  is 
founded,  he  does  state  that  "the  depositions  taken  on  the  said  pro- 
ceedings were  duly  signed,  certified,  and  filed  as  required  by  law.'' 
This  additional  statement  was  not  before  the  board,  and  cannot  be 
used  for  the  purpose  of  showing  that  18  of  the  certificates  were 
attached  to  the  written  depositions  of  the  witnesses  sworn  on  the 
hearing.  The  relator's  case  must,  on  this  motion,  abide  by  the 
record  of  service,  and  the  proof  thereof  which  he  presented  to  the 
board  of  supervisors.  Upon  the  papers  presented,  it  seems  very 
clear  that  the  board  of  supervisors  audited  all  the  items  in  the  ac- 
count, and  did  not  reduce  the  amount  of  the  relator's  bill  by  de- 
ducting therefrom  an  arbitrary  sum  not  paid,  but  by  rejecting  and 
disallowing  an  item  thereof. 

It  is  not  necessary  to  examine  the  other  cases  cited  on  the  hear- 
ing, as  the  motion  is  denied  on  the  ground  that  the  proof  presented 
to  the  supervisors  as  to  the  performance  of  the  service  of  making 
"20  certificates"  was  not  sufficient  to  establish  the  fact  beyond  con- 
troversy. The  board  was  called  upon  to  examine  the  proofs,  and 
determine  judicially  whether  such  service  had  been  in  fact  rendered } 
and  their  determination  of  that  question  cannot  be  reviewed  by  man- 
damus. If  I  am  correct  as  to  the  character  and  force  of  the  proofs^ 
the  other  points  discussed  need  no  examination. 

Motion  denied,  with  costs. 


WILBER  V.   WILLIAMS  et  aL 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    AprU,  1890,) 

1.  Extra  Aixowance— Power  to  Grant— Objection  Waived. 

The  objection  that  a  motion  for  the  additioDal  allowance  provided  for 
by  Code  Civ.  Proc.  §  3253,  "in  a  difficult  and  extraordinary  case,  where 
a  defense  has  been  interposed/'  was  not  made  to  the  Judge  who  tried 
the  cause,  as  required  by  rule  45,  is  waived  unless  taken  at  the  time  the 
motion  is  argued. 

2.  Same— Discretion  of  Trial  Court. 

A  motion  for  an  additional  allowance  is  addressed  to  the  discretion  of 
the  trial  court,  which  will  not  be  controlled  in  the  absence  of  abuse. 

Appeal  from  special  term,  Erie  county. 

Action  by  David  F.  Wilber  against  John  L.  Williams  and  another 
for  breach  of  a  written  contract  relating  to  real  property,  and  for  an 
accounting  thereunder.  Prom  an  order  granting  an  additional  al- 
lowance to  defendants,  plaintiff  appeals.     Affirmed. 
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The  order  was  granted  on  the  affidayit  of  0.  M.  Bushnell,  the  answer  of  the 
defendants,  the  examination  of  the  defendants  before  a  referee,  the  affi- 
davits used  upon  the  motion  to  change  the  place  of  trial  from  Otsego  to  Erie 
county,  and  '*upon  the  proceedings  of  record  in  this  case."  The  motion  was 
opposed  upon  an  affidavit  of  the  attorney  for  the  plaintiff.  It  was  made  to 
appear  by  the  affidavits,  examinations  and  proceedings  of  record,  as  the 
order  recites,  "to  the  satisfaction  of  the  court,  that  the  sum  claimed  herein 
was  $400,000,  and  that  said  action  was  a  difficult  and  extraordinary  action, 
and  that  a  defense  was  interposed  thereto.**  The  complaint  contained  32 
folios,  and  set  out  an  agreement  made  on  the  5th  day  of  February,  1892, 
between  F.  W.  Hawley  and  the  defendants,  as  to  a  joint  venture  to  be  made 
in  the  purchase  of  land  in  Erie  county,  and  that  the  contract  was  subse- 
quently assigned  to  the  plaintiff.  The  prayer  of  the  complaint  was  that  the 
plaintiff  have  judgment  for  *'the  sum  of  $400,000,  his  said  damages;  also 
compelling  and  directing  a  specific  performance  on  the  part  of  defendants 
of  the  said  contract;  also  compelling  and  directing  the  said  defendants  to 
account  to  this  plaintiff  for  all  lands  purchased  by  them  under  and  by  virtue 
of  the  said  contract  hereinbefore  set  forth,  including  the  said  Briggs  farm, 
and  to  account  for  such  of  said  lands  as  have  been  sold  by  them,  and  such 
other  or  further  order  or  relief  as  the  court  may  deem  just."  The  answer 
consisted  of  numerous  denials,  and  an  admission  that  on  the  5th  of  February. 
1892,  the  defendants  entered  Into  a  contract  with  one  F.  W.  Hawley, 
set  forth  in  the  complaint,  and  which  the  complaint  alleges  was  assigned 
to  the  plaintiff.  The  answer  also  alleges  that  the  defendants  Informed 
Hawley  on  the  8th  of  February,  1892,  "that  no  lands  could  be  purchased 
under  said  contract;  and  It  was  then  and  there  mutually  agreed  by  the  de- 
fendants and  said  Hawley  that  no  lands  could  or  should  be  purchased  under 
said  contract,  and  that  the  contract  should  be  abandoned,  and  no  further 
steps  taken  thereunder;  and  they  did  then  and  thereupon  abandon  and  can- 
cel said  contract,  and  the  said  Hawley  did  consent  to  the  cancellation  of  such 
contract.  In  writing  duly  signed  by  him."  It  was  further  alleged  in  the  an- 
swer that  Hawley  filled  to  carry  out  and  perform  any  of  the  provisions 
of  the  contract  alleged  in  the  complaint. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Douglas  W.  Miller,  for  appellant. 
Norton  &  Bushnell,  for  respondents, 

HARDIN,  P.  J.  Section  3253  of  the  Code  authorizes  an  addition- 
al allowance  "in  a  difficult  and  extraordinary  case,  where  a  defense 
has  been  interposed  in  an  action";  and  subdivision  2  of  that  section 
authorizes  the  allowance  to  be  a  "sum  not  exceeding  five  per  centum 
upon  the  sum  recovered  or  claimed."  It  seems  that  several  inef- 
fectual efforts  were  made  to  bring  the  action  to  trial  at  special 
term,  and  it  was  set  down  for  trial  at  a  future  day  of  the  term  by 
a  judge  who  did  not  appear  on  the  adjourned  day,  when  it  was 
finally  brought  to  a  hearing.  At  the  hearing,  several  motions  were 
made  of  a  dilatory  character,  and  one  of  them  was  based  upon  an 
affidavit  verified  October  7th  by  the  attorney,  and  another  one  veri- 
fied October  8th  by  the  counsel  for  the  plaintiff;  and,  after  those 
several  motions  were  denied,  the  defendants  moved  to  dismiss  the 
complaint,  and  the  plaintiff  objected  on  several  grounds,  and  the 
complaint  was  dismissed,  with  costs,  by  Mr.  Justice  Childs.  The 
term  was  further  adjourned,  and,  upon  affidavits,  a  motion  was  made 
at  a  later  day  in  the  term,  when  the  motion  came  on  to  be  heard 
before  Mr.  Justice  Spring,  who  had  heard  some  preliminary  motions 
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that  had  been  made  in  the  cause.  The  record  before  us  does  not 
show  that  any  objection  was  made  at  the  time  the  motion  was 
argued  before  Mr.  Justice  Spring  on  the  ground  that  he  did  not 
preside  at  the  trial  at  the  time  the  dismissal  of  the  action  took  place. 
The  order  does  not  recite  any  objection  to  the  organization  of  the 
court;  and,  although  rule  45  provides  that  motions  for  extra  al- 
lowance should  be  made  at  a  term  held  by  the  judge  who  presided 
at  the  trial,  we  think  that,  inasmuch  as  it  does  not  appear  that  the 
plaintiff  objected  at  the  time  the  motion  was  presented  and  sub- 
mitted, the  plaintiff  did  not  promptly  object  to  the  irregularity  of 
which  he  now  s^eks  to  complain.  Again,  it  appears  that  the  object 
of  the  rule  was  to  enable  the  judge  who  is  to  pass  upon  the  question 
whether  the  case  was  difficult  and  extraordinary,  or  not,  was  that 
he  might  be  possessed  of  the  facts  and  circumstances  transpiring  at 
the  trial.  Safety  Steam-Generator  Co.  v.  Dickson  Manuf'g  Co.,  61 
Hun,  335,  16  N.  Y.  Supp.  32;  Sentenis  v.  Ladew,  140  N.  Y.  463,  35 
N.  E.  650.  In  this  case  there  seems  to  have  been  no  protracted 
trial,  and  therefore  the  reason  of  the  rule  was  not  violated,  inas- 
much as  it  appears  that  the  judge  who  granted  the  motion  had 
about  as  much  information  as  to  the  nature  of  the  issue,  and  of 
what  transpired  on  the  occasion  of  the  dismissal  of  the  complaint, 
as  the  judge  who  granted  the  dismissal.  The  justice  who  heard  the 
motion  had  jurisdiction  of  the  parties  and  of  the  subject-matter; 
and,  inasmuch  as  the  objection  was  not  taken  at  the  time  of  the 
argument  of  the  motion,  we  think  it  should  now  be  overruled. 
Wiley  V.  Railroad  Co.,  88  Hun,  177,  34  N.  Y.  Supp.  415;  Cowen- 
hoven  v.  Ball,  118  N.  Y.  231,  23  N.  E.  470. 

There  was  a  conflict  in  the  papers  before  the  special  term  re- 
lating to  the  question  whether  the  case  was  difScult  and  extraor- 
dinary. The  special  term  was  called  upon  to  solve  that  conflict, 
and  has  done  so  by  its  conclusion  that  it  satisfactorily  appeared  to 
it  that  the  case  was  both  difftcult  and  extraordinary;  and,  after 
reaching  such  a  conclusion,  it  was  called  upon  to  exercise  its  dis- 
cretion; and  a  perusal  of  the  appeal  book  does  not  lead  to  the  con- 
clusion that  the  discretion  was  abused.  Its  order  should  therefore 
be  sustained.  Tolman  v.  Railroad  Co.,  31  Hun,  397;  Meyer  Rubber 
Co.  V.  Lester  Shoe  Co.,  92  Hun,  52,  36  N.  Y.  Supp.  729.  The  forego- 
ing views  lead  to  an  affirmance  of  the  order. 

Order  affirmed,  with  f  10  costs  and  disbursements.    All  concur. 


RIDGWAY   V.    SYMONS. 

(Supreme  Court,  Appellate  Division,  First  Department    April  24,  1896.) 

.  Insolvent  Corporation— Duty  op  Opficers— Preference. 

Xo  duty  rests  on  the  officers  of  an  insolvent  corporation  to  defend  an 
action  brought  against  it  by  a  creditor,  to  which  there  is  no  valid  de- 
fense, for  the  purpose  of  preventing  such  creditor  from  obtniniui?  a 
preference;  and  a  failure  to  defend  will  not  render  the  Judgment  in  such 
action  impeachable  as  an  illegal  preference. 


Digitized  by  VjOOQIC 


896  3S  NEW  YORK  SUPPLEMENT.  (Sup-  Ct, 

8.  Same— Receiver— Setting  Aside  Order  op  Court. 

In  proceedings  for  the  appointment  of  a  receiver  of  an  Insolvent  cor- 
poration, where  a  judgment  under  which  a  levy  has  been  made  on  the 
property  of  the  corporation  Is  made,  by  order  of  the  court,  a  preferred 
claim,  to  be  first  paid  by  the  receiver,  such  order  cannot  be  annulled  in  a 
separate  action  brought  by  the  receiver  to  set  aside  the  judgment. 

Appeal  from  special  term,  New  York  county. 

Action  by  James  Ridgway,  as  receiver  of  Charles  Casper  &  Co., 
a  corporation,  against  Samuel  Symons,  as  receiver  of  the  firm  of 
Robinson  &  Symons.  Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Gilbert  R.  Hawes,  for  appellant. 
H.  M.  Goldfogle,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  commenced  by  the  plain- 
tiff, as  receiver  of  the  property  and  assets  of  Charles  Casper  &  Co., 
a  corporation,  against  Samuel  Symons,  as  receiver  of  the  assets  of 
the  co-partnership  of  Robinson  &  Symons,  to  set  aside  certain  judg- 
ments obtained  in  an  action  brought  by  the  defendant  against  the 
corporation  of  Casper  &  Co.  on  the  19th  of  January,  1895,  in  which 
judgment  was  entered  on  the  18th  of  March,  1895,  by  default,  and 
an  order  was  entered  on  the  1st  of  April,  1895,  whereby  it  was  or- 
dered that  the  levy  made  upon  the  property  of  Caspo*  &  Co.  upon 
the  execution  issued  upon  said  judgment  should  be  released  upon 
condition  that  the  property  of  the  defendant  be  sold  by  the  receiver 
of  the  defendant  in  that  action,  who  had  been  subsequently  appoint- 
ed, and  the  proceeds  of  such  sale  be  applied  towards  the  payment  of 
the  judgment  recovered  by  the  plaintiff.  The  complaint  in  this 
action,  after  setting  up  the  appointment  of  the  plaintiff  as  perma- 
nent receiver  of  the  corporation  of  Casper  &  Co.,  and  his  qualifica- 
tion as  such  receiver,  and  the  entry  of  an  order  authorizing  and  em- 
powering this  action  to  be  brought,  alleged  the  appointment  of  the 
defendant,  Symons,  as  receiver  of  the  firm  of  Robinson  &  Symons; 
the  insolvency  of  the  corporation  of  Casper  &  Co.,  and  that  such 
insolvency  was  known  to  the  officers  and  directors  of  the  companv, 
including  one  Robinson,  its  president,  and  one  Stodola,  its  secre- 
tary and  treasurer;  the  commencement  of  an  action  by  the  defend- 
ant on  the  19th  of  March,  1895  (January  probably  being  meant),  in 
the  city  court  of  New  York,  against  said  corporation  of  Casper  & 
Co.,  by  the  service  upon  its  president,  Robinson,  of  a  summons  and 
complaint,  which  resulted  in  a  judgment  on  the  18th  of  March,  1895, 
by  default;  the  issue  of  execution,  and  the  levy  of  such  execution 
upon  the  property  of  the  corporation;  the  due  entry  of  the  order 
of  April  1,  1895,  above  referred  to;  the  payment  by  the  temporary 
receiver  on  the  14th  of  May,  1895,  of  flOO,  on  account  of  said  jadg- 
ment,  to  the  defendant;  the  payment  to  the  defendant  of  |50  after 
the  commencement  of  said  action,  and  of  the  further  sum  of  |588.J^ 
after  knowledge  by  its  officers  of  its  insolvency,  and  after  knowledge 
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on  the  part  of  said  Robinson  &  Symons  thereof.  The  complaint  fur- 
ther alleged  that  the  said  judgment  was  made  and  entered  while 
said  corporation  of  Casper  &  Co.  was  wholly  insolvent,  and  known 
so  to  be  by  the  officers  thereof  and  by  said  receiver,  Symons,  and 
that  said  action  was  commenced,  and  judgment  allowed  to  be  en- 
tered by  default,  in  contemplation  of  such  insolvency,  and  was  made 
and  suffered  for  the  purpose  of  defrauding  the  creditors  of  said  cor- 
poration other  than  said  Robinson  &  Symons,  and  said  acts  were 
performed,  and  payments  made,  with  the  intention  of  giving  a  prefer- 
ence to  the  defendant  in  this  action  over  the  other  creditors  of  said 
corporation,  by  transferring  to  such  defendant  the  property  of  said 
corporation,  contrary  to  the  statute  in  such  case  made  and  provided, 
and  that  the  said  execution  so  issued  and  levied,  and  the  stipulation 
on  which  the  order  was  entered,  and  the  payment  of  f  100  by  the  re- 
ceiver, were  all  contrary  to  the  statute  in  such  case  made  and  pro- 
vided, and  were  wholly  void  and  without  effect.  The  defendant 
answered,  denying  knowledge  of  the  insolvency  of  Casper  &  Co.,  ad- 
mitting the  commencement  of  the  suit  and  the  entry  of  the  judg- 
ment, and  alleging  that  the  debt  upon  which  the  judgment  was  ob- 
tained was  a  bona,  fide  debt,  and  setting  up  other  facts  not  neces- 
sary to  notice  here.  The  plaintiff  replied  to  such  answer,  putting  in 
issue  most  of  the  allegations  thereof.  The  issues  thus  raised  coming 
on  for  trial,  the  complaint  was  amended  by  setting  up  the  addi- 
tional fact  that  the  corporation  had  refused  to  pay  certain  of  its 
notes  or  other  obligations  when  due,  prior  to  the  suffering  of  the 
judgment  set  out  in  the  complaint.  The  parties  having  conceded 
most  of  the  facts  hereinabove  stated,  the  order  of  April  1,  1895, 
directing  the  payment  of  the  judgment  out  of  the  proceeds  of  the 
sale  of  the  property  of  Casper  &  Co.,  was  offered  in  evidence,  and 
also  the  stipulation  therein  referred  to,  and  the  articles  of  incorpora- 
tion of  Casper  &  Co.,  and  the  order  of  June  4,  1895,  appointing 
the  plaintiff  as  permanent  receiver  of  Casper  &  Co.,  by  which  it 
was  adjudged  that  the  defendant,  by  virtue  of  the  judgment  above 
mentioned,  had  a  first  lien  upon  all  the  money  and  assets  of  said 
Casper  &  Co.,  which  lien  was  to  be  satisfied  and  paid  in  full  before 
payment  of  any  other  creditors  of  said  corporation,  and  said  judg- 
ment was  to  have  precedence  over  any  other  payment  on  any  in- 
debtedness due  from  said  corporation;  especially,  over  any  and  all 
fees,  costs,  and  commissions  applicable  to  the  receivership.  The 
court  having  suggested  that  it  did  not  think  the  plaintiff  could  main- 
tain this  action  without  a  general  motion  setting  aside  all  of  those 
prior  orders,  and  restoring  the  defendant,  as  near  as  possible,  to  the 
state  he  was  in  when  the  stipulation  was  made,  the  plaintiff  offered 
to  make  proof  of  the  matters  set  forth  in  the  complaint.  The  de- 
fendant objected,  upon  the  theory  that,  upon  the  state  of  facts  as 
alleged,  the  plaintiff  could  not  recover.  The  court  sustained  this  ob- 
jection, and,  upon  motion  of  defendant's  counsel,  dismissed  the  com- 
plaint, upon  the  ground  that  the  facts  proved,  and  those  offered  to 
be  proved,  did  not  constitute  a  cause  ef  action.  And  from  the  judg- 
ment thereupon  entered  this  appeal  is  taken ;  it  being  claimed  upon 
v.38N.Y.s.no.6— 57  ^ 
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the  part  of  the  appellant  that,  the  court  then  having  jurisdiction, 
not  only  could  it  declare  the  judgment  fraudulent  and  void,  but  it 
also  had  power  to  vacate  the  order  of  May  1,  1895  (probably  mean- 
ing April),  as  improvidently  and  improperly  made,  all  of  which 
was  prayed  for  in  the  complaint. 

We  do  not  think  that  this  contention  upon  the  part  of  the  plain- 
tiff is  well  founded.  The  court,  in  making  the  orders  in  question, 
had  jurisdiction  of  the  parties,  and  the  right  to  make  the  same, 
and  there  were  no  facts  whatever  alleged  in  the  complaint  tending 
In  any  manner  to  impeach  such  jurisdiction.  By  the  very  order 
under  which  the  plaintiff  in  this  action  was  appointed  receiver,  it 
was  declared  that  the  judgment  in  question  should  be  the  first  lien 
upon  the  assets  which  should  come  into  his  hands.  This  order  has 
in  no  respect  been  modified,  nor  is  it  attempted,  in  this  action,  to 
set  the  same  aside.  There  is  a  general  allegation  contained  in  the 
complaint  that  these  acts  and  things  were  done  for  the  purpose  of 
defrauding  the  creditors  of  the  corporation.  But  there  is  no  state- 
ment that  anything  was  done  by  the  oflftcers  of  the  corporation  ex- 
cept to  suffer  the  judgment  above  mentioned,  and  it  is  difficult  to  see 
upon  what  theory  the  officers  of  a  corporation  can  put  in  an  an- 
swer in  an  action  brought  against  the  corporation  upon  a  debt 
which  is  confessedly  due,  even  if  such  corporation  should  happen  to 
be  insolvent.  No  such  duty  is  imposed  upon  the  officers  of  a  cor- 
poration. In  the  case  of  Varnum  v.  Hart,  119  N.  Y.  101,  23  N.  E. 
183,  it  was  held  that  the  statute  under  which  this  action  is  brought 
does  not  impose  upon  the  officers  of  an  insolvent  corporation  the 
duty  to  take  measures  to  procure  a  disposition  of  its  property,  with- 
out preference,  among  all  its  creditors.  It  is  further  stated  in  that 
case  that,  while  the  purpose  of  the  statute  was  to  prevent  unjust 
discrimination,  this  was  sought  to  be  accomplished,  not  by  securing 
affirmative  action,  but  by  restraint  upon  the  action  of  the  corpora- 
tion and  its  officers,  leaving  the  property  to  be  taken  and  disposed 
of  by  due  course  of  law,  and  that  the  corporation  might,  like  an 
insolvent  person,  permit  the  creditors  to  take  hostile  proceedings, 
and  allow  those  to  obtain  a  preference  who  were  most  vigilant;  this 
does  not  constitute  an  assignment  or  transfer  on  its  part;  and  that 
an  insolvent  corporation  is  not  obliged  to  defend  an^  suit  brought 
against  it  for  a  valid  debt,  against  which  there  is  no  valid  l^al  de- 
fense, for  the  sole  purpose  of  defeating  a  preference,  but  that  it  may 
suffer  default,  and  thus  allow  a  preference.  Upon  a  consideration 
of  the  case  cited,  it  will  be  seen  that  upon  the  facts  alleged,  if  the 
plaintiff  would  be  permitted  in  this  action  to  attempt  to  attack  the 
orders  and  judgment  above  mentioned,  no  right  to  a  recovery  is 
shown.  We,  are  also  of  the  opinion  that  the  court  was  correct  in 
holding  that  the  judgment  and  orders  could  not  be  assailed  as  was 
attempted  to  be  done  in  the  case  at  bar. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 
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FISKB  V.  WILLIAMS. 

(Supreme  Court,  Appellate  Division,   Fourth  Department.    April,  1896.) 

Contracts— Construction. 

A  writing  delivered  simultaneously  with  the  indorsement  and  delivery 
of  a  note  by  the  payee,  accompanied  by  shares  of  stock,  after  reciting  that 
the  stock  was  delivered  as  collateral  to  the  indorsement,  provided  that, 
if  the  note  was  not  paid  at  maturity,  the  holder  of  the  note  should  first  ex- 
haust his  remedy  against  the  maker,  and,  if  the  security  given  by  the 
maker  was  not  sufficient  to  pay  the  note,  then  the  stock  should  be  for  the 
payment  of  whatever  deficiency  there  might  be.  Held,  that  such  writing, 
giving  effect  to  every  part  thereof,  showed  a  pledge  of  the  stock,  not  as 
security  for  the  indorsement  merely,  but  for  the  payment  of  any  deficiency 
that  might  remain  after  the  Indorsee  had  exhausted  his  remedy  against 
the  maker.    Green,  J.,  dissenting. 

.    Appeal  from  special  term,  Monroe  county. 

Action  by  Edwin  B.  Fiske  against  Demian  D.  Williams  to  recover 
shares  of  stock  alle^ped  to  have  been  delivered  to  defendant  merely 
as  collateral  secuptty  for  plaintiff's  indorsement  of  a  note.  From  a 
judgment  dismitaising  the  complaint  on  the  merits,  after  a  trial  with- 
out a  jury,  plaintiff  appeals.    Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WARD, 
and  GREEN,  JJ. 

Robson  &  Robinson,  for  appellant. 

P.  M.  French,  for  respondent 

HARDIN,  P.  J.  When  Fiske  indorsed  the  note,  and  delivered  it 
to  the  defendant,  he  placed  his  name  upon  the  note,  which  was  to 
run  some  months  to  maturity.  There  was  a  twofold  purpose  ac- 
complished by  his  indorsement:  First,  it  was  necessary  that  his 
name  should  be  placed  upon  the  note  in  order  to  transfer  the  legal 
title  to  the  note;  second,  he,  by  placing  his  name  upon  the  note, 
made  a  commercial  contract,  which  made  him  additionally  liable  for 
the  debt  of  the  maker  in  the  event  the  note  was  presented  for  pay- 
ment at  its  maturity,  demand  and  notice  of  protest  given.  At  the 
same  time  that  he  indorsed  the  note,  there  were  accompanying  it 
100  shares  of  the  Scugog  Medicine  Company  stock,  that  were  pledged 
as  collateral  to  the  maker's  obligation  to  pay  the  note.  Apparently, 
the  defendant,  who  was  to  advance  the  money  for  the  note,  was  not 
satisfied  with  the  obligation  of  Madden,  the  maker,  nor  with  the 
Scugog  Medicine  stock,  and  required  further  security  bb  a  condition 
of  parting  with  his  money  for  the  note.  Thereupon,  apparently,  the 
plaintiff  delivered  to  the  defendant  15  shares  of  the  Standard  Elec> 
trie  Signal  Company  stock;  and,  in  connection  with  the  delivery 
of  the  note  and  the  Scugog  Medicine  Company  stock,  he  delivered 
the  15  shares  of  the  Standard  Electric  Signal  Company  stock,  and, 
simultaneously  with  the  delivery  therewith,  executed  an  agreement 
which  is  set  out  in  the  findings  of  fact  made  by  the  trial  judge. 
Upon  an  inspection  of  that  agreement,  it  is  found  to  recite  that 
Fiske,  the  plaintiff,  was  to  or  had  indorsed  the  note  in  question,  and 
there  is  a  recital  in  the  agreement  to  the  effect  that  the  stock  was 
delivered  by  the  plaintiff,  to  wit,  the  15  shares  of  the  Standard  Elec- 
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trie  Signal  Company,  as  collateral  to  the  indorsement  If  the  lan- 
guage of  the  instrument  closed  there,  then  there  might  be  force  in 
the  contention  of  the  plaintiff.  But  there  was  further  language 
used,  to  wit: 

"And  it  is  expressly  understood  and  agreed  that  the  holder  and  owner  of 
said  note,  if  the  same  is  not  paid  on  or  before  maturity,  is  first  to  exhaust 
his  remedy  as  against  R.  M.  Madden,  the  maker;  and,  if  the  security  given 
by  him  is  not  sufficient  to  pay  and  discharge  said  note,  then  the  certificate 
of  stock  hereto  annexed  is  for  the  payment  of  such  deficiency,  whatever  it 
may  be." 

It  is  a  well-settled  canon  for  the  construction  of  instruments  exe- 
cuted by  parties  that  full  force  and  significance  should  be  given  to 
all  the  language  used  by  them,  and  that  if  two  constructions  are 
possible  to  an  instrument,  one  of  which  does  not  give  significance 
to  all  the  words  used,  and  another  can  be  given  to  the  instrument 
which  will  give  force  and  effect  to  all  the  words  found  in  the  instru- 
ment, the  latter  construction  is  to  be  preferred  and  adopted;  and, 
in  case  the  meaning  of  the  words  is  doubtful,  it  is  to  be  construed 
the  most  strictly  as  against  the  covenantor  whose  words  they  are. 
Applying  these  rules  of  construction  to  the  instrument  executed  by 
the  plaintiff,  it  seems  reasonable  to  place  upon  it  the  construction 
which  evinces  an  intention  to  pledge  his  stock  as  security  for  any 
deficiency  that  might  arise  after  exhausting  the  remedies  against 
Madden,  the  maker  of  the  note;  and  after  conversion  and  applica- 
tion of  the  proceeds  of  the  sale  of  the  Scugog  Medicine  Company 
stock,  and  for  the  purpose  of  satisfying  the  deficiency  which  arose 
after  exhausting  the  prior  sources,  the  stock  of  the  Standard  Elec- 
tric Signal  Company  was  a  security  in  the  hands  of  the  defendanr, 
and  he  was  entitled  to  it  for  the  purpose  of  satisfying  "the  deficiency** 
remaining  after  the  exhaustion  of  the  liability  of  Madden  and  the 
sale  of  the  Scugog  Medicine  Company  stock.  Hence,  at  the  time 
this  action  was  commenced,  the  defendant  had  not  wrongfully  con- 
verted the  property  of  the  plaintiff,  known  as  the  15  shares  of  the 
Standard  Electric  Signal  Company  described  in  the  complaint; 
and  it  was  therefore  proper,  at  the  close  of  the  trial,  to  order  judg- 
ment in  favor  of  the  defendant.    The  judgment  should  be  affirmed 

Judgment  affirmed,  with  costs. 

FOLLETT,  ADAMS,  and  WARD,  JJ.,  concur. 

GREEN,  J.  (dissenting).  The  indorsement  of  the  note,  the  exe- 
cution of  the  agreement,  and  pledge  of  the  stock  by  Fiske  were  ail 
one  and  the  same  transaction.  The  note  was  payable  to  his  order, 
and  indorsed  by  him  and  delivered  to  Williams  so  indorsed.  The 
note  itself  is  proof  of  the  intention  and  understanding  of  all  the 
parties  that  Fiske's  liability  was  that  of  an  indorser  only.  This  is 
further  emphasized  by  the  agreement  itself,  which  contains  the  re- 
cital that  the  maker  of  the  note,  Madden,  had  given  100  shares  of 
stock  '*to  secure  the  indorser  of  said  note  from  any  harm,"  as  well  as 
to  secure  the  payment  of  said  note.  If  it  had  been  the  intention  of 
the  indorser  to  secure  the  payment  of  the  note,  it  would  have  been 
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SO  provided  in  the  clause  of  the  contract  wherein  was  recited  the 
collateral  which  had  actually  been  given  for  that  purpose.  But  that 
was  not  its  purpose.  That  is  expressed  in  clear  and  unmistakable 
terms:  "Now,  the  15  shares  of  capital  stock  of  the  Standard  Elec- 
tric Signal  Co.  hereto  annexed  is  given  as  collateral  security  for  my 
indorsement  of  said  note.''  The  contract,  therefore,  was  a  contract 
of  indorsement,  as  shown  by  the  note  itself  and  the  agreement. 
Fiske's  liability  as  indorser  was  limited,  and  depended  upon  the  con- 
dition that  the  holder  of  the  note  should  make  demand  for  payment 
at  maturity,  and,  upon  default,  give  notice  of  dishonor  to  the  in- 
dorser. If  the  holder  omitted  to  perform  these  essentials,  then  the 
Indorser  would  stand  discharged.  These  prerequisites  were  not  ful- 
filled by  the  holder,  and  the  indorser's  liability  as  such  was  never 
fixed,  and  he  is  discharged  from  all  liability  upon  that  note. 

It  is  claimed,  however,  that  defendant  could  enforce  his  deficiency, 
after  exhausting  the  remedy  against  Madden,  by  virtue  of  the  last 
clause  of  the  agreement  made  by  Piske.  I  do  not  so  construe  that 
portion  of  the  contract.  It  is  apparent  that  that  clause  was  in- 
serted by  plaintiff  as  a  protection  to  himself  after  his  liability  as 
indorser  had  become  fixed  by  demand  for  payment,  default,  and  no- 
tice given  him  of  same.  It  was  then  provided  that  Williams  should 
exhaust  his  remedy  against  Madden  and  the  security  given  by  him 
for  the  payment  of  the  note  before  enforcing  payment  against  the 
indorser.  Without  this  agreement,  Fiske,  as  indorser,  could  not 
compel  the  holder  to  sue  the  maker  first,  or  enforce  his  claim  against 
the  security  given  by  the  maker,  and,  in  the  absence  of  a  conditional 
and  controlling  equity,  resort  to  a  collateral  security.  Fiske  there- 
fore provided  by  this  contract  that  the  holder  should  first  resort  to 
the  mak«*  and  his  collateral.  Madden's  liability  was  absolute. 
Fiske's  was  conditional  upon  the  holder  fulfilling  the  obligations  im- 
T  i^-t  d  upon  him  by  the  conmiercial  law, — to  present  the  note  for  pay- 
ment and  give  notice  of  nonpayment  in  the  mode  prescribed  by  the 
settled  rules  of  that  law.  He  was  under  obligations  to  Fiske  to  fix 
his  liability  as  indorser  before  resorting  to  his  security  for  the  pledge 
given  under  the  implied  assurance  of  law  that  he  should  have  notice 
of  presentment, 'demand,  and  default.  It  appears  to  me  that  if 
Fiske  and  Williams  intended  an  unconditional  grant  the  contract 
would  not  have  first  provided  by  its  terms  for  a  conditional  and  then 
an  unconditional  grant.  Certainly  Fiske  could  not  have  intended  to 
give  his  stock  as  collateral  security  for  his  indorsement  of  the  note, 
— that  is,  conditionally, — ^and  then  in  the  same  sentence  free  it  from 
those  conditions  by  giving  it  as  security  for  the  payment  of  the  note. 

A  reasonable  construction  of  this  entire  contract  leads  me  to  the 
conclusion  that  the  stock  of  plaintiff  was  pledged  as  security  for  his 
indorsement  whenever  his  liability  as  indorser  should  become  fixed, 
and  not  for  the  payment  of  the  note  unconditionally.  His  liability 
as  indorser  was  never  fixed,  and  he  is  exonerated  from  such  liability 
by  the  failure  of  this  defendant  to  perform  the  obligations  imposed 
upon  him. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event.  ^  j 
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BELL'S  ASBESTOS  CO.  v.  H.  W.  JOHNS  MANUF'G  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    April  24,  1896u) 

Pleading — Bill  op  pARTiruLARs— Premature  Application. 

A  motion  made  before  issue  joined  to  require  plaintiff  to  serve  a  bill 
of  particulars,  unless  needed  for  the  purpose  of  preparing  tMe  answer, 
is  premature  and  should  be  denied. 

Appeal  from  special  term,  New  York  county. 

Action  by  Bell's  Asbestos  Company  against  the  H.  W.  Johns  Manu- 
facturing Company.  Prom  an  order  directing  service  of  a  bill  of 
particulars,  plaintiff  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER 
SON,  O'BRIEN,  and  INGRAHAM,  JJ. 

Herbert  Barry,  for  appellant. 
L  E.  Sexton,  for  respondent. 

PER  CURIAM.  It  appears  from  an  examination  of  the  papers 
upon  this  appeal  that  the  bill  of  particulars  was  not  needed  for  the 
purpose  of  preparing  the  answer  to  be  put  in  to  the  plaintiff's  com- 
plaint, and  therefore  the  motion  was  prematurely  made,  and  should 
have  been  denied.  It  may,  however,  be  proper  to  grant  a  bill  as 
to  some  of  the  particulars  referred  to  in  those  papers  in  order  that 
the  defendant  may  prepare  for  trial. 

Order  reversed,  with  f  10  costs  and  disbursements,  and  motion 
denied,  with  f  10  costs,  with  leave  to  renew  after  issue  joined. 


DREYER  V.  MEYER  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  189C.) 

Trial  by  Court— Exclusion  of  Evidence. 

On  a  trial  before  a  Justice  without  a  jury,  where  the  only  issue  was 
whether  defendant  had  made  a  certain  payment,  the  exclusion  of  a  re- 
ceipt which  defendant  swore  that  plaintiff  signed  with  his  maris,  but 
which  plaintiff  and  his  son  denied,  was  without  prejudice,  as  the  ruling 
in  effect  determined  the  question  of  fact  at  issue. 

Appeal  from  Kings  county  court. 

Action  by  Benjamin  Dreyer  against  John  H.  Meyer  and  Henry 
Meyer  for  balance  due  for  work.  From  a  judgment  affirming  a 
judgment  in  favor  of  plaintiff,  recovered  before  a  justice  of  the  peace, 
defendants  appeal.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Frank  N.  O'Brien,  for  appellants. 
Klein  &  Rondich,  for  respondent 

PER  CURIAM.  This  action  is  to  recover  balance  due  for  work 
done  by  the  plaintiff  as  painter.  The  only  question  litigated  on 
the  trial  was  whether  plaintiff  had  been  paid  in  full  or  not    The 
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real  dispute  was  whether  a  certain  payment  of  |117  was  or  was  not 
made.  The  determination  of  the  case  involved  the  simple  question 
who  were  to  be  believed,  the  plaintiff  and  his  son  or  the  defendants. 
The  transaction  in  dispute  was  so  simple,  and  so  barren  of  surround- 
ing circumstances  tending  to  support  either  one  party  or  the  other, 
that  on  this  record  it  is  impossible  for  the  appellate  court  to  say 
who  should  have  been  credited.  The  determination  of  the  justice, 
who  saw  the  witnesses  and  heard  them  testify,  must  necessarily  be 
conclusive.  It  is  claimed  that  the  justice  erred  by  refusing  to  ad- 
mit in  evidence  a  certain  receipt,  which  defendants  swore  the  plain- 
tiff signed  with  his  mark,  but  which  the  plaintiff  and  his  son  denied. 
It  is  a  suflftcient  answer  to  this  that  the  receipt  in  dispute  had  al- 
ready been  offered  and  received  in  evidence  without  objection.  Fur- 
ther, the  case  was  not  tried  by  a  jury,  but  before  the  justice.  It  ap- 
I)ears  he  subsequently  excluded  the  receipt,  on  the  ground  that  it 
was  not  proved  to  have  been  executed  by  the  plaintiff.  As  he  tried 
and  determined  the  questions  of  fact  in  the  case,  this  ruling  was, 
in  effect,  not  a  ruling  on  a  question  of  law,  but  his  decision  that,  as 
matter  of  fact,  the  plaintiff  did  not  sign  the  receipt  The  error  was, 
therefore,  harmless. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 


Id  re  MACY  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  1,  1898.) 

1.  Intoxicating  Liquors  —  Distance  between  Licensed  Place  and  Schgoc- 

HOUBE. 

Under  Laws  1893,  c.  480,  §  43,  providing  that  no  license  shall  be  granted 
to  sell  liquor  in  any  building  not  used  for  hotel  purposes,  and  for  which  a 
liceuse  did  not  exist  at  the  time  of  the  passage  of  the  act,  which  shall  be 
on  the  same  street  and  within  200  feet  of  a  building  used  exclusively  as  a 
church  or  schoolhouse,  the  measurements  to  be  made  from  the  nearest 
entrance  of  the  church  or  schoolhouse  to  the  nearest  entrance  to  the  place 
for  which  a  license  is  sought,  a  license  cannot  be  granted  where  the  near- 
est entrance  to  the  building  sought  to  be  licensed  is  within  said  distance 
of  a  school,  though  the  applicant  offered  to  entirely  close  up  said  entrance. 

8.  Same— Measurement  of  Distance. 

Where  the  building  for  which  a  license  was  asked  was  one  of  several 
stories  occupied  by  the  applicant  as  a  department  store,  the  distance  of 
such  building  from  a  schoolhouse  is  to  be  measured  from  the  nearest  en- 
trance, and  not  from  that  part  of  the  building  in  which  the  liquors  are  to 
be  sold. 

Appeal  from  special  term,  New  York  county. 

Action  by  R.  H.  Macy  &  Co.  to  compel  the  granting  of  a  store- 
keeper's license.  The  writ  was  quashed,  and  relator  appeals.  Af- 
firmed. 

The  relators,  having  a  large  department  store  on  Sixth  avenue,  extending 
from  Thirteenth  to  Fourteenth  streets,  In  the  city  of  New  Xork,  made  appU- 
catloD  to  the  respondents  April  24,  1895,  for  a  storekeeper's  license.  May  4 
and  7,  1895,  the  Inspectors  of  excise  reported  that  the  nearest  entrance  to  the 
relators*  store  was  within  200  feet  of  the  nearest  entrance  to  the  public  school 
building  on  the  opposite  side  of  the  street.    The  relators'  premises  h^d  been 


premises  n^a  been. 
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licensed  for  two  years  prlcM-  to  May  11,  1895.  TUe  respondents  refused  to 
grant  the  relators  a  license,  for  the  reason  that  they  had  no  license  prior  to  the 
passage  of  chapter  480  of  the  Laws  of  1893,  and  that  the  nearest  entrance  to 
th^r  store  was  on  the  same  street  and  within  200  feet  of  the  entrance  of  a 
building  occupied  exclusively  as  a  schck)lhouse,  and  that  the  respondents 
were  of  the  opinion  that  It  was  not  for  the  best  interests  of  the  community 
that  strong  and  spirituous  liquoi*s  should  be  sold  in  any  building  where  dry 
goods  or  other  articles  of  merchandise  were  sold  and  disposed  of,  and  which 
was  Tisited  by  women  and  children  in  large  numbers;  and  the  respondents 
were  satisfied  in  their  discretion  that  the  relators'  store  was  not  a  fit  and 
proper  place  to  be  licensed.  This  writ  was  obtained  May  29,  1895,  and  the 
order  quashing  It  was  made  August  6,  1895. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Daniel  G.  Thompson,  for  relators. 
Julius  M.  Mayer,  for  respondents. 

WILLIAMS,  J.  The  first  reason  assigned  by  the  respondents  for 
refusing  the  license  was  under  section  43,  c.  401,  of  the  Laws  ofj.892, 
its  amended  by  chapter  480  of  the  Laws  of  1893,  which  reads  as  fol- 
lows: 

"No  person  or  persons  who  shall  not  have  been  licensed  prior  to  the  passage 
of  this  act,  shall  hereafter  be  licensed  to  sell  strong  and  spirituous  liquors, 
wines,  ale  or  beer,  in  any  building  not  used  for  hotel  purposes  and  for  which 
a  license  does  not  exist  at  the  time  of  the  passage  of  this  act,  which  shaU  be 
on  the  same  street  or  avenue  and  within  200  feet  of  a  building  used  exclusive- 
ly as  a  church  or  school-house.  The  measurements  shall  be  taken  from  the 
nearest  entrance  of  the  building  used  for  such  church  or  school-house  to  the 
centre  of  the  nearest  entrance  of  the  place  for  which  an  application  for 
license  has  been  made.*' 

This  reason  did  not  involve  the  exercise  of  any  discretion  on  the 
part  of  the  respondents.  The  statute  was  an  express  prohibition, 
and  the  respondents  were  not  authorized  to  grant  the  relators  a 
license  at  all  if  the  facts  brought  the  case  within  the  terms  of  the 
statute.  It  appears  that  the  measurement  provided  for  by  the  stat- 
ute was  in  this  case  much  less  than  200  feet.  It  was  only  about  66 
feet.  It  is  said,  however,  that  the  relators  then  offered  to  entirely 
close  up  the  entrance  to  their  store  in  question.  We  do  not  think 
it  was  within  the  province  of  the  respondents  to  make  any  bargain 
with  the  relators  upon  this  subject.  The  respondents  were  under 
obligation  to  act  upon  the  application  when  made,  and  the  facts  as 
they  then  existed.  The  entrance  was  not  then  closed,  but  was 
open,  and  remained  so,  after  the  application  was  made,  and  the 
license  was  refused.  The  license  could  not  have  been  granted 
upon  the  condition  that  the  entrance  should  be  closed,  and  there 
was  no  intention  to  close  it  except  on  the  condition  that  the  license 
was  granted.  The  policy  of  the  statute  would  seem  to  prohibit  the 
construction  of  the  statute  claimed  by  the  relators.  Accessibility 
was  not  everything  aimed  at.  It  was  the  vicinity,  the  neighbor- 
hood, the  surroundings  of  the  school  which  the  statute  was  enacted 
to  protect.  The  legislature  may  well  have  been  unwilling  to  leave 
the  matter  of  access  in  the  hands  of  the  relators.  The  relators 
may  have  locked  the  door,  and  stipulated  to  keep  it  so,  bu{  what 
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was  the  guaranty  that  they  would  keep  it  so?  If  it  be  said  that 
they  would  subject  themselves  to  a  revocation  of  the  license  if  they 
failed  to  keep  the  door  locked,  would  the  legislature  be  willing  to 
trust  the  matter  to  the  vigilance  of  the  board?  As  long  as  the 
<ioor  was  there,  though  locked,  an  element  of  uncertainty  would  be 
introduced.  It  should  be  held  there  was  an  entrance  so  long  as  it 
was  there  as  a  means  of  access. 

Again,  it  is  said  that  the  entrance  to  which  the  measurement 
should  have  been  made  was  the  entrance  to  the  rooms  and  tloor  of 
the  store  where  the  sale  of  liquors  was  actually  to  be  made,  and 
that  such  sales  were  to  be  made  in  the  rooms  upon  the  fifth  floor  of 
the  building,  and  it  was  more  than  200  feet  from  the  schoolhouse  to 
the  rooms  upon  that  floor.  No  such  construction  can  be  placed 
upon  this  statute.  The  intention  is  plain.  The  prohibition  is 
against  the  selling  of  liquors  in  any  part  of  the  building  which  is 
under  the  same  control,  where  the  nearest  entrance  to  such  part  of 
the  building  fronts  on  the  street  within  200  feet  of  the  schoolhouse. 
If  the  party  applying  for  the  license  had  control  of  but  a  part  of  the 
building,  the  entrance  referred  to  in  the  statute  as  the  nearest 
would  be  an  entrance  into  such  part  of  the  building  from  the  street, 
though  it  might  not  be  the  nearest  entrance  to  some  other  part  of 
the  building  occupied  by  some  other  party.  But  where,  as  here, 
the  whole  building  was  under  the  control  of  one  firm,  who  were  car- 
rying on  therein  one  general  business,  the  measurement  must  be  to 
the  nearest  entrance  from  the  street  to  any  part  of  the  building. 
It  will  not  do  to  say  that  a  license  could  be  properly  granted  for  a 
building  in  close  proximity  to  a  schoolhouse  provided  that  the  sale 
of  liquors  was  confined  to  some  room  or  part  of  the  building  which 
was  at  least  200  feet  from  the  entrance  to  the  schoolhouse.  This 
principle  here  determined  was  decided  under  a  similar  statute  of 
Massachusetts  in  Com.  v.  Jones,  142  Mass.  573,  8  N.  E.  603.  We 
conclude  that  the  license  was  properly  refused  for  the  first  reason 
assigned  by  the  respondents,  and  it  is  unnecessary,  therefore,  to 
consider  or  discuss  the  remaining  reason  assigned. 

The  writ  was  properly  quashed,  and  the  order  appealed  from 
should  be  affirmed,  with  costs.      All  concur. 


HAYDBN  V.  MATHEWS  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    April  14,  1896.) 

1-  Wills — Construction— Description  op  Land. 

Testator  devised  to  plaintiff  a  mansion  house,  "with  grounds  attached,— 
about  thirty  acres.— now  occupied  by  my  agent,  B."  A  piece  of  land  ad- 
joining the  mansion-house  property,  but  separated  therefrom  by  a  fence, 
and  not  shown  to  have  any  connection  therewith,  was  claimed  by  the 
devisee  as  a  part  of  the  mansion  property.  The  only  evidence  to  show 
possession  by  the  agent,  B.,  who  was  the  general  agent  of  the  testator, 
was  that  he  ordered  boys  to  desist  from  bathing  on  the  beach  In  front  of 
the  land  In  dispute,  whereas  S.,  who  had  a  lease  of  another  lot,  pastured 
bis  stock  upon  the  land  claimed.    The  mansion  property,  exclusive  of  the 
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disputed  territory,  and  inclnslye  of  a  highway  that  passed  throngh  It.  con- 
tained a  little  oyer  31  acres.    Held,  that  a  finding  that  the  land  claimed 
did  not  pass  under  the  devise  of  the  mansion  property  was  proper. 
2.  Estoppel  in  Pais. 

An  estoppel  cannot  be  based  on  the  mere  declarations  of  a  landowner 
as  to  the  boundaries,  with  which  she  was  was  unfamiliar,  or  the  fact  of 
her  refusal  to  give  the  adjoining  landowner  a  map  of  her  land  made  for 
her. 

8.  Cost— Extra  Allowance— Phactice. 

In  an  action  for  an  injunction  to  prevent  trespasses  to  land  and  for  re- 
covery of  the  land,  the  value  of  the  land,  which  was  not  shown  by  the 
pleadings  as  the  subject-matter  involved  (Code  Civ.  Proc.  §  3253),  may  be 
shown  by  affidavits  for  the  purpose  of  an  extra  allowance  of  costs,  on  mo- 
tion for  such  allowance. 

Herrick,  J.,  dissenting. 

Appeal  from  special  term,  Warren  county. 

Action  by  Henry  W.  Hayden  against  Catharine  E.  Van  CJortlandt, 
in  which,  on  the  death  of  defendant,  Catharine  T.  B.  Mathews  and 
others  were  substituted.  There  was  a  judgment  for  defendants,  dis- 
missing the  complaint,  and  plaintiff  appeals.     AlSirmed. 

Argued  before  PARKER,  P.  J.,  and  HERRICK,  PUTNAM,  and 
MERWIN,  JJ. 

Henry  W.  Hayden,  in  pro.  per. 
Frost  &  Manser,  for  respondents. 

MERWIN,  J.  The  plaintiff  is  the  owner  of  Certain  premises  on 
the  westerly  shore  of  Lake  George,  at  Caldwell,  in  Warren  county, 
known  as  the  "Mansion-House  Property."  The  defendants  own  cer- 
tain other  premises  in  the  same  place,  known  as  the  "Fish-Pond  Lot." 
The  plaintiff  claims,  as  a  part  of  his  property  on  the  southern  Side, 
about  four  acres,  which  are  uninclosed,  and  upon  which  there  are 
some  trees  and  shrubbery,  and  through  which  a  small  stream  runs 
into  the  lake.  There  is  now,  or  has  been  at  some  time,  on  this  four 
acres,  a  fish  pond.  The  defendants  claim  that  this  four-acre  piece 
is  within  the  boundaries  of  their  property.  The  present  action  was 
commenced  on  June  29,  1894,  against  Catharine  E.  Van  Cortlandtv 
who  then  owned  the  fish-pond  lot.  She  died  in  January,  1895,  and 
the  present  defendants  have  been  substituted,  as  her  heirs  and  dev- 
isees. In  the  complaint  it  is  alleged  that  the  southern  boundary 
of  plaintiff's  property  includes  the  four  acres  in  question;  that  the 
defendant  claims  that  her  northern  boundary  includes  the  premises, 
and  threatens  to  cut  down  the  shrubbery  and  trees,  and  has  com- 
mitted acts  of  trespass  upon  the  premises,  and  threatens  to  sell  and 
convey  the  premises.  Relief  is  aaked,  that  in  order  to  prevent  ir- 
reparable injury  to  the  premises,  and  multiplicity  of  actions  of  tres- 
pass, and  a  sale  of  the  land  by  defendants,  the  defendants  be  enjoined 
from  conveying  the  same,  and  from  entering  upon  or  using  the  prem- 
ises, or  cutting  the  trees  or  shrubbery,  or  exercising  any  acts  of 
ownership,  and  that  the  plaintiff's  boundary  line  on  the  south  be 
established  as  he  claims  it  to  be.  The  defendants  admit  the  acts 
of  ownership,  and  claim  that  the  original  def«idant,  and  they  as 
her  successors  in  interest,  own  the  property.  Both  properties,  in- 
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eluding  the  disputed  territory,  were  owned  by  William  Caldwell,  who 
died  on  April  1, 1848.  He  left  a  will,  afterwards  duly  proved,  which 
was  dated  March  29,  1841.  In  this  there  was  a  devise  to  Eliza  Mc- 
Qillis  for  life,  with  remainder  upon  her  death  to  her  lawful  issue, 
of  property  described  as  follows:  "Also,  my  mansion  house,  in  the 
town  of  Caldwell,  Warren  county,  and  state  aforesaid,  with  the 
grounds  attached, — about  thirty  acres, — now  occupied  by  my  agent, 
Seth  C.  Baldwin."  The  balance  of  the  lands  of  the  testator  in  War- 
ren county  was  devised,  one  third  in  fee  to  Catharine  E.  Van  Cort- 
landt,  one  third  in  fee  to  Helen  L.  Parmlee,  and  the  other  third  to 
Eliza  McGillis  for  life,  with  remainder  to  her  lawful  issue.  The 
ownership  of  plaintiff  is  under  the  specific  devise  above  quoted.  In 
1851  a  partition  suit  was  brought  in  Albany  county,  which  included 
all  the  property  in  Warren  county  of  which  William  Caldwell  died 
seised,  excepting  the  mansion-house  property.  In  this  suit  there 
was  set  apart  to  Catharine  E.  Van  Cortlandt  and  Helen  L.  Parmlee 
the  lot  **known  as  the  Tish-Pond  Lot.'"  Boundaries  were  given, 
and  on  the  north  the  boundary  was  "by  lot  No.  15  Kennedy's  patent." 
At  the  close  of  the  description  is  the  expression,  "as  the  said  prem- 
ises are  now  leased  to,  and  occupied  by,  John  F.  Sherrill."  The  de- 
fendants claim  under  this  allotment.  It  was  found  and  decided  by 
the  special  term  that  the  premises  in  dispute  are  not,  and  never 
were,  owned  by  or  in  possession  of  the  plaintiff,  and  are  not  now, 
and  never  were,  embraced  within,  or  part  of,  the  mansion-house  prop- 
erty, which  the  plaintiff  owns.  The  plaintiff  challenges  the  correct- 
ness of  this  finding  and  conclusion. 

The  plaintiff  must  stand  upon  his  own  title.  Wallace  v.  Swinton, 
64  N.  Y.  188.  His  claim,  therefore,  to  the  property  in  question,  must 
depend  upon  whether  it  is  included  in  the  description  in  the  devise  of 
the  mansion-house,  "with  the  grounds  attached, — about  thirty  acres, 
— now  occupied  by  my  agent,  Seth  C.  Baldwin."  It  was,  in  effect, 
found  by  the  special  term,  upon  sufficient  evidence,  that  the  property 
in  dispute  was  not  occupied  by  Mr.  Baldwin  as  a  part  of  the  mansion- 
house  property.  It  was  not  inclosed,  and  was  separated  from  the 
grounds  of  the  mansion  house  by  a  fence  running  along  the  north 
side  of  the  four  acres,  from  the  lake  to  a  highway.  It  was  shown 
on  the  part  of  the  plaintiff  that  Mr.  Baldwin  at  divers  times  ordered 
away  boys  who  were  bathing  on  the  beach  in  front  of  the  disputed 
property.  As  Baldwin  was  the  agent  of  the  owner  of  all  the  prop- 
erty, this  has  not  much  significance  on  the  question  as  to  what  was 
deemed  to  belong  to  the  mansion-house  property.  On  the  part  of  the 
defendants,  it  was  shown  that  Mr.  Sherrill — who  had  in  1842,  from 
Mr.  Caldwell,  a  lease  of  the  fish-pond  lot — allowed  his  cattle  to 
pasture  up  to  the  fence  on  the  north  side  of  the  disputed  lot.  Nor 
can  it  be  reasonably  said,  upon  the  evidence  here,  that  the  disputed 
territory  was  a  part  of  "the  grounds  attached"  to  the  mansion  house. 
It  was  not  inclosed  with  the  mansion  house,  or  shown  to  have  been 
used  in  connection  with  it.  The  statement  as  to  quantity,  "about 
thirty  acres,"  does  not  furnish  any  particular  help.  It  is  shown  that 
the  mansion-house  grounds,  exclusive  of  the  disputed  territory,  and 
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exclusive  of  a  highway  which  crosses  them,  contain  28.51  acres.  In- 
cluding the  highway,  there  are  31.07  acres.  * 

It  is  argued  on  the  part  of  the  plaintiff  that  the  fish-pond  lot,  as 
set  off  by  the  commissioners  of  partition  in  1851,  did  not  include  the 
disputed  land.  The  north  boundary  of  the  lot  so  set  off  was  stated, 
'*Lot  Xo.  15,  Kennedy's  patent."  Ck)ncededly,  this  was  a  mistake, 
as  the  south  line  of  lot  No.  15  was  in  fact  further  south  than  the 
fish-pond  lot  extended.  It  is  very  difficult  to  say  where  the  com- 
missioners in  partition  supposed  the  lot  line  was  located.  It  is  ar- 
gued that  they  supposed  that  the  south  line  of  the  lot  was  coincident 
with  the  north  line  of  the  village,  and  so  meant  to  place  the  fish-pond 
lot  entirely  within  the  village,  and  therefore  it  would  not  include 
the  disputed  land.  Suppose  this  to  be  so;  it  would  not  add  to  land 
of  plaintiff,  or  his  predecessors  in  interest,  beyond  what  was  given 
them  by  the  description  in  the  devise. 

It  is  argued  that  Catharine  E.  Van  Cortlandt,  by  her  declarations 
and  acts  after  the  partition,  indicated  her  belief  that  her  north 
line  did  not  extend  far  enough  north  to  include  the  disputed  land. 
She  was  not  familiar  with  the  lot  lines.  The  principle  of  estoppel 
did  not  apply.  Masten  v.  Olcott,  101  N.  Y.  152,  4  N.  E.  274.  It 
is  quite  clear  that  she  never  understandingly  admitted  that  her  title 
did  not  cover  the  land  in  question.  The  fact  that  she  would  not  give 
the  plaintiff  a  copy  of  a  map  made  for  her  by  her  attorney,  which 
she  claimed  was  not  correct,  and  concededly  was  not  so  in  some  re- 
spects, is  not  very  material.  The  plaintiff  had  no  claim  on  the  map, 
and  it  was  not  a  part  of  his  title.  It  seems  to  me  very  clear  that 
no  good  reason  is  apparent,  on  the  law  or  the  facts,  for  disturbing 
the  conclusion  of  the  special  term  that  the  description  of  the  prop- 
erty in  the  devise  under  which  plaintiff  holds  did  not  include  the 
property  in  question.  The  plaintiff,  therefore,  did  not  make  out  a 
cause  of  action,  and  the  complaint  was  properly  dismissed. 

It  is  claimed  by  the  plaintiff  that  the  order  for  an  extra  allowance 
was  improper,  upon  the  ground  that,  this  being  a  suit  in  equity  for 
an  injunction,  and  the  value  of  the  land  not  being  alleged  in  the 
the  complaint,  or  proved  at  the  trial,  there  was  nothing  upon  which 
to  base  an  allowance.  The  motion  was  not  made  at  the  trial,  but 
afterwards,  at  special  term,  and  was  based  on  the  pleadings,  the 
testimony  given  at  the  trial,  and  affidavits  which  showed,  among 
other  things,  the  value  of  the  land  in  controversy.  The  basis  of  an 
allowance  under  section  3253  was  "the  value  of  the  subject-matter 
involved."  In  Conaughty  v.  Bank,  92  N.  Y.  401,  404,  it  is  said  upon 
this  subject  that  "the  pleadings  furnish  the  sole  evidence  as  to  what 
was  the  subject-matter  involved."  In  the  present  case  it  appears 
clearly  from  the  pleadings,  as  well  as  from  the  proceedings  on  the 
trial,  that  the  subject-matter  involved  was  the  four  acres  which  both 
parties  claimed  to  own.  Its  ownership  was  the  thing  in  issue  Its 
value  is  the  basis  for  computing  an  allowance,  though  the  action,  in 
some  view,  may  be  for  trespass.  Warren  v.  Buckley,  2  Abb.  N.  C. 
323.  This  value,  if  it  does  not  appear  at  the  trial,  may,  I  think,  be 
shown  by  affidavit.    In  the  Conaughty  Case  (see  28  Hun,  374)  the 
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proof  of  value  was  by  affidavit,  and  the  objection  was  not  to  the 
manner  of  proof,  but  that  the  necessary  fact  was  not  shown.  The 
Code  does  not  prescribe  the  manner  in  which  the  value  shall  be  de- 
termined. In  Hanover  Fire  Ins.  Co.  v.  Germania  Fire  Ins.  Co.,  138 
N.  Y.  252,  255,  33  N.  E.  1065,  it  is  said  of  allowances  under  section 
3253: 

.  *' Whether  an  aUowance  shaU  be  made  In  cases  coming  within  the  section 
is  a  question  which  arises  after  the  trial  and  determination  of  the  issues. 
The  court  may  determine  the  question  upon  the  facts  disclosed  on  the  trial, 
or  brought  to  its  attention  by  affidavits." 

In  that  case  the  pleadings  contained  the  only  information  as  to 
value  before  the  court,  and  it  was  said  (page  257,  138  N.  Y.,  and 
page  1065,33  N.E.): 

"If  extrinsic  proof  had  been  given,  a  different  question  would  have  been  pre- 
sented. *  *  *  If  the  value  was  not  shown,  and  no  evidence,  admission, 
or  proof  given  from  which  the  court  could  arrive  at  any  conclusion  as  to  value, 
no  allowance  could  be  made." 

The  clear  inference  is  that  proof  by  affidavit  is  proper,  and  that 
is  the  practice.  No  other  question  is  made  as  to  the  extra  allowance. 
It  follows  that  the  judgment  and  order  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  All  concur,  except 
H£BBICK,  J.,  dissenting. 


PEOPLE  ex  rel.  EINSFELD  v.  MURRAY  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  24,  1896.) 

1.  Intoxicating  Liquors— Conbtitutionality  of  Act. 

I^aws  1896,  c.  112,  entitled  "An  act  in  relation  to  the  traffic  in  liquors, 
and  for  the  taxation  and  regulation  of  the  same,  and  to  provide  for  local 
option,"  is  an  exercise  of  police  power,  and  not  a  tax  law,  though  by  its 
short  title  it  is  caUed  the  "Liquor  Tax  Law." 

2.  Constitutional  Law— Appropbiation  of  Public  Money— Liquor  License- 

Tax. 

Laws  1896,  c.  112  (Liquor  Tax  Law)  §  13,  providing  that  all  taxes,  fines, 
etc^,  under  the  act  shall  be  paid  to  the  county  treasurer,  and  one-third  of 
the  amount  shall  be  paid  to  the  treasurer  of  the  state  as  part  of  the  gen- 
eral tax  revenue  of  the  state,  and  the  remaining  two-thirds  shall  belong 
to  the  town  or  city  in  which  it  was  collected,  is  not  an  appropriation  of 
public  money. 

8.  Same— Special  City  Law. 

Such  act  is  not  a  special  city  law,  within  Const,  art.  12,  §  2,  l)ecause  it 
makes  provision  in  regard  to  the  inhabitants  of  cities  different  from  that 
established  by  other  provisions  of  the  state. 

Appeal  from  special  term,  New  York  county. 

Certiorari  by  lYed.  G.  Einsfeld  to  Joseph  Murray  and  others.  The 
writ  was  dismissed,  and  relator  appeals.     AflBrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY,. 
WILLIAMS,  and  PATTERSON,  JJ. 

J.  H.  Choate  and  S.  Untermyer,  for  appellant. 

The  Attorney  General  and  Julius  M.  Mayer,  for  respondents. 
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PATTERSON,  J.  On  the  23d  of  March,  1896,  the  relator  made 
application  to  the  respondents,  commissioners  of  excise  of  the  dty 
of  New  York,  for  a  license  to  sell  wines  and  liquors  at  retail  in  cer- 
tain designated  premises  in  that  city  for  a  period  of  one  year.  The 
commissioners  rejected  the  application,  and  refused  to  grant  the 
license,  on  the  sole  ground  of  the  want  of  power,  arising  from  the 
passage  of  an  act  of  the  legislature  approved  March  23,  1896,  known 
as  the  "Liquor  Tax  Law,"  under  the  provisions  of  which  they  al- 
leged they  could  not  grant  the  relator  a  license  for  a  term  expiring 
later  than  April  30,  1896.  Thereupon  application  was  made  to  the 
supreme  court  for  a  writ  of  certiorari  to  review  the  action  of  the 
commissioners,  which,  being  granted,  the  respondents  made  return 
setting  forth  their  proceedings,  and  stating,  in  substance,  the 
ground  of  their  refusal  as  above  mentioned.  On  the  coming  in  of 
the  return  the  relator  contended  before  the  court  that  the  refusal  of 
the  respondents  to  grant  the  license  applied  for  was  based  upon 
an  untenable  ground,  for  the  reason  that  the  act  approved  March 
23,  1896  (chapter  112,  Laws  1896),  is  unconstitutional  and  void,  and 
as  a  consequence  the  license  laws  in  operation  immediately  before 
its  passage  remained  in  force  and  effect.  It  was  held  by  the  court 
at  special  term  that  the  act  of  1896  is  valid,  and  was  passed  in  con- 
formity with  the  constitution  of  the  United  States  and  of  the  state 
of  New  York,  and  that  the  writ  must  be  dismissed.  Prom  the 
order,  and  what  is  called  a  judgment  embodying  that  decision,  this 
appeal  is  taken. 

The  subject  presented  for  our  consideration  on  the  appeal  is  that 
of  the  constitutionality  of  the  law  in  question.  It  has  been  severe- 
ly arraigned  in  argument  as  offending  against  justice  and  reason. 
It  may  be  as  unjust,  unwise,  oppressive,  and  odious  as  the  relator 
claims,  but  all  that  does  not  help  in  the  solution  of  the  question 
before  us,  and  we  have  no  opinion  to  express  on  that  subject.  The 
final  word  concerning  it  has  been  spoken  by  the  court  of  appeals. 
In  Bertholf  v.  O'Reilly,  74  N.  Y.  516,  it  is  said: 

"No  law  can  be  pronounced  Invalid  for  the  reason,  simply,  that  it  Tiolates 
our  notions  of  justice,  is  oppressive  and  unfair  in  its  operation,  or  because, 
in  the  opinion  of  some  or  all  of  the  citizens  of  the  state,  it  is  not  justified  by 
public  necessity,  or  designed  to  promote  the  public  welfare.  We  repeat,  if 
it  violates  no  constitutional  provision,  it  is  vaUd,  and  must  be  obeyed.  The 
remedy  for  unjust  or  unwise  legislation,  not  obnoxious  to  constitutional  ob- 
jections, is  to  be  found  in  a  change  by  the  people  of  their  representatives  ac- 
cording to  the  methods  provided  by  the  constitution.*' 

Much  of  the  argument  against  the  validity  of  this  law  proceeds 
upon  the  assumption  that  it  is  fundamentally  and  radically  a  tax 
law.  That  being  conceded,  many  of  the  contentions  of  the  learned 
counsel  for  the  relator  might  prevail.  If  the  sole  or  the  main  pur- 
pose of  the  enactment  is  merely  to  raise  revenue  by  taxation  for 
state  purposes,  there  are  features  contained  in  this  bill  of  inequality 
and  diversity  in  the  imposition  of  taxes  and  the  infliction  of  pen- 
alties that  might  well  lead  to  its  complete  condemnation.  Al- 
though there  is  no  express  provision  in  the  constitution  of  the  state 
of  New  York  to  that  effect,  yet  it  may  be  that  taxes,  to  be  valid,  must 


Digitized  by  VjOOQIC 


Sup.  Ct.)  PEOPLE   r.  MURRAY.  911 

be  aniform;  that,  were  it  otherwise,  the  property  of  the  citizen  sub- 
jected to  the  arbitrary  imposition  of  a  discriminating  tax  might  be 
practically  confiscated,  and  therefore  taken  without  due  process  of 
law,  or  persons  of  the  same  class  be  deprived  of  the  equal  protection 
of  the  laws  secured  by  the  constitution  of  the  United  States.  The 
power  of  the  state  to  tax  may  be  limitless  in  extent,  but  ought  not 
to  be  exercised,  among  those  similarly  situated,  unequally,  and  to 
the  advantage  of  some  and  the  detriment  of  others.  But  these  and 
kindred  suggestions  seem  to  have  no  real  place  in  the  discussion 
connected  with  the  particular  enactment  now  before  us.  Al- 
though, by  its  short  title,  it  is  called  the  "Liquor  Tax  Law,"  and  al- 
though it  designates  the  money  paid  for  the  privilege  of  dealing 
or  trading  in  liquors  in  quantities  of  less  than  five  gallons  a  "tax," 
yet  the  whole  scope,  purpose,  and  intent  of  the  law  is,  as  its  fuller 
title  expresses,  "an  act  in  relation  to  the  traffic  in  liquors,  and  for 
the  taxation  and  regulation  of  the  same,  and  to  provide  for  local 
option."  The  body  of  the  act  conforms  to  the  objects  stated  in  the 
title.  A  system  regulating  the  traffic  in  and  through  the  state  is 
created  and  instituted.  It  is  primarily  and  essentially  an  exercise 
of  the  police  power  of  the  state  over  a  particular  trade  or  business 
which  from  early  times  has  been  made  the  subject  of  state  legisla- 
tion, the  general  history  and  drift  of  which  may  be  found,  by  those 
interested  in  the  matter,  in  the  opinion  of  Judge  Wright  in  the  im- 
portant (ias€  of  Board  v.  Barrie,  34  N.  Y.  657.  That  such  excise 
legislation  is  peculiarly  within  the  police  power  is  recognized  by 
all  courts  of  authority,  and  it  would  seem  ao  longer  open  to  dispute. 
See  the  authorities  collected  in  note  11,  Am.  &  Eng.  Enc.  Law,  p. 
583.  The  fourteenth  amendment  to  the  constitution  of  the  United 
States  does  not  impair  the  police  power  of  the  state.  Mugler  v. 
Kansas,  123  U.  S.  623,  8  Sup.  Ct.  273;  PowjbU  v.  Pennsylvania,  127 
U.  S.  678,  8  Sup.  Ct.  992,  1237;  Barbier  v.  Connolly,  113  U.  S.  27,  5 
Sup.  Ct.  357.  It  is  within  the  competency  of  the  state  to  interdict 
all  traffic  in  liquors  within  its  boundaries.  That  is  admitted.  The 
legislature,  having  such  an  extreme  power,  may  exercise  the  lesser 
one  of  regulating  the  traffic.  It  may  make  such  regulations,  and 
put  such  trammels  upon  the  traffic,  as  seem  to  be  expedient  or  neces- 
sary  to  the  safety,  the  welfare,  or  the  protection  of  the  people. 
Bertholf  v.  O'Reilly,  supra.  In  undertaking  to  do  so  by  the  enact- 
ment of  a  general  law  which  shall  control  the  whole  traffic  in  each 
and  every  part  of  the  state,  it  may  recognize  local  differences  and 
needs,  and  make  special  provision  therefor.  If  diversity  arises 
therefrom  in  the  application  to  particular  localities  of  any  of  the 
incidents  of  the  law,  the  legislature  is  not  incompetent  to  authorize 
that  diversity.  It  is  part  of  the  general  scheme.  It  arises  from 
the  necessity  of  treating  local  conditions  and  situations  as  they  are 
foimd,  and  from  the  recognition  of  patent  facts,  such  as  that  there 
are  striking  differences  between  the  retail  traffic  in  liquor  in  a 
great  metropolis  and  in  a  remote  rural  neighborhood,  or  even  in 
separate  parts  of  the  same  municipality,  and  that  disproportion 
must  of  necessity  be  allowed  in  the  impost  exacted  for  the  pi'ivilege 


Digitized  by  VjOOQIC 


912  38  NEW  YORK  SUPPLEMENT.  (Slip.  Ct 

of  engaging  in  such  traffic  in  each  of  such  places.  All  such  pro- 
visions  come  within  the  one  general  act  as  parts  of  one  general 
excise  system,  and  the  regulation  thereof. 

That  the  purpose  of  the  act  is  not  primarily  to  raise  revenue  from 
taxation  is  apparent  from  other  considerations.     Leaving  out  of  the 
discussion  altogether  the  pertinent  question  whether  such  taxes  as 
those  imposed  by  the  act  under  consideration  are  in  reality  any- 
thing more  than  license  fees,  and  confining  ourselves  to  what  is  de- 
ducible  from  the  structure  and  provisions  of  the  act  itself,  we  find 
that  a  third  and  conspicuous  and  all-important  matter  is  provided 
for,  and  that  is  the  local  option  feature,  which  plays  so  prominent  a 
part  in  the  legislation  that  it  is  made  one  of  the  cardinal  elements 
proclaimed  in  the  title  of  the  act.    The  system  created  and  estab- 
lished by  this  act  is  by  the  express  terms  thereof  made  to  supersede 
and  take  the  place  of  all  prior  existing  excise  laws  or  systems 
throughout  the  whole  state.    It  establishes  an  entirely  new  system, 
bringing  under  state  control  that  which  was  theretofore  under  local, 
municipal,  or  community  jurisdictions  and  administration.  The  right 
to  traffic  in  liquor  is  not  limited  to  individuals,  except  so  far  as  cer- 
tain disqualifications  are  designated  in  the  act;   but  no  one  is  per- 
mitted to  sell  at  retail  or  deal  in  liquor  in  less  than  certain  quantities 
without  state  permission  first  obtained,  to  be  evidenced  by  the  pos- 
session of  a  certificate  which  takes  the  place  of  a  license,  and  for 
which  dues  called  "taxes"  are  to  be  paid.    Taxation  is  but"  an  inci- 
dent; but  one,  and  that  not  the  chief,  although  a  necessary,  element 
of  the  legislation.    Regulation  of  the  traffic  is  the  fundamental  pur- 
pose of  the  law.    The  taxes  are  not  levied  upon  persons  nor  upon 
property,  for  a  license  is  not  property  except  in  a  qualified  sense,  and 
as  it  is  made  so  by  the  terms  or  operation  of  a  statute;  and  the  taxes 
are,  and  are  declared  to  be  "excise  taxes  upon  the  business  of  traf- 
ficking in  liquor,"  and  hence  a  mere  incident  to  the  regulation  of  that 
business.    It  is  all  within  the  police  power  of  the  state,  exercised  for 
the  supposed  general  welfare;   and  the  power  to  regulate  must  of 
necessity  include  the  power  to  license  or  tax.    Nor  does  the  want 
of  uniformity  of  punishment  for  the  violation  of  the  penal  provisions 
of  the  act  render  it  unconstitutional.    The  same  offense,  punishable 
under  a  general  law,  may  be  so  punished  with  more  severity  in  one 
part  of  the  state  than  in  another  (Williams  v.  People,  24  N.  Y.  405; 
In  re  Bayard,  25  Hun,  546),  and  that  may  constitute  a  penal  offense 
in  one  part  of  the  state  that  is  not  punishable  in  another  (People  v. 
Havnor,  1  App.  Div.  459,  37  N.  Y.  Supp.  314,  affirmed  [N.  Y.  App.] 
43  N.  E.  541). 

Regarding,  as  we  do,  this  act  as  one  constituting  inherently  and 
essentially  an  exercise  of  the  police  power  of  the  state,  we  are 
brought  to  the  consideration  of  the  particular  objections  taken  to 
it,  as  violating  the  provisions  of  the  constitution  of  the  state  of 
New  York. 

First.  The  position  is  taken  by  the  relator  that  the  law  is  uncon- 
stitutional, because  it  violates  section  20  of  article  3  of  the  consti- 
tution of  the  state,  which  provides  that  the  assent  of  two-thirds  of 
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the  members  elected  to  both  branches  of  the  legislature  shall  be 
requisite  to  every  bill  appropriating  the  public  moneys  or  property 
for  local  or  private  purposes.  The  act  of  1896  was  passed  by  a  three- 
fifths  vote  only.  In  section  13  of  the  act  it  is  provided  that  all 
taxes,  fines,  and  penalties  (except  those  imposed  upon  or  gathered 
from  the  traffic  in  liquors  on  railroad  cars,  steamboats,  etc.)  under  the 
act  "in  counties  containing  a  city  of  the  first  class  shall  be  paid  to 
the  special  deputy  commissioner  for  such  county,  and  in  all  other 
counties  to  the  county  treasurer  of  the  county  in  which  the  traflBc 
is  carried  on,  and  one  third  of  the  revenue  resulting  from  taxes,  fines 
and  penalties  in  the  provisions  of  this  act,  less  the  amount  for  col- 
lecting the  same,  shall  be  paid  by  the  county  treasurer  and  by  the 
several  deputy  commissioners  within  ten  days  from  the  receipt  there- 
of to  the  treasurer  of  the  state  of  New  York,  to  the  credit  of  the  gen- 
eral fund,  as  a  part  of  the  general  tax  revenue  of  the  state,  and  shall 
be  appropriated  to  the  payment  of  the  current  general  expenses  of 
the  state,  and  the  remaining  two  thirds  thereof,  less  the  amount  al- 
lowed for  collecting  the  same,  shall  belong  to  the  town  or  city  in 
which  the  traffic  was  carried  on  from  which  the  revenues  were  re- 
ceived, and  shall  be  paid  by  the  county  treasurer  of  such  county,  and 
by  the  special  deputy  commissioners  to  the  supervisor  of  such  town, 
or  to  the  treasurer  or  fiscal  officer  of  such  city;  and  such  revenues 
shall  be  appropriated  and  expended  by  such  town  or  city,  in  such 
manner  as  is  now  or  may  hereafter  be  provided  by  law."  The  real 
question  in  connection  with  this  contention  of  the  relator  is  whether 
the  two-thirds  of  the  product  mentioned  above  Is  public  money  with- 
in the  meaning  of  the  constitution.  We  think,  clearly,  it  is  not  The 
public  moneys  and  property  therein  mentioned  and  referred  to  are 
those  belonging  to  the  state.  Prohibited  appropriation  is  of  such 
moneys  only.  In  Board  v.  Allen,  99  N.  Y.  532,  2  N.  E.  459,  it  was 
claimed  that  chapter  213  of  the  Laws  of  1879,  relating  to  certain 
county  treasurers  and  their  compensation,  was  unconstitutional,  be- 
cause it  appropriated  public  moneys  for  local  purposes;  but  it  was 
held  that  the  act  did  not  apply,  because  the  appropriation  was  not  of 
state  moneys.  The  accuracy  of  the  definition  of  '^public  money"  as 
that  belonging  to  the  state  can  scarcely  be  doubted.  It  seems  to  us 
indisputable  that  the  two-thirds  of  the  net  product  of  the  taxes, 
fines,  and  penalties  referred  to  in  the  thirteenth  section  of  the  act 
under  consideration  could  not  be  regarded  in  any  sense  as  state 
moneys.  They  are  not  so  designated  in  the  act.  On  the  contrary, 
they  are  expressly  and  specifically  declared  "to  belong  to  the  town 
or  city  in  which  the  traffic  is  carried  on."  The  anterior  rights  of 
localities  as  theretofore  existing  were  done  away  with.  The  act  with 
regard  to  the  two-thirds  of  the  revenue  simply  recognizes  that  there 
were  such  rights,  and  professes  to  provide  anew  for  them  with  some 
measure  of  justice.  It  thus  declares  that  some  part,  at  least,  of  that 
which  the  localities  had  been  accustomed  to  receive  directly  shall 
come  to  them  and  be  theirs.  That  is  not  an  appropriation  of  the 
moneys  of  the  state,  but  a  devotion  to  the  component  parts  of  the 
state  of  what  was  esteemed  to  be  their  just  shares  of  the  product  of 
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a  particular  revenue.  At  no  period  of  time  do  the  two-thirda  be- 
long to  the  state.  From  the  beginning  they  are  separated,  and  the 
state  share  and  the  share  of  the  town  or  city  are  kept  apart  in  own- 
ership. There  seemed  to  have  been  scrupulous  care  taken  in  con- 
stituting and  maintaining  that  separate  ownership.  The  two-thirds 
part  does  not  become  money  of  the  state  simply  because  the  state's 
agent  collects  it  through  and  by  means  of  the  state  machinery.  The 
mw-e  method  of  the  collection  or  realization  of  the  amounts  of  the 
taxes,  fines,  and  penalties  cannot  govern  the  matter,  and  hence  we 
conclude  that  the  two-thirds  referred  to,  not  being  state  money,  the 
constitutional  provision  does  not  apply. 

Second.  It  is  further  objected  by  the  relator  that  the  act  under 
consideration  classifies  cities  in  a  different  way  than  the  constitution 
does,  and  that  for  that  reason  it  violates  section  2  of  article  12  of  the 
constitution.  This  objection  proceeds,  we  think,  upon  a  misappre- 
hension of  the  object  of  that  section.  The  circumstances  which 
led  up  to  the  adoption  of  it  are  well  known.  It  had  not  been  un- 
usual for  laws  to  be  passed  seriously  affecting  the  local  interests 
and  property  of  cities  without  notice  to  the  authorities  of  such  cities, 
and  without  any  opportunity  for  them  or  the  inhabitants  to  be  heard 
upon  the  subject.  That  had  grown  to  be  a  great  crying  evil,  and 
the  provision  of  the  constitution  was  intended  to  remedy  it.  But  it 
must  be  noticed  that  this  classification  has  reference  only  to  laws  re- 
lating to  the  property,  affairs,  or  government  of  cities,  and  it  is  only 
with  reference  to  that  kind  of  laws  that  the  classification  is  effectual 
or  material.  The  act  of  1896,  in  question,  is  not  one  that  can  be 
said  to  relate  to  either  of  those  things.  As  we  have  before  stated, 
it  is  a  general  law  in  the  fullest  sense  of  that  word,  having  regard 
to  the  regulation  of  the  liquor  traffic  throughout  the  whole  state, 
and  contains  such  particular  provisions  with  reference  to  special 
localities  as  the  conditions  of  those  localities  seem  to  require.  In 
no  sense  does  it  relate  to  the  property,  affairs,  or  government  of  the 
city.  It  is  purely  a  matter  of  state  government,  and  is  a  general 
law  upon  that  subject,  and  is  not,  as  we  think,  at  all  within  the  pro- 
visions of  the  constitution.  A  provision  in  a  general  law  cannot  be 
ASLid  to  be  a  special  city  law  simply  because  it  makes  some  provision 
with  regard  to  the  inhabitants  of  the  city,  different  from  that  es- 
tablished for  other  portions  of  the  state,  unless  it  contains  something 
relating  to  the  government  of  that  city  separate  and  distinct  from 
the  general  provision  relating  to  the  government  of  the  state.  This 
law  contains  no  such  provision.  The  nearest  approach  to  one  is  that 
it  abolishes  the  existing  excise  commissioners,  but  that  abolition 
results  from  the  total  extinction  of  an  entire  excise  system,  and  the 
creation  of  another  and  different  one;  one  including  the  whole  statt-. 
and  embracing  in  a  single  scheme  everything  necessary  to  the  es- 
tablishment and  operation  of  a  complete  system,  even  to  the  varying 
details  required  by  different  conditions  in  different  localities.  Every 
existing  excise  board  or  commission  throughout  the  whole  state  is 
abolished.  It  is  no  more  a  special  city  law  because  it  abolishes  the 
office  of  excise  commissioner  of  the  city  of  New  York  than  would 
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be  a  law  abolishing  the  oflBce  of  coroner.  No  one  city  or  town  is  in- 
terested in  the  general  plan  more  than  any  other.  It  is  a  matter  of 
state,  and  not  mnnicipal,  governmental  policy,  and  it  could  never 
have  been  contemplated  that  the  voice  of  cities  or  municipal  bodies, 
as  such,  should  be  made  potential  in  legislation  of  a  general  charac- 
ter applying  to  the  state  as  a  whole,  and  not  specifically  or  exclusive- 
ly affecting  the  interests,  property,  or  internal  governmental  affairs 
of  a  municipality. 

Third.  The  further  contention  is  made  that  the  law  should  have 
been  submitted  to  the  mayors  of  cities  of  the  first  class,  as  provided 
by  the  section  of  the  constitution  above  referred  to.  Much  of  what 
we  have  said  with  reference  to  the  objection  last  considered  applies 
equally  to  this,  and  it  is  unnecessary  to  repeat  it.  The  law  is  not  a 
special  city  law  as  to  cities  of  the  first  class.  It  does  not  relate  to 
the  government,  property,  or  affairs  of  a  particular  city,  and  was  not 
such  a  measure  as,  under  the  constitution,  should  have  been  submit- 
ted in  the  manner  claimed  by  the  relator's  counsel. 

The  order  and  final  adjudication  appealed  from  must  be  affirmed, 
with  costs.    All  concur. 


GOULD  ROOFING  CO.  v.  GILLDEA  et  al. 

(Supreme  Ck)urt,  Appellate  Division,  First  Department.    April  24.  1890.) 

Discovery— Inspection  op  Books. 

In  an  action  for  an  accoanting,  by  the  purchaser  of  one  partner's  third 
interest  In  a  flrni.  an  order  permitting  him  to  inspect  the  firm  books 
should  not  be  limited  to  the  time  subsequent  to  a  certain  date,  because  of 
a  statement  In  the  answering  affidavits,  on  the  motion  for  the  order  of 
discovery,  that  said  original  partner  assigned  to  another  all  the  profits 
due  him  up  to  that  time;  this  l)eing  a  matter  of  defense,  to  be  decided  on 
the  trial. 

Appeal  from  special  term. 

Action  by  the  Gould  Roofing  Company  against  William  Gilldea 
and  others.  From  so  much  of  an  order  of  inspection  and  discovery 
as  refused  permission  to  examine  books  and  papers  of  defendants 
prior  to  November  28,  1892,  plaintiff  appeals.     Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, (ySRIEN,  and  INGRAHAM,  JJ. 

John  J.  Lenehan,  for  appellant. 
James  Flynn,  for  respondents. 

O'BRIEN,  J.  The  defendants,  with  one, Gould,  were  engaged  in 
business  under  the  style  of  the  Elmira  Roofing  Company  from  Sep- 
tember 4,  1891,  to  October  23,  1894.  The  single  question  presented 
upon  this  appeal  is  as  to  whether  the  limitation  of  time  during 
which  an  inspection  was  allowed  was  proper,  or,  differently  ex- 
pressed, whether,  in  addition  to  the  permission  granted  plaintiff  to 
make  an  examination  for  a  period  subsequent  to  November  28,  1892, 
the  order  should  not  include  the  year  and  three  months  prior  to 
that  date.  The  defendants,  in  their  offer  to  allow  an  inspection, 
fixed  no  such  limitation  as  was  made  by  the  order,  but  insisted  that 

Digitized  by  VjOOQIC 


916  38  XEW  YORK  SUPPLEMENT.  (Sup.  Ct 

the  books  should  rot  be  removed  from  Elmira,  where  they  were 
needed,  and  that  the  examination  should  be  had  at  that  place.  It 
will  therefore  be  noticed  that  the  question  before  the  special  term 
was  the  place  of  examination,  and  not  the  scope.  The  plaintiff,  hav- 
ing purchased  the  interest  of  Gould  in  the  Elmira  Roofing  Company, 
had  the  same  rights  as  Gould  himself,  which  concededly  entitled  the 
latter  to  one-third  of  the  profits  of  the  business;  and,  for  the  pmv 
pose  of  ascertaining  what  such  profits  were,  an  inspection  of  the 
books  and  papers.  The  limitation  upon  the  scope  of  the  examina- 
tion was  undoubtedly  the  result  of  a  statement  in  the  answering  aifl- 
davits  that  upon  the  28th  of  June,  1892,  Gould  had  assigned  ''all 
moneys  that  may  be  due  and  owing  to  me  under  said  contract  at 
the  end  of  this  present  quarter."  It  is  not  claimed  that  this  assign- 
ment was  known  to  plaintiff  at  the  time  of  the  purchase  from  Gould 
and  defendants,  nor  do  defendants  allege  any  acceptance,  ratifica- 
tion, or  payment  by  them  under  it.  To  hold  that  such  an  assign- 
ment was  valid  would  be,  in  effect,  to  determine  on  this  point  ad- 
versely to  plaintiff,  in  advance  of  the  trial.  It  will  be  noted  that, 
at  best,  it  is  but  a  defense  to  a  portion  of  the  plaintiff's  claim,  which, 
like  the  other  defenses,  will  be  disposed  of  upon  the  trial;  and  its 
suggestion  upon  the  motion  is  no  more  reason  for  limiting  the  scope 
of  the  examination  than  would  be  the  denial  of  a  right  of  discovery 
because  other  defenses,  going  to  the  whole  cause  of  action,  were 
pleaded,  which,  if  maintained  upon  the  trial,  would  defeat  the  plain- 
tiffs right  to  any  relief.  The  plaintiff's  claim,  therefore,  being  for 
the  interest  of  Gould,  which,  as  a  partner  or  employ^,  it  is  conceded, 
was  a  one-third  interest  in  the  profits  from  the  commencement  of 
the  business,  the  plaintiff  would  be  entitled  to  have  such  interest 
ascertained  for  the  entire  period,  unless,  in  the  first  instance,  upon 
the  trial,  the  assignment  referred  to  should  be  successfully  estab- 
lished as  a  bar  to  any  relief  prior  to  November  28,  1892.  We  can- 
not, however,  anticipate  the  order  or  method  of  the  trial,  and  the 
validity  and  extent  of  this  assignment  may  not  fully  appear  until 
the  defendants  are  permitted  to  introduce  their  evidence  to  estab- 
lish their  defenses;  among  others,  that  relating  to  this  assignment. 
It  is  therefore  as  important  for  the  plaintiff  to  be  in  a  position  to 
establish  its  entire  cause  of  action  as  any  part  thereof,  and  it  should 
not  be  prevented  from  obtaining  the  evidence  for  that  purpose,  or 
having  before  the  court  the  facts  which,  if  the  validity  of  the  assign- 
ment is  SQCcessfully  assailed,  will  entitle  the  plaintiff  to  the  full 
relief  demanded.  It  being  conceded  by  the  defendants  and  by  the 
learned  judge  at  special  teim  that  a  discovery  was  proper,  we  do 
not  think  that  sufficient  reason  appears  for  limiting  it,  and  therefore 
the  scope  of  the  order  should  be  extended  so  as  to  include  the 
entire  period. 

So  much  of  the  order  appealed  from  as  refuses  plaintiff  permis- 
sion to  examine  the  books  and  papers  of  the  defendant  prior  to  No- 
vember 28,  1892,  is  reversed,  and  the  motion  granted,  so  as  to  permit 
the  examination  of  such  books  and  papers  for  the  year  and  three 
months  preceding  that  date.  Order  modified  accordingly,  with  f  10 
costs  and  disbursements  to  the  appellant.     All  concui:,  ' 
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(3  App.  Div.  86.) 

BOWEN  V.  WEBSTER  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    March,  1896.) 

1,  Appkal— Record— Omission  op  Evidence— Review  op  FiNDiNOg. 

When  a  case  on  appeal  does  not  contain  the  evidence,  but  the  findings 
of  fact  only,  It  will  be  assumed  that  there  was  no  evidence  from  which 
any  other  fact  could  be  found;  and,  where  the  conclusions  of  law  have 
been  excepted  to,  the  question  to  be  determined  is  whether  such  conclu^ 
sions  are  warranted  by  the  facts  found. 

2.  Specipic  Performance— Pleading— J UDfiMENT  for  Damages— When  Proper. 

Where  a  complaint  was  framed  solely  for  specific  performance,  and 
the  evidence  Is  not  incorporated  in  the  record,  and  there  is  no  finding 
that  plaintiff  suffered  any  damage  by  reason  of  the  failure  to  perform, 
a  Judgment  for  damages  will  be  reversed. 

8.  Equitable  Pleadinos— Right  to  Legal  Relief. 

If  plaintiff  is  entitled  on  the  evidence  only  to  legal  relief,  the  action 
cannot  be  sustained  on  a  complaint  which  is  framed  solely  for  equitable 
relief. 

4.  Findings  of  Fact— Necessity  to  Support  Conclusions  of  Law. 

Though  Code  Civ.  Proc.  S  1022,  requiring  the  court  to  state  separately 
its  findings  of  fact  and  conclusions  of  law,  was  amended  in  1895  so  as  to 
authorise  the  court  to  file  a  decision  stating  the  grounds  on  which  the 
issues  have  been  decided,  yet,  if  the  court  state  his  findings  of  fact  and 
conclusions  of  law  separately,  the  rule  which  existed  prior  to  said  amend- 
ment, requiring  the  findings  of  fact  to  support  the  conclusions  of  law,  will 
be  applied. 

Appeal  from  special  term. 

Action  for  specific  performance  by  Charles  H.  Bowen  against  El- 
len M.  Webster  and  another,  individually  and  as  executors  of  the 
last  will  and  testament  of  Elijah  D.  Webster,  deceased,  and  Emma 

5.  Nichols  ai^d  others,  devisees,  next  of  kin,  and  heirs  at  law  of  the 
said  Elijah  D.  Webster,  deceased.  From  a  judgment  in  favor  of 
plaintiff  entered  upon  decision  of  the  court,  defendants  appeal.  Be- 
▼eraed 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Hill  &  Hill,  for  appellants. 

William  E.  Edmunds,  for  respondent. 

GREEN,  J.  The  complaint  alleges  the  making  of  the  contract, 
full  performance  by  plaintiff,  and  a  breach  thereof  by  defendants. 
But  there  is  no  allegation  in  the  complaint  that  plaintiff  has  suf- 
fered any  damage  from  such  breach,  and  no  allegation  of  facts  from 
which  any  damage  may  be  inferred.  The  prayer  for  judgment  is  as 
follows: 

"Wherefore  the  plaintiff  prays  Judgment  directing  that  the  said  defend- 
ants accept  said  deed  according  to  the  terms  of  said  written  agreement, 
and  pay  plaintiff  the  said  sum  of  $250  remaining  to  be  paid  in  money  thereon 
at  the  time  of  the  dellyery  of  said  deed,  and  make,  execute,  acknowledge, 
and  deliver  to  plaintiff  a  mortgage  on  said  land  to  secure  the  payment  of 
the  balance  to  become  due  thereon  in  one  year  thereafter,  viz.  the  sum  of 
$050,  as  in  said  written  agreement  provided,  and  that  the  court  grant  such 
other  and  further  relief  as  may  be  proper,  with  the  costs  of  this  action  " 
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The  answers  of  defendants  deny  generally  the  truth  of  the  alle- 
gations of  the  complaint.  The  action  was  tried  before  the  court 
without  a  jury.  The  findings  of  fact  are,  in  effect,  that  the  contract 
was  made;  that  plaintiff  has  fully  performed,  and  that  defendants 
have  failed  to  perform;  that  the  executors  have  suflftcient  means  to 
pay  any  judgment  rendered.  But  there  is  no  finding  that  plain- 
tiff has  suffered  any  damage  from  such  failure  to  perform  the  con- 
tract, nor  is  there  any  finding  made  from  which  damage  tot  such 
breach  may  be  inferred.  The  findings  of  fact  are  10  in  number,  and 
the  facts  found  by  the  le€U*ned  justice  before  whom  the  cause  was 
tried  are  stated  separately.  There  is  but  one  conclusioa  of  law, 
which  is  as  follows:  'That  the  plaintiff  is  entitled  to  recover  judg- 
ment against  the  defendants  for  damages  of  f  150,  besides  costs,  for 
breach  of  contract."  No  evidence  is  presented  by  the  record,  and 
this  appeal  must  be  considered  upon  the  judgment  roll  alone.  And 
the  only  question  for  consideration  is  whether  the  findings  of  fact 
sustain  the  conclusion  of  law.  Corner  v.  Mackey,  73  Hun,  236,  25 
N.  Y.  Supp.  1023.  On  appeal  of  that  case  to  the  court  of  appeals, 
Andrews,  C.  J.,  says,  "The  evidence  is  not  in  the  record,  and  the  only 
questions  which  can  be  considered  arise  upon  exceptions  to  the 
conclusions  of  law  of  the  referee,  following  his  findings  of  fact" 
(147  N.  Y.  574,  42  N.  K  29);  citing  in  support  thereof  Rochester 
Lantern  Co.  v.  Stiles  &  Parker  Press  Co.,  135  N.  Y.  209,  31  N.  E.  1018. 
The  true  rule,  where  the  case  does  not  contain  any  of  the  evidence, 
but  the  findings  of  fact  only,  is  to  assume  that  there  was  no  evi- 
dence from  which  any  other  fact  could  be  found;  and,  where  the  con- 
clusions of  law  have  been  excepted  to,  the  question  to  be  deter- 
mined is  whether  such  conclusions  are  warranted  by  the  facts  found 
Stoddard  v.  Whiting,  46  N.  Y.  627.  The  defendants  duly  excepted  to 
the  conclusion  of  law  upon  the  ground  that  it  was  not  sustained  by 
the  findings  of  fact.  The  complaint  characterizes  this  action  as 
purely  equitable.  Plaintiff  seeks  only  the  specific  i)erformance  of 
a  land  contract.  He  alleges  no  damages  against  the  defendants  or 
the  original  contractor,  and  in  his  prayer  for  judgment  no  damages 
are  demanded.  The  defendants,  from  this  complaint,  had  a  right 
to  assume  that  no  damages  would  or  could  be,  in  this  action,  de- 
creed against  them.  The  defendants  claimed  that  this  contract 
could  not  be  enforced  against  them  in  the  manner  demanded  by  the 
complaint.  Upon  that  theory  alone  they  prepared  to  meet  the 
claim  of  the  plaintiff.  They  were  not  apprised  by  the  complaint 
that  the  plaintiff  claimed  to  recover  damages  against  them  for 
nonperformance  of  the  contract.  If  it  had  been  brought  in  that 
form,  and  if  plaintiff  had  been  entitled  to  enforce  his  claim,  and 
had  so  endeavored  to  enforce  it,  a  case  for  dual  relief  would  have 
been  presented.  The  plaintiff,  however,  brought  his  action  in 
equity,  and  his  complaint  was  framed  solely  for  specific  perform- 
ance. He  must  abide  by  his  election.  And  it  was  incumbent  up- 
on the  plaintiff,  under  such  a  complaint,  to  establish  the  allegations 
therein  contained.  And  if,  upon  the  evidence,  he  was  entitled  only 
to  legal  relief,  the  action  cannot  be  sustained  upon  the  complaint; 
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which  is  solely  for  equitable  relief.  The  names  of  actions  no  longer 
exist,  but  we  retain,  in  fact,  the  action  at  law  and  the  suit  in  equity. 
In  every  case  the  judgment  sought  must  be  warranted  by  the  facts 
stated.  The  plaintiff  must  therefore  establish  his  allegations, 
and,  if  they  warrant  legal  relief  only,  he  cannot  have  equitable 
relief  upon  the  evidence.  He  must  bring  his  case  within  the  al- 
legations, as  well  as  within  the  proofs.  Stevens  v.  Mayor,  etc.,  I  x 
N.  Y.  296.  The  clear  distinction  between  equitable  and  legal  causes 
of  action,  and  the  remedies  appropriate  to  them,  still  exists,  and 
a  recovery  must  be  had  secundum  allegata  et  probata.  Phelps  v. 
Mayor,  etc.  (Sup.)  11  N.  Y.  Supp.  657.  There  is  no  allegation  in 
the  complaint,  and  no  finding  of  fact,  that  will  support  the  con- 
clusion of  law  upon  which  this  judgment  under  review  is  founded. 
I  am  of  the  opinion  that,  under  the  rule  established  by  the  cases 
supra,  this  judgment  must  be  reversed. 

There  is  also  another  reason  for  the  reversal  of  this  judgment. 
Previous  to  the  year  1895  it  was  provided  by  the  Code  of  Civil  Pro- 
cedure (section  1022)  that  the  decision  of  the  court  upon  the  trial  of 
the  whole  issues  of  fact  must  state  separately  the  facts  found,  and 
the  conclusions  of  law,  and  it  must  direct  the  judgment  to  be  en- 
tered thereupon.  In  considering  questions  raised  under  this  sec- 
tion of  the  Code  previous  to  its  amendment,  the  courts  have  uni- 
formly held  that  the  findings  of  fact  must  be  sufficient  to  support  the 
conclusion  of  law,  and  that,  if  there  was  a  failure  in  this,  the  judg- 
ment should  be  reversed  upon  that  ground.  The  legislature  in  1895 
amended  that  portion  of  section  1022  so  that  it  is  now  provided  there- 
by that  the  decision  of  the  court  upon  the  trial  of  -the  whole  issues 
of  fact  may  state  separately  the  facts  found,  and  the  conclusions 
of  law,  or  the  court,  in  deciding  the  issues,  may  file  a  decision  stat- 
ing concisely  the  grounds  upon  which  such  issues  have  been  decided, 
and  direct  a  judgment  to  be  entered  thereon.  In  the  case  under  re- 
view the  learned  justice  elected  to  make  his  findings  of  fact  and 
conclusions  of  law  in  accordance  with  the  statute  as  it  stood  previ- 
ous to  the  amendment  of  1895.  In  his  decision  he  stated  separately 
the  facts  found,  and  the  conclusions  of  law.  We  must  therefore 
consider  this  appeal  in  the  light  of  the  cases  which  have  been  de- 
cided under  that  provision  of  the  Code  of  Civil  Procedure  as  it  ex- 
isted previous  to  the  amendment  of  1805.  It  is  thus  brought  within 
the  rule  prescribed  by  the  courts  in  many  cases,  in  considering  that 
provision  of  the  statute.  Judging  this  case  by  the  standard  thus 
established,  it  is  very  apparent  that  the  conclusion  of  law  found 
by  the  learned  justice  is  not  supported  by  his  findings  of  fact. 

The  appellants  insist  that  if  we  arrive  at  this  conclusion  the  com- 
plaint should  be  dismissed,  because,  as  they  claim,  in  case  of  de- 
fendants' liability  In  this  action  the  executors,  and  not  the  heirs  or 
devisees,  are  the  proper  parties  defendant,  and  cite  Chamberlain  v. 
Dunlop,  126  N.  Y.  52,  26  N.  E.  966.  It  was  there  held  that  where  a 
defendant  has  entered  into  a  contract  to  purchase  real  estate,  and 
dies  before  it  is  conveyed  to  him,  and  before  he  has  paid  for  it,  his 
heir  or  devisee  is  entitled  to  have  his  executw  pay  for  the  realty 
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out  of  the  personal  estate.  It  is  true  that  one  of  the  findings  of 
fact  in  this  ease  is  to  the  effect  that  the  executors  of  Webster  have 
sufficient  means,  beyond  the  debts  owing  by  their  testator  at  his 
decease,  and  that  they  have  the  authority,  to  perform  all  the  cove- 
nants in  the  written  agreement.  There  is  nothing  in  the  record  to 
show  that  this  contention  was  made  before  the  court  when  the  case 
was  on  trial.  While  there  may  be  much  force  in  this  contention  of 
appellants,  I  am  of  the  opinion  that  the  case  should  be  sent  back 
for  a  new  trial,  where  this  and  other  questions  may  be  raised,  if 
the  appellants  so  desire,  and  passed  upon  by  the  court,  which  may 
decide  to  extend  relief  to  the  plaintiff,  by  way  of  amendment  of  the 
pleadings  or  otherwise,  and  thus  do  equity  to  the  parties  litigant. 
The  record  before  this  court  is  meager,  and  I  do  not  deem  it  right  at 
this  time,  and  upon  such  a  record,  to  proceed  further  than  to  order 
the  case  back  for  a  new  trial,  where  the  equities  and  rights  of  all 
the  parties  may  be  presented,  and  properly  considered  and  disposed 
of.  The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event  of  the  action.    All  concur. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide  the 
event. 


PEOPLE  ex  rel.  DELAWARE,  L.  &  W.  R.  CO.  v.  ONONDAGA  COUNTY 

COURT  et  al. 

(Supreme  Court.  Appellate  Diylsion,  Fourth  Department.    AprU,  18^.) 

OBRTroRA.u[— Procebdixos  to  L\y  Oct  Hfohway— Reviesw. 

The  decision  of  a  county  court  or  judge,  confirming  the  report  of  com- 
missioners appointed  to  determine  the  necessity  of  opening  a  blghwayv 
in  proceedings  Instituted  In  that  court,  cannot  be  reviewed  by  certlorarL 

Certiorari  by  the  Delaware,  Lackawanna  &  Western  Railroad 
Company  to  review  an  order  made  by  the  county  court  of  Onondaga 
county,  confirming  the  report  of  commissioners  appointed  to  de- 
termine the  necessity  of  laying  out  and  opening  a  highway  in  the 
town  of  Geddes,  Onondaga  county,  through  the  lands  of  the  relator, 
in  and  by  which  they  found  it  was  necessary  to  open  such  highway, 
and  take  relator's  lands  therefor.    Writ  dismissed. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

Benjamin  Stolz,  for  relator* 
F.  B.  Gill,  for  respondents. 

GREEN,  J.  This  court  has  decided  that  an  order  of  the  county 
court,  confirming  the  report  of  commissioners  appointed  to  lay  out 
a  highway  under  the  highway  law  (Laws  1890,  c.  568,  §  82,  as 
amended  by  Laws  1892,  c.  686),  cannot  be  reviewed  by  a  writ  of 
certiorari.  People  v.  Thayer,  88  Hun,  136,  34  N.  Y.  Supp.  592. 
And  in  Beardslee  v.  Dolge,  143  N.  Y.  166,  38  N.  E.  206,  the  court 
remarked,  incidentally,  that  *'this  rule  of  the  common  law,  which 
treated  the  writ  of  certiorari  as  analogous  to  a  writ  of  error,  has 
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no  application  to  our  present  statutory  [highway]  proceeding,  where 
the  writ  of  certiorari  cannot  issue  to  review  a  determination  in  a 
civil  action  or  special  proceeding  by  a  court  of  record,  nor  a  judge  of 
a  court  of  record." 

In  People  v.  Nash  (Sup.)  15  N.  Y.  Supp.  29,  it  was  held  by  the 
Fifth  department  that  a  writ  of  certiorari  would  lie  to  review  an 
order  of  the  county  judge  confirming  the  report  of  commissioners 
appointed  to  lay  out  a  highway,  under  the  provisions  of  the  Revised 
Statutes.  2  Rev.  St.  (8th  Ed.)  p.  1377,  §  72.  The  ground  of  the 
decision  was  that,  since  it  was  not  ''a  special  proceeding  instituted 
in  that  court,  or  before  a  judge  thereof,  pursuant  to  a  special  statu- 
tory provision"  (section  1357,  Code  Civ.  Proc),  it  was  not  subject  to 
review  by  appeal,  and  therefore  a  writ  of  certiorari  was  the  proper 
remedy. 

The  relator  does  not  question  but  that  the  present  iH*oceeding 
was  "instituted"  in  the  county  court.  That  being  so,  dearly  the 
only  remedy  is  by  appeal.  But  this  court  has  also  determined,  in 
view  of  the  provision  of  section  89  of  the  highway  law,  which 
provides  that  "the  decision  of  the  county  court  shall  be  final,  ex* 
cepting  that  a  new  hearing  may  be  ordei^ed,"  that  the  right  of  ap- 
I>eal  is  taken  away.  Assuming,  however,  merely  for  the  sake  of 
argument,  that  this  decision  is  erroneous,  it  does  not  help  the  re- 
lator. It  is  not  thereby  given  the  right  to  review  a  special  pro- 
ceeding, commenced  or  instituted  in  the  county  court,  by  the  writ 
of  certiorari.  Consequently,  the  relator  is  not  in  a  position  here 
to  question  the  decision,  and  the  authorities  cited  in  tiie  brief  pre- 
sented are  irrelevant.  If  the  statute  had  not  provided  that  the 
decision  of  the  county  court  should  be  fiunal,  it  is  conceded  that  the 
only  remedy  would  be  by  appeal.  But  because  it  is  made  final 
in  this  particular  proceeding,  and  the  remedy  by  appeal  is  taken 
away,  therefore,  it  is  argued,  that  a  writ  of  certiorari  must  neces« 
sarily  be  warranted;  in  other  v^ords,  that  the  decision  of  the  county 
court  may  be  'final  and  cooclusive  in  respect  to  one  form  of  remedy, 
but  not  in  respect  to  another,  though  both  remedies  are  designed  to 
accomplish  substantially  the  same  purpose.  Such  an  argument  is 
illogical,  and  unsatisfactory  to  the  reason.  Here  the  legislature 
has  declared  that  the  remedy  for  the  review  of  all  special  proceed- 
ings instituted  in  a  court  of  record  shall  be  by  appeal,  but  that 
the  decision  in  a  particular  proceeding  shall  be  final,  and  also 
declares  that  a  writ  of  certiorari  shall  not  be  issued  to  review  a  de- 
termination in  a  special  proceeding  (section  2121,  (3ode  Civ.  Proc.); 
and  from  these  premises  the  conclusion  is  sought  to  be  drawn  that 
the  legislature  intended,  without  any  conceivable  reason,  that  this 
particular  proceeding  should  be  subject  to  review  by  a  writ  of 
certiorari.  Why  any  such  distinction  should  be  made  by  the  legis- 
lature passes  all  understanding,  and,  since  the  law-making  power 
has  not  in  any  manner  signified  any  such  intention,  we  are  not  justi- 
fied in  imputing  it  to  the  legislature. 

After  careful  examination  of  the  sections  of  the  Code  relating 
to  writs  of  certiorari  and  appeals,  and  the  notes  of  the  commission- 
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ers,  we  are  convinced  of  the  soundnefis  of  our  deciedon  upon  this 
subject  in  People  v.  Thayer,  supra,  and  we  must  adhere  to  it. 
6ee  preliminary  note  to  section  2120  and  notes  to  sections  2120- 
2122;  and  see  section  2146;  also,  preliminary  note  to  section  1346. 
The  writ  of  certiorari  should  be  dismissed,  with  costs  against  the 
relator.  Writ  of  certiorari  dismissed,  with  f50  costs  and  disburse- 
ments against  the  relator.    All  concur. 


(3  App.  Dlv.  395.) 

GORDON  T.  STRONG  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  28,  1896.) 

1.  BkIDGR  C()MMI68I0NEB8 — CONTRACTS — POWERS. 

Laws  1895,  c.  789,  §  5,  provides  for  the  appointment  of  commissioners  to 
build  a  bridge  between  the  cities  of  Brooklyn  and  New  York,  and  author- 
ized them  to  purchase  the  powers  and  rights  of  any  corporation  having 
a  charter  to  construct  such  a  bridge  in  so  far  as  they  conflicted  with  the 
location  of  their  bridge,  and  to  contract  with  any  corporation  to  operute 
a  railroad  across  the  bridge.  Held,  that  the  commissioners,  in  the  pur- 
chase of  the  rights  of  a  bridge  company,  the  location  of  whose  bridge  in- 
terfered with  the  location  selected  by  the  commissioners,  could  agree  to 
construct  their  bridge  with  tracks  for  the  exclusive  use  of  elevated  raU- 
Toads. 

2.  Same— CoNSTRDCTioN. 

In  such  a  case,  that  the  bridge  company  whose  rights  were  purchased 
was  authorized  to  consolidate  with  elevated  railroad  companies  does  not 
make  the  provision  in  the  contract  of  purchase,  requiring  the  bridge  to  be 
constructed  with  tracks  for  the  use  of  elevated  railroads,  one  granting  the 
exclusive  use  of  the  tracks  to  the  bridge  company. 
8.  Same— PcRCHASE  of  Fkanchise  op  Bridge  Company. 

Where  the  charter  of  the  bridge  company  authorized  it  to  construct  two 
bridges,  which  were  required  to  connect  at  a  certain  point,  the  location  of 
one  bridge  sufficiently  locates  the  second  bridge  as  to  authorize  the  com- 
missioners, in  the  purchase  of  the  bridge  company's  rights,  to  include  the 
franchise  for  the  construction  of  both  bridges. 

Appeal  from  special  term,  Kings  county. 

Action  by  William  Gk>rdon  against  William  K  Strong  and  others 
for  an  injunction.  From  a  judgment  (38  N.  Y.  Supp.  449)  for  plain- 
tiif,  defendants  appeal.     Reversed 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

William  G.  Choate  and  Henry  O.  M.  Ingraham,  for  appellant  com- 
missioners. 

G.  W.  Wingate,  for  appellant  East  River  Bridge  Co. 

Francis  R.  Whitney,  for  respondent. 

BROWN,  P.  J.  This  action  was  brought  by  the  plaintiff,  as  a 
taxpayer  of  the  city  of  Brooklyn,  against  the  mayors  and  comp- 
trollers, respectively,  of  the  city  of  Brooklyn  and  the  city  of  New 
York,  the  commissioners  appointed  under  and  pursuant  to  chapter 
789,  Laws  1895,  for  the  purpose  of  the  construction  of  a  bridge  over 
the  East  river  between  the  said  cities,  the  East  River  Bridge  Com- 
pany, and  the  Brooklyn  Elevated  Railroad  Company.     The  object 
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of  the  action  Is  to  obtain  a  judgment  annulling  a  certain  contract 
whereby  sai^  commissioners  agreed  to  purchase  the  franchise  pos- 
sessed by  said  bridge  company  to  construct  a  bridge  across  said  river 
from  a  point  at  or  near  Broadway  in  the  city  of  Brooklyn  to  a  point 
between  Delancy  and  Rivington  streets  in  the  city  of  New  York,  and 
to  restrain  said  commissioners  from  carrying  out  said  contract. 
The  order  appealed  from  restrains  the  carrying  out  of  said  contract, 
but  grants  leave  to  the  commissioners  to  apply  to  the  court  to  have 
the  injunction  vacated  whenever  they  cause  to  be  stricken  from  said 
contract — 

(1)  The  provision  therein  contained,  which  is  as  follows: 

"It  is  also  expressly  understood  and  agreed  between  the  parties  aforesaid 
that  the  bridge  to  be  constructed  by  tbe  parties  of  the  second  part  [the  com- 
mlBsioners  of  the  two  cities]  across  tbe  East  river  under  and  in  pursuance  of 
chapter  789  of  the  Laws  of  1895  shall,  among  other  features,  contain  the 
following:  Space  for  two  separate  and  independent  railroad  tracks  for  the 
use  exclusively  of  elevated  raUroads,  with  gradients  to  be  determined  by  the 
party  of  the  second  part  or  their  successors  to  be  practicable  and  consistent 
with  the  motive  power  which  shall  be  in  use  by  such  railroads  at  the  time 
said  bridge  be  completed,  and  that  said  bridge  shall  have  suitable  and  ample 
terminal  facilities  for  such  railroads,  which  facilities  need  not,  however, 
extend  beyond  the  approaches  of  the  bridge  as  the  same  shall  be  laid  out 
and  established  by  the  parties  of  the  second  part." 

(2)  When  such  agreement  shall  be  modified  so  that  it  will  appear 
therefrom  that  the  part  of  the  consideration  agreed  to  be  paid, 
which  was  based  upon  the  purchase  of  the  right  to  go  on  the  space 
reserved  for  a  second  bridge  which  said  company  was  authorized 
to  construct,  has  been  ascertained,  and  abated  and  deducted  from  the 
consideration  named  in  the  contract. 

To  a  proper  understanding  of  the  second  condition  upon  which 
said  commissioners  were  permitted  to  apply  to  the  court  to  have 
said  order  vacated  it  is  necessary  to  state  that  said  bridge  company 
was  incorporated  by  chapter  101  of  the  Laws  of  1892,  and  by  said 
act  was  required,  under  the  conditions  and  within  the  time  therein 
stated,  to  construct,  maintain,  and  operate  a  bridge  between  the 
points  above  named,  and  was  also  authorized  and  empowered  to 
construct,  maintain,  and  operate  a  second  bridge  between  said 
cities,  commencing  at  a  point  within  the  pier  line  of  the  East  river 
and  Fulton  street  in  the  city  of  Brooklyn  and  between  Bridge  street 
on  the  west  and  Little  street  on  the  east  in  said  dty,  and  then  ex- 
tending as  nearly  northwardly  as  possible  to  a  point  between  Jack- 
son and  Scammel  streets  in  the  city  of  New  York;  thence  north- 
westwardly to  Grand  street;  thence  across  Grand  street  to  a  point 
between  Delancy  and  Bivington  streets,  in  junction  with  the  line 
of  the  first  bridge.  For  convenience  of  reference,  these  two  bridges 
may  be  designated  as  "Bridge  No.  1"  and  "Bridge  No.  2."  By  the 
contract  which  the  plaintiff  seeks  to  have  annulled  the  commis- 
sioners agreed  to  purchase,  and  said  company  agreed  to  sell  and 
convey  to  said  commissioners  for  the  sum  of  1200,000,  the  franchises 
and  all  the  rights  and  powers  of  the  bridge  company  so  far  as  the 
same  related  to  bridge  No.  1,  and  any  and  all  existing  rights  of  said 
company  to  operate  a  railroad  across  said  bridge,  and  also  all  rights 
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and  powers  of  said  company  to  construct  bridge  No.  2,  or  its  ap- 
proaches or  appurtenances,  north  of  the  house  line  on  the  north  side 
of  Grand  street  in  the  city  of  New  York;  the  said  company  agree- 
ing not  to  construct  any  part  of  its  bridge  No.  2,  or  the  approaches 
or  appurtenances  thereto,  north  of  the  southerly  line  that  should  be 
established  as  the  southerly  line  of  the  bridge  to  be  constructed  by 
the  commissioner.  By  the  act  under  which  the  said  commission- 
ers were  appointed  they  were  directed  as  soon  as  possible  to  pre- 
pare and  adopt  such  a  plan  of  a  permanent  suspension  bridge  from 
at  or  near  the  foot  of  Broadway  in  the  city  of  Brooklyn  to  at  or  near 
the  foot  of  Grand  street  in  the  city  of  New  York  as  to  them  should 
seem  best  to  carry  out  the  provisions  of  the  act  authorizing  their 
appointment,  and  upon  the  adoption  of  said  plans  were  directed  to 
proceed  to  construct  said  bridge  and  the  approaches  and  appurte- 
nances thereto.  They  were  given  full  and  ample  power  to  carry  out 
the  provisions  of  the  law  by  entering  into  contracts,  acquiring  title 
to  the  necessary  land  and  land  under  water  by  purchase  or  con- 
demnation, and  to  take  possession  thereof  in  the  joint  names  of  the 
two  cities;  and  ample  provision  was  made  in  said  act  for  the  issue 
of  bonds  of  said  cities  to  raise  the  money  to  meet  the  expenses  so 
authorized.     By  section  5  of  said  act  it  was  provided  as  follows: 

"Sec.  5.  If  any  corporation  shall  possess  a  valid  charter,  with  authority 
to  construct  a  bridge  such  as  is  contemplated  by  the  provisions  of  this  aci 
said  commissioners  may,  if  they  so  determine,  with  the  express  consent  ot 
the  mayors  and  comptrollers  of  the  respective  cities,  purchase  said  charter 
and  all  the  rights  and  powers  granted  thereby  from  the  corporation  so  hold- 
ing the  same,  so  far  as  the  same  relates  to  the  bridge  authorized  by  this  act, 
at  a  price  to  be  mutually  agreed  upon,  and  thereby  to  take  or  extinguish 
any  existing  right  of  such  corporation  to  operate  any  railroad  across  said 
bridge.  And  any  such  corporation  is  hereby  authorized  to  sell  the  same 
at  such  a  price  as  its  directors  may  by  a  vote  of  a  majority  of  them  assent 
to,  and  upon  such  purchase  said  cities  shall  be  vested  with  all  the  rights^ 
powers  and  privileges  of  said  corporation.'* 

Under  and  pursuant  to  the  power  delegated  in  this  section  of  the 
act  the  contract  in  question  was  entered  into. 

The  plaintiff  seeks  to  have  this  contract  annulled  on  the  grounds 
(1)  that  it  is  illegal;  (2)  that  it  was  entered  into  fraudulently,  and 
with  the  intent  on  the  part  of  said  commissioners  and  said  bridge 
company  to  defraud  the  cities  of  New  York  and  Brooklyn  out  of 
large  sums  of  money  and  important  and  valuable  rights  and  fran- 
chises; (3)  that  it  constituted  a  waste  of  the  public  funds  of  said 
cities,  in  that  an  exclusive  right  was  therein  granted  to  the  Brook- 
lyn Elevated  Railroad  Company  to  use  and  operate  a  double  line  oi 
railroad  tracks  upon  said  bridge,  together  with  terminal  facilities 
and  grade  connections;  and  also  in  that  the  franchise  and  rights  pos- 
sessed by  the  bridge  company,  and  which  it  agreed  to  transfer  and 
convey  to  the  commissioners,  were  worthless,  and  of  no  value.  These 
allegations  will  be  considered  in  the  order  named. 

(1)  The  legality  of  the  purchase  of  the  charter  of  the  bridge  com- 
pany and  all  the  rights  and  powers  which  that  company  possessed 
to  construct  and  operate  a  bridge  across  the  East  river  is  not  open 
to  question.    The  power  to  purchase  that  charter  by  the  commissioD- 
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ers,  and  the  authority  to  sell  the  same  by  the  bridge  company,  is 
specifically  delegated  in  the  fifth  section  of  the  act,  which  I  have 
quoted.  The  only  limitation  placed  upon  the  exercise  of  the  power 
to  purchase  is  that  the  property  and  rights  purchased  shall  relate  to 
the  bridge  to  be  constructed  by  the  commissioners,  and  that  the  pur- 
chase shall  have  the  express  consent  of  the  mayors  and  comptrollers 
of  the  respective  cities.  Both  of  these  conditions  are  complied  with 
In  the  contract  entered  into.  Neither  is  there  any  question  as  to 
the  legality  of  the  clause  in  the  contract  in  reference  to  the  construc- 
tion of  **two  separate  and  independent  railroad  tracks  for  the  use 
exclusively  of  elevated  railroads,"  treating  this  question  solely  as  one 
of  the  power  of  the  commission  to  contract.  The  learned  judge  who 
heard  the  case  at  special  term  treated  this  clause  as  one  granting 
the  use  of  the  tracks  exclusively  to  elevated  railroads  owned  or  to 
be  owned  or  controlled  by  the  bridge  company,  or  in  which  it  might 
have  an  interest.  That  the  bridge  company  has  the  power  to  con- 
solidate with  a  corporation  operating  an  elevated  railroad,  and  may 
thus  acquire  ownership  or  control  in  such  a  corporation,  may  be  ad- 
mitted. But  the  clause  of  the  contract  does  not  purport  to  grant 
the  use  of  the  tracks  to  any  corporation.  There  is  no  more  justifi- 
cation in  saying  that  this  provision  favors  the  Brooklyn  Elevated 
Railroad  Company  than  that  it  favors  the  Manhattan  Elevated  Bail- 
road  Company.  The  clause  relates  to  the  plan  and  construction  of 
the  bridge  solely,  and  has  no  relation  to  the  operation  or  use  of  the 
railroad  tracks  after  the  bridge  is  completed.  Section  5  of  the  law 
authorizing  the  construction  of  the  bridge  grants  to  the  commis- 
sioners the  power  to  contract  with  any  corporation  to  operate  a  rail- 
road across  said  bridge  if  they  shall  determine  that  to  be  in  the 
public  interest.  Such  a  power,  if  exercised  at  all,  must  be  exercised 
during  the  period  of  construction,  as,  under  section  7  of  the  act, 
upon  its  completion,  the  care,  management,  and  control  of  the  bridge 
become  vested  in  the  trustees  of  the  New  York  and  Brooklyn  Bridge, 
who  will  possess  in  relation  thereto  the  same  power  now  vested  in 
them  in  relation  to  the  existing  bridge.  Having,  therefore,  the  pow- 
er during  construction  to  enter  into  a  contract  with  any  corporation 
to  operate  a  railroad  across  said  bridge,  there  is  nothing  illegal  in 
contracting  to  construct  the  bridge  in  such  manner  as  will  permit 
the  use  thereof  by  an  elevated  railroad  company  after  it  is  com- 
pleted. Moreover,  the  commissioners  possess  the  broadest  power 
possible  as  to  the  plan  of  the  bridge.  The  act  puts  no  limitation 
upon  their  power  in  this  respect  beyond  what  to  them  shall  seem 
best  for  the  public  interest.  The  determination  of  the  question  a» 
to  the  purchase  of  the  bridge  company's  franchise  necessarily  in- 
volved consideration  of  the  location  and  plan  of  the  bridge.  These 
matters  could  not  properly  be  considered  separate  and  apart  from 
one  another,  and  when  the  commissioners  had  determined  upon  the 
location  and  plan  of  a  bridge  which  made  necessary  the  purdiase  of 
the  bridge  company's  franchise  there  was  nothing  improper,  cer- 
tainly nothing  illegal,  in  agreeing  with  the  bridge  company  to  con- 
struct the  bridge  upon  a  particular  plan,  if,  in  their  judgm«»nt,  such 
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agreement,  in  abating  the  amount  to  be  paid  to  the  bridge  company 
or  otherwise,  was  beneficial  to  the  public  interest.  And  we  accord- 
ingly find  in  the  affidavit  of  Mr.  Baird  and  the  report  of  the  commit- 
tee made  to  the  commissioners  on  November  19,  1895,  that  for  the 
reasons  therein  fully  set  forth  the  commissioners  did,  in  considering 
the  question  of  the  purchase  of  the  bridge  company's  franchise,  re- 
solve to  construct  the  bridge  with  two  tracks  for  the  exclusive  use 
of  elevated  railroads,  with  suitable  terminal  facilities  in  New  York 
City.  Having  located  the  bridge  at  a  point  which  necessitated  the 
purchase  of  a  part  of  the  rights  of  the  bridge  company,  and  having 
adopted  a  plan  involving  the  construction  of  railroad  tracks,  it  is 
impossible  to  perceive  that  there  is  any  ground  for  the  contention 
that  the  agreement  to  construct  the  bridge  upon  the  adopted  plan 
is  illegal. 

(2)  The  charges  of  fraud  may  be  dismissed  from  the  case.  The 
allegations  of  the  complaint  on  this  subject  are  of  the  most  general 
character,  and  are  not  sustained  by  a  scintilla  of  proof.  They  re- 
ceived no  attention  from  the  learned  judge  at  special  term,  and  the 
counsel  for  the  plaintiff  in  this  court  stated  orally  that  he  possessed 
no  knowledge  or  proof  of  any  fraud.  The  injustice  and  impropriety 
of  inserting  in  a  legal  pleading  unfounded  and  unsupported  charges 
of  this  character  against  public  officials  is  so  gross  that  the  plain- 
tiff's course  in  this  respect  is  properly  the  subject  of  severe  critidsm. 

(3)  It  remains  to  consider  whether  the  contract  is  subject  to  the 
criticism  that  it  causes  a  waste  of  the  public  funds  or  property  of 
the  two  cities.  From  what  has  already  been  said,  it  is  apparent 
that  the  clause  of  the  contract  in  reference  to  the  construction  of 
railroad  tracks  and  terminals  is  not  a  waste  of  property.  Those 
things  are  but  parts  of  the  plan  of  the  bridge,  and,  as  I  have  already 
pointed  out,  this  clause  is  not  susceptible  of  the  construction  that 
it  grants  an  exclusive  privilege  to  any  corporation.  So  far  from 
raising  any  implication  of  that  character,  the  affidavits  in  the  case 
prove  directly  the  contrary.  Two  propositions  were  made  by  the 
bridge  company  to  the  commissioners  before  the  one  which  was 
finally  accepted.  Neither  contained  any  proposal  for  the  exclusive 
use  of  the  railroad  tracks.  Each  contained  a  provision  that  the 
Brooklyn  Elevated  Railroad  Company  should  be  permitted  to  oper^ 
ate  its  trains  across  the  bridge,  but  each  also  provided  that  o&er 
elevated  railroads  should  also  be  permitted  to  cross  the  bridge. 
Both  of  these  propositions  were  rejected,  and  the  one  finally  accepted 
and  embodied  in  the  contract  relates  to  the  plan  of  construction 
solely.  Neither  the  bridge  company  nor  any  elevated  railroad  com- 
pany has  any  rights  in  the  contract  which  would  enable  them  to 
make  use  of  the  bridge  after  its  completion,  and  there  is  nothing  be- 
fore the  court  indicating  any  intention  on  the  part  of  the  commis- 
sioners even  to  exercise  the  power  they  possess  to  contract  with  any 
corporation  to  operate  a  railroad  on  the  bridge,  and,  as  I  have  al- 
ready pointed  out,  unless  that  power  is  exercised  before  the  bridge 
is  finally  completed,  it  will  pass  under  the  control  and  management 
of  other  officials. 
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We  come,  therefore,  finally  to  consider  the  question  whether  there 
is  anything  in  the  nature  of  waste  of  public  funds  m  the  agreement 
to  pay  1200,000  for  the  franchise  of  bridge  No.  1  and  the  extin- 
guishment of  the  right  of  the  bridge  company  to  construct  bridge 
No.  2  north  of  Grand  street.  The  allegation  of  the  complaint  that 
this  franchise  was  worthless  appears  to  rest  upon  the  assumption 
that  the  charter  of  the  bridge  company  had  been  forfeited.  This  as- 
sumption has  no  support  in  the  act  incorporating  the  bridge  com- 
pany so  far  as  it  relates  to  bridge  No.  1.  The  statute  requires  the 
company  to  begin  the  construction  of  bridge  No.  1  within  one  year 
from  the  date  on  which  assent  was  given  thereto  by  the  proper 
federal  authorities,  and  to  begin  the  construction  of  bridge  No.  2 
within  one  year  from  the  date  of  the  opening  of  bridge  No.  1  to  pub- 
lic use.  The  only  reference  which  the  statute  makes  to  forfeiture 
by  reason  of  a  failure  to  begin  construction  is  contained  in  the  six- 
teenth section  and  refers  exclusively  to  bridge  No.  2.  The  learned 
judge  at  special  term  overruled  this  contention  of  the  plaintiff,  and 
properly  held  that  the  charter  of  the  bridge  company  could  be  de- 
clared forfeited  only  by  a  judgment  of  tUs  court  rendered  in  an 
action  brought  for  that  purpose  by  the  attorney  general  In  the  name 
of  the  people  of  the  state.  The  decision  of  the  learned  judge  who 
heard  the  case  at  special  term  proceeded  in  this  branch  of  the  case 
upon  a  misconception  of  the  facts  in  relation  to  the  location  of  bridge 
No.  2.  He  appears  to  have  understood  that  the  bridge  company  had 
definitely  located  bridge  No.  1,  but  had  not  located  bridge  No.  2, 
and  he  held  correctly  that  until  bridge  No.  2  was  located  the  bridge 
company  possessed  no  exclusive  right  to  construct  it  upon  any  par- 
ticular defined  line.  It  is  not  alleged  in  the  complaint,  nor  does  it 
appear  from  the  plaintiff's  affidavits,  that  bridge  No.  2  had  not  been 
located.  The  proof  upon  that  subject  appears  in  the  affidavits  read 
in  opposition  to  the  motion.  The  affidavit  of  Mr.  Cornell,  the  en- 
gineer of  the  bridge  company,  treats  both  bridges,  in  this  respect, 
alike.  He  testifies  that  the  ^^bridges  and  approaches"  had  been  lo- 
cated, and  that  the  secretary  of  war  had  given  his  consent  to  the 
company  "to  construct  its  bridges."  He  produced  a  map  of  bridge 
No.  1,  which  he  says  was  a  copy  of  the  one  approved  by  the  secretary 
of  war;  and  this  fact  may  have  misled  the  learned  judge  to  assume 
that  bridge  No.  1  only  had  been  located.  The  affidavit,  however, 
states  that  plans  for  both  bridges  had  been  transmitted  to  the  com- 
mon council  of  New  York,  and  that  that  body  had  given  its  consent 
to  the  construction  of  "the  bridges  and  approaches."  Attached  to 
Mr.  Cornell's  affidavit  is  a  detailed  statement  of  the  plans  and  loca- 
tions of  both  bridges.  Bridge  No.  2  is  therein  located  with  the  same 
definiteness  as  bridge  No.  1.  The  piers  and  towers  on  the  Brooklyn 
side  are  located  in  the  block  bounded  by  Gold  street  and  Hudson  ave- 
nue, John  and  Plymouth  streets,  and  on  the  New  York  side  in  the 
block  bounded  by  Scammel,  Jackson,  Cherry,  and  Water  streets. 
Thence  the  bridge  extends  to  Grand  street,  and  across  Grand  street 
to  connect  with  bridge  No.  1  between  Delancy  and  Rivington  streets. 
These  facts  are  uncontradicted  in  the  record  before  the  court.     I  find 
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no  provision  of  the  statute  requiring  these  bridges  to  be  located  by 
filing  maps  and  plans  in  any  public  office,  and  for  the  purpose  of 
this  motion  we  must  assume  that  the  fact  is  that  bridge  No.  2  was 
located  in  such  a  way  as  to  extend  north  of  Grand  street,  and  con- 
nect with  bridge  No.  1.  But  we  are  also  of  the  opinion  that,  if 
bridge  No.  2  had  not  been  located  by  the  company,  the  statute  def- 
initely locates  it  so  far  as  it  relates  to  the  contract  under  consid- 
eration, by  requiring  it  to  be  in  junction  at  the  New  York  end  with 
bridge  No.  1.  It  became  important,  therefore,  for  the  commission- 
ers, having  located  their  bridge,  to  extinguish  the  right  of  the  bridge 
company  to  construct  bridge  No.  2  north  of  Grand  street,  and  the 
evidence  does  not  permit  the  conclusion  that  in  agreeing  to  pu^ 
chase  and  acquire  that  right  the  commissioners  purchased  a  worth- 
less franchise.  But  assume,  for  the  purpose  of  the  case,  that  bridge 
No.  2  had  not  been  definitely  located.  There  was  the  claim  of  the 
bridge  company  to  a  right  north  of  Grand  street,  and  prudence  and 
good  judgment  dictated  that  that  claim  should  be  extinguished.  An 
individual  purchaser  of  real  estate  always  desires  to  acquire  a  valid 
title,  and  seeks  to  purchase  not  only  all  existing  and  outstanding  ti- 
tles to  the  land  he  buys,  but  also  to  extinguish  all  possible  claims, 
and  thus  free  himself  from  possible  litigation  and  expense.  The 
same  motive  justified  the  commissioners  in  extinguishing  the  possi- 
ble claim  of  the  bridge  company  to  the  right  to  build  bridge  No.  2 
north  of  Grand  street,  even  if  they  were  of  the  opinion  that  the  com- 
pany had,  by  failing  to  locate  the  bridge,  neglected  to  perfect  that 
right.  Possible  litigation  was  thereby  avoided,  and  time  and  money 
saved. 

Upon  the  question  of  the  propriety  of  locating  the  line  of  the 
bridge  in  such  a  manner  as  to  make  necessary  the  purchase  of  the 
bridge  company's  franchise,  little  need  be  said.  The  reasons  for 
that  act  are  fully  set  forth  in  the  affidavit  of  Mr.  Baird  and  the  re- 
port  of  the  committee  made  to  the  commissioners.  The  facts  there 
stated  will  convince  any  impartial  mind  that  the  action  of  the  com- 
missioners in  this  respect  was  one  dictated  by  sound  judgment,  and 
solely  in  the  public  interests.  Briefly  stated,  they  were  that  the  chief 
engineer  of  the  commission,  having  been  instructed  to  ascertain  and 
report  to  the  commissioners  what  line  could  be  adopted  for  the  con- 
struction of  the  bridge  within  the  territorial  limits  prescribed  by 
law,  reported  that  four  lines,  including  that  adopted  and  located  by 
the  bridge  company,  were  practicable.  The  most  northerly  line, 
which  began  in  Brooklyn  near  the  foot  of  South  First  street  and 
reached  New  York  in  Stanton  street,  was  rejected  by  the  commis- 
sion, as  not  being  in  compliance  with  the  law  which  required  the 
bridge  to  be  built  between  points  near  the  foot  of  Broadway  in 
Brooklyn  and  the  foot  of  Grand  street  in  New  York,  and  also  for 
the  reason  that  it  would  not  form  a  proper  connection  between  the 
established  line  of  travel  between  the  two  cities.  The  second  line, 
which  began  in  Brooklyn  near  the  foot  of  South  Fifth  street,  cut 
through  the  property  of  the  American  Sugar  Refining  CJompany,  and 
was  rejected  because  of  the  large  land  damages  that  irould  have 
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been  incurred  by  its  adoption,  and  the  loss  that  the  city  would  prob- 
ably sustain  from  the  interference  with  and  possible  removal  of  a 
large  and  important  industry.  The  selection  of  either  of  the  other 
two  lines  rendered  necessary  the  purchase  of  the  franchise  of  the 
bridge  company,  and  the  report  shows  the  adoption  of  the  one  which 
gave  the  shortest  route  and  the  lowest  estimate  of  cost  of  construc- 
tion. The  propriety  of  the  selection  of  this  line  is  not  questioned 
by  the  plaintiff  nor  criticised  by  the  learned  judge  at  special  term. 
Neither  can  the  amount  paid  be  said  to  be  exorbitant.  No  affidavits 
were  read  as  to  the  value  of  such  a  franchise,  and  it  is  clear  to  the 
court  that  the  amount  agreed  to  be  paid  was  not  unreasonable. 

It  is  sufficient  to  say,  in  closing  an  opinion  that  has  already  ex- 
ceeded a  proper  length,  that  both  the  location  of  the  bridge  and  the 
sum  to  be  paid  to  the  bridge  company  were  matters  resting  solely 
within  the  sound  judgment  and  determination  of  the  commissioners, 
and  their  conclusion  is  not  subject  to  the  review  of  the  courts,  unless 
there  has  been  a  waste  of  the  public  funds.  There  is  nothing  in  the 
case  before  us  that  would,  on  that  ground,  justify  us  in  interfering 
with  their  action. 

The  order  should  be  reversed,  with  |10  costs  and  disbursements, 
and  the  motion  denied,  with  costs. 

PRATT,  CULLEN,  and  HATCH,  JJ.,  concur. 

BARTLETT,  J.  (concurring).  I  doubt  whether  the  commissioners, 
under  the  power  which  the  statute  gives  them  to  purchase  the  char- 
ter of  the  East  River  Bridge  Company,  have  any  authority  to  make 
part  payment  for  that  charter  by  binding  themselves  to  construct  the 
new  bridge  in  a  particular  form.  I  think  the  statute  contemplated  a 
purchase  for  money,  and  that  only.  But  this  view  need  not  prevent 
me  from  concurring  in  the  result  reached  by  my  associates.  If  it  be 
correct,  the  provision  in  the  agreement  as  to  the  form  of  the  struc- 
ture is  not  enforceable  by  any  one.  Its  presence  is  harmless,  and 
affords  no  ground  for  judicial  interference  at  this  time,  because  no 
one  is  trying  to  enforce  it.  Indeed,  it  is  harmless  for  another  reason. 
The  commissioners  have  unquestionable  power  to  build  the  bridge 
in  the  stipulated  form,  independent  of  any  agreement  on  the  subject. 
While,  therefore,  I  concur  with  my  brethren  on  all  other  points,  and 
agree  that  the  preliminary  injunction  should  be  vacated,  I  deem 
it  proper  to  add  these  remarks,  lest  I  should  seem  to  sanction  the 
idea  that  the  agreement  has  the  effect  of  conferring  any  right  upon 
the  East  River  Bridge  Company  so  far  as  it  provides  for  elevated 
railroad  accommodations  of  a  particular  kind  on  the  new  bridge. 


KRZYWOSZYNSKI  v.  CONSOLIDATED  GAS  CO.  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  24,  1896.) 

Nkgligbnce— Evidence—Failure  of  Proof. 

In  an  action  for  persona]  injuries  caused  by  explosion  of  gas  In  a  cellar, 
wbere  it  appeared  that  the  gas  leaked  into  the  cellar  through  a  break  at 
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the  junction  of  the  serylce  pipe  with  the  "riser"  leading  up  Into  the 
bouse,  and  that  defendant's  workmen  were  engaged  In  repairing  the  mains 
opposite  the  house,  but  there  was  no  evidence  to  show  that  their  work  in 
any  way  affected  the  service  pipe,  or  to  connect  them  iu  any  way  with 
the  condition  of  such  pipe,  the  complaint  was  properly  dismissed,  there 
being  nothing  to  show  negligence  on  the  part  of  defendant  or  Its  servants. 

Appeal  from  superior  court  of  New  York  City,  jury  term. 

Action  by  Frank  Krzywoszynski,  an  infant,  against  the  Consoli- 
dated Gas  Company  of  New  York,  to  recover  damages  for  personal 
injuries  alleged  to  be  due  to  defendant's  negligence.  There  was 
judgment  dismissing  the  complaint,  and  plaintiff  appealed.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  WILLIAMS, 
and  PATTERSON,  JJ. 

Morris  Cukor,  for  appellant. 
Franklin  B.  Lord,  for  respondent 

PATTERSON,  J.  This  is  an  appeal  from  a  judgment  entered  in 
favor  of  the  defendant  upon  the  dismissal  of  the  complaint  at  the 
trial  in  the  superior  court,  and  from  an  order  denying  a  motion 
for  a  new  trial.  The  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  infant  plaintiff,  which  injuries 
were  caused  by  an  explosion  of  illuminating  gas  which  took  place 
st  the  premises  No.  172  Eldridge  street,  in  the  city  of  New  York,  on 
the  18th  day  of  May,  1892;  the  allegation  of  the  complaint  being 
that  the  explosion  occurred  in  consequence  of  the  negligence  of  the 
defendant's  servants,  who  were  working  about  and  in  the  street 
in  front  of  the  premises  mentioned.  The  cause  was  tried  twice. 
At  the  first  trial  a  verdict  in  favor  of  the  plaintiff  was  found  by  the 
jury.  On  appeal  the  judgment  entered  upon  that  verdict  was  re- 
versed by  the  general  term  of  the  superior  court  of  the  city  of  New 
York  (31  N.  Y.  Supp.  857)  on  the  ground  that  there  was  no  evi- 
dence to  establish  negligence  on  the  part  of  the  defendant's  serv- 
ants. The  second  trial  was  had  before  the  same  learned  judge  who 
presided  at  the  first  trial,  and  on  that  second  trial  all  the  testimony 
given  on  the  first  trial  was  read  to  the  jury  by  consent  of  the  par- 
ties. Additional  testimony  of  a  witness  called  and  examined  was 
also  given,  but  it  was  held  by  the  court  that  that  additional  testi- 
mony did  not  so  change  or  modify  the  facts  as  to  justify  a  submis- 
sion of  the  issues  to  the  jury,  and  that,  following  the  decision  of  the 
general  term,  he  was  obliged  to  dismiss  the  complaint. 

The  question  arising  on  this  appeal  is,  was  there  proof  sufficient 
to  go  to  the  jury  as  making  out  a  prima  facie  case  of  negligence  on 
the  part  of  the  defendant's  workmen?  and  it  involves  a  considera- 
tion of  all  the  evidence  presented.  Of  positive  and  direct  evidence 
of  any  act  or  acts  constituting  negligence,  the  record  is  barren;  but 
in  a  case  of  this  character  it  is  not  absolutely  necessary  to  a  re* 
covery  that  a  witness  should  be  able  to  testify  from  personal  knowl- 
edge or  observation,  to  the  particular  fact  relied  upon  as  consti- 
tuting negligence,  but  where,  from  the  condition  of  the  proof,  an 

Digitized  by  VjOOQIC 


Sup.  Ct.)  KRZYWOSZYNSKI  V.  CONSOLIDATED   GAS    CO.  931 

inference  may  be  justly  and  fairly  drawn  of  negligence  on  the  part 
of  the  defendant,  the  circumstances  should  be  submitted  to  the  jury, 
and  it  is  for  them  to  decide  whether  the  negligence  existed  or  not. 
On  the  first  trial  of  this  cause  the  evidence  was  not  sufficient.  All 
that  appeared  was  that  the  infant  was  standing  with  his  brother  on 
the  cellar  door  in  front  of  the  premises  referred  to;  that  the  de- 
fendant's servants  had  been  working  in  the  street,  repairing  or  re- 
arranging the  gas  mains  in  Eldridge  street,  opposite  the  premises  in 
which  the  explosion  took  place,  and  that  they  had  been  engaged 
in  that  work  in  the  street  for  several  days;  that  leakage  of  gas  had 
taken  place  in  the  cellar  of  the  house  No,  172  Eldridge  street,  and 
that  it  caused  a  great  deal  of  annoyance  to  the  occupants  of  that 
house,  and  that  it  was  also  observable  by  residents  in  the  neigh- 
borhood; that  the  attention  of  one  of  the  workmen  of  the  defend- 
ant was  called  to  the  escape  of  the  gas,  and  that  he  entered  the 
cellar  of  the  house  referred  to  for  the  purpose  of  ascertaining  where 
the  leakage  was  to  be  located;  and  that  while  he  was  there,  and, 
from  all  that  appeared,  without  any  fault  on  his  part,  the  explosion 
took  place,  in  consequence  of  which  the  plaintiff  was  injured.  There 
was  really  nothing  to  show  distinctly  what  the  cause  of  the  explo- 
sion was,  nor  in  what  way  the  defendant's  servants  were  connected 
with  the  inducing  cause  of  that  explosion.  But  upon  the  second 
trial  further  testimony  was  given  by  a  witness  by  the  name  of 
Michael  Drucker,  who  was  an  occupant  of  the  premises  171  Eldridge 
street,  directly  opposite  the  house  in  which  the  explosion  took  place. 
He  swore  that  for  a  day  or  two  before  the  18th  of  May  he  had  no- 
ticed that  the  def^danf s  workmen  were  engaged  in  looking  after 
the  mains  in  the  street;  that  in  the  afternoon  of  the  day  on  which 
this  explosion  took  place  he  went  to  the  workmen,  and  asked  them 
what  was  the  matter, — ^there  was  such  a  smell  of  gas  (they  were  work- 
ing then  in  front  of  172  Eldridge  street);  that  then  he  went  over  to 
No.  172,  and  found  out  where  the  smell  of  gas  came  from.  He  does 
not  say  he  went  into  the  premises,  but  from  where  he  stood  he  saw 
that  the  service  pipe  leading  from  the  main  into  the  premises  was 
open  at  the  house  end,  and,  as  he  expresses  it,  was  "sticking  out  in 
the  cellar,"  and  that  the  service  pipe  was  not  connected  with  the 
house  pipe,  or,  as  it  is  technically  termed,  the  "riser,"  but  that  it 
was  open  a  space  of  two  inches  between  the  two  pipes.  All  this  ad- 
ditional testimony  does  not  change  the  conditions,  as  affecting  the 
negligence  of  the  defendant's  servants  in  doing  work  they  were  em- 
ployed on;  for  it  does  not  appear  that  the  sidewalk  was  disturbed, 
or  that  they  had  made  any  excavation,  or  interfered  in  any  way 
with  the  pipes  leading  from  the  mains  to  the  house,  or  that  they  had 
anything  to  do  with  the  service  pipe,  in  such  a  way  as  to  break  the 
connection  between  the  service  pipe  and  the  riser,  or  to  interfere 
with  the  gas  arrangements  inside  the  cellar.  Nor  is  it  suggested 
how,  oi'  in  what  way,  merely  working  in  and  about  the  mains  in  the 
middle  of  the  street  could  interfere  with  the  house  connection  so  as 
to  cause  a  rupture  or  a  leakage  at  the  point  at  which  the  witness 
Drucker  saw  it     The  only  evidence  with  respect  to  the  place  at 
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which  the  defendant's  workmen  were  employed  18  that  of  the  wit- 
ness Ballauf,  that  the  middle  of  the  street  was  open,  and  that  thej 
were  repairing  the  pipes  there,  for  two  or  three  days  (the  gas  pipes 
in  the  middle  of  the  street)  and  the  testimony  of  the  witness  Conlin^ 
who  says  that  on  the  day  on  which  the  explosion  occurred  he  was 
conducting  the  service  across  the  street  where  the  main  was  laid, 
on  Eldridge  street;  that  is  to  say,  on  the  opposite  side  of  the  street 
to  the  premises  in  which  the  explosion  took  place.  If  the  escape  of 
gas,  therefore,  was  at  the  point  testified  to  by  I>rucker, — ^and  it  is 
his  testimony  alone  that  indicates  the  point  of  leakage, — it  is  im- 
possible to  see  how  the  defendant's  servants  were  in  any  way  con- 
nected with,  or  responsible  for,  the  condition  of  the  pipes  at  that 
point;  and  in  the  absence  of  testimony  showing  some  connection  of 
the  defendant's  workmen  with  the  service  pipes  at  or  near  that 
point,  or  that  the  pipes  at  the  house  would  necessarily  be  affected 
by  working  at  the  mains,  the  court  below  was  right  in  dismissing 
the  complaint. 

The  judgment  and  order  denying  the  motion  for  a  new  trial  must 
be  affirmed,  with  costs.    All  concur. 


SMYTH  V.  MARSICH  et  al. 

(Supreme  Court,  Appellate  DivisioD,  First  Department.   April  24.  1896.) 

Trial— Inconsistent  Findings. 

In  an  action  afroiuBt  a  city  to  enforce  liens  on  a  sewer  contract.  It  was 
found  that  the  contractor  was  indebted  to  the  city  for  failure  to  carry 
out  the  contract  In  a  sum  In  excess  of  any  balance  due  for  the  worii  actu- 
ally p€i'formed.  HeUf,  that  a  further  finding,  adjudging  the  city  liable  to 
the  lienholders  for  the  full  amount  of  their  claims,  was  inconsistent;  and 
a  judgment  based  thereon  will  be  reversed  on  appeal,  and  new  reference 
ordered. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Robert  S.  Smjth  against  Alfred  Marsich,  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York,  and  others, 
lienholders,  to  enforce  liens  under  a  contract  between  the  city  and 
the  said  Marsich.  Judgment  was  entered  on  an  order  confirming 
the  report  of  a  referee  allowing  the  claims  of  the  lienholders,  and 
the  city  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Theo.  Connoly,  for  appellant. 
C.  A.  Burgess,  for  respondent  Smyth. 
Henry  W.  Bridges,  for  respondents  Otis  et  al. 
Earley  &  Prendergast,  for  respondent  Bell. 
G.  M.  Curtis,  for  respondent  Coogan. 

PATTERSON,  J.  This  is  an  appeal  from  a  judgment  entered 
upon  the  report  of  a  referee  in  an  action  brought  against  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York,  to  foreclose  a 
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lien  filed  by  the  plaintiff  against  a  contract  and  moneys  due  or  to 
grow  due  to  a  contractor  for  work  to  be  done  for  the  city.  With 
the  mayor,  aldermen,  and  commonalty  were  joined,  as  defendants, 
the  contractor  for  the  work  and  his  assignee,  and  also  numerous 
other  persons  who  had  filed  liens  against  the  moneys  referred  to. 
It  appears  that  about  the  4th  day  of  March,  1892,  one  Alfred  Mar- 
sich  entered  into  a  contract  with  the  authorities  of  the  city  of  New 
York  in  the  annexed  district  to  construct  a  sewer  and  branches  on 
Melrose  avenue,  from  Third  avenue  to  154th  street,  and  in  the  same 
avenue  between  156th  and  160th  street,  Marsich  assigned  this  con- 
tract to  one  Thomas  A.  Ooogan,  and  Googan  proceeded  to  do  some 
work  thereunder.  In  the  answers  of  all  the  defendants  who  claimed 
liens,  the  facts  supposed  to  give  them  the  right  to  foreclose  and 
to  recover  are  pleaded.  The  answer  of  the  city  of  New  York  ad- 
mits that  it  is  a  municipal  corporation,  and  the  making  of  the  con- 
tracts with  Marsich,  and  also  that  27  of  the  defendants  filed  liens 
upon  the  moneys  due  or  to  grow  due  under  the  contracts.  The  only 
other  averment  of  the  city's  answer  is  a  denial  of  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  any  of  the  allegations 
in  the  complaint  contained,  not  therein  before  specifically  admitted. 
The  issues  were  referred  to  a  referee,  who  made  his  report,  in 
which  he  allows  the  claims  of  all  the  lienors,  plaintiff  and  defend- 
ants, except  the  defendant  Fritz  Bode,  and  it  is  not  important  to 
refer  at  large  to  that.  In  his  report  the  referee  finds  (the  fourth 
finding  of  Ms  supplemental  report)  that  there  was  work  done  by 
Marsich  and  his  assignee,  Ooogan,  under  the  contracts  in  suit, 
amounting  to  the  sum  of  114,036.34,  and  that  there  were  sufficient 
moneys  due  and  owing  from  the  city  of  New  York  to  said  contractor 
Marsich  and  Ooogan,  his  assignee,  at  the  time  of  filing  the  liens  in 
suit,  to  fully  satisfy  the  same.  How  the  referee  could  have  reached 
this  conclusion  it  is  impossible  to  understand  from  the  proofs  as 
they  are  presented  to  us.  The  parties  have  stipulated,  and  the  ref- 
eree has  certified,  that  the  case  on  appeal  contains  "all  the  evi- 
dence taken  upon  the  trial  on  the  question  involved  in  the  appeal," 
which  must,  of  course,  relate  to  the  question  of  fact,  and  that  ques- 
tion of  fact  necessarily  is:  What  was  the  amount,  if  anything,  due 
to  the  contractor  at  the  times  the  lien  of  the  plaintiff  and  the  other 
lienors  were  filed?  The  city  of  New  York  had  denied  in  its  an- 
swer any  indebtedness  to  the  contractor,  for  its  general  denial  was 
sufficient  for  that  purpose  (Milbank  v.  Jones,  141  N.  Y.  340,  36  N. 
E.  388);  and  it  was  for  the  lienor  to  show  that  money  was  due  to 
the  contractor  under  the  contracts  for  building  the  sewers  (Beards- 
ley  V.  Cook,  143  N.  Y.  144,  38  N.  E.  109).  The  referee's  finding  upon 
this  subject  is  simply  unintelligible.  An  employ^  of  the  comp- 
troller's office  was  called  to  the  stand  as  a  witness.  It  appears  that 
he  produced  from  the  comptroller's  office  a  statement  which  had 
been  transmitted  to  that  office  by  the  street  commissioner  of  the  an- 
nexed district,  and  from  which  statement  it  was  shown  that  on  one 
of  the  contracts  there  was  a  balance  in  favor  of  the  contractor 
of  1762.95,  and  on  the  other  an  indebtedness  to  the  city  for  12,335.31; 
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and  yet,  as  the  result  of  this  statement,  for  some  mysterious  reason, 
the  referee  found  that  the  citj  was  in  possession  of  enough  money 
of  the  contractors  to  pay  the  aggregate  of  all  the  liens  set  up  in  the 
complaint,  and  in  the  answers  of  the  several  lienors.  This  is  suffi- 
cient to  dispose  of  the  whole  case,  and  to  show  that  there  is  no 
foundation  whatever  in  the  evidence  for  the  report  the  referee  made. 
It  does  not  appear  that  the  referee  reached  the  result  by  excluding 
from  the  statement  matters  charged  by  the  city  against  the  con- 
tractor for  liquidated  damages  not  claimed  in  the  city's  answer. 
We  cannot  learn  from  this  record  upon  what  theory  the  referee 
based  his  findings.  He  made  two  reports,  in  the  first  of  which  he 
shows  conclusively  that  the  contractors  owed  the  city,  as  the  ulti- 
mate result  of  both  contracts,  a  large  balance;  and,  notwithstand- 
ing that  indebtedness  of  the  contractors  to  the  city,  he  proceeded 
to  give  to  each  lienor  the  full  amount  of  his  claim.  In  the  second 
report,  he  simply  reaffirms  all  of  his  findings  in  the  first  report,  ex- 
cept such  as  are  changed  or  modified  in  the  second  report,  and  then 
finds  that  the  work  was  done  under  the  contract  by  Marsich  and 
his  assignee,  amounting  to  |14,036.34,  and  there  was  sufficient  mon- 
eys due  and  owing  from  the  city  on  the  contracts  at  the  time  of  the 
filing  of  the  liens  to  fully  satisfy  the  same.  He  does  not  do  away 
with  his  findings  in  the  first  report  that  a  net  product  to  the  con- 
tractors is  an  indebtedness  by  them  to  the  city. 

There  is  absolutely  no  evidence  in  the  case  to  justify  the  finding 
'  as  to  there  being  moneys  due  the  contractors  from  which  the  liens 
could  be  paid,  and  therefore,  without  referring  to  the  many  oth» 
errors  which  are  conspicuous  in  the  record,  the  judgment  must  be 
reversed,  and  a  new  trial  ordered  before  another  referee,  to  be  ap- 
pointed by  the  order  entered  upon  this  decision,  with  costs  to  the 
appellant  to  abide  the  event.    All  concur. 


(3  App.  Div.  383.) 

MILLIS  V.  GERMOND  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  189C.) 

Assault— Damages— Instructions. 

A  charge,  in  an  action  for  assault  and  battery,  that  "you  will  not  have 
any  trouble  whatever  in  finding  the  full  amount  claimed,  if  you  find  the 
offense  made  out,"  not  being  qualified  by  an  instruction  that  the  matter 
was  solely  within  the  domain  of  the  jury,  is  erroneous. 

Appeal  from  circuit  court,  Dutchess  county. 

Action  by  Beanna  Millis  against  Silas  W.  (}ermond  and  another. 
From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and 
from  an  order  denying  a  new  trial,  defendants  appeal.    Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CXJLLEN,  BART- 
LETT,  and  HATCH,  JJ. 

A.  M.  &  O.  Card,  for  appellants. 
W.  C.  Albro,  for  respondent 
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PER  CURIAM.  This  action  is  to  recover  damages  for  an  as- 
sault and  battery  alleged  to  have  been  committed  by  the  defend- 
ants. It  is  necessary  to  discuss  but  one  question  on  this  appeal. 
On  the  question  of  damages  the  following  was  the  charge  of  the 
court,  and  the  whole  of  the  charge: 

"If  you  find  the  assault  made  as  claimed  by  this  plaintiff  on  the  person  of 
the  plaintiff,  we  proceed  to  the  question  of  damages.  I  think  It  will  be  con- 
ceded on  the  part  of  the  defense—  At  any  rate  you  will  not  have  any 
trouble  whatever  in  finding  the  full  amount  claimed,  if  you  find  the  offense 
made  out.  You  cannot  give  more  than  one  thousand  dollars,  because  one 
thousand  dollars  is  all  they  ask." 

The  defendants  excepted  to  that  part  of  the  charge  wherein  the 
court  said,  "You  will  have  no  trouble  in  finding  the  full  amount 
claimed."  The  jury  rendered  a  verdict  for  |1,000,  which  was  the 
amount  of  damages  claimed  in  the  complaint. 

The  mere  expression  by  the  judge  of  his  opinion  on  the  credi- 
bility of  testimony,  or  a  question  of  fact  involved  in  a  case,  is  not 
error,  if  the  jury  are  fairly  informed  that  the  determination  of  such 
questions  is  wholly  within  their  province.  Massoth  v.  Canal  Co., 
64  N.  Y.  524;  Sindram  v.  People,  88  N.  Y.  196;  Hoffman  v.  Railroad 
Co.,  87  N,  Y.  25,  At  the  same  time  it  is  stated  in  the  cases  cited 
that,  in  view  of  the  regard  which  is  paid  by  the  jurors  to  the  opin- 
ions of  the  judge,  in  cases  of  coniiicting  evidence  he  should  use 
great  caution  in  expressing  his  opinion.  In  the  present  case  the 
jury  was  told  that  it  would  have  no  trouble  in  finding  the  full 
amount  claimed,  if  it  found  the  offense  made  out.  This  charge 
was  not  qualified  by  any  instruction  that  the  matter  was  solely 
within  the  domain  of  the  jury;  nor,  when  the  defendants  excepted 
to  the  charge  of  the  court,  was  any  further  direction  given  the  jury. 
The  jury  followed  the  advice  of  the  court,  and  returned  a  verdict 
for  the  full  amount.  We  are  of  opinion  that  the  language  used 
by  the  court  was  at  least  susceptible  of  interpretation  by  the  jury 
as  an  instruction  to  find  the  amount  claimed.  In  the  case  of 
Massoth  V.  Canal  Co.,  supra,  the  court  charged: 

'*So  upon  the  question  of  the  company's  negligence,  I  think  you  will  have 
no  difficulty,  though  it  is  left,  as  a  question  of  fact,  to  you." 

Commenting  on  this.  Judge  Allen  writes: 

"It  cannot  be  denied  that  the  comments  of  the  learned  judge  ♦  ♦  ♦  were 
upon  the  very  verge  of  the  line  which  separates  the  expression  of  a  mere 
opinion  from  an  actual  decision  and  direction." 

But  it  was  held  that  the  qualification,  "though  it  is  left,  as  a 
question  of  fact,  to  you,**  saved  the  charge  from  error.  Here  the 
instruction  given  by  the  court  is  at  least  as  positive  as  that  in  the 
case  cited,  and  it  lacks  the  saving  grace  of  the  caution  to  the  jury 
that  it  was  left  to  them,  as  a  question  of  fact. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  granted;  costs  to  abide  event. 
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LILIANTHAL  v.   LEVY  et  al. 

(Supreme  Court,  Appellate  Diylsion,  First  Department.    April  24,  189a) 

Amended  Complaint— Answer— Stipulation. 

A  stipulation  tbat  "the  within  original  answer  may  stand  as  the  answer 
to  the  amended  complaint  here"  simply  permits,  but  does  not  require, 
the  answer  to  the  original  complaint  to  stand  as  answer  to  the  amended 
complaint;  and  defendant  may,  as  a  matter  of  right,  put  In  another 
answer. 

Appeal  from  special  term,  New  York  county. 

Action  by  Joseph  Lilianthal  against  Moses  S.  Levy  and  another, 
administrators  with  the  will  annexed  of  Adolph  Levy,  deceased.' 
From  an  order  denying  application  for  adjournment  of  motion  to 
serve  amended  answer,  and  denying  said  motion,  defendants  appeal. 
Be  V  er  sed 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Ira  Leo  Bamberger,  for  appellants. 
Daniel  P.  Hays,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  npon 
three  promissory  notes.     The  summons  was  served  November  26, 

1895.  The  complaint  was  served  the  i4th  day  of  January,  1896; 
and  on  the  15th  day  of  January,  1896,  the  defendants  duly  served 
their  answer.  On  the  3d  day  of  February,  1896,  the  plaintiff 
served  an  amended  complaint;    and  on  the  4th  day  of  February, 

1896,  the  following  stipulation  was  indorsed  on  the  answer  to  the 
original  complaint,  and  signed  by  the  attorneys  for  the  plaintiff: 
"The  within  answer  may  stand  as  the  answer  to  the  amended  com- 
plaint herein."  On  the  6th  of  February,  1896,  defendants  served 
on  plaintiff's  attorneys  a  demand  for  a  bill  of  particulara  Plain- 
tiff failing  to  serve  a  bill  of  particulars,  defendants  procured  an 
order  to  show  cause  why  the  plaintiff  should  not  be  compelled  to 
serve  a  bill  of  particulars,  returnable  February  25,  1896,  which 
order  to  show  cause  contained  a  provision  extending  defendants' 
time  to  answer  until  10  days  after  entry  of  order  on  this  motion. 
Before  this  motion  was  argued,  the  plaintiff's  attorney  obtained, 
apparently  without  notice,  from  the  justice  who  had  granted  the 
order  to  show  cause,  an  order  vacating  the  extension  of  time  to 
serve  answer  to  amended  complaint.  Thereupon,  upon  application 
of  the  defendants'  attorneys,  also  ex  parte,  the  said  justice,  on 
February  25,  1896,  vacated  the  order  granted  by  him  setting  aside 
the  extension  of  time  to  answer.  Upon  the  same  day,  the  counsel 
for  both  parties  attended  before  the  justice,  who  thereupon  again 
set  aside  the  last-mentioned  order,  upon  the  ground  that  the  de- 
fendants were  bound  by  the  stipulation  "that  the  original  answer 
served  may  stand  as  the  answer  to  the  amended  complaint''  The 
defendants,  on  the  2d  day  of  March,  1896,  upon  an  affidavit  setting 
up  the  foregoing  facts,  and  that  defenses  to  the  action  had  come  to 
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their  knowledge  since  the  service  of  the  amended  complaint,  ob- 
tained an  order  to  show  cause,  returnable  on  the  3d  day  of  March, 
1896,  why  they  should  not  have  leave  to  serve  an  amended  answer 
herein  to  the  amended  complaint,  and  be  relieved  from  the  stipula- 
tion that  the  "answer  to  the  original  complaint  stand  as  the  answer 
to  the  amended  complaint."  Upon  the  return  day  of  this  order, 
the  parties  agreed  upon  an  adjournment,  and  plaintiff's  attorney 
left  to  the  defendants  the  matter  of  having  the  adjournment  signed 
by  the  justice  holding  the  court.  Why  this  was  necessary  does 
not,  however,  appear.  Upon  the  matter  coming  up,  the  justice  re- 
fused the  adjournment,  and  denied  defendants'  motion  to  amend 
their  answer;  and,  from  the  order  thereupon  entered,  this  appeal 
is  taken. 

The  justice  who  held  that  the  defendants  could  not,  as  matter  of 
right,  serve  an  answer  to  the  amended  complaint,  was  clearly  in 
«rror.  The  defendants  were  in  no  respect  prevented  from  exercis- 
ing this  right  by  the  stipulation.  The  stipulation  indorsed  upon 
the  original  answer  appears  to  have  been  in  these  words:  "The 
within  original  answer  may  stand  as  the  answer  to  the  amended 
complaint  herein."  In  other  words,  they  were  not  to  be  required 
to  serve  another  answer.  There  was  nothing  to  prevent  them 
from  so  doing  if  they  desired.  They  had  a  legal  right  to  answer, 
which  they  had  not  waived.  Their  answer  was  not  in  any  respect 
an  amendment  of  the  answer  already  served,  but  an  original  an- 
swer to  an  amended  complaint.  The  stipulation  was  not  that  the 
answer  to  the  original  complaint  should  stand  as  the  answer  to 
the  amended  complaint,  but  that  it  might  stand.  Nothing  more. 
It  is  true  that  in  some  instances,  in  the  papers  where  the  stipula- 
tion is  spoken  of,  the  word  "may"  is  left  out,  but,  when  a  copy  is 
given,  the  word  "may"  appears  as  well  as  in  the  order  vacating  the 
order  extending  the  time  to  answer,  and  we  must  determine  the 
question  upon  this  language.  This  erroneous  view  of  the  stipula- 
tion seems  to  have  been  the  foundation  of  all  the  many  errors  com- 
mitted in  this  proceeding.  The  defendants  were  not  in  need  of 
any  leave  of  the  court  to  answer.  They  could  have  done  so  as  a 
matter  of  right,  and  should  have  feeen  permitted  to  do  so. 

The  order  appealed  from  should  be  reversed,  with  flO  costs  and 
disbursements  of  this  appeal,  and  the  defendants  be  permitted  to 
now  serve  an  answer  to  the  amended  complaint,  and  they  have 
flO  costs  of  such  motion. 

BARRETT,  J.  (concurring).  I  desire  to  add  to  what  has  been 
said  by  the  presiding  justice  that,  in  my  judgment,  the  refusal  of 
the  learned  judge  at  special  term  to  adjourn  the  motion  upon  the 
consent  of  both  parties  was  arbitrary.  The  parties  had  a  right 
to  bring  on  their  motion  when  they  pleased,  and  the  learned  judge 
should  not  have  forced  the  moving  party  to  proceed  in  violation 
of  his  stipulation.  There  is  no  analogy  on  this  head  between  the 
rules  with  regard  to  the  trial  calendars  and  the  regulations  as  to 
the  hearing  and  decision  of  motions. 
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There  was  a  further  irregularity  in  denying  the  motion  when 
the  moving  party  stood  unopposed.  Even  if  the  moving  party 
had  not  been  preseirt,  and  his  adversary  had  remained  in  court  to 
oppose,  the  utmost  that  could  regularly  have  been  done  was  to 
dismiss  the  motion.  It  could  not  properly  have  been  denied. 
Where,  however,  the  positions  were  reversed,  the  moving  party  was 
entitled  to  take  his  order,  and  certainly  his  motion  should  not  have 
been  denied. 

I  concur  in  the  opinion  of  the  presiding  justice,  because  the 
respondent  here  has  fully  argued  the  question,  and  submitted  the 
motion  to  us  upon  its  merits. 

RUMSEY,  WILLIAMS,  and  PATTERSON,  JJ.,  concur. 


TROY  CARRIAGE  WORKS  v.  MUXLOW. 
(Supreme  CJourt,  Appellate  Term,  First  Department.    April  27,  1896.) 

1.  Replevin  Bond— Justification  op  Soretibs— Adjournment. 

Ck)de  Civ.  Proc  §§  580,  1705,  providing  that  the  Judge  may,  in  his  dis- 
cretion, adjourn  from  day  to  day  proceedings  for  justification  of  sureties 
on  replevin  bonds,  but  that  the  adjournment  must  always  be  to  the  next 
judicial  day,  unless  by  consent  of  the  parties,  are  directory;  and  it  is 
within  the  discretion  of  the  court,  where  one  party  refuses  to  consent  to 
an  adjournment  of  proceedings  for  Justification  of  the  other's  sureties, 
to  adjourn  for  a  reasonable  length  of  time  beyond  the  next  judicial  day. 

3.  Same— Stay  of  Proceedings— Approval  of  Bond. 

Pending  a  stay  of  proceedings  for  justification  of  sureties  on  a  counter 
bond  in  replevin,  an  approval  of  the  counter  bond  is  a  nullity. 

8.  Same— Subsequent  Order  for  Justification. 

Where  plaintiff  in  replevin,  pending  adjournment  of  proceedings  tor 
justification  of  sureties  on  a  counter  bond,  obtained  a  stay  of  the  pro- 
ceedings till  his  motion  for  a  redelivery  of  the  property  to  him  because 
defendant's  sureties  had  failed  to  justify,  as  required  by  law,  was  de- 
termined, the  court  properly,  on  denial  of  plaintiff's  motion,  required 
defendants'  sureties  to  appear  for  justification  on  demand  therefor,  and 
service  of  two  days'  notice  by  plaintiff's  attorneys. 

Appeal  from  city  court  of  New.  York,  general  term. 

Replevin  by  the  Troy  Carriage  Works  against  Herbert  H.  Mux- 
low.  From  an  order  of  the  general  term  of  the  city  court  (37  N.  Y. 
Supp.  1023),  affirming  an  order  of  the  special  term  denying  plain- 
tifPs  motion  for  an  order  directing  the  sheriff  to  deliver  to  plain- 
tiff the  chattel  replevied,  because  defendant's  sureties  on  his  bond, 
given  under  Code  Civ.  Proc.  §  1704,  to  reclaim  the  chattel,  had  not 
justified  as  required  by  law,  plaintiff  appeals."   Affirmed. 

Argued  before  DALY,  P.  J.,  and  McADAM  and  BISGHOFP,  JJ. 

Thomson  &  Allen,  for  appellant. 
W.  H.  Newman,  for  respondent. 

McADAM,  J.  The  action  was  in  replevin,  and  the  defendant  gave 
an  undertaking,  commonly  called  a  "counter  bond,"  to  retain  the 
property,  and  ser^-ed  upon  the  plaintiff's  attorney  the  notice  of  the 
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justification  of  sureties,  required  by  section  1704  of  the  Code.  On 
October  26,  1895,  the  time  appointed  for  justification,  the  parties  at- 
tended, and  the  matter  was  adjourned  to  October  29th.  On  the  ad- 
journed day  one  of  the  two  sureties  appeared.  The  plaintiff's  at- 
torney examined  him,  and  his  justification  was  further  adjourned 
to  November  7th.  On  the  last-mentioned  date  the  parties  again 
appeared,  and  the  defendant  moved  for  a  further  adjournment.  The 
plaintiff  opposed  the  application,  but  an  adjournment  was  neverthe- 
less directed  by  the  court  to  November  9th.  On  November  8th  the 
plaintiff  obtained  an  order  to  show  cause,  returnable  November  12th, 
why  an  order  should  not  be  made  to  the  effect  that  the  sureties 
had  failed  to  justify,  as  required  by  law,  and  that  the  sheriff  be  di- 
rected to  deliver  the  property  replevied  to  the  plaintiff.  The  order 
contained  a  stay  of  the  defendant's  proceedings  in  the  meantime. 
The  defendant  appeared  on  November  9th,  pursuant  to  the  adjourn- 
ment, presented  a  new  undertaking,  with  a  new  surety,  in  addition 
to  the  one  who  originally  appeared  for  examination,  and,  on  the 
plaintiff's  failure  to  appear,  this  undertaking  was  approved.  On 
November  18,  1895,  the  plaintiff's  motion  was  heard  and  denied,  but 
the  sureties  were  required  to  appear  for  justification  on  two  days' 
notice,  after  service  of  a  demand  fQr  justification  by  the  plaintiff's 
attorneys.  The  plaintiff  appealed  from  this  order,  and  from  its 
affirmance  at  general  term  the  present  appeal  is  taken. 

It  is  claimed  by  the  plaintiff  that  the  defendant's  practice  was 
irregular,  and  that  it  became  entitled  to  the  relief  applied  for,  be- 
cause the  adjournment  of  the  justification  from  November  7th  to 
November  9th,  without  its  consent,  was  unauthorized,  as  the  power 
of  the  court  to  adjourn  was  by  law  limited  to  the  next  judicial  day. 
Section  1705  of  the  Code,  in  regard  to  the  justification  of  sureties  in 
an  action  to  recover  a  chattel,  prescribes  that — 

"The  provisions  regulating  the  Justification  of  bail  contained  In  aiticle 
third  of  title  first  of  chapter  seventh  of  this  act,  govern  except  as  otherwise 
expressly  prescribed  In  this  article,  with  respect  to  the  notice  of  Jastlfication 
of  the  sureties;  the  officer  before  whom  they  must  justify;  the  substitution 
of  new  sureties  or  a  new  undertaking;  the  examination  and  qualifications 
of  the  sureties,  and  the  allowance  of  the  undertaking,"  etc. 

The  effect  of  this  provision  is  to  make  sections  578  and  580  ap- 
plicable. Section  578  provides  for  notice  for  justification  of  the 
same  or  other  bail,  and,  if  other  bail  be  given,  a  new  undertaking 
must  be  executed.    Section  580  prescribes  that — 

"For  the  purpose  of  Justification,  each  of  the  bail  must  attend  before  the 
Judge,  at  the  time  and  place  mentioned  in  the  notice,  and  be  examined  on 
oath,  on  the  part  of  the  plaintiff,  touching  his  sufficiency,  in  such  manner 
as  the  judge  in  his  discretion  thiiaks  proper.  The  judge  may,  in  his  discre- 
tion, adjourn  the  examination  from  day  to  day,  until  it  is  completed;  but 
such  an  adjournment  must  always  be  to  the  next  judicial  day,  uruess  by  con- 
sent  of  parties,**  etc. 

This  section  is  substantially  section  195  of  the  former  Code,  with 
the  words  italicized  added.  Under  the  part  which  is  new,  the  plain- 
tiff claims  the  power  to  adjourn  is  limited.  The  provision  was  evi- 
dently added  more  for  the  convenience  of  sureties,  and  the  protec- 
tion of  the  defendant,  than  for  the  benefit  of  plaintiff.    It  is  di- 
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rectory,  not  mandatory,  and  does  not  render  a  reasonable  adjoam- 
ment  illegal,  to  the  extent  of  impairing  the  proceedings.  23  Am.  & 
Eng.  Enc.  Law,  458;  End.  Interp.  St.  §  436;  Sedg.  St.  Law  (2d  Ed. 
by  Pomeroy)  p.  316.  The  court,  in  the  exercise  of  its  discretion,  had 
the  power  to  grant  the  adjournment,  and,  but  for  the  stay,  the 
approval  of  the  undertaking  on  November  9th  would  have  been 
sufficient  to  satisfy  the  statutory  requirements.  The  provision,  be- 
ing remedial,  is  not  to  be  strictly  construed.  Code,  §  3345.  The 
Code  contains  general  provisions  for  enlarging  the  time  within  which 
proceedings  in  an  action  are  to  be  taken  (section  781.  See,  also, 
Martine  v.  Lowenstein,  68  N.  Y.  456);  and  for  relieving  from  the 
consequences  of  omissions  to  comply  within  the  time  prescribed  (sec- 
tions 721,  783).  These  provisions  show  that,  where  time  is  not  of  the 
essence  of  the  proceeding,  the  tendency  is  to  extend  it,  and  relieve 
from  past  omissions  in  respect  thereto.  The  provision  made  espe- 
cially applicable  to  this  class  of  cases  is  that  relating  to  the  justifi- 
cation of  bail  on  arrest,  and  it  would  seem  extraordinary  if  persons 
temporarily  discharged  on  bail  should  have  their  sureties  rejected 
in  every  case  where  they  could  not  (perhaps  by  circumstances  beyond 
their  control)  attend  on  the  day  appointed  for  the  justification,  or  on 
the  day  following;  yet,  in  the  case  of  an  unyielding  creditor,  this 
result,  with  incarceration  of  the  defendant,  might  follow,  and  the 
court  would  be  powerless  to  prevent  it,  if  the  plaintiff's  contention 
is  to  prevail.  The  former  practice  permitted  further  time  to  defend- 
ants in  such  cases  upon  cause  shown.  1  Wait,  Prac.  684;  Bums  v. 
Bobbins,  1  Code  R.  62;  West's  Bail,  1  Chit.  292;  Hamilton  v.  Dains- 
ford,  2  Chit.  82. 

In  view  of  the  prevailing  and  growing  sentiment  in  favor  of  per- 
sonal liberty,  it  cannot  be  inferred  that  the  legislature  intended,  by 
adding  the  provision  limiting  an  adjournment  to  the  next  judicial 
lay,  to  deprive  persons  whose  liberty  was  at  stake  of  privileges 
they  had  previously  enjoyed.  It  should  rather  be  presumed  that  the 
addition  was  made  for  their  protection,  to  prevent  pursuing  creditors 
from  obtaining  long  adjournments,  for  purposes  of  oppression.  To 
administer  the  act  intelligently,  a  reasonable  discretion  must  be 
exercised.  See  1  Enc.  PI.  &  Prac.  238;  Ex  parte  Butter,  3  Hill, 
464.  If  section  580  is  to  receive  a  liberal  construction,  to  prevent 
oppression  in  arrest  cases,  it  cannot  be  materially  changed  in  other 
proceedings  to  which  it  applies;  for  uniformity  of  interpretation, 
not  diversity,  is  the  guiding  precept  of  the  law. 

The  effect  of  the  stay  procured  by  the  plaintiff  was  to  suspend 
proceedings  on  the  justification  until  after  its  motion  was  decided, 
taking  away  no  right  already  acquired,  and  avoiding  no  act  al- 
ready done.  2  Till.  &  S.  Prac.  905.  It  merely  postponed  the  justi- 
fication until  the  entry  of  the  order  on  the  decision.  23  Am.  &  Eng. 
Enc.  Law,  548. 

The  defendant  claims  that  the  counter  bond  was  legally  approved 
on  November  9th,  because  he  had  at  that  time  no  personal  notice  of 
the  stay.  The  affidavit  of  his  attorney  shows  that  the  ordw  contain- 
ing the  stay  must  have  been  served  at  his  office  on  Friday  afte^ 
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noon,  November  8th,  after  4  p.  m.,  although  he  did  not  receive  it 
until  late  the  following  day;  hence  his  want  of  knowledge  thereof 
at  the  time  the  undertaking  was  approved.  The  service  made  was 
sufficient  (Code,  §  797)  to  charge  the  attorney  with  notice  of  the  or- 
der and  the  stay,  and  what  he  did  thereafter  in  violation  thereof  was 
irregular.  An  attorney  cannot,  by  absenting  himself  from  his  of- 
fice, no  matter  for  what  cause,  relieve  himself  or  his  client  from  the 
effect  of  the  service  of  papers  legally  made.  The  approval  of  the 
counter  bond,  in  violation  of  the  stay,  was  a  nullity  (Duncan  v.  In- 
surance Ck).,  2  Wend.  625;  Starr  v.  Francis,  22  Wend.  633;  Mallory 
V.  Insurance  Co.,  7  Hill,  192;  White  v.  Klinken,  16  Abb.  Prac.  109; 
Devlin  v.  Mayor,  etc.,  9  Daly,  331;  Bank  v.  Kimball,  20  Abb.  N.  C. 
290),  and  was  so  regarded  by  the  court  upon  the  decision  of  the  mo- 
tion; for  the  court  inserted  a  provision  requiring  the  sureties  to 
attend  for  justification  on  two  days'  notice  from  the  plaintiff's  at- 
torney. The  plaintiff  having,  by  his  motion  and  the  stay  contained 
in  the  order,  prevented  the  justification  of  the  sureties  on  Novem- 
ber 9th,  and  suspended  such  examination  until  the  decision  of  the 
motion,  the  court  properly  fixed  a  method  by  which  the  justification 
might  be  resumed  at  the  pleasure  of  the  plaintiff,  to  be  expressed  in 
a  two-days  notice,  and  permitted  a  new  undertaking  to  be  given,  as 
provided  by  section  580,  supra. 

The  question,  therefore,  resolves  itself  into  one  of  practice  in  the 
court  below.  No  substantial  right  was  denied,  and  we  cannot  re- 
view what  seems  to  have  been  nothing  more  than  the  lawful  ex- 
ercise of  a  legal  discretion.  Soule  v.  Veyrac,  13  Misc.  Rep.  168,  34 
N.  Y.  Supp.  112;  French  Co.  v.  Marx,  10  Misc.  Rep.  384,  31  N.  Y. 
Supp.  122. 

The  order  appealed  from  must  be  affirmed,  with  costs.    All  concur. 


(16  Misc.  Rep.  137.) 

In    re    WACHTER'S    ESTATE. 

(SurrojErate's  Court,   Cattaraugus  County.    February,  1896.) 

1.  Gift  Inter  Vivos— Delivery. 

On  an  issue  as  to  whether  decedent  had  given  to  his  daughter,  who 
lived  In  his  family,  a  horse  and  buggy,  the  widow,  who  was  the  admin- 
istratrix, testified  that  deceased,  three  years  before,  gave  the  horse  and 
buggy  to  the  daughter,  who  worked  for  deceased  In  haying  time;  that 
the  daughter  took  charge  of  the  horse  after  deceased  gave  it  to  her,  and 
^  when  he  used  it  he  would  call  the  daughter  to  hitch  up  her  horse;  and 
that  all  the  stuff  to  keep  the  horse  came  from  the  farm.  The  daughter 
testified  that  she  took  sole  charge  of  the  horse,  and  drove  it  whenever 
she  chose,  without  asking  permission.  Her  two  brothers  testified  that 
they  had  asked  their  father  for  the  horse,  and  he  always  said  that  he  had 
given  it  to  the  daughter.  Held  a  sufficient  delivery  to  constitute  a  valid 
gift  inter  vivos. 

2.  Executors  and  Administrators— Support  op  Widow  during  Quarantine. 

A  widow,  during  her  quarantine,  is  entitled  to  her  reasonable  suste- 
nance out  of  the  estate  of  her  husband,  though  an  Inventory  of  the  estate 
has  been  made,  and  the  statutory  portion  of  the  assets  set  off  for  the 
widow. 
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8.  Same— Funeral  Expbkbes— Mourntkg  Attire. 

Expenses  incurred  by  a  widow  in  the  purchase  of  mourning  attire  to 
attend  the  funeral  of  her  husband  are  allowable  out  of  the  estate,  as 
funeral  expenses. 

Judicial  settlement  of  the  accounts  of  the  administratrix  of  the 
estate  of  Frederick  Wachter,  deceased. 

N.  M.  Allen,  for  administratrix. 
W.  K.  Harrison,  for  contestant. 

DAVIE,  S.  The  contestant  seeks  to  charge  the  administratrix 
with  the  value  of  certain  personal  property — a  horse  and  buggy,  and 
a  quantity  of  blacksmith  tools — which,  as  is  alleged,  belonged  to  tlie 
intestate,  and  are  not  accounted  for.  It  is  asserted  on  behalf  of  the 
administratrix  that  the  intestate,  prior  to  his  death,  had  parted  with 
the  title  to  this  property;  that  he  had  given  the  horse  and  buggy  to 
his  daughter,  Julia,  and  the  blacksmith  tools  to  a  son.  The  evi- 
dence clearly  shows  a  design  on  the  part  of  the  intestate  of  making 
such  gifts,  and  an  express  declaration  thereof.  The  gifts  were  fully 
consummated,  so  far  as  the  mere  words  of  gift  are  concerned.  The 
only  question  which  arises  is  as  to  w^hether  or  not  there  was  such 
a  delivery  of  the  property  sought  to  be  given  as  the  law  requires  in 
order  to  constitute  a  valid  gift  inter  vivos.  The  horse  and  buggy 
in  question  were  kept  upon  the  farm  occupied  by  the  intestate  and 
family.  The  daughter,  Julia,  had  always  resided  at  home,  and,  at 
the  time  of  the  alleged  gift,  was  a  minor.  The  administratrix  tes- 
tified that; 

"Deceased  gave  the  horse  and  buggy  to  Julia  when  she  was  nineteen  years 
old.  That  was  three  years  ago  last  November.  She  worlced  for  the  de- 
ceased in  haying.  Julia  always  took  charge  of  the  horse  after  deceased  gave 
it  to  her.  After  deceased  gave  the  horse  and  buggy  to  Julia,  he  used  it 
some,  but  would  caU  on  Julia  to  hitch  up  her  horse.  Did  that  some  before 
he  gave  it  to  her,  but  not  so  much.  The  stuff  to  keep  the  horse  on  all  came 
from  the  farm." 

The  daughter,  Julia,  testified: 

"I  used  to  take  care  of  the  horse,  and  hitch  it  up  and  drive  It,  for  several 
years.  Deceased  drove  it  more  or  less.  There  came  a  time  when  I  took  care 
of  the  horse  exclusively.  That  was  for  two  months  before  father  died.  I 
drove  whenever  and  wherever  I  chose,  without  asking  permission." 

The  witness  Dennis  Wachter  testified: 

••I  heard  the  deceased  say  that  my  sister  was  the  one  who  owned  the  horse. 
He  said  that  when  I  asked  him  for  it.    He  told  me  to  ask  her  for  it" 

Frank  Wachter  testified: 

''I  asked  him  [the  intestate]  for  the  horse,  and  he  told  me  it  belonged  to 
Julia;  that  he  had  given  it  to  her;  that  she  had  always  helped  him  through 
haying,  and  he  had  made  her  a  present  of  it" 

This  was  substantially  all  the  evidence  bearing  upon  the  ques- 
tion of  the  making  of  the  gift  and  the  delivery. 

It  is  undoubtedly  the  law  that,  in  order  to  constitute  a  valid  gift, 
there  must  be  a  delivery  of  the  property  with  the  intention  to  give. 
The  donor  must  part  with  the  dominion  and  control  of  the  thing  be- 
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fore  the  gift  can  take  effect.  Mere  words  of  gift  alone  are  not  sufB- 
cient,  and  are  not  the  basis  of  any  action.  Martin  v.  Punk,  75  N. 
Y.  134;  Gray  v.  Barton,  55  N.  Y.  68.  The  nature  of  the  delivery 
must,  however,  necessarily  depend  to  some  extent  upon  the  char- 
acter of  the  thing  given,  and  the  relative  situation  of  the  parties. 
TVhere  the  articles  are  numerous,  and  not  susceptible  of  actual 
manual  delivery,  a  symbolical  delivery  is  suflftcient.  8  Am.  &  Eng. 
Enc.  Law,  p.  1315.  In  one  case  it  was  held  a  suflftcient  delivery  to 
constitute  a  valid  gift  to  a  married  woman  of  household  furniture  in 
the  possession  of  herself  and  family,  where  one  who  had  just  pur- 
chased under  a  chattel  mortgage  made  by  her  husband,  pointing  out 
certain  articles  to  the  wife,  said,  '1  give  you  these,  and  all  the  prop- 
erty I  have  this  day  purchased,"  and  that  such  property  remaining, 
after  the  gift,  in  the  house  occupied  by  the  husband  and  wife  to- 
gether, was  to  be  deemed  in  the  possession  of  the  wife.  Allen  v. 
Ck)wan,  23  N.  Y.  502.  In  a  case  where  a  father  had  purchased  a 
lottery  ticket  which  he  declared  he  gave  to  his  infant  daughter,  and 
wrote  her  name  upon  it,  and,  after  it  had  drawn  a  prize,  declared 
he  had  given  the  ticket  to  the  child,  it  was  held  that  the  prize  money 
was  hers.  Grangiac  v.  Arden,  10  Johns.  293.  In  another  case  the 
plaintiff  and  her  brother  lived  with  their  father,  on  his  farm.  The 
brother,  on  account  of  the  infirmities  of  the  father,  had  the  whole 
management  of  the  farm,  and  provided  for  the  common  household. 
The  carriage  in  question  was  kept  in  the  carriage  house  when  not 
in  use.  The  father  called  the  members  of  the  family  together,  and, 
in  the  presence  of  all,  gave  the  carriage  to  the  plaintiff,  requesting 
all  to  witness  the  gift.  The  brother  afterwards  took  the  carriage, 
claiming  that  the  father  had  given  it  to  him;  and  it  was  held  that 
if  there  was,  under  the  facts  of  the  case,  a  declaration  of  a  gift,  in 
plain  terms,  and  a  surrender  and  acceptance  of  dominion,  it  was  a 
suflflcient  delivery.  Fletcher  v.  Fletcher,  45  Am.  Rep.  G27,  note. 
See,  also,  case  of  Penfield  v.  Thayer,  2  E.  D.  Smith,  305.  After  the 
gift  is  made  complete,  it  is  not  necessary  that  the  donee  retain  the 
possession  of  the  property.  The  subsequent  possession  by  the  donor, 
while  it  may  throw  suspicion  on  the  transaction,  as  being  a  fraud 
against  creditors,  if  satisfactorily  explained,  will  not  divest  the  donee 
of  the  title  to  the  property,  when  it  has  once  been  lawfully  acquired 
by  him.  8  Am.  &  Eng.  Enc.  Law,  p.  1317.  Under  all  the  facts  dis- 
closed by  the  evidence,  it  is  entirely  apparent  that  the  intestate  de- 
signed to  give  the  property  in  question  to  the  daughter;  that  he  sub- 
sequently recqgniied  her  control  and  dominion  over  it;  that  she 
did  exercise  acts  of  ownership  over  the  property.  There  is  no  evi- 
dence that  the  intestate  ever  made  any  claim  to  the  property  after 
the  gift  to  the  daughter.  Consequently,  it  seems  quite  clear  that  it 
should  be  held  that  the  daughter's  title  to  this  property  had  become 
perfected,  and  was  in  all  respects  valid.  The  authorities  above  cited, 
and  the  conclusion  reached,  are  entirely  applicable  to  the  transaction 
between  the  intestate  and  his  son  regarding  the  blacksmith  tools. 
The  making  of  the  gift  and  the  assumption  of  dominion  on  the  part 
of  the  donee,  in  this  instance,  are  quite  clearly  established.    Conse- 
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quently,  the  administratrix  should  not  be  charged  with  the  value 
of  any  portion  of  this  property. 

In  the  account  filed  the  administratrix  charges  the  estate  with  the 
expense  of  her  maintenance  during  the  40  days  immediately  follow- 
ing her  husband^s  death;  also,  with  the  amount  expended  by  her  in 
the  purchase  of  mourning  apparel  for  herself  and  minor  daughter. 
These  charges  are  objected  to.  An  inventory  of  the  personal  estate 
of  the  deceased  was  made  and  filed,  and  the  portion  of  the  assets  to 
which  the  widow  was  entitled  properly  set  off  to  her,  including  such 
family  supplies  as  were  on  hand  at  the  time.  It  is  claimed  on  the  part 
of  the  contestant  that  the  widow's  right  of  support  during  her  quar- 
antine should  be  limited  to  the  property  so  set  apart  to  her.  This 
claim  is  not  sustained  by  the  authorities.  The  widow  is  entitled 
to  her  reasonable  sustenance  out  of  the  estate  of  her  husband  during 
her  quarantine,  by  the  express  provisions  of  the  statute.  4  Rev.  St. 
(8th  Ed.)  p.  2456,  §  17;  Johnson  v.  Corbett,  11  Paige,  265. 

A  more  novel  and  peculiar  question,  however,  arises  in  relation  to 
the  expense  incurred  by  the  widow  in  the  purchase  of  mourning  at- 
tire. No  claim  is  made  that  such  expense  was  unreasonable,  consid- 
ering the  extent  of  the  estate.  So  the  abstract  proposition  arises  as 
to  whether  or  not  a  reasonable  expenditure  for  mourning  apparel  for 
the  widow  and  minor  daughter  should  be  regarded  as  a  legitimate 
part  of  the  funeral  expenses.  Reasonable  funeral  expenses  are  al- 
ways regarded  as  a  proper  charge  against  the  estate,  but  does  the 
term  include  an  expenditure  for  the  purpose  indicated?  The  term 
"funeral"  embraces,  not  only  the  solemnization  of  interment,  but 
the  ceremonies  and  accompaniments  attending  the  same.  Such 
ceremonies  are  prompted  by  affection,  and  their  character  is,  to  some 
extent,  determined  by  the  religious  faith  and  sentiment  of  the 
friends  of  the  deceased ;  their  extent  and  magnitude  depending  upon 
the  condition  of  the  estate,  and  the  station  in  life  which  had  been 
occupied  by  the  deceased,  varying  from  the  simple  bier  to  the  im- 
posing catafalque,  from  the  informal  liturgical  service  or  scriptural 
reading  for  the  humble  to  the  elaborate  oraisons  funebres  attending 
the  obsequies  of  the  renowned.  The  wearing  of  suitable  mourning 
apparel  is  commonly  regarded  not  only  as  a  proper,  but  almost  in- 
dispensable, mark  of  affection  and  evidence  of  grief.  The  distribu- 
tion of  a  decedent's  estate  among  his  next  of  kin  without  providing 
therefrom  for  the  usual  and  conventional  ceremonies  in  memory  of 
the  dead  would  seem,  not  only  parsimonious,  but  utterly  repugnant 
to  one's  conception  of  justice  and  propriety.  In  re  Allen's  Estate, 
3  Dem.  Sur.  524,  this  same  question  was  considered,  and  an  ex- 
penditure of  this  character  allowed  from  the  estate,  and  I  am  of  the 
opinion  that  the  conclusions  reached  in  that  case  were  entirely  right. 

A  decree  will  be  made  and  entered  judicially  settling  the  account 
of  the  administratrix  as  filed.    Ordered  accordingly. 
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ae  Misc.  Rep.  190.) 

'       In  re   BENNETT'S   ESTATE. 

In  re  CLINTON  et  al. 

(Surrogate's  Court,  Erie  County.    February,  1896.) 

1.  Trustees — Compensation. 

Where  testatrix  devised  and  bequeathed  property  to  her  executors  as 
trustees,  to  apply  so  much  thereof  as  they  shoiUd  deem  judicious  for  the 
care,  support,  and  maintenance  of  her  husband,  the  executors,  as  trustees, 
took  title  only  to  so  much  of  the  estate  as  was  expended  for  the  care  and 
support  of  the  beneficiary,  and  are  entitled  to  commissions  In  both  capaci- 
ties on  so  much  only. 

2.  Executors— Commissions — Conversion  of  Realty. 

Where  a  will  authorizes  a  sale  of  all  the  real  estate  of  testatrix,  the  real 
estate  becomes  personalty  as  of  the  time  of  her  death,  for  the  purpose 
of  determining  whether  the  personal  property,  over  all  her  debts,  amounts 
to  $100,000,  and  therefore  entitles  the  executors  to  full  commissions  each, 
under  Code  Civ.  Proc.  §  2736. 
8.  Same  -(.  omputation— Actual  Disbursements. 

While,  in  such  case,  each  of  the  executors  is  entitled  to  full  compensa- 
tion, commissions  will  be  allowed  only  on  the  moneys  actually  received 
and  paid  out. 

Proceedings  for  the  judicial  settlement  of  the  accounts  of  Spencer 
Clinton  and  others,  as  executors,  etc.,  of  Harriet  A,  Bennett,  de- 
ceased. 

Adoiph  Rebadow,  for  Spencer  Clinton  and  others. 

Clark  H.  Timmerman,  for  infant  legatees. 

MARCUS,  S.  This  is  a  proceeding  for  an  accounting,  in  which 
the  principal  questions  to  be  determined  arise  from  certain  claims 
made  by  the  executors  and  trustees  for  commissions  under  the  stat- 
ute. The  amount  involved  and  the  question  to  be  considered  lead 
me  to  give  my  reasons  for  reaching  conclusions  hereinafter  ex- 
pressed. 

The  executors  and  trustees  of  this  estate  claim  each  to  be  enti- 
tled to  full  compensation  in  both  capacities,  on  the  ground  that,  as 
trustees,  they  became  entitled,  under  the  will  of  decedent,  to  charge 
commissions  when  their  duties  as  such  trustees  became  ended  and 
terminated  by  the  death  of  David  S.  Bennett,  and  that,  since  the 
death  of  David  S.  Bennett,  they  became  and  are  entitled  to  charge 
commissions  as  executors,  and  also  to  be  allowed  commissions  on 
the  value  of  certain  real  estate  devised  to  them  in  trust,  and  re- 
maining unsold  at  the  present  time.  Harriet  A.  Bennett  died  on 
the  2d  day  of  February,  1894,  leaving  a  will,  which  was  proved,  and 
letters  testamentary  issued  to  Spencer  Clinton,  Truman  G.  Avery, 
and  Georgiana  W.  Jenks,  as  executors.  They  entered  upon  the  dis- 
charge of  their  duties,  and  now  present  their  account  for  judicial 
settlement.  No  objections  are  made  to  the  account,  and  the  same 
must  therefore  be  allowed  as  filed.  To  the  claims  of  the  executors 
for  commissions  as  trustees,  the  special  guardian  for  the  infant  leg- 
atees objects.  The  account  shows  that  the  personal  estate  of  the 
testatrix  amounted  to  166.299.29;  her  real  estate  being  the  Bennett 
elevator,  valued  at  |500,000,  and  an  income  thereof  since  her  death, 
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amounting  to  ^94,606.21.  If  the  claim  of  the  learned  counsel  for 
the  executors  is  good,  then  two  commissions  must  be  allowed  to  each 
of  the  three  executors,  in  the  two  capacities  of  trustees  and  exec- 
utors, amounting  to  about  f36,000,  for  their  services.  This  matter 
has  been  presented  and  briefs  filed  upon  the  theory  that  the  test 
alone  is,  in  this  case,  whether  the  duties  of  the  offices  of  executors 
and  trustees  are  **interwoven,  inseparable,  and  blended  together/^ 
or  whether  they  were  separable,  distinct,  and  not  co-existing.  Un- 
der item  3  of  the  will  of  the  testatrix,  the  following  words  are  used: 
"I  give,  devise,  and  bequeath  all  my  estate,  both  real  and  personal,  in- 
cluding aU  claims  and  demands  which  I  may  possess,  not  hereinbefore  de- 
vised, to  my  executors  hereinafter  named,  as  trustees,  to  have  and  to  hold 
the  same  upon  the  following  trust:  To  apply  the  income  thereof,  and  so  much 
of  the  principal  thereof  as,  in  their  judgment,  shaU  be  judicious,  for  the  care, 
support,  and  maintenance  of  my  husband,  David  S.  Bennett;  and  I  give 
them  fuU  power  and  authority  to  use  the  whole  of  said  principal  and  income 
for  that  purpose,  if,  in  their  judgment,  it  shall  be  advisable  to  do  so  to  secure 
his  happiness  and  comfort." 

The  counsel  for  the  executors  claim  that  they  are  entitled  to  com- 
pensation as  trustees,  upon  the  proposition  that  this  trust  is  sep- 
arable and  distinct  from  the  administration  of  the  estate;  while  the 
special  guardian  contends  that  the  two  functions  seem  to  co-exist 
during  the  whole  duration  of  the  trust;  that  the  duties  of  the  exec- 
utors do  not  cease  before  those  of  the  trustees  begin;  and,  further, 
that  the  will  provides  that  the  estate  should  go  first  into  the  hands 
of  the  executors,  for  the  purpose  of  carying  out  items  1  and  2,  and 
then  to  the  trustees,  for  the  purpose  of  carying  out  item  3;  and  then 
again  into  the  hands  of  the  executors,  for  the  purpose  of  carrying 
out  the  remainder  of  the  provisions  of  the  will,  making  the  trust  an 
incident  to  the  duties  of  the  executors,  which  began  before  the  com- 
mencement of  the  trust,  and  continued  through  its  whole  duration 
and  after  its  determination. 

In  the  view  I  take  of  this  matter,  I  deem  it  unnecessary  to  de- 
termine whether  the  functions  and  duties  of  the  executors  as  such, 
on  the  one  hand,  and  as  trustees,  on  the  other,  are  separable  and 
distinct.  The  executors  are  not  accounting  as  trustees.  The  death 
of  David  S.  Bennett,  which  occurred  on  the  6th  day  of  November, 
1894,  terminated  the  trust,  and  the  duties,  powers,  and  functions  of 
the  trustees  thereupon  ceased.  Undoubtedly,  they  would  have  had 
the  right  to  expend  the  entire  estate,  under  the  trust,  for  his  benefit, 
if  they  had  deemed  the  same  judicious,  for  they  had  the  authority  to 
do  so.  But  they  did  not.  The  estate  goes  back  from  the  trustees 
to  the  executors,  by  operation  of  law;  for  the  trust  does  not  men- 
tion or  direct  what  shall  be  done  with  the  residuum  of  the  trust  es- 
tate after  the  death  of  David  S.  Bennett.  The  trustees  took  ti- 
tle only  to  so  much  of  the  estate  as  was  expended  for  the  care  and 
support  of  the  cestui  que  trust,  and  they  are  entitled  to  commissions 
pro  tanto.  The  estate  of  the  trustees  took  priority  over  the  estate 
of  the  executors  only  for  the  purpose  of  the  trust,  and  to  no  greater 
extent,  and  the  unsold  lands,  being  the  Bennett  elevator,  passed  up- 
on the  termination  of  this  trust  to  the  executors. 

The  counsel  for  the  executors  argues  that  the  executors,  as  trus- 
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tees,  are  entitled  to  commissions  upon  the  entire  estate  compre- 
hended by  the  trust,  if  the  trustee  had  expended  but  50  cents  for  the 
cestui  que  trust,  and  he  then  had  died  before  any  further  expenditure 
had  beeh  made  by  the  trustees  in  his  behalf.  I  cannot  agree  to  such 
a  contention.  Under  the  common  law,  a  trustee  was  entitled  to  no 
compensation;  but  the  statute  now  gives  commissions,  but  always 
upon  the  assumption  that  something  has  been  done  by  the  trustees 
to  entitle  them  to  the  same,  and  that  services  of  some  kind  were 
rendered.  Nowhere  in  the  account  in  this  case  (which  must  be  re- 
garded as  a  distinct  admission  of  all  matters  stated  therein)  can  be 
found  a  payment  or  transfer  of  any  property  as  trustees.  There  are 
no  vouchers,  receipts,  or  payments  in  this  large  account  made  as 
trustees,  unless  it  be  the  small  sum  charged  to  the  account  of  David 
8.  Bennett,  amounting  to  $236.25,  and  the  household  expenses, 
amounting  to  $2,339.04;  and,  while  doubt  might  be  expressed  as  to 
these  amounts,  I  am  satisfied  to  allow  and  recognize  the  expenditures 
of  these  sums  by  the  executors  in  their  capacity  as  trustees.  The 
trustees  took  such  an  estate  only  as  was  commensurate  with  their 
trust,  and  commissions  can  be  computed  only  to  such  an  extent. 
Any  other  view  would  resultjn  paying  for  services  not  rendered;  and 
to  allow  to  the  executors,  as  trustees,  the  sum  of  about  $18,000,  upon 
the  theory  that  they  had  the  right  to  convert  the  estate  compre- 
hended by  the  trust,  but  which  they  did  not  do,  because  of  ample 
means  from  other  sources  to  maintain  the  cestui  que  trust,  would 
be  injecting  life  into  a  dead  trust,  with  no  other  purpose  than  to 
enrich  these  executors,  as  trustees,  for  services  never  performed. 

The  counsel  for  the  executors  sought,  upon  the  hearing,  to  esti- 
mate the  value  of  the  unsold  real  estate,  in  order  to  fix  a  basis  for 
computing  the  commissions  of  the  trustees,  and  such  testimony 
showed  the  elevator  property  to  be  worth,  taking  the  minimum 
amount  given,  $500,000.  The  case  of  Phoenix  v.  Phoenix,  28  Hun, 
629,  cited  in  the  brief  of  counsel  for  the  executors,  which  held:  *T[n 
a  trust  of  this  nature,  where  the  entire  control  and  management  of 
the  real  estate  is  confided  to  the  trustees,  the  decisions  are  uniform 
in  holding  that  their  commissions  are  to  be  cast  upon  the  value  of 
the  real  ^ate,  as  a  safe,  prudent,  and  uniform  mode  of  ascertaining 
the  value  of  the  services  rendered  by  the  trustees," — was  reversed 
in  Phoenix  v.  Livingston,  101  N.  Y.  451,  5  N.  E.  70,  as  to  the  allow- 
ance of  commissions  upon  the  value  of  unsold  lands.  No  values  can 
be  estimated  in  order  to  fix  commissions  in  advance  of  conversion 
into  money,  nor  can  commissions  be  allowed  on  unsold  lands.  The 
mere  holding  of  title  will  not  be  deemed  money  for  the  purpose  of 
computing  commissions.  Matter  of  McLaren's  Estate,  6  Misc.  Rep. 
483,  27  N.  Y.  Supp.  289;  Phoenix  v.  Livingston,  101  N.  Y.  451,  5  N. 
E.  70.  The  rule  laid  down  in  the  case  of  McAlpine  v.  Potter,  126 
N.  Y.  290,  291,  27  N.  E.  475,  clearly  decides  that  no  commissions 
can  be  based  upon  estimated  values.  Since  there  is  nothing  but  un- 
sold elevator  property 'claimed  by  the  trustees  on  which  to  base  com- 
missions, none  could  be  allowed  the  trustees  until  actual  conver- 
sion into  money  or  its  equivalent.    There  was  "no  receiving  and  pay- 
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ing  out  any  moneys,"  which  acts  are  essential  before  commissions 
can  be  allowed. 

The  special  guardian  also  objects  to  the  executors  each  receiving 
full  commissions  on  the  ground  that  the  personal  property,  as  shown 
by  the  account  of  the  executors,  does  not  amount  to  f  100,000,  or  more, 
over  all  her  debts,  and  thus  come  within  section  2736  of  the  Code  of 
Civil  Procedure,  so  that  each  of  the  three  executors  may  be  entitled 
to  full  commissions.  I  cannot  agree  with  him  in  this  contention. 
While  it  is  true  that  the  account  does  not  show  the  personal  prop- 
erty of  the  testatrix  to  have  been  of  the  value  of  $100,000  or  more, 
yet  by  adding  the  value  of  the  elevator  property  of  which  she  died 
seized,  and  which  remains  unsold,  the  total  value  of  her  property 
will  then  largely  exceed  $100,000. 

An  examination  of  the  will  satisfies  me  that  the  testatrix  directed 
a  conversion  of  the  elevator  property.  The  will  directs  a  sale  of  all 
of  her  real  estate.  The  duty  is  obligatory,  and  by  virtue  of  soch 
direction,  under  the  well-known  rule  of  ccMiversion,  the  real  entate 
becomes  personaltv  as  of  the  time  of  her  death.  Stagg  v.  Jackson, 
1  N.  Y.  212;  White  v.  Howard,  46  N.  Y.  162;  Greenland  v.  Waddell, 
116  N.  Y.  240,  22  N.  E.  367;  Redf.  Prac.  tit.  "Canon  of  Interpreta- 
tion," 14.  Although  the  moneys  actually  received  by  the  executors 
do  not  exceed  $100,000,  yet,  for  the  purpose  of  ascertaining  the  value 
of  the  personal  property  over  all  debts,  evidence  was  properly  given 
to  show  that  the  remainder  of  the  unadministered  estate  will  exceed 
$100,000,  so  that  the  court  can  determine  whether  the  allowance 
should  be  a  full  compensation  to  each  executor,  or  a  full  compen- 
sation to  all ;  but  the  executors,  are  entitled  to  no  more  compensa- 
tion than  for  moneys  actually  received  and  paid  out.  The  executors 
can,  therefore,  only  be  entitled,  on  this  accounting,  to  commissions 
on  the  moneys  actually  received  and  paid  out. 

I  therefore  conclude  to  allow  to  each .  executor  full  commissions 
upon  the  moneys  actually  received  and  paid  out,  as  shown  by  their 
account,  and  to  allow  a  single  commission  in  their  capacity  as  trus- 
tees upon  the  amount  expended  in  behalf  of  David  S.  Bennett  The 
individual  claims  of  the  executors  against  the  testatrix,  proved  be- 
fore the  surrogate,  are  allowed  as  proven. 


ae  Misc.  Rep.  125.) 

In  re  GASTEN'S  WILL. 

(Surrogate's  Court,  Kings  County.    February,  1896.) 

Wills— Construction— Purpose  op  Lkgacy. 

Testatrix  bequeathed  ^25,000  to  a  cburch  for  the  purpose  of  paying  off 
a  mortgage  on  the  church.  When  the  will  was  made,  there  was  a  mort- 
gage of  $25,000  on  the  church,  on  which,  during  the  testatrix's  Ufetime, 
$11,000  was  paid,  part  of  which  payment  was  subscribed  by  testatrix. 
Held,  that  the  church  was  entitled  to  the  entire  amount  of  the  legacy, 
after  deducting  so  much  only  of  the  payment  made  on  the  mortgage  during 
the  testatrix's  lifetime  as  was  subscribed  by  her. 

Proceedings  for  the  probate  of  the  will  of  Jane  Oasten,  deceased. 
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William  Gasten,  for  proponent. 

Burr,  Coombs  &  Wilson,  for  Classon  Avenue  Presbyterian  Chnrch. 

Campbell  &  Moore,  for  residuary  legatees. 

James  W.  Glendenning,  special  guardian. 

ABBOTT,  S.  Jane  Gasten  died  on  the  22d  day  of  November, 
1895,  leaving  a  last  will  and  testament,  which  was  duly  executed  on 
the  7th  day  of  June,  1890.  On  the  probate  of  the  will,  construction 
under  section  2624  of  the  Code  is  sought  of  the  first  paragraph, 
which  reads  as  follows:  "First.  I  hereby  give  and  bequeath  to  the 
Classon  Avenue  Presbyterian  Church,  in  the  city  of  Brooklyn,  coun- 
ty of  Kings,  and  state  of  New  York,  the  sum  of  twenty-five  thousand 
dollars  (|25,000),  for  the  purpose  of  paying  off  the  mortgage  on  said 
church,  or  the  chapel  belonging  thereto,  which  was  assumed  for  the 
purpose  of  building  said  chapel."  At  the  time  the  will  was  penned, 
in  1890,  there  was  a  mortgage  of  |25,000  on  said  Classon  Avenue 
Presbyterian  Church,  no  part  of  which  had  been  paid  off.  Subse- 
quently, however,  at  various  times,  certain  sums  were  paid  on  said 
mortgage,  amounting  in  the  aggregate  to  f  11,000,  so  that  at  the 
time  of  the  decease  of  the  testatrix  there  was  due  and  owing  on 
said  mortgage  only  the  sum  of  f  14,000,  with  some  interest.  The 
question  to  be  determined  is  whether,  under  the  said  first  clause  of 
the  will,  the  said  church  is  entitled  to  the  whole  legacy  of  $25,000, 
or  to  only  so  much  thereof  as  will  enable  it  to  pay  off  the  mort- 
gage as  it  now  stands.  The  church,  answering  the  petition  for  con- 
struction, alleges,  among  other  things,  "that  subsequently  to  the 
execution  of  the  said  will  the  sum  of  |11,000  was  paid  on  account 
of  the  principal  of  the  mortgage  in  said  will  and  said  petitions  re- 
ferred to,  of  which  payments  the  said  Jane  Gasten  had  knowledge, 
and  towards  making  which  payments  she  subscribed  various 
amounts,  yet,  notwithstanding  the  said  fact,  the  said  Jane  Gasten 
permitted  her  said  will  to  remain  unchanged  and  unaltered."  This 
allegation  is  not  denied.  The  counsel  for  the  church  rest  on  this 
answer,  and  have  not  presented  to  the  court  any  brief  to  elucidate 
their  view  of  the  law.  The  counsel  for  the  residuary  legatees  pre- 
sent an  elaborate  brief,  contending  that  it  was  the  expressed  in- 
tention of  the  testatrix  to  give  a  legacy  of  f  25,000,  or  so  much  there- 
of as  might  be  necessary,  to  pay  off  the  mortgage  as  it  should  exist 
at  the  time  her  will  took  effect,  or,  in  other  words,  that  the  amount 
named  was  descriptive  only,  and  the  clause,  "for  the  purpose  of  pay- 
ing off  the  mortgage  on  the  church,"  etc.,  serves  as  a  limitation  of 
the  bequest  as  well  as  explanation  of  its  purpose.  After  careful 
consideration  of  the  brief  and  the  authorities  cited  therein,  I  was 
at  first  inclined  to  take  this  view,  but  subsequent  independent  re- 
search has  convinced  me  that  it  is  erroneous,  and  the  proper  dis- 
position of  this  question  depends  upon  a  different  rule  from  any 
cited  by  the  learned  counsel.  I  have  been  unable  to  find  any  case 
in  this  state  bearing  directly  upon  the  construction  of  such  a  clause 
as  this,  but  in  1  Jarm.  Wills  (5th  Ed.)  p.  694,  the  following  rule  is 
laid  down:    "We  are  to  consider  whether,  in  cases  where  words  are 
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added  expressing  a  purpose  for  which  the  gift  is  made,  such  purpose 
is  to  be  considered  obligatory.    Where  the  purpose  of  the  gift  Ib  the 
benefit  solely  of  the  donee  himself,  he  can  claim  the  gift  without 
applying  it  to  the  purpose,  and  that,  it  is  conceived,  whether  the 
purpose  be  in  terms  obligatory  or  not.    Thus,  if  a  sum  of  money  be 
bequeathed  to  purchase  for  any  person  a  ring,  or  a  life  annuity,  or 
a  house,  or  to  set  him  up  in  business,  or  for  his  maintenance  and 
education,  or  to  bind  him  apprentice,  or  towards  the  printing  of  a 
book  the  profits  of  which  are  to  be  for  his  benefit,  the  legatee  may 
claim  the  money  without  applying  it,  or  binding  himself  to  apply 
it,  to  the  specified  purpose;    and  even  in  spite  of  an  express  dec- 
laration by  the  testator  that  he  shall  not  be  permitted  to  receive 
the  money.    Apreece  v.  Apreece,  1  Ves.  &  B.  364;  Dawson  v.  Heam, 
1  Russ.  &  M.  60G;  Ford  v.  Batley,  17  Beav.  303;  Knox^v.  Hotham, 
15  Sim.  82;  Gough  v.  Bult,  16  Sim.  45;  Webb  v.  Kelly,  9  Sim.  472; 
Barlow  v.  Grant,  1  Vern.  255.    In  Lockhart  v.  Hardy,  9  Beav.  379, 
it  was  held  that  a  legacy  to  a  devisee  to  pay  off  a  mortgage  debt  on 
the  estatedevised  to  him  was  held  good  though  themortgage  was  fore- 
clofsed  in  the  testator's  lifetime.     These  cases  rest  on  the  principle 
that  the  court-  will  not  compel  that  to  be  done  which  the  legatee 
may  undo  the  next  moment,  as  by  selling  the  thing  to  be  purchased 
or  giving  up  the  business."    This  rule,  in  my  opinion,  is  the  proper 
one  to  be  applied  in  this  case,  and  the  whole  amount  of  the  legacy 
should  be  paid  to  the  church,  irrespective  of  the  purpose.    I  have 
no  doubt  that  the  principle  of  ademption  applies  to  this  legacy  in 
so  far  as  it  has  been  reduced  by  the  subscriptions  of  the  testatrix 
towards  paying  off  the  mortgage;  but  it  applies  no  further,  as  there 
can  be  no  ademption  by  strangers.    Rop.  Leg.  380.    I  will  order  a 
reference  in  this  matter  to  ascertain  the  amount  subscribed  and  paid 
by  the  testatrix  towards  the  reduction  of  the  church  mortgage,  and, 
when  this  is  ascertained,  a  decree  may  be  presented  providing  for 
the  ademption  of  the  legacy  accordingly. 
Ordered  accordingly. 

m  MISC.  Rep.  143.)  WHEELER  y.  MOWERS. 

(Oneida  CJounty  Court.    February.  1896.) 

1.  Sale — FRArD— Misrepresentation. 

Statements  by  plaintiff  on  the  sale  of  a  heating  apparatus  to  defendant, 
that  the  apparatus  was  perfect  in  every  respect;  tliat  it  would  heat  the 
house,  and  do  its  worli  better  than  a  furnace;  that  it  would  pay  for  itself 
in  five  years  in  the  saving  of  fuel;  and  that  it  was  cheaper  in  the  end 
than  a  furnace,— are  representations  of  a  promissory  character,  which 
become  merged  in  the  written  contract  of  sale,  and  therefore  are  not 
such  misrepresentations  as  become  the  basis  of  fraud. 

2.  Contracts— Validity— Signing  in  Ignorance  of  Contents. 

A  party  will  not  be  relieved  from  liability  on  his  contract  because  he 
did  not  know  its  contents,  where  he  neglected  to  read  it,  though  he  had 
full  opportunity  to  do  so,  and  no  fraud  or  artifice  was  resorted  to  to  pre- 
vent  his  reading  it. 

Action  by  Frank  E.  Wheeler  against  Henry  S.  Mowers  to  recover 
an  installment  of  flOO  alleged  to  be  due  plaintiff  on  a  hot-water 
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heater  placed  in  defendant's  house  by  plaintiff  under  a  written  con- 
tract. A  verdict  was  rendered  in  favor  of  defendant,  and  plaintiff 
moves  to  set  the  verdict  aside,  and  for  a  new  trial.    Granted. 

S.  M.  Lindsley,  for  the  motion. 
James  Coupe,  opposed. 

DUNMORE,  J.  Defendant  disputes  his  liability  upon  the  con- 
tract in  question,  upon  three  grounds:  First.  He  claims  he  was 
induced  to  enter  into  the  contract  by  fraudulent  representations. 
Second.  He  claims  that  the  words  written  upon  the  margin  of  the 
contract,  "It  is  understood  that  this  guaranty  is  to  heat  the  rooms 
herein  mentioned,  with  the  doors  closed  to  rooms  which  do  not 
contain  radiators,"  were  fraudulently  concealed  from  him.  Third. 
He  claims  plaintiff  has  failed  to  perform  his  contract  by  not  furnish- 
ing heat. 

As  to  the  first  alleged  defense,  the  answer  alleges  that  plaintiff 
"represented  to  the  defendant  that  the  said  heating  apparatus  was 
perfect  in  every  respect;  that  it  would  heat  his  house  and  premises, 
and  do  its  work  better  than  a  furnace;  that  it  would  pay  for  itself 
in  five  years,  or  less  time,  in  the  saving  of  fuel;  that  it  was  cheaper 
in  the  end  than  a  furnace;  that  there  was  no  gas  or  dust  about  it; 
that  it  would  heat  the  defendant's  house,  and  in  any  decent  winter 
weather  defendant  could  leave  his  doors,  throughout  his  house,  open, 
and  it  would  heat  his  house  better  than  a  furnace  would  do;  and 
other  like  statements  and  representations  in  praise  of  said  heating 
apparatus."  Mo^t  of  those  representations  were  promissory  in  their 
character,  and,  as  they  applied  to  a  thing  not  then  in  being,  but 
which  this  contract  provided  should  be  constructed,  and  specified 
how  it  should  be  constructed,  they  must  be  regarded,  not  as  repre- 
sentations, but  rather  as  parol  promises,  and  therefore  merged  in 
the  written  agreement,  A  misrepresentation,  to  become  the  basds 
of  fraud,  must  be  of  an  existing  fact,  and  not  a  promise.  Fisher  v. 
New  York  Common  Fleas,  18  Wend.  608;  8  Am.  &  Eng.  Enc.  Law, 
637,  and  cases  cited.  Applying  the  evidence  to  these  allegations, 
and  we  find  it  clearly  insuflScient  to  present  a  question  for  the  jury 
upon  this  branch  of  the  case. 

As  to  the  second  alleged  defense,  defendant  testified  that  a  copy 
of  the  contract  was  brought  to  him  at  the  roundhouse  in  Utica,  and 
that  he  read  it,  but  did  not  sign  it  then,  and  that  it  did  not  con- 
tain the  marginal  writing.  Subsequently  he  went  to  plaintiff's 
place  of  business,  and  was  introduced  to  Mr.  Daniels.  That  the  con- 
tract, which  he  signed,  was  then  produced  in  duplicate.  One  copy 
was  laid  on  the  desk  before  him,  while  Mr.  Daniels  read  from  the 
other.  Defendant  claims  that  the  marginal  writing  was  not  read 
to  him.  He  testified  that  he  read  the  contract  over  carelessly,  but 
did  not  see  the  marginal  writing.  He  admits  that  he  had  full  op* 
portunity  to  read  and  examine  it,  and  does  not  claim  that  any  fraud 
or  artifice  was  resorted  to  to  prevent  his  reading  or  examining  it. 
He  thereupon  signed  it,  and  took  a  duplicate  copy  home  with  him, 
and  retained  it  in  his  possession.    The  question  presented  here  is^ 
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can  the  defendant,  under  those  circumstances,  be  permitted  to  come 
into  court,  and  say  that  he  did  not  understand  the  terms  of  the  con- 
tract, and  therefore  is  not  bound  by  it?  In  Upton  v.  Tribilcock,  91 
U.  S.  50,  Mr.  Justice  Hunt,  in  writing  the  opinion  of  the  court,  says: 

"That  the  defendant  did  not  read  the  charter  and  by-laws.  If  such  were  the 
fact,  was  his  own  fault.  It  will  not  do  for  a  man  to  enter  into  a  contract,  and, 
when  called  upon  to  respond  to  its  obligations,  to  say  that  he  did  not  read  it 
when  he  signed  it.  or  did  not  know  what  it  contained.  If  this  were  permitted, 
contracts  would  not  be  worth  the  paper  upon  which  they  were  written.  Bui 
such  is  not  the  law.  A  contractor  must  stand  by  the  words  of  his  contract; 
and  if  he  will  not  read  what  he  signs,  he  alone  is  responsible  for  bis  omission," 
—citing  Jaclison  v.  Croy,  12  Johns.  427;  Lies  v.  Stub,  6  Watts,  48;  Farley  v. 
Bryant,  82  Me.  474;  Cofflng  v.  Taylor,  16  111.  457;  Stapylton  v.  Scott,  13  Ves. 
427;  Alvanley  v.  Kinnaird,  2  Macn.  &  G.  7,   29  Beav.  490. 

See,  also,  Grace  v.  Adams,  100  Mass.  505. 

Defendant  relies  upon  Albany  City  Savings  Institution  v.  Burdick, 
87  N.  Y.  40.  In  that  case  one  of  the  defendants  in  a  mortgage  fore- 
closure action  sought  to  reform  a  deed  conveying  the  mortgaged 
premises  to  him  by  striking  therefrom  a  clause  by  which  he  assumed 
to  pay  the  mortgage,  claiming  that  the  grantor  fraudulently  inserted 
it  in  the  deed.  That  case  is  readily  distinguishable  from  this.  A 
deed  of  a  piece  of  property  is  a  definite  instrument  of  itself.  The 
mere  mention  of  it  implies  what  it  would  ordinarily  contain,  but 
that  is  not  so  as  to  a  special  agreement  between  parties  like  the  one 
in  suit  To  hold  that  the  facts  presented  here  would  enable  the  de- 
fendant to  escape  from  the  liability  of  his  contract  would  estab- 
lish a  rule  that  would  destroy  the  value  of  written  agreements,  and 
put  a  premium  on  perjury.  It  would  be  strange,  indeed,  if,  after 
parties  had  entered  into  a  written  contract  by  which  one  was  to  fur- 
nish labor  and  materials  and  the  other  was  to  pay  for  the  same,  that 
after  one  had  performed  his  contract  the  other  would  be  permitted 
to  say:  '*It  is  true,  I  signed  that  contract,  and  I  had  full  oppor- 
tunity to  inspect  it,  but  I  read  it  carelessly,  and  did  not  observe  one 
clause  that  is  in  it;  and  therefore  I  do  not  consider  myself  bound  by 
it.*'  I  da  not  believe  the  courts  in  this  state  will  adopt  such  a  rule. 
I  am  therefore  of  the  opinion  that  defendant  has  not  shown  any 
facts  that  entitle  him  to  be  relieved  from  liability  upon  the  contract 
as  executed,  including  the  marginal  writing. 

As  to  the  third  alleged  defense, — of  nonperformance.  The  con- 
tract does  not  guaranty  any  degree  of  temporary  heat.  At  the  time 
the  tests  were  applied  the  inside  doors  were  not  hung,  the  stair- 
ways were  open,the  walls  were  freshly  plastered,  and  the  evaporation 
from  the  drying  walls  tended  to  reduce  the  temperature.  T4ie  guar- 
anty, I  think,  should  be  construed  to  apply  to  a  finished  house  and 
a  completed  apparatus.  There,  therefore,  was  no  such  test  as  the 
contract  contemplates  as  to  whether  plaintiff  had  performed,  and 
by  the  terms  of  the  contract  could  be  no  such  test  until  after  the 
f  100  sought  to  be  recovered  here  became  payable.  My  conclusiim, 
therefore,  is  that  the  evidence  failed  to  establish  any  defense  to  the 
action,  and  the  verdict  must  be  set  aside,  and  a  new  trial  granted; 
costs  to  abide  event.    If  either  party  desires,  the  order  may  recite 
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that  the  verdict  is  not  set  aside  and  new  trial  granted  in  the  exer- 
cise of  any  discretion,  but  upon  the  ground  that  the  evidence  does 
not  establish  any  defense  as  matter  Qf  law. 
Verdict  set  aside,  and  new  trial  granted. 


ae  Misc.  Rep.  128.) 

In  re  GRIFFITHS. 

(Oneida  County  Court.    February,  1896.) 

1.  Elections—Motion  to  Strike  Namk  from  Regibtry  List— Notice. 

A  provision  that  notice  of  an  order  to  show  cause  why  a  name  should 
not  be  stricken  from  the  list  of  voters  should  be  given  to  certain  persons 
other  than  the  voter  is  merely  surplusage,  not  being  required  by  statute, 
and  a  failure  to  serve  notice  on  such  persons  is  immaterial. 

2.  8ame — Right  to  Vote— Residence  in  Charitable  Institution. 

Const.  1895,  art.  2,  §  3,  which  provides  that,  "for  the  purpose  of  voting, 
no  person  shall  be  deemed  to  have  gained  or  lost  a  residence  •  ♦  • 
while  kept  at  any  •  •  •  asylum  or  institution  wholly  or  partly  sup- 
ported by  ♦  ♦  ♦  charity,"  is  prospective  only,  and  does  not  affect  the 
right  to  vote  of  any  person  who  acquired  a  residence  in  such  institution 
before  the  constitution  was  adopted. 

Application  to  strike  the  name  of  John  Griffiths  from  the  register 
list  of  voters  of  the  Second  election  district  in  the  Eleventh  ward  of 
the  citv  of  Utioa,  on  the  ground  that  said  Griffiths  was  an  inmate 
of  the  Home  for  Aged  Men,  supported  wholly  or  partly  by  charity, 
and  that  he  came  to  said  home  from  some  place  without  the  election 
district,  and  therefore  has  not  gained  a  residence.     Denied. 

James  Coupe,  for  the  motion. 
H.  L.  Gates,  opposed. 

DUNMORE,  J.  A  preliminary  objection  is  raised  by  Mr.  Gates 
that  the  order  to  show  cause  providing  that  notice  should  be  given 
to  Joseph  Harding,  Prank  l^rash,  and  M,  Devereux  had  not  been 
complied  with,  and  that  no  notice  has  been  given  to  them  as  re- 
quired by  the  terms  of  the  order.  We  think  the  provisions  of  the 
order  referred  to  may  be  treated  as  surplusage,  for  the  reason  that 
the  statute  does  not  require  notice  to  be  given  to  any  person  except 
Mr.  Griffiths;  and,  due  notice  having  been  given  to  him,  the  pre- 
liminary objection  is  overruled. 

Upon  the  hearing,  the  following  facts  were  stipulated: 
'That  said  Griffiths  came  to  the  Home  for  Aged  Men  November  1,  1803, 
paid  the  usual  application  fee  of  $2r)0,  and  became  an  Inmate  thereof,  subject 
to  its  rules  and  regulations;  that  he  voted  thereafter  at  the  election  held  in 
1804;  and  be  then  claimed,  and  now  claims,  the  home  as  his  legal  voting 
residence,  and  claims  that  he  has  no  other  legal  home,  and  that  he  expects 
to  remain  at  said  home  for  the  remainder  of  his  life,  and  is  there  kept  [that 
is,  supported]  as  an  inmate  of  such  institution."  ' 

At  the  time  said  Griffiths  came  to  the  home  in  question,  the  provi- 
sions of  the  constitution  relating  to  his  right  to  gain  a  residence 
there  were  as  follows  (article  2,  §  3): 

"For  the  puri)ose  of  voting,  no  person  shall  be  deemed  to  have  gained  or 
lost  a  residence  by  reason  of  his  presence  or  absence,  while  employed  in  the 
service  of  the  United  States;   nor  while  engaged  in  the  navigation  of  the 
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waters  of  this  state,  or  of  the  United  States,  or  of  the  high  seas;  nor  while 
a  student  of  any  seminary  of  learning;  nor  while  kept  at  any  almshouse, 
or  other  asylum,  at  public  expense;   nor  while  contined  in  any  public  prison.** 

There  is  no  pretense  that  said  institution  is  supported  in  whole 
or  in  part  at  public  expense,  or  that  said  Griffiths  was  supported 
there  at  public  expense.  As  said  Griffiths  was  not  kept  at  said  in- 
stitution at  public  expense,  there  is  nothing  in  that  constitutional 
provision  prohibiting  him  from  acquiring  a  residence  there;  and 
as  he  claims  that  he  has  taken  up  his  residence  there  permanently, 
and  expects  to  remain  there  during  the  rest  of  his  life,  at  the  ex- 
piration of  one  year  from  his  entrance  to  the  home  he  became  a 
resident  of  this  state,  and  a  legal  resident  of  that  election  district. 
There  is  no  claim  but  that  he  possessed  all  of  the  other  qualifica- 
tions necessary  to  make  him  a  legal  voter.  He  was,  then,  on  the 
1st  of  November,  1894,  a  legal  resident  and  a  legal  voter  in  the 
Second  election  district  of  the  Eleventh  ward,  and  continued  to  be 
up  till  the  1st  of  January,  1805.  At  that  time  the  new  constitution 
went  into  effect.  The  only  change  made  in  the  above  section  was 
by  the  substitution  of  the  words  "nor  while  kept  at  any  almshouse, 
or  other  asylum  or  institution  wholly  or  partly  supported  at  public 
expense  or  by  charity,"  in  place  of  the  words  "nor  while  kept  at  any 
almshouse,  or  other  asylum,  at  public  expense."  The  question  be- 
fore me  is  as  to  the  effect  of  that  amendment  upon  the  legal  status 
of  said  Griffiths  as  a  voter  in  said  district.  If  the  rights  of  said 
(Griffiths  as  a  voter  had  not  vested  prior  to  January  1,  1895,  an  en- 
tirely different  question  would  be  presented;  but  as  he  had  acquired 
a  legal  voting  residence  in  that  district  prior  to  the  time  the  new 
constitution  took  effect,  and  therefore  had  lost  a  residence  to  vote 
elsewhere  by  reason  of  his  having  gained  residence  in  this  district, 
should  the  constitution  be  so  construed  as  to  divest  him  of  that 
vested  right,  and  leave  him  without  any  voting  residence  anywhere? 
I  think  not.  I  do  not  think  that  was  the  purpose  of  that  consti- 
tutional amendment.  I  do  not  think  it  was  intended  to  change  the 
legal  status  of  the  voting  residence  of  any  person  whose  right  had 
vested  prior  to  January  1,  1895.  The  application  must  therefore 
be  denied. 

Application  denied. 


(10  Misc.  Rep.  130.) 

In  re  GILLOREN. 

(Oneida  County  CJourt.    February,  1896.) 

Taxation— Refunding  op  Illegal  Taxes. 

Under  Laws  1892,  c.  686,  §  16,  which  authorizes  the  board  of  superrlsors 
to  correct  any  manifest  error  in  any  assessment  or  returns,  the  county 
court  has  no  Jurisdiction,  until  application  has  been  made  to  the  board  to 
refund  ille^  taxes.  In  re  Buffalo  Mut.  Gaslight  Co.,  89  N.  B.  86,  144  N. 
Y.  228.  followed. 

Application  by  Richard  Gilloren  for  correction  of  assessments  and 
taxation,  and  refunding  of  illegal  assessments  and  taxation,  on  the 
ground  that  the  property  on  which  petitioner  paid  said  taxes  was 
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exempt  from  taxation,  having  been  purchased  with  pension  money. 
Denied. 

George  C.  Carter,  for  petitioner. 
George  C.  Morehouse,  opposed. 

DUNMORE,  J.  This  application  is  made  under  section  16,  c.  686, 
of  the  Laws  of  1892,  which  provides  as  follows: 

"Any  Buch  board  may  correct  any  manifest  clerical  or  other  error  In  any  as- 
Bessment  or  retuma  made  by  any  one  or  more  town  officers  to  such  board, 
or  which  may  or  shall  have  properly  come  before  such  board  for  its  action, 
continuation  or  review;  and  cause  to  be  refunded  to  any  person  the  amount 
collected  from  him  of  any  tax  illegally  or  improperly  assessed  or  levied,  and 
npon  the  order  of  the  county  court  it  shall  refund  any  such  tax." 

The  above  is  a  revision  of  statutes  previously  existing,  and  has 
been  upon  the  statute  books,  in  substantially  the  same  form,  for 
more  than  25  years.  Its  construction  and  application  have  been 
the  subject  of  much  contention  in  the  courts,  and  the  decisions  are 
not  entirely  harmonious.  People  v.  Supervisors  of  Ulster  Co.,  65  N. ' 
Y.  300;  Hermance  v.  Supervisors,  71  N.  Y.  484;  In  re  New  Y'ork 
Catholic  Protectory,  77  N.  Y.  342;  Williams  v.  Supervisors,  78  N. 
Y.  561;  In  re  Buffalo  Mut.  Gaslight  Co.,  144  N.  Y.  228,  39  N.  E. 
86.  The  case  last  cited  clearly  defines  the  powers  of  the  board  of 
supervisors,  and  also  that  of  the  county  court,  under  the  section  of 
the  statute  referred  to.  On  page  233,  144  N.  Y.,  and  page  86,  39 
N.  E.,  the  rule  is  stated  as  follows: 

*'(4)  But  the  legislature  anticipated  the  possibility  that  the  board  might 
neglect  or  refuse  to  refund  an  illegal  tax,  to  the  person  who  had  paid  it.  In 
such  cases  the  board  is  required,  by  the  statute,  to  cause  it  to  be  refunded  upon 
the  order  of  the  county  Judge,  and  this  is  the  only  power  which  the  statute 
has  conferred  upon  that  officer.  ♦  ♦  ♦  The  board  could  have  corrected  the 
error  before  signing  the  warrant  for  the  collection  of  the  tax,  but  not  having 
done  so,  and  not  having  been  requested  to  do  bo,  the  power  of  the  board  uver 
the  matter  ended,  and  cannot  be  called  into  action  again  until  the  tax  is  paid; 
and  not  until  an  application  for  the  purpose  of  having  it  refunded  has  been 
made  to  them  can  the  county  Judge  make  any  order  on  the  subject." 

That  decision  is  clearly  fatal  to  the  application  here,  for  the  rea- 
son that  no  application  has  been  made  to  the  board  of  supervisors 
of  Oneida  county  to  refund,  or  cause  to  be  refunded,  the  tax  in  ques- 
tion. Until  such  application  is  made,  this  court  has  no  jurisdiction 
in  the  premises.  The  default  of  the  board  of  supervisors  should  be 
opened,  on  payment  of  flO  costs,  to  be  offset  against  costs  of  said 
board  against  petitioner. 

The  application  must  therefore  be  denied,  with  costs.  Ordered 
accordingly. 

a6  Misc.  Rep.  134.) 

In  re  COLE. 

(Oneida  County  CJourt.    February,  1896.) 

City  Council— Refusal  of  Witness  to  Testify  before  Committee. 

A  resolution  of  a  city  councU,  appointing  a  committee  to  look  after 
all  biUs  from  the  various  departments  of  the  city  govemment,  and  to  send 
for  papers,  and  to  employ  counsel  and  experts,  does  not  authorize  it  to 

.     ask  a  witness  summoned  before  It  whether  he  had  seen  any  gambling  in 
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the  city,  or  any  places  where  liquor  was  sold  without  a  license,  and  he  is 
therefore  not  punishable  for  contempt  in  refusing  to  answer  such  question. 

Proceeding  to  punish  J.  Soley  Cole  for  contempt  in  refusing  to  an- 
swer questions  put  to  him  by  a  committee  of  the  common  council  of 
the  city  of  Utica  appointed  under  a  resolution  to  look  over  the  bills 
from  various  city  departments.  The  resolution  as  first  offered  ap- 
plied only  to  the  "city  surveyor's  department  and  all  of  the  depart- 
ments in  the  city  hall."  An  amendment  was  moved  so  as  to  make 
the  resolution  apply  to  "all  the  departments  pertaining  to  the  city," 
and  the  amendment  was  accepted,  and  as  amended  the  resolution 
was  adopted.  Defendant  was  summoned  as  a  witness  before  the 
committee,  and  was  asked  whether  he  had  seen  any  faro  tables  and 
roulette  wheels;  whether  he  had  seen  them  in  operation  within  four 
or  five  weeks;  whether  he  knew  anything  of  places  in  town  where 
liquor  was  sold  without  a  license.  Witness  declined  to  answer  on 
the  ground  that  the  committee  had  no  authority  to  ask  such  ques- 
tions.   Defendant  discharged. 

A.  M.  Beardsley,  for  the  motion. 
John  E.  Brandegee,  opposed. 

DUNMORE,  J.  The  original  resolution  and  amendment  em- 
braced in  one  resolution,  all  surplusage  being  omitted,  would  read 
as  follows: 

"That  a  committee  of  three  be  appointed  to  look  over  all  bills  from  the  city 
surveyor's  department,  the  police  and  fire  board,  charity  board,  school  board, 
city  court,  and  all  departments  pertaining  to  the  city,  and  be  empowered  to 
send  for  persons  and  papers  and  employ  counsel  and  experts/* 

All  the  power  the  committee  had  it  derived  from  the  above  resolu- 
tion. The  real  inquiry  before  me  is  whether  the  questions  addressed 
to  witness  Cole  as  to  his  knowledge  of  faro  tables  and  roulette 
wheels  being  in  operation  in  the  city,  and  as  to  his  knowledge  of  un- 
licensed saloons  being  conducted  in  the  city,  were  within  the  pOiWer 
conferred  upon  the  committee  by  the  above  resolution.  In  Briggs 
T.  Mackellar,  2  Abb.  Prac.  30,  the  court  states  the  rule  applicable 
to  such  cases  as  follows: 

**The  two  questions  asked  Webster  had  reference  to  his  nativity,  and  the 
witness  McCann  was  asked  of  what  country  he  was  a  native.  These  ques- 
tions were  irrelevant.  The  committee  were  directed  to  inquire  or  Inyesti- 
gate  as  to  any  frauds  or  corruptions  in  anj'  branch  of  the  police  department 
and  the  manner  in  which  it  had  been  conducted,  and  they  were  confined  to 
that  subject  and  could  not  enter  upon  any  other.  Whether  an  Inquiry  as  lo 
the  nativity  of  the  persons  comi)osinjr  the  police  department  would  or  would 
not  be  an  appropriate  subject  of  inquiry  on  the  part  of  the  common  council, 
it  is  not  necessary  to  determine.  It  is  sufficient  that  it  was  not  embraced 
In  the  resolution  referred  to  the  committee." 

The  same  rule  was  laid  down  in  Van  Tine  v.  Nims,  3  Abb.  Prac. 
39.  Courts  have  adopted  a  strict,  rather  than  a  liberal  construc- 
tion of  the  powers  of  common  councils  of  cities,  and  of  committees 
appointed  by  them.     Dill.  Mun.  Corp.  §  91,  states  the  rule  as  follows : 

"It  is  a  well-settled  rule  of  construction  of  grants  by  the  legislature,  whether 
public  or  private,  that  only  such  powers  and  rights  can  be  exercised  under 
them  as  are  clearly  comprehended  within  the  words  of  the  act  or  derived 
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therefrom  by  necessary  implication,  regard  being  had  to  the  objects  of  tbp 
grant.  Any  ambiguity  or  doubt  arising  out  of  the  terms  used  by  the  legis- 
lature must  be  resolved  in  favor  of  the  public." 

Again,  in  section  89,  it  says: 

''Any  fair,  reasonable  doubt  concerning  the  existence  of  power  is  resolved 
by  the  courts  against  the  corporation,  and  the  power  is  denied." 

Certainly  the  construction  should  be  no  less  strict  against  the 
power  of  a  committee  of  a  common  council  than  against  the  power 
of  the  original  body  from  whom  such  committee  derived  its  powers. 
Applying  a  much  more  liberal  rule  of  construction  than  the  author- 
ities above  quoted  permit,  it  is  clear  that  the  committee  had  no  pow- 
er to  investigate  as  to  whether  faro  tables  or  roulette  wheels  were 
in  operation,  or  whether  unlicensed  saloons  were  being  conducted  in 
the  city.  The  resolution  simply  empowered  the  committee  to  look 
over  the  bills  of  the  different  departments  and  employ  such  counsel 
and  experts  as  would  enable  them  to  do  that.  The  committee  had 
no  power  except  such  as  was  clearly  comprehended  or  necessarily 
implied  within  the  words  of  the  resolution.  Certainly  the  power  to 
inquire  whether  the  gambling  or  excise  laws  were  being  violated 
was  neither  clearly  expressed  nor  necessarily  implied  within  the 
words  of  that  resolution.  A  resolution  of  this  kind  is  in  the  nature 
of  a  delegation  of  power.  The  resolution  should  be  explicit  as  to 
what  power  is  delegated,  and  the  committee  should  be  limited  to 
that.  Whether  the  council  had  power  to  authorize  such  an  investi- 
gation, or  whether  it  would  have  been  a  wise  exercise  of  power,  is 
nqt  before  me.  The  only  question  here  is,  did  the  resolution  in 
question  authorize  the  committee  to  investigate  the  questions  in- 
quired about?  The  foregoing  views  lead  to  the  conclusion  that  it 
did  not.    The  motion  is  therefore  denied,  and  the  witness  discharged. 

Motion  denied,  and  witness  discharged. 


(16  Misc.  Rep.  142.) 

NEWMAN   V.    WOODCOCK   et  al. 

(Oneida  County  Court.     February,  189G.) 

Justices  of  the  Peace— Adjournment  of  Case. 

Under  Code  Civ.  Proc.  f  2900,  authorizing  an  adjournment  at  plaintiffs 
instance  only  on  the  return  day  of  the  summons,  a  second  adjournment 
at  plaintiff's  instance  is  unauthorized,  and  the  Irregularity  granting  It 
is  not  waived  because  a  condition  that  plaintiff  pay  defendant's  witness 
fees  was  imposed  and  complied  with. 

Appeal  from  justice  court. 

Action  by  Fred  Newman  against  William  Woodcock  and  others. 
Issue  was  joined  May  4,  1895.  The  cause  was  then  adjourned  till 
May  11th,  on  which  day  plaintiff  asked  for  a  further  adjournment, 
which  was  granted,  over  defendants'  objection,  on  condition  that 
plaintiff  pay  defendants'  witness  fees.  Judgment  was  rendered  in 
favor  of  plaintiff,  and  defendants  appeal.     Reversed. 

George  E.  Pritchard,  for  appellants. 
George  M.  Wirt,  for  respondent 
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DUNMORE,  J.  The  second  adjournment  was  unauthorized.  The 
justice  had  no  right  to  grant  plaintiff's  application  for  a  second  ad- 
journment By  the  provisions  of  the  Code  the  plaintiff  is  entitled 
to  an  adjournment  only  upon  the  return  day  of  the  summons.  Sec- 
tion 2960.  When  a  commission  is  granted,  a  further  adjournment 
may  be  had  to  procure  the  execution  and  return  of  the  commission. 
Code,  §  2983.  Here  the  adjournment  was  granted  on  plaintiff's  mo- 
tion and  against  the  defendants'  objection  for  more  than  eight  days, 
and  was  after  one  adjournment  had  been  had.  The  adjournment 
was,  therefore,  irregular,  and,  as  between  the  parties,  the  case  was 
out  of  court.  The  respondent  claims  that  the  irregularity  was 
waived  because  a  condition,  to  wit,  the  payment  of  the  defendants' 
witness  fees,  was  imposed;  and  cites  Weeks  v.  Lyon,  18  Bari).  530; 
Hart  V.  Small,  4  Paige,  288;  Clarke  v.  Meigs,  10  Bosw.  337;  and 
Peck  v.  McAlpine,  3  Caines,  166b.  Those  authorities  do  not  sup- 
port the  respondent's  contention.  The  fact  that  the  court  imposed 
a  condition  would  not  bind  the  defendants  without  their  consent  As 
the  judgment  must  be  reversed  because  of  this  irregularity,  it  is  un- 
necessary to  examine  the  other  questions  in  the  case. 

Judgment  reversed,  with  costs. 


(IG  Misc.  Rep.  195.) 

PEOPLE  V.  HILDEBRANDT. 

(Queens  CJounty  Court.    February,  1886.) 

1.  Criminal  Law— Abskncb  of  Counsel— Continuance. 

Where  defendant,  charged  with  a  misdemeanor,  is  granted  an  ad- 
journment to  employ  counsel,  aud  subsequently  appears  by  counsel,  he 
is  not  entitled,  as  a  matter  of  right,  to  further  delay  on  the  adjourned 
day,  because  of  his  counsel's  absence. 

2,  Same- Mateuial  Witnesses — Insufficient  Showing. 

A  motion  for  a  continuance  because  of  the  absence  of  Important  wit- 
nesses must  be  denied  where  no  excuse  is  given  for  their  absence,  and 
no  proof  is  offered  that  they  had  been  subpoenaed,  that  they  were  within 
the  jurisdiction  of  the  court,  or  that  the  testimony  was  material. 
8.  Court  of  Special  Sessions— Appeal— New  Trial. 

An  appeal  from  a  court  of  special  sessions  to  the  county  court  must  be 
heard  on  the  original  return,  under  Code  Cr.  Proc.  S  7()3;  and  while  a 
new  trial  may  be  granted  thereon,  under  section  764,  affidavits  and  other 
papers  may  not  be  received  tn  support  of  an  application  for  a  new  trial, 
i.  Criminal  Law— Excessive  Sentence — Appeal. 

On  appeal  from  a  court  of  special  sessions  to  the  county  court,  where 
the  objection  that  the  sentence  is  excessive  is  not  presented  as  error  by 
the  appeal  affidavit,  and  the  return  does  not  bring  with  it  the  evidence 
showing  the  facts  out  of  which  the  offense  arose,  the  judgment  will  not 
be  modified. 

Appeal  from  court  of  special  sessions. 

Christian  Hildebrandt,  in  a  court  of  sx>ecial  sessions,  was  con- 
victed of  a  violation  of  the  regulations  of  the  board  of  health  of  the 
town  of  Newtown,  and  from  a  judgment  on  the  verdict  appeals.  Af- 
firmed. 

George  C.  Moore,  for  appellant. 

Daniel  Noble,  Dist.  Atty.,  for  the  People.  ^  , 
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GARRETSON,  J.  The  appellant  was  convicted  in  a  court  of 
special  sessions,  held  by  the  police  justice  of  the  town  of  Newtown, 
erf  a  misdemeanor  arising  under  section  211  of  the  Penal  Code,  for 
a  violation  of  the  general  orders  and  regulations  of  the  board  of 
health  of  that  town,  and  sentenced  to  pay  a  fine  of  |50,  and  to  be 
imprisoned  in  the  county  jail  for  the  term  of  sixty  days.  The 
alleged  grounds  of  error  urged  by  him  as  calling  for  a  reversal  of 
the  judgment  are:  First,  that  he  was  compelled  to  go  to  a  trial 
without  the  aid  of  counsel;  and,  second,  that  he  was  denied  by 
the  court  an  adjournment  because  of  the  absence  of  two  important 
and  material  witnesses.  So  much  of  the  proceedings  in  the  court 
below  as  are  relevant  to  these  allegations  of  error  have  been  re- 
turned by  the  police  justice,  as  required  by  section  75G  of  the  Crim- 
inal Code,  and,  as  no  amended  or  further  return  has  been  made 
under  section  757,  we  are  necessarily  confined  to  the  matters  thus 
presented  in  the  consideration  and  deteimination  of  the  appeal.  Id. 
§  763.  The  appellant  was  arraigned  before  the  police  justice  on 
September  23d,  and  pleaded  not  guilty,  and  the  case  was  adjourned 
to  the  25th  then  instant,  at  the  appellant's  request,  to  enable  him 
to  consult  with  his  counsel.  On  the  last-named  day  the  appellant 
appeared  with  his  counsel,  and  the  prosecutor  and  counsel  for  the 
people  were  also  present  and  ready  to  proceed  with  the  trial.  The 
appellant  asked  for  a  further  adjournment,  which  was  refused  by 
the  police  justice,  whereupon  the  appellant  demanded  a  jury,  and 
the  case  was  adjourned  to  October  1st,  at  2  p.  m.,  upon  which 
day  he  appeared  without  his  counsel,  and  asked  that  the  trial  be 
postponed  until  3  p.  m.,  to  enable  his  counsel  to  appear,  and  also 
moved  that  the  case  be  again  adjourned,  owing  to  the  absence  of 
two  of  his  witnesses.  The  police  justice  informed  him  that  the 
motion  to  adjourn  would  be  considered  if  the  appellant  would  make 
an  affidavit  that  the  witnesses  were  material,  and  that  the  appel- 
lant could  not  safely  proceed  to  trial  without  them.  This  affi- 
davit not  being  made,  the  motion  to  adjourn  was  denied,  a  jury 
impaneled  and  completed  at  3:15  p.  m.,  and  the  trial  commenced. 
The  people  were  represented  by  counsel,  and  the  appellant  acted 
in  his  own  behalf.  Witnesses  for  the  people  and  appellant  were 
sworn  and  examined;  the  appellant  examined  his  own  and  cross- 
examined  the  people's  witnesses;  the  case  was  summed  up  by  both 
sides;  the  jury  were  charged  by  the  police  justice,  and,  after  due 
deliberation  upon  their  part,  a  verdict  of  guilty  was  rendered. 
While  it  might  have  been  to  the  advantage  of  the  appellant  to  have 
been  assist^  by  counsel,  yet  we  cannot  say  that  the  absence  of 
counsel  operated  to  his  prejudice.  It  cannot  be  so  gathered  from 
the  return,  and  it  may  not  be  so  presumed.  The  law  does  not  do 
more  at  the  outset  of  any  criminal  action  than  give  a  defendant 
an  opportunity  to  employ  counsel.  If  he  undertakes  to  secure 
professional  assistance,  the  responsibility  for  the  presence  of  coun- 
sel, as  well  as  for  the  consequences  of  his  absence,  rest?  upon  the 
defendant.  This  case  is  not  one  where  a  defendant  is  a  poor  \  r- 
son,  and  for  lack  of  means  was  compelled  to  conduct  his  own  de- 
fense.    The  appellant  was  granted  one  adjournment  to  P^pWAaJe 
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counsel.  Having  availed  himself  of  this  opportunity,  he  appeajied 
by  counsel  on  the  adjourned  day,  and  secured  further  time,  inci- 
dentally to  his  demand  for  a  jury.  On  the  last  adjourned  day  no 
excuse  was  offered  for  his  counsel's  absence,  and  he  was  not  entitled 
as  of  right  to  further  delay.  The  people  were  ready  for  trial,  and 
had  been  so  ready  on  the  previous  day,  and  the  orderly  administra- 
tion of  justice,  as  well  as  a  proper  regard  for  the  rights  of  the 
prosecution,  in  the  absence  of  a  sufficient  reason  to  the  contrary 
presented  by  the  appellant,  required  that  the  court  should  proceed 
with  the  case.  The  mere  absence  of  the  attorney  or  counsel  of  the 
accused  as  ground  for  postponement  of  a  trial  is  not  favored  by 
the  court  in  any  case,  especially  if  a  prior  postponement  has  been 
had.  And  it  will  not  be  seriously  questioned  that,  where  a  defend- 
ant is  charged  with  a  misdemeanor,  a  criminal  court,  whether  of 
record  or  not  of  record,  may,  in  the  absence  of  counsel,  proceed  with 
the  trial,  particularly  if  no  sufficient  excuse,  such  as  sudden  illness 
rendering  it  impracticable  to  secure  other  counsel  in  time,  is  pre- 
sented. It  is  the  practice  of  magistrates  empowered  to  hold  courts 
of  special  sessions  to  inform  the  defendant,  when  arraigned,  of 
his  right  to  counsel,  and  to  give  him  time  to  secure  counsel  if  he 
so  desires,  and  we  are  disposed  to  regaid  this  course  of  procedure 
with  favor,  and  to  require  its  observance  in  all  cases,  particularly 
in  view  of  the  provisions  of  section  8  of  the  Code  of  Criminal  Pro- 
cedure and  of  article  1,  §  6,  of  the  constitution,  which  guaranty  to 
every  person  the  right  to  appear  and  defend  in  person  and  with 
counsel  in  any  trial  and  in  any  court,  wherever  accused  of  crime; 
yet  it  has  been  held  that  an  omission  by  the  magistrate  holding 
such  a  court  to  inform  the  defendant  of  his  right  to  counsel  was 
not  error.     People  v.  Cook,  45  Hun,  34. 

We  are  also  of  the  opinion  that  the  appellant  has  no  just  cause 
for  complaint  that  the  police  justice  denied  his  motion  for  an  ad- 
journment upon  the  ground  of  the  absence  of  his  witnesses.  There 
was  no  excuse  given  for  their  absence;  no  proof  made  or  offered 
that  they  had  been  subpoenaed,  or  even  that  they  were  within  the 
jurisdiction  of  the  court,  and  could  be  compelled  to  attend  by  sab- 
XKBua;  and  the  omission  of  the  defendant  to  show  that  their  testi- 
mony was  material  to  the  defense  made  it  incumbent  upon  the 
police  justice  to  deny  the  motion.  It  was  suggested  by  the  ap- 
pellant's counsel  upon  the  argument  that,  being  a  layman,  inexperi- 
enced and  unlearned  in  the  law,  the  appellant  could  not  comply 
with  the  ruling  of  the  police  justice,  and  prepare  the  required 
affidavit  setting  forth  the  materiality  of  the  testimony  of  the  absent 
witnesses,  and  the  reasons  why  they  were  not  present  in  court- 
Granting  this  to  be  the  fact,  still  it  does  not  appear  that  the  x>olice 
iustice  was  unwilling  or  refused  to  take  proof  in  that  regard,  either 
in  the  form  of  a  deposition  or  by  affidavit^  and  we  cannot  presume 
that  he  omitted  to  perform  any  duty  which  the  law  imposed  upon 
him  to  the  prejudice  of  the  rights  of  the  appellant. 

The  appellant's  counsel  also  urged  upon  the  argument  that  this 
court  had  the  power  upon  this  appeal  to  grant  a  new  trial  in  analogy 
to  the  practice  which  prevails  in  the  supreme  and  county  coorti! 
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ui)on  a  conviction  after  indictment,  and  has  presented  affidavits  set- 
ting forth  facts  in  support  of  a  motion  therefor.  Such  a  course 
would  be  unprecedented  under  the  present  system  of  criminal  pro- 
cedure. A  judgm^it  upon  conviction,  rendered  by  a  court  of  spe- 
cial sessions,  may  be  reversed  by  the  county  court  upon  appeal, 
and  not  otherwise.  Code  Cr.  Proc.  §  749.  As  we  have  already 
stated,  the  appeal  must  be  heard  upon  the  original  return  (Code 
Cr.  Proc.  §  763),  and  affidavits  and  other  papers  may  not  be  received 
in  support  of  an  application  for  a  new  trial.  In  a  proper  case  the 
appellate  court  may  grant  a  new  trial  (Id.  §  764)  where  it  appears 
from  the  return  that  error  has  been  committed  in  the  court  below 
which  requires  that  the  judgment  upon  conviction  be  reversed,  and 
justice  demands  that  the  appellant  should  again  answer  the  charge 
upon  the  merits,  in  which  event  the  new  trial  is  had  in  the  county 
court  (Id.  §  768).  The  foregoing  disposition  made  by  us  of  the  only 
alleged  grounds  of  error  presented  by  the  appeal  affidavit  leaves 
nothing  before  us  to  be  considered  as  a  reason  why  a  new  trial 
should  be  had. 

We  are  also  unable  to  entertain  the  appellant's  contention  that 
the  sentence  be  modified  because  excessive  and  severe,  for  the  rea- 
son that  it  is  not  presented  as  an  alleged  ground  of  error  by  the 
appeal  affidavit,  and  for  the  further  reason  that  the  return  does 
not  bring  with  it  the  evidence,  and  we  have  no  means  of  knowing 
the  facts  out  of  which  the  offense  arose.  The  judgment  upon  con- 
viction, appealed  from,  should  be  affirmed. 

Judgment  affirmed. 


FINKELSTEIN  v.  BARNETT. 

(City  Court  of  New  York,  C^neral  Term.    April  27,  1806.) 

Triai/— Instructions. 

Where  the  aUegations  of  a  complaint  are  not  denied  Id  the  answer,  no 
evidence  is  necessary  to  establish  them,  and  the  court  may  properly  re- 
fuse to  charge  that  there  was  no  evidence  in  support  of  such  allegations. 

Appeal  from  trial  term. 

Action  by  Annie  Finkelstein  against  Jacob  Barnett.  From  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiff  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  VAN  WYCK,  C.  J.,  and  FITZSIMONS  and  MCCAR- 
THY, J  J. 

Abram  Kling,  for  appellant 

Al.  &  Chas.  Steckler,  for  respondent. 

VAN  WYCK,  C.  J.  This  is  an  action  for  breach  of  promise  of 
marriage,  and  the  complaint  alleges:  First,  that  plaintiff  was  and  is 
sole  and  unmarried;  second,  that  ''in  March,  1894,  she  first  formed 
the  acquaintance  of  defendant,  their  acquaintance  thereupon  ripen- 
ing into  mutual  love,  regard,  and  affection."  Neither  of  these  allega- 
tions were  denied  in  the  answer,  hence  plaintiff  could  not  be  forced  ^ 
to  substantiate  either  by  proof.    The  defendant  (appellant)  contends  * 
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that  it  T^'as  error  for  the  court  to  decline  Us  request  to  charge  the 
jury  "that  there  is  no  evidence  on  the  part  of  the  plaintiff  to  show 
that  this  acquaintance  ripened  into  mutual  love  and  affection,"  and 
again  in  the  court's  refusal  to  cHarge  his  request  "that  plaintiff  did 
not  testify  there  was  any  love  between  her  and  defendant."  The  de- 
fendant had  admittted,  by  not  denying  in  his  answer  the  second 
paragraph  of  the  complaint,  that  this  acquaintance  had  ripened  into 
mutual  love  and  affection,  and  no  evidence  was  required  on  the  part 
of  plaintiff  to  show  the  same,  nor  need  she  testify  as  to  such.  Appel- 
lant contends  that  this  allegation  of  the  complaint  as  to  mutual  love 
and  affection  was  not  an  allegation  of  the  cause  of  action,  or  a  part 
thereof,  but  of  a  mere  element  of  damage.  So,  too,  would  be  an 
allegation  of  plaintiff's  seduction  by  the  defendant,  and  yet  it  would 
require  no  proof  at  trial  to  substantiate  such  an  allegation,  if  admit- 
ted by  the  answer.  The  admission  by  the  defendant's  pleading  that 
the  acquaintance  had  ripened  into  mutual  love  and  affection  took 
that  question  from  the  realm  of  dispute,  and  eliminated  the  trial 
thereof  from  the  case.  This  codclusion  disposes  of  appellant's  con- 
tention regarding  his  challenge  to  the  cause  of  the  juror  who  said 
that  it  would  not  make  any  difference  in  the  rendition  of  his  ver- 
dict if  at  the  time  of  the  engagement  there  was  no  affection  on  plain- 
tiff's part  for  the  defendant.  It  was  not  error  to  admit  evidence  of 
all  the  facts  and  circumstances  attending  the  first  meeting  and  en- 
gagement of  the  parties,  including  the  inquiry  then  made  by  defend- 
ant whether  she  was  worth  anything,  her  reply  that  she  had  saved 
up  $500,  and  when  she  got  married  she  expected  to  furnish  her  house 
with  it;  his  request  that  if  they  became  engaged  he  would  like  to 
have  this  money  in  his  care  until  they  were  married ;  that  the  money 
was  given  to  him  for  safe-keeping;  that  he  refused  to  marry  her,  and 
told  her  he  would  not  marry  her  unless  she  gave  him  more  money; 
that  she  replied  that  she  had  given  him  |500,  every  cent  she  had, 
and  he  said  that  that  money  had  went  away  in  smoke.  At  folio  58 
defendant  asked  to  have  stricken  out  the  testimony  as  to  the  f  500, 
and  the  court  ruled:  "Excluded,  except  to  show  the  general  trans- 
action between  the  parties.  Allowed  only  to  show  the  entire  trans- 
action." And  again,  at  folio  65,  the  court  stated,  "The  |500  cannot 
be  considered  in  fixing  the  damages,  but  is  only  permitted  in  connec- 
tion with  the  entire  transaction,"  and  at  folio  133  defendant  moved 
to  strike  out  what  had  been  testified  as  to  the  |500,  as  it  cannot  be 
recovered  in  this  action,  and  "asks  the  court  to  instruct  the  jury  that 
the  $500  is  not  a  subject-matter  in  this  action,  and  cannot  be  consid- 
ered by  the  jury,"  and  "the  court  here  informed  counsel  that  it  w^ould 
80  instruct  the  jury";  and  again,  at  folio  144,  after  both  parties  had 
closed,  defendant  requested  the  court  to  "charge  the  jury  that  the 
$500  claim  or  the  return  of  the  money  has  nothing  to  do  with  this 
case,  and  that  it  is  not  a  matter  for  the  jury  to  consider,"  and  the 
court  stated,  "I  will  so  charge  the  jury";  and  finally,  at  folio  148 
in  the  charge  in  chief,  the  court  instructed  the  jury  that  the  fact, 
however,  that  the  defendant  received  |500  forms  no  element  of 
.damages  in  this  action,  and  it  is  not  to  be  considered  by  the  jury. 
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under  any  circumstances,  in  fixing  the  amount  of  those  damages. 
If  the  admitting  of  the  evidence  regarding  the  |500  was  error,  and 
if  such  error  can  ever  be  cured  by  instruction  from  the  court  to 
the  jury,  this  is  a  case  where  it  was  so  cured.  But  it  was  not  error, 
for  the  jury,  believing  that  evidence,  could  have  lawfully  found  that 
the  defendant  had  maliciously  induced  the  plaintiff  to  engage  her- 
self to  him  without  any  intent  on  his  part  to  marry  her,  but  for  the 
sole  purpose  of  defrauding  her  of  all  of  her  money,  and  then  re- 
fusing to  marry  her,  in  such  wanton  disregard  of  her  feelings  as  to 
justify  the  jury  in  giving  her  exemplary  damages.  The  verdict  of 
f  1,500  is  certainly  not  excessive,  and  is  not  against  the  weight  of  evi- 
dence. 

Judgment  and  order  afifirmed,  with  costs.    All  concur. 


STIMMEL  V.  SWAN  et  al. 

(City  Court  of  New  York,  General  Term.    April  27,  1806.) 

Judgment— Res  Judicata. 

After  a  chattel  mortgage  had  been  foreclosed  without  realizing  sufficient 
to  satisfy  the  mortgage,  the  holder  sued  the  mortgagor  for  converting  some 
of  the  mortgaged  chattels.  The  mortgagor  was  arrested  In  that  action, 
and  gave  bail.  He  admitted  the  amount  alleged  to  be  due,  and  afterwards 
allowed  judgment  to  be  taken  against  him  by  default.  An  action  was 
then  brought  on  the  bail  bond.  Held,  that  plaintiff  was  not  estopped  in 
the  action  on  the  bail  bond  by  a  decree  in  an  equity  action  brought  by  a 
firm  of  which  one  of  defendant's  sureties  in  the  bail  bond  was  a  member, 
against  plaintiff,  which  decree  adjudged  that  plaintiff  had  advanced  only 
a  part  of  the  amount  of  the  mortgage,  and  that  he  had  a  lien  prior  to  the 
claim  of  such  firm  only  to  the  extent  of  the  amount  so  advanced. 

Appeal  from  trial  term. 

Action  by  John  Stimmel  against  Charles  A.  Swan  and  others. 
There  was  a  judgment  in  favor  of  plaintiff,  and  defendants  appeal. 
Affirmed. 

Argued  before  VAN  WYCK,  0.  J.,  and  FITZSIMONS  and  MC- 
CARTHY, JJ. 

A.  Aplington,  for  appellants. 

Wm.  R.  Wilder,  for  respondent. 

VAN  WYCK,  C.  J.  The  record  shows  that  one  Lane  held  a  chat- 
tel mortgage  for  f 7,450  upon  one  Swan's  furniture;  that  Lane  as- 
signed this  mortgage  to  Stimmel,  the  plaintiff  herein,  for  the  recited 
consideration  of  |6,450;  that  Stimmel  foreclosed  this  mortgage  by 
selling  all  of  the  chattels  mentioned  therein  which  he  could  find,  real- 
izing 14,551  upon  such  foreclosure  sale;  that  thereafter  Stimmel  be- 
gan in  this  court  an  action  in  trover  against  Swan,  for  removing  and 
converting,  before  such  sale,  to  his  own  use,  certain  specified  chat- 
tels covered  by  the  mortgage.  And  in  his  complaint  in  that  action 
he  alleged  the  assignment  of  the  mortgage  by  Lane  to  him;  that 
Lane  had  been  paid  f  1,000  by  Swan  upon  account  of  amount  secured 
by  the  mortgage;  that  there  was  still  due  and  owing  thereon  the 
sum  of  |G,460,  with  interest  from  November,  1883;   that  after  giv- 
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ing  credit  for  |4,551,  the  amount  realized  on  foreclosure,  there  was 
still  due  and  owing  upon  said  mortgage  and  the  indebtedness  se- 
cured thereby  the  sum  of  |2,598;  and  that  the  value  of  the  chattels 
covered  by  the  mortgage,  and  converted  by  Swan,  was  |1,500,  for 
which  sum,  with  interest,  he  demanded  judgment.  The  answer  of 
Swan,  defendant  in  that  action,  specifically  admits  the  second  para- 
graph of  the  complaint,  which  contains  the  allegation  that  Swan 
paid  Lane  11,000  on  account  of  the  |7,450  secured  by  the  mortgage, 
and  that  there  was  still  due  and  owing  thereon  f  6,450.  In  that  ac- 
tion defendant  Swan  was  duly  arrested,  and  held  to  bail  in  the  sum 
of  |1,700,  and  was  released  upon  the  giving  of  an  undertaking  of  bail 
in  that  sum  by  the  defendants  in  this  action,  which  is  brought  upon 
such  undertaking.  When  that  action  was  called  for  trial,  Swan,  de- 
fendant therein,  defaulted;  and  an  inquest  was  taken,  resulting  in 
a  judgment  for  plaintiff  therein  for  |2,067,  the  assessed  value  of  the 
chattels  converted  by  Swan,  and  interest  thereon.  Thereafter  exe- 
cutions were  issued  therein  against  Swan's  property,  and  returned 
unsatisfied;  then  against  his  body,  and  returned,  **Not  found*';  and 
then  this  action  was  commenced  against  these  defendants,  who  had 
executed  the  undertaking  of  bail  of  flJOO. 

The  defendants  Veitt  and  Thurber,  the  sureties,  were  the  only  an- 
swering defendants;  and  the  main  contention,  by  their  answer,  is 
that,  prior  to  the  recovery  by  Stimmel  of  the  judgment  against  Swan 
for  the  value  of  the  chattels  converted,  he  (Stimmel)  had  been  fully 
paid  the  indebtedness  secured  by  the  mortgage  assigned  to  him. 
However,  Swan  had  specifically  admitted  in  his  answer  that  the 
alleged  balance  was  due  on  the  mortgage,  and,  if  he  had  been  pres- 
ent at  the  trial  of  that  action,  he  could  not,  under  his  pleading,  have 
disputed  the  question.  The  defendants  Veitt  and  Thurber,  at  the 
trial  of  this  action,  made  no  effort  to  prove  their  allegations  that 
Stimmel  had  been  fully  paid,  or  that  his  judgment  in  the  action  for 
conversion  against  Swan  was  obtained  by  fraud,  except  by  offering 
in  evidence  the  roll  of  a  judgment  rendered  by  the  supreme  court  in 
an  equity  suit  by  Wyland  and  his  cox>artners,  as  plaintiffs,  against 
Stimmel,  as  sole  defendant,  and  which  defendants  herein  had  pleaded 
as  a  defense,  and  by  offering  to  show  that  the  attorney  for  Stimmel 
in  his  action  for  conversion  against  Swan  had  knowledge  that  such 
judgment  had  been  obtained  in  the  equity  action.  The  action  at 
bar  is  by  Stimmel  against  the  sureties  on  the  undertaking  of  bail 
upon  which  Swan  was  released  from  custody  under  an  order  of 
arrest  in  StimmePs  action  against  him  for  conversion,  and  the  sure- 
ties, these  defendants,  did  "undertake,  in  the  sum  of  |1,700,  that 
defendant  Swan,  arrested  as  aforesaid,  shall  at  all  times  render  him- 
self amenable  to  any  mandate  which  may  be  issued  to  enforce  a  final 
judgment  against  him  on  the  action";  and  final  judgment  was  ob- 
tained, and  executions  issued  against  the  property  and  person  of 
Swan,  and  the  one  returned  unsatisfied,  and  the  other,  "Not  found." 
The  sureties  made  no  effort  to  show  that  this  judgment  was  obtained 
by  fraud  or  collusion,  except  by  the  judgment  in  the  equity  action; 
and  the  main  question  here  to  determine  is  whether  this  equity  ac- 
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tlon  judgment  is  an  estoppel  and  legal  defense  against  tbts  plain- 
tiff, Stimmel,  who  was  the  defendant  therein.  The  supreme  court 
equity  action  was  by  Wyland  and  his  co-partners  (one  of  whom  was 
the  Thurber  who  is  one  of  the  defendant  sureties  sued  herein) 
against  Stinmiel,  who  is  the  plaintiff  herein,  and  it  seems  that  after 
Swan  had  delivered  the  chattel  mortgage  to  Lane,  and  before  Lane 
had  assigned  same  to  Stimmel,  he  executed  to  Wyland  and  his  part- 
ners a  second  mortgage  upon  the  same  chattels,  to  secure  |1,500; 
and  Wyland  et  al.'s  contention  was  that  Stimmel  had  advanced  only 
$3,500  at  the  very  time  of  Lane's  assignment  to  him;  hence  that, 
as  between  them  and  Stimmel,  his  lien  was  prior  to  theirs  only  to 
the  extent  of  this  |3,500;  and  that,  as  he  had  realized  on  his  fore- 
closure sale  14,551,  equity  should  decree  that  their  lien  attached  to 
the  fund  after  payment  of  this  f3,500  and  interest.  And  the  court 
so  decreed,  although  Stimmel  contended  that  at  the  time  he  ad- 
vanced the  13,500,  and  Lane  assigned  the  mortgage  to  him,  Swan 
was  already  indebted  to  him  in  about  |3,000,  part  of  which  had  been 
paid  to  Lane  on  the  mortgage,  and  that  it  was  agreed  by  Swan  and 
himself  that  he  take  the  assignment  of  the  mortgage  as  security  for 
both  sums,  and  the  assignment  recites  |6,450  as  the  consideration 
thereof;  and  Swan,  in  his  answer  in  the  action  for  conversion,  spe- 
cifically admits  that  that  sum  is  owing  on  the  mortgage  in  Stimmel's 
hands.  This  equity  decree  could  not  operate  as  an  estoppel  against 
Stimmel  in  his  action  against  Swan  for  conversion,  nor  can  it  in 
this  action  against  the  sureties  on  the  undertaking  of  bail  given  to 
secure  Swan's  release  from  custody  under  order  of  arrest  in  that 
action. 
The  judgment  is  affirmed,  with  costs.    All  concur. 


HAND  V.  SHAW  et  aL 

(City  Court  of  New  York,  General  Term.     April  27,  1896.) 

EsTOPPEii— Objections  to  Parol  Evidencb. 

A  party  who  gives  parol  evidence  to  explain  a  i^rltlng  cannot  object  to 
similar  evidence  offered  to  explain  the  same  writing  by  the  other  party. 

Appeal  from  trial  term. 

Action  by  Elwood  S.  Hand  against  William  A.  Shaw  and  others. 
Prom  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendants  appeal.  Af- 
firmed. 

Argued  before  VAN  WYCK,  C.  J.,  and  McCARTHY,  J. 

D.  J.  Newland,  for  appellants. 
Chas.  De  H.  Brower,  for  respondent. 

VAN  WYCK,  C.  J.  The  plaintiff  sues  for  f  235,  which  defendants 
agreed  to  pay  in  trade  for  their  advertisement  in  a  book  issued  by 
plaintiff.  This  contract  is  in  writing  signed  by  defendants,  and 
contains  this  clause:  "This  amount  [|235  in  trade]  to  be  deducted 
from  merchandise  to  be  sold  for  a  proposed  new  hotel,  other^than 
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has  been  estimated  or  contracted  for  at  this  time,  and  is  not  trans- 
ferable to  any  account  without  our  consent."  The  appellants  con- 
tend that  it  was  error  for  the  court  to  admit  parol  evidence  to  as- 
certain the  intent  ahd  meaning  of  the  parties  by  this  clause,  and 
in  leaving  it  to  the  jury  to  ascertain  from  this  conflicting  evidence 
what  was  the  agreement  in  reference  thereto.  However,  it  was  the 
defendants  who  flret  gave  parol  evidence  in  explanation  of  this 
clause,  and  this  against  plaintiff's  objection.  The  defendants'  ver- 
sion of  the  conversation  with  plaintiff  which  induced  them  to  put 
this  clause  in  the  contract  is  that  plaintiff  "said  there  was  a  large 
hotel  that  would  be  opened  soon^  and  he  could  influence  the  placing 
of  that  order  with  us;  that  the  order  would  amount  to  as  much  as 
the  one  we  had  received  for  the  outflt  for  the  Hotel  Iroquois,  which 
was  over  |3,000,  and  he  wanted  us  to  agree  to  pay  1235  in  trade 
after  we  had  got  this  order."  This  was  contradicted  by  plaintiff, 
and  he  testified  that  at  that  time  he  was  negotiating  for  the  pur- 
chase of  a  property  in  Connecticut  which  he  intended  improving 
with  an  hotel,  and  that  he  said  to  defendants,  after  some  further 
consideration  of  it,  that,  if  his  object  was  realized  in  regard  to  the 
purchase  of  this  property,  he  intended  to  erect  a  small  house,  and 
might  have  use  for  this  trade.  The  proof  is  that  plaintiff  went  to 
defendants'  store  and  selected  a  lot  of  china,  crockery,  and  glass- 
ware (the  articles  dealt  in  by  defendants),  and  received  an  invoice 
thereof  from  them  for  the  same  at  a  fixed  price  of  f 241.15,  and  that 
he  tendered  them  16.15  in  cash,  and  demanded  delivery  of  same  un- 
der his  contract  for  1235  in  trade.  All  of  this  conflicting  testimony 
was  properly  submitted  to  the  jury  in  a  well-considered  charge. 

The  appellants,  by  their  counsel's  brief,  contend  that  it  was  error 
to  decline  to  charge  their  second  request:  "That,  unless  plaintiff 
has  proved  that  there  was  such  a  new  hotel  at  the  time  he  made 
his  demand,  the  defendants  are  entitled  to  a  verdict."  But,  if  the 
jury  believed  the  plaintiff's  evidence,  it  would  not  be  necessary  for 
him  to  have  fully  completed  an  hotel  before  he  had  right  to  demand 
payment  in  trade  for  the  defendants'  advertisement.  Appellants 
complain  of  the  charge  of  plaintiff's  request  at  folio  161  as  error, 
"as  there  is  no  testimony  in  the  case  that  at  the  time  the  contract 
was  made  the  parties  had  in  contemplation  the  proposed  hotel  at 
Southport,  Conn."  But  such  testimony  is  in  the  case,  for  plaintiff 
so  testifies  at  folio  140.  These  are  the  only  two  criticisms  made  in 
appellants'  brief  in  regard  to  the  charge.  The  judgment  and  order 
are  affirmed,  with  costs. 


WM.  OTTMAN  CO.  v.  MARTIN. 

(City  Court  of  New  York,  General  Term.     Apnl  27,  1896.) 

Parol  Evtdenck— Desionation  Following  Sionatitrb. 

On  an  Issue  as  to  whether  defendant  purchased  goods  on  his  In- 
dividual credit  or  as  president  of  a  corporation,  he  may  show  by  parol 
evidence  the  meaning  of  the  word  "Pres.,"  following  his  slgnatinre  to  a 
check  given  in  payment  for  goods  purchased  before  those  sued  for.  1^ 
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2L  Same— Lettbbs  Subsequent  to  Contract. 

Letters  which  form  no  part  of  a  contract,  and  are  written  after  the  con- 
tract was  made,  are  not  written  instinimenis  in  the  sense  that  parol  evi- 
dence is  inadmissible  to  explain  seemiutj  admls  jions  of  liability  therein. 

Appeal  from  trial  term. 

Action  by  the  William  Ottman  Company  against  Herbert  W. 
Martin.  EYom  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff, 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendant  ap- 
peals.     Reversed. 

Argued  before  VAN  WYCK,  C.  J.,  and  FITZSIMONS  and  MC- 
CARTHY, JJ. 

J.  Noble  Hayes,  tor  appellant 
Jos.  Fettretch,  for  respondent. 

VAN  WYCK,  C.  J.  This  action  is  for  meat  sold  in  September, 
1892,  and  there  was  no  dispute  as  to  the  quality,  quantity,  or  price 
thereof,  but  the  sole  issue  was  whether  the  same  was  bought  by  de- 
fendant individually  or  for  the  hotel  corporation  of  which  he  was  the 
president;  the  plaintiff  contending  that  the  original  conversation 
between  himself  and  defendant,  at  the  time  the  first  order  for  meat 
was  given,  in  June,  1892,  was  that  defendant  said  he  bought  for  him- 
self, while  defendant  testified  that  he  told  plaintiff  he  bought  for  the 
Green  Mountain  Hotel  Company,  of  which  he  was  president.  These 
were  the  only  witnesses  as  to  that  conversation,  and  there  is  no 
X)roof  of  any  other  conversation,  although  plaintiff  continued  to  ship 
meat  during  June,  July,  August,  and  September,  and  all  of  which 
was  paid  for  except  the  September  account,  which  is  herein  sued  for. 
The  defendant  had  marked  in  evidence  four  checks  aggregating 
f  1,640,  signed  by  him,  "H.  W.  Martin,  Pres.,"  to  order  of  and  indorsed 
by  plaintiff,  and  which  were  payments  on  the  accounts  other  than 
the  September  account.  He  made  proper  effort  to  prove  that  the 
designation  "Pres."  indicated  president  of  the  hotel  company,  but, 
upon  plaintiff's  objection,  was  prevented  from  doing  so  by  ruling  of 
the  court,  to  which  he  excepted.  This  was  error.  Baldwin  v. 
Bank,  1  Wall.  240.  The  plaintiff  had  marked  in  evidence  several 
letters  written  since  September,  and  signed  by  defendant,  "H.  W. 
Martin,''  with  no  official  designation,  for  the  purpose  of  showing  ad- 
missions by  defendant  of  his  personal  liability.  The  relations  of 
the  parties  had  been  fixed  before  these  letters  were  written,  and 
defendant  sought  to  explain  these  subsequent  and  seeming  admis- 
sions of  personal  liability,  and  by  his  coun/sel  was  asked  to  explain 
why  he  had  omitted  his  official  designation  from  his  signatures  to 
the  letters,  but  was  silenced  upon  plaintiff's  objection  that  "the 
letter  speaks  for  itself,"  to  which  he  excepted.  Letters,  when  they 
form  no  part  of  the  contract,  and  are  written  subsequent  to  the  mak- 
ing thereof,  are  not  written  instruments  in  the  sense  that  parol  evi- 
dence is  inadmissible  to  explain  seeming  admissions  therein  of  lia- 
bility. A  plaintiff,  on  a  plea  of  payment  by  defendant,  is  not  es- 
topped by  his  receipt  of  payment  in  full  of  his  claim,  nor  would 
such  defendant  be  estopped  by  his  subsequently  written  admission  , 
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that  no  part  thereof  had  been  paid,  but  the  first  could  still  make 
proof  of  nonpayment,  and  the  other  of  payment,  and  thus  make  an 
issue  for  the  jury  to  determine. 

The  judgment  and  order  are  reversed,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


ENSIGN  V.  HOOKER, 

(City  Court  of  New  York,  General  Term.     April  27,  1896.) 

Negotiable  Instruments— Action  on— Proof  of  Title. 

In  an  action  on  a  note,  plaintiff  does  not  establish  his  title  merely  by 
producing  the  note  with  the  payee's  name  written  on  the  back,  where 
there  is  no  evidence  as  to  who  wrote  the  payee's  name,  or  how  plaintiff 
came  Into  possession  of  the  note. 

Appeal  from  trial  term. 

Action  by  Hermon  L.  Ensign  against  Walter  H.  Hooker.  Prom 
a  judgment  entered  on  a  verdict  directed  by  the  court,  defendant 
appeals.    Reversed. 

Argued  before  VAN  WYCK,  C.  J.,  and  FITZSIMONS,  J, 

Abram  P.  Servin,  for  appellant. 
Abram  Kling,  for  respondent. 

VAN  WYCK,  C.  J.  This  action  is  against  the  maker  of  a  prom- 
issory note.  Plaintiff,  by  his  complaint,  alleges  title  to  the  note 
directly  from  the  payee  thereof,  and  this  allegation  of  title  is  denied 
by  the  answer;  hence  plaintiff  was  called  upon  to  make  proof  of  the 
same  at  trial.  The  plaintiffs  counsel,  on  the  trial,  produced  the 
note,  and  offered  it  in  evidence,  and  defendant's  counsel  objected 
"on  the  ground  that  the  indorsement  had  not  been  proven."  The 
objection  was  overruled.  The  defendant  excepted,  and  the  note, 
with  the  name  of  the  payee  written  on  the  back,  was  marked  in  evi- 
dence as  "Exhibit  A."  The  record  does  not  show  one  word  of  evi- 
dence as  to  who  wrote  the  payee's  name  on  the  note,  or  as  to  how 
plaintiff  came  into  possession  of  it.  Respondent's  brief  says  that 
this  is  a  frivolous  appeal,  and  that  "it  is  settled  law  that  it  is  un- 
necessary for  the  plaintiff  to  prove  that  the  payee  indorsed  the  note 
mentioned  in  the  complaint,  as  the  same  was  in  plaintiff's  posses- 
sion, and  produced  by  him  at  trial,"  and  cites  four  cases  as  sustain- 
ing this  proposition  of  law.  But  in  Martin  v.  Manufacturing  Co.,  1 
City  Ot.  R.  218,  the  judge  there  writing  says:  "The  note  in  suit  was 
properly  indorsed,  so  as  to  pass  title  by  delivery;"  meaning,  of 
course,  properly  indorsed  by  the  payee.  In  Kidder  v.  Horribin,  72 
N.  Y.  160,  the  plaintiff  was  assignee  in  bankruptcy  of  one  Glynn, 
who  owned  the  note;  and  it  was  held  that  proof  that  he  was  duly 
appointed  such  assignee,  and  the  fact  that  he  had  possession  of 
the  notes  at  trial,  made  out  a  prima  facie  case  of  plaintiff's  title 
by  assignment,  without  the  payee's  indorsement.  In  Scoville  v, 
Landon,  50  N.  Y.  689,  it  was  held  that  possession  of  a  note,  not  in- 
dorsed by  a  deceased  payee,  by  the  executor  of  such  payee,  waa 
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proof  of  title  in  him,  by  operation  of  law.  And  in  Price  v.  Brown, 
98  N.  Y.  388,  the  court  properly,  upon  the  proof,  held  that  the  legal 
and  equitable  title  to  the  note  is  shown  to  be  in  the  plaintiff.  When 
a  plaintiff  in  an  action  against  the  maker  claims  title  to  a  note 
directly  from  the  payee,  and  the  question  of  title  is  at  issue,  he  must 
prove  the  same  either  by  showing  that  payee  wrote  or  authorized 
the  writing  of  his  name  upon  the  note,  or  that  the  same  came  to  him 
by  assignment,  parol  or  written,  from  the  payee,  or  that  title  to  the 
note  came  to  him  by  operation  of  law.  The  plaintiff  here  did  not 
make  the  slightest  proof  of  title  by  assignment,  written  or  parol, 
^r  by  operation  of  law ;  and  the  production  by  plaintiff  of  the  note 
without  proving  that  the  payee's  name  was  written  on  the  back  of 
the  note  by  himself,  or  by  some  one  authorized  by  him,  was  of  no 
more  weight  as  evidence  of  title  by  indorsement  than  would  be  the 
note  without  any  name  at  all  written  on  back  of  it;  and  such  an 
unindorsed  note,  produced  by  a  plaintiff  whose  title  is  challenged 
by  a  maker  (defendant),  without  a  single  word  as  to  how  he  came 
into  possession  of  it,  raises  no  presumption  of  title  in  him.  How- 
ever, if  the  payee  himself  is  plaintiff,  the  production  by  him  of  the 
note  unindorsed  is  evidence  of  title. 

This  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
aofstn  to  appellant  to  abide  the  event. 


O'TOOLE    V.    TUCKER. 

(City  Court  of  New  York,  General  Term.    April  27,  1896.) 

1.  Appeal— Verdict— Conflicting  Evidence. 

A  Judgment  on  a  verdict  will  not  be  disturbed,  where  the  evidence  Is 
confllcUng. 
9.  Real- Estate  Broker— Pbocubino  Purchaser— Com  missions. 

A  broker  is  entitled  to  commissions,  where  he  produces  a  person  ready 
and  willing  and  able  to  buy,  and  negotiations  are  then  conducted  between 
the  purchaser  and  the  owner,  and  finally  result  in  a  sale. 

Appeal  from  trial  term. 

Action  by  Patrick  O'Toole  against  Robert  Tucker  for  commission 
a.8  broker.  Prom  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Argned  before  VAN  WYCK,  O.  J.,  and  McCARTHY,  J. 

Martin  &  Weil,  for  appellant. 

Weed,  Henry  &  Meyers,  for  respondent. 

McCarthy,  J.  This  case  was  fairly  presented  to  the  jury,  and, 
they  having  found  against  the  appellant  on  the  evidence  and  the 
weight  of  evidence,  we  are  not  inclined  to  disturb  their  verdict.  It 
is  tme  that  the  respondent  stood  alone,  and  against  him  were  the 
appellant  and  two  others;  but  this,  of  itself,  does  not  signify,  since 
tie  rule  is  that  the  evidence  is  not  judged  by  the  number  of  wit- 
nesses, but  by  the  quality  of  the  evidence.  There  was  a  sharp 
conflict,  and  the  jury,  having  the  witnesses  before  them,  accepted 
the  evidence  of  the  plaintiff. 
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In  order  to  entitle  a  broker  to  commissions  or  compensation,  it 
is  sufficient  that  a  sale  is  effected  through  his  agency,  as  its  pro« 
curing  cause;  and  if  his  communications  with  the  purchaser  are 
the  means  of  bringing  him  and  the  owner  together,  and  the  sale 
results  in  consequence,  the  compensation  is  earned,  although  the 
broker  does  not  negotiate,  and  is  not  present  at,  the  sale.  Lloyd  v. 
Matthews,  51  N.  Y.  124;  Sibbald  v.  Iron  Co.,  83  N.  Y.  378.  Nor  is 
it  necessary  that  the  sale  must  be  at  the  original  terms  given  to 
the  broker.  If  the  broker  produces  a  party,  ready,  and  willing  and 
able  to  buy,  and  negotiations  are  then  conducted  between  the  pur- 
chaser and  the  owner,  and  finally  result  in  the  sale,  the  broker  is  en- 
titled to  his  commissions,  provided  he  is  the  procuring  cause  of  said 
sale.  Gold  v.  Serrell,  6  Misc.  Rep.  124,  26  N.  Y.  Supp.  5;  Levy  v. 
Coogan  (Com.  PI.)  9  N.  Y.  Supp.  534;  Atwater  v.  Wilson,  13  Misc. 
Rep.  117,  34  N.  Y.  Supp.  153;  Dailey  v.  Young  (Sup.)  13  N.  Y.  Supp. 
435.  When  he  procures  a  party  ready  to  make  the  purchase  at  a 
satisfactory  price,  he  has  performed  his  obligations  to  the  prin- 
cipal. 

As  to  the  tenth  request  by  the  appellant  to  charge,  we  must  hold 
that  there  is  no  direct  ruling,  and  that  the  appellant  should  have  had 
the  trial  justice  declare  that  he  declined  or  refused  to  charge.  Even 
if  we  grant  that  his  answer  was  a  declination  to  charge  as  request- 
ed, he  was  correct,  since  it  was  asking  him  to  determine  a  question 
of  fact,  which  was  solely  within  the  province  of  the  jury. 

We  find  no  error,  and  the  judgment  must  therefore  be  affirmed, 
with  costs. 


HALPERIN  V.  CALLANDAR. 

(City  Court  of  New  York,  General  Term.    April  ^7,  1806.) 

Appeal— Sufficiency  of  Evidbkcb. 

Where  the  question  involved  Is  one  of  fact,  and  the  evidence  is  con- 
flicting, a  verdict  will  not  be  disturbed. 

Appeal  from  trial  term. 

Action  by  William  Halperin  against  William  E.  Callandar.    There 
was  a  judgment  for  plaintiff,  and  defendant  apeals.    AfiSrmed. 
Argued  before  FITZSIMONS  and  McCABTHY,  JJ. 

Andrew  M.  Clute,  for  appellant. 
Marshall  B.  Clarke,  for  respondent 

FITZSIMONS,  J.  The  respondent's  claim  that  the  defendant 
agreed  to  pay  him  and  his  assignor  each  one-third  of  the  commis- 
sion earned  upon  the  procurement  of  the  loan  of  f  17,000  to  Qold- 
mann  is  well  sustained  by  the  evidence.  The  defendant's  version  of 
the  transaction  in  question  the  jury  chose  to  disregard,  aa  they  had 
a  right  to  do,  and  to  believe  plaintiff's  statement  of  said  transaction. 

The  question  in  dispute  was  one  of  fact  for  the  jury  to  determine, 
and  their  conclusion  we  find  no  reason  for  reversing.  The  judg- 
ment must  be  aflflrmed,  with  costs. 
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POLLATSCHEK  et  al.  v.  GOODWIN. 

(aty  Court  of  New  York.  General  Term.    April  27,  1896.) 

Appeal— SuFPrciENCY  op  Evidence. 

Where  eyldence  is  conflicting,  a  yerdict  will  not  be  disturbed,  unless 
for  error  of  law. 

Appeal  from  trial  term. 

Action  by  Morris  Pollatschek  and  another  against  Matilda  E. 
Goodwin.  Judgment  for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  VAN  WYCK,  C.  J.,  and  FITZSIMONS  and  MC- 
CARTHY, JJ. 

Theodore  L.  Frothingham,  for  appellant 
Hoffman  &  Hoffman,  for  respondents. 

McCarthy,  J.  This  is  an  appeal  from  a  judgment  in  favor  of 
the  plaintiff  for  broker's  commission  against  the  seller  on  an  ex- 
change of  certain  real  estate  and  other  properties.  The  judge's 
charge  being  omitted,  we  must  accept  that  the  case  was  fairly  and 
properly  submitted  to  the  jury.  It  was  a  question  of  fact,  and  we 
cannot  disturb  their  verdict,  unless  for  some  error  of  law.  After  a 
careful  examination  of  the  points  suggested  by  the  appellant,  we 
do  not  find  any  substantial  error  requiring  a  reversal. 

Judgment  must  therefore  be  affirmed,  with  costs.    All  concur. 


PRIED  V.  STEIN  et  al. 

(City  Court  of  New  York.  General  Term.    April  27,  1896.) 

Evidence— Weight— Quality  op  Testimony. 

Weight  of  evidence  is  not  determined  by  the  number  of  witnesses, 
but  by  the  quality  of  the  testimony;  and  it  is  for  the  jury  to  determine 
where  the  weight  lies. 

Appeal  from  trial  term. 

Action  by  Morris  Fried  against  Julius  Stein  and  another.    There 
was  a  judgment  for  plaintiff,  and  defendants  appeal.    Affirmed. 
Argued  before  VAN  WYCK,  C.  J.,  and  McCARTHY,  J. 

Samuel  Fleischman,  for  appellanta 
A.  H.  Berrick,  for  respondent. 

McCarthy,  j.  After  a  careful  examination  of  the  evidence, 
we  think  the  questions  of  fact  were  properly  submitted  to  the  jury. 
Weight  of  evidence  is  not  determined  by  the  number  of  witnesses, 
but  the  quality  of  the  testimony,  and  this  has  been  fairly  left  to  the 
jury.  We  think  there  is  enough  to  support  their  verdict,  and, 
finding  no  errors  of  law,  the  judgment  is  aifirmed,  with  costs. 
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■ 
BUDWEISER  BRBWINQ  CO.,  Limited,  ▼.  OAPPARELLI  et  aL 

(City  Court  of  New  Yorit,  General  Term.    April  27,  1896.) 

L  Negotiable  Instruments— Failuue  to  Make  Demand— Effect  on  Maker's 

Liability. 
Failure  to  make  preBentatlon  and  demand  on  a  promissory  note  does 

not  relieve  the  maker  of  his  liability,  except  for  damages,  in  case  he  was 

ready  at  the  time  and  place  appointed  to  pay  it,  and  there  was  no  one 

to  receive  the  money. 
A.  8amb— Tender  in  Court. 

In  an  action  on  a  promissory  note,  a  plea  of  no  demand  will  not  relieve 

the  maker  of  any  liability  for  interest  and  costs,  unless  the  money  to  pay 

the  note  was  brought  into  court. 
8.  Chattel  Mortoaqe^-Forbclosure— Demand  not  Neccssart. 

Where  a  chattel  mortgage  given  to  secure  a  note  provides   that  on 

default  of  payment   mortgagee  may  sell   the   property   without  notice, 

it  is  not  necessary  to  make  a  demand  for  satisfaction  before  proceeding 

to  foreclose. 

Appeal  from  trial  term. 

Action  on  promi&Borj  note,  brought  by  the  Budweiser  Brewing 
Company,  Limited,  against  Jiorine  Gapparelli  and  others.  There 
was  judgment  in  favor  of  plaintiff,  and  defendants  appealed.  Af- 
firmed. 

Argued  before  VAN  WYCK,  C.  J.,  and  McCARTHY,  J. 

Jay  C.  Guggenheimer,  for  appellants. 
Langbien  Bros.  &  Langbien,  for  respondent 

McCarthy,  J.  TWs  is  an  appeal  from  a  judgment  entered  De* 
cember,  19,  1895,  on  verdict  of  jury  by  direction  of  the  court  for 
12,148.23,  damages  and  costs,  and  from  an  order  dated  same  day, 
denying  a  motion  for  a  new  trial.  The  complaint  is  on  a  iH*omi9- 
sory  note  made  by  the  defendants  for  the  sum  of  f2,000,  upon 
which  they  had  paid  the  sum  of  (100.  The  answer  admitted 
the  making  of  the  note  and  the  payment  on  account  It  de- 
nied that  payment  of  the  note  had  ever  been  demanded.  As  a 
separate  defense  it  alleged  that  defendants  borrowed  f2,000  from 
the  plaintiff,  for  which  sum  the  note  was  giym,  and  that  as  collateral 
security  therefor  they  gave  plaintiff  a  chattel  mortgage  on  certain 
chattels  and  fixtures.  The  answer  then  alleged  fraud  in  the  fore- 
closure of  said  mortgage  by  the  plaintiff.  On  the  trial  the  defend- 
ants offered  the  mortgage  in  evidence.  Plaintiff  put  the  note  in 
evidence,  which  was  received  without  objection,  and,  when  the 
plaintiff  rested,  no  motion  was  made  to  dismiss.  No  demand  for  the 
payment  of  the  note  in  question  was  necessary  to  fix  the  liability 
of  the  maker.  The  effect  of  an  omission  or  failure  to  make  such 
presentation  was  not  to  exonerate  the  maker  from  his  promise 
to  pay  what  he  agreed,  but  only  to  relieve  him  from  damages  in 
case  he  was  ready  at  the  time  and  place  appointed  to  pay  it,  and 
that  there  was  no  one  there  to  receive  the  money.  Such  readi- 
ness is  considered  equivalent  to  a  tender  of  the  sum  payable,  and 
an  answer  pleading  that  fact,  and  a  payment  of  the  money  due 
into  court,  would  be  a  bar  to  a  recovery  of  the  interest  and  costs^ 
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but  not  to  the  cause  of  action.  Hills  v.  Place,  48  N.  Y.  520-523; 
Davies  v.  Concert  Co.,  41  Hun,  496.  The  defendants  do  not  plead, 
claim,  or  offer  to  prove  these  facts.  But,  assuming  that  the  defend- 
ants had  the  money  ready  at  the  place  and  time  designated,  this 
would  not  relieve  them,  since  they  have  not  shown  that  the  money 
was  ever  brought  into  court.  Nor  was  it  necessary  to  make  a 
demand  before  foreclosing  the  chattel  mortgage,  since  the  con- 
ditions of  the  chattel  mortgage  are  absolute.  It  provides  that 
upon  the  payment  of  a  certain  promissory  note  bearing  even  date 
with  the  said  mortgage,  made  by  the  defendants  to  the  order  of  the 
plaintiff  for  $2,000,  with  interest,  and  for  the  further  securing  the 
payment  of  the  note,  the  mortgage  is  given.  If  the  same  is  paid, 
then  the  mortgage  shall  be  null  and  void,  otherwise  to  remain 
in  full  force  and  effect.  It  also  provides  that,  in  case  default  be 
made  in  the  payment  of  the  .said  sum  above  mentioned,  or  any 
part  thereof,  it  shall  and  may  be  lawful  for  the  plaintiff,  and  the 
defendants  authorise  the  plaintiff,  to  sell  and  dispose  of  the  prop- 
erty described  in  said  mortgage  for  the  best  price  it  can  obtain 
wi^out  notice.  ^'If  from  any  cause  said  property  should  fail  to 
satisfy  said  debt,  interest,  and  costs  and  charges,  the  said  de- 
fendants agree  to  pay  the  deficiency.  It  is  further  covenanted 
that  judgment  may  be  forthwith  entered  against  defendants  for  said 
deficiency  without  further  notice,  and  they  "do  hereby  stipulate  to 
be  bound  by  the  result  of  such  sales  as  shall  be  made  in  accordance 
herewith."  The  only  defense  then  left  was  one  of  fraud  in  the  sale 
of  the  mortgaged  property,  but  the  defendants  failed  to  show  any 
fraud.  Their  offer  to  prove  failure  of  demand  for  satisfaction  of 
chattel  mortgage  or  notice  of  foreclosure  of  same  did  not  embrace 
this  defense,  and  the  trial  justice  therefore  was  correct  in  his  rul- 
ings. 
Judgment  is  therefore  affirmed,  with  costs. 


STAPLBTON  et  aL  ▼,  GREENWICH  INS.  CO. 
(City  Court  of  New  York.  GeDeral  Term.    April  27,  1806.) 

1.  Ihsurance—" Vacant  and  Unoccupied"  House. 

A  house  which,  for  several  months  before  loss,  contained  nothing  but 
a  blanket  or  two,  and  was  merely  yisited  twice  a  day  by  the  owner's 
employ^,  was  "vacant  and  unoccupied,"  within  the  provision  of  a  fire  pol- 
icy, avoiding  the  insurance  if  the  house  should  be  vacant  and  unoccupied 
for  10  days. 

2.  Same— Waiver  of  Condition. 

Where  the  conditions  of  a  policy  have  not  been  complied  with,  it  is 
incumbent  on  the  assured  to  show  a  waiver  of  the  condition,  in  order 
to  recover  under  the  policy. 

Appeal  from  trial  term. 

Action  by  Mary  A.  Stapleton  and  others  against  the  Greenwich 
Insurance  Company  of  the  city  of  New  York  on  a  Are  policy.  There 
was  a  judgment  in  favor  of  plaintiffs,  and  defendant  appeals.  Be- 
yersed. 
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Argued  before  VAN  WYCK,  0.  J.,  and  FITZSIMONS  and  MC- 
CARTHY, JJ. 

Butler,  Stillman  &  Hubbard  (Adrian  H.  Larkin,  of  counsel),  f(^ 
appellant 

Niles  &  Johnson  (W.  W.  Niles,  Jr.,  of  counsel),  for  respondents. 

FITZSIMONS,  J.  On  the  25th  day  of  May,  1892,  and  for  three 
years  thereafter,  the  defendant  insured  a  house  owned  by  the  plain- 
tiff, "occupied  as  a  dwelling."  Said  house  was  burned  and  de- 
stroyed by  a  fire  which  occurred  on  April  2,  1894.  The  policy  of  in- 
surance issued  by  the  defendant  contained  the  following  clause: 

**Tbe  entire  policy,  unless  otherwise  provided  by  agreement  indorsed 
thereon,  or  added  thereto,  shall  be  void  If  the  building  therein  described, 
whether  Intended  for  occupancy  by  the  owner  or  tenant,  be  or  become  vacant 
or  unoccupied,  and  remain  so  for  ten  days." 

For  several  months  before  the  fire,  one  Du  Briss,  a  man  employed 
by  plaintiffs  and  others,  visited  the  insured  house  every  morning 
and  night,  but  in  no  other  way  did  he  occupy  the  house.  He  had  a 
few  blankets  there  for  a  bed,  but  did  not  sleep  there,  and  otherwise 
the  house  was  not  occupied,  and  was  vacant.  As  pointed  out,  the 
policy  of  the  defendant  provided  that,  if  the  insured  house  became 
vacant  and  unoccupied,  and  remained  so  for  a  period  of  10  days, 
then,  and  in  that  event,  unless  consented  to  by  the  defendant,  the 
policy  should  be  void.  In  our  judgment,  the  evidence  clearly  shows 
that  this  provision  was  violated.  The  house  was  undoubtedly  va- 
cant and  unoccupied  for  a  more  longer  period  of  time,  in  fact  for 
several  months  prior  to  the  fire.  The  fact  that  Du  Briss  had  a 
blanket  or  two  therein,  and  visited  it  twice  every  day,  was  not 
occupying  it,  within  the  meaning  of  the  policy,  and  was  so  held 
by  the  justices  composing  the  January,  1896,  -general  term  of  this 
court.  Now,  was  there  a  waiver  of  said  provisions?  It  was  the 
duty  of  the  plaintiff  to  establish  the  waiver  of  said  provision,  if  any 
there  was,  and  their  testimony  entirely  fails  to  prove  that  such  was 
the  case.  At  the  time  the  policy  was  issued  by  tlie  defendant  and 
accepted  by  the  plaintiffs,  the  house  was  "occupied  as  a  dwelling." 
for  it  so  states,  and  thereafter  such  occupancy  must  have  continued 
to  keep  the  policy  good,  for,  if  the  house  became  vacant  and  un- 
occupied, and  remained  so  for  a  period  of  10  days,  unless  by  con- 
sent of  the  defendant,  the  policy  was  void.  There  is  no  waiver  in- 
dorsed upon  or  added  to  the  policy,  nor  is  there  any  testimony  even 
to  show  that  such  a  waiver  was  made  by  defendant,  or  any  duly- 
authorized  agent. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event    All  concur. 
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LAUT    T.    RASINES    et   aL 
(City  Court  of  New  Yoik,  General  Term.    April  27,  189C.) 

EyroBNCB—ExPBRT  TB8TIM0NY— HTPOTHRTICAI.  QUESTION. 

In  action  for  seryices  as  ciril  en^^ineer,  where  plaintiff  had  testified 
in  detail  as  to  the  services  performed,  It  was  admissible  to  ask  another 
witness,  who  had  testified  that  he  was  a  ciyll  engineer,  and  had  heard 
the  testimony  as  to  services,  to  give  an  estimate,  from  what  he  had 
heard  of  the  testimony,  what  such  services  were  reasonably  worth,  It 
being,  In  effect,  a  hypothetical  question,  based  on  a  state  of  facts  already 
shown. 

Appeal  from  special  term. 

Action  by  Frank  P.  Laut  against  Antonio  Basines  and  Philip 
Heipershausen  to  recover  for  work  done  and  services  rendered  as 
civil  engineer.  There  was  a  judgment  for  plaintiff ,  and  defendants 
aoDealed     A.fi&rmed 

Argued  before  VAN  WYCK,  C.  J.,  and  FITZSIMONS  and  MC- 
CARTHY, JJ. 

Alexander  &  Ash,  for  appellants. 
Greorge  W.  Sanford,  for  respondent. 

McCarthy,  J.  This  is  an  action  for  work,  labor,  and  services 
as  a  civil  engineer  in  making  surveys,  estimates,  and  performing 
other  services  claimed  to  be  worth  the  sum  of  |500.  The  defense  is 
practically  a  general  denial.  The  case  was  fairly  tried,  and  the  evi- 
dence properly  submitted  to  the  jury,  who  found  in  favor  of  the 
plaintiff.  The  verdict  must  stand,  unless  we  find  some  error  of  law. 
At  the  trial  the  plaintiff  testified  in  detail  to  the  work,  labor,  and 
services  performed,  and  their  value.  The  question  of  the  value  of 
the  plaintiff's  service  was  material  and  important.  One  Goodrich 
was  then  called  for  the  plaintiff,  and,  after  testifying  that  he  was  a 
civil  engineer  for  over  40  years,  and  knew  the  value  of  civil  engi- 
neers' services,' was  asked,  among  others,  these  questions: 

"Question.  You  have  heard  all  of  the  testimony  In  this  suit,  have  you  not? 
Answer.  Most  of  it.  Q.  Can  you  answer  my  question  now?  Give  us  an 
estimate,  from  what  you  have  heard  of  the  testimony  here,  what  these 
services  were  reasonably  worth.  (Objected  to,  as  the  question  should  be 
hypothetical.    Question  allowed.    Exception.)" 

This  was  not  error.  It  relates  to  a  mere  matter  of  form,  and  not 
of  substance,  and  the  question  was,  in  effect,  directing  the  attention 
of  the  witness,  who  was  an  expert,  to  the  testimony  of  one  witness 
on  a  single  subject,  and  was  not  other  in  effect  than  if  the  counsel 
had  recited  the  statements  of  services  rendered  by  the  party,  and  on 
that  statement  asked  an  opinion  of  their  value.  Seymour  v.  Fel- 
lows, 77  N.  Y.  178;  McOollum  v.  Seward,  62  N.  Y.  316.  The  cases 
cited  by  the  appellant  are  good  law,  and  apply  to  a  different  class, 
but  do  not  affect  this  question.  We  find  no  error,  and  the  judgment 
most  be  affirmed,  with  oosta    All  concur. 
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LAWRENCE  v.  SAMUELS. 

(City  Court  of  New  York,  General  Term.     April  27,  1896.) 

Damages— Physical  Examination  op  Plaintiff. 

An  order  for  the  physical  examination  before  trial  of  a  femfile  plalntifT 
in  an  action  for  personal  injuries  will  not  be  vacated  because  It  did  not 
provide  that  the  examination  should  be  made  by  a  female  physician,  &8 
may  be  required  under  Code  Civ.  Proc  §  873,  but  the  omission  of  such  pro- 
vision is  only  ground  for  a  modification  of  the  order. 

Appeal  from  special  term. 

Action  by  Lizzie  Lawrence  against  Levi  Samuels  for  personal 
injuries.  From  an  order  denying  a  motion  to  vacate  an  order  for 
plaintiff's  physical  examination  before  trial,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  VAN  WYCK,  C.  J.,  and  MCCARTHY,  J. 

Fromme  Bros.,  for  appellant. 

G.  Thornton  Warren,  for  respondent. 

VAN  WYCK,  C.  J.  This  is  "an  action  to  recover  damages  for 
injuries  sustained  by  plaintiff  by  falling  down  a  stairway  of  a  house 
owned  by  defendant,  and  which  stairway  he  negligently  maintained. 
Defendant  obtained  an  ex  parte  order  for  plaintiff's  examination 
before  trial  as  an  adverse  party,  and  that  at  the  same  time  before 
the  same  referee  she  submit  to  a  physical  examination  by  a  phy- 
sician named  in  the  order.  The  plaintiff  moved  at  special  term  to 
vacate  this  order  upon  the  papers  upon  which  it  was  granted,  upon 
the  ground  that  they  were  insufficient  to  authorize  the  granting  of 
same,  and  her  motion  was  denied.  This  appeal  is  from  the  order 
denying  motion  to  vacate,  and  appellant's  first  contention  here  is 
that  the  papers  were  insufficient  to  sustain  the  order;  but  the  affi- 
davit of  defendant  complies  with  the  provision  of  the  Code.  Section 
873.  The  appellant's  counsel,  by  his  brief,  further  contends  that  the 
order  "permits  no  person  to  be  present  except  the  referee,  the  phy- 
sician, and  the  plaintiff,  and,  perhaps,  by  implication,  the  defendant's 
attorney";  but  this  is  not  so,  for  the  order  does  not  provide  that  sldj 
one  shall  be  excluded  from  the  hearing.  The  appellant  further  com- 
plains that  the  order  "compels  her  to  submit  to  an  examination  by 
a  physician  not  of  her  own  sex."  Although  this  is  true,  and  the  Code 
says  that  she  is  entitled  to  have  the  examination  before  a  physician 
of  her  own  sex,  yet  the  record  does  not  show  that  she  made  any 
effort  to  have  the  order  modified  so  as  to  provide  for  her  examination 
by  a  physician  of  her  own  sex,  or  to  have  it  modified  in  any  respect, 
and  does  show  that  she  simply  sought  to  have  it  vacated  on  the 
ground  that  the  papers  upon  which  it  was  granted  were  insufficient 
It  must  be  assumed  that,  if  she  had  requested  a  female  instead  of  a 
male  physician  to  have  been  substituted,  the  court  would  have 
granted  her  request,  and  upon  her  request  might  have  otherwise 
modified  the  order.  The  order  appealed  from  is  affirmed,  with  f  10 
costs,  with  leave  to  plaintiff  to  apply  at  special  term  for  a  modifi- 
cation of  the  original  order  as  she  may  be  advised. 
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^        In  re  POST'S  ESTATE. 

(Supreme  Court,  AppeUate  Division,  First  Department.    May  1,  1896.) 

Tbamsfer  Tax— Infant's  Heiks— Special  Guardian. 

In  a  proceeding  to  subject  a  decedent's  estate  to  the  transfer  tax,  the 
appointment  of  a  special  guardian  to  represent  the  infant  interested  in 
the  estate  is  unnecessary,  where  the  will  gives  testator's  widow  the  net 
income  of  the  whole  estate  after  payment  of  ail  taxes  and  other  charges 
thereon,  and  the  infant's  interests  are  only  in  remainder,  and  not  then 
taxable;  and  an  allowance  to  a  special  guardian  appointed  in  such  case 
will  be  denied. 

Appeal  from  surrogate's  court,  New  York  county. 

Proceeding  for  taxation  of  the  estate  of  Abraham  J.  Post,  de- 
ceased, under  Laws  1892,  c.  399.  From  an  order  directing  the  exec- 
utor to  pay  J30  to  the  special  guardian  appointed  in  the  proceeding, 
the  executor  appeals.     Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

T.  W.  Butts,  for  appellant. 
P.  W.  Kopper,  for  respondent. 

PATTERSON,  J.  It  is  not  necessary  at  the  present  time  to  con- 
sider the  question  of  the  general  power  of  the  surrogate  to  appoint 
a  special  guardian  for  an  infant  in  a  proceeding  to  assess  the  value 
of  a  decedent's  estate  for  the  purpose  of  taxation  under  the  pro- 
visions of  the  transfer  tax  act  (chapter  399  of  the  Laws  of  1892).  The 
only  inquiry  on  this  appeal  relates  to  the  propriety  of  the  allowance 
by  the  surrogate  of  a  fee  of  |30  to  a  special  guardian  appointed  for 
an  infant  in  this  particular  proceeding,  in  which  the  amount  allowed 
the  special  guardian  was  charged  by  the  surrogate  against  the  estate 
of  Mr.  Post  in  the  hands  of  the  executors  of  his  will.  It  appears 
conclusively  from  the  papers  presented  on  this  appeal  that  there  was 
no  necessity  whatever,  at  any  stage  of  the  proceeding,  for  the  ap- 
pointment of  a  special  guardian.  The  infant  had  no  interest  in  the 
proceeding,  as  the  appraiser  reported  to  the  surrogate,  and  as  was 
apparent  from  the  beginning.  The  appraiser  was  appointed  upon 
the  petition  of  one  of  the  executors,  but  the  special  guardian  was  not. 
Mr.  Post's  will  had  been  proven,  and  was  recorded  in  the  surrogate's 
office.  It  appears  from  the  provisions  of  the  will  that  the  testator's- 
widow  was  entitled  to  a  life  interest  in  the  whole  estate, — ^that  is 
to  say,  to  the  net  income  after  the  payment  of  all  taxes  and  other 
proper  charges  thereon, — and  that  the  infant's  interest  was  only  in 
remainder,  and,  as  the  appraiser  fonnd,  not  taxable  at  the  then  pres- 
ent time,  it  being  not  then  ascertainable  to  whom  the  interest  in 
remaind^  would  finally  pass.  This  situation  was  plainly  disclosed 
on  the  face  of  the  will,  to  which  reference  was  made  in  the  petition 
of  the  executor  for  the  appointment  of  the  appraiser,  and  the  whole 
question  of  the  imposition  of  the  tax  was  therefore  one  between  the 
state  and  the  executor  and  the  life  tenant.  Under  such  circumstan- 
ces, we  think  there  was  no  necessity  for,  or  propriety  in,  the  appoint- 
ment of  a  special  guardian;  for  no  contest  could  possibly  arise  in  the 
v.38N.Y.8.no.7— 62  C^ninin]r> 
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assessment  proceeding,  and  under  the  provisions  of  the  will,  hj 
which  the  infant's  interest  in  remainder  coold  be  affected.  The  ai>- 
pointment  of  a  special  guardian,  and  the  burdening  of  the  estate  with 
charges  for  his  services,  under  such  circumstances,  is  a  matter  which 
should  not  be  authorized  by  the  court  Whatever  discretionary 
power  a  surrogate  may  have  to  appoint  a  special  guardian  can  only 
be  exercised  when  some  reason  exists  therefor.  No  such  reason  is 
shown  here,  because,  on  the  face  of  the  will,  it  was  apparent  that  no 
tax  under  the  transfer  tax  act  could  be  levied  upon  the  infant's  inter- 
est in  remainder;  and  the  order  appealed  from,  of  October  1,  1895, 
must  be  reversed,  and  the  order  of  July  15, 1895,  modified  by  striking 
therefrom  the  allowance  of  $30  made  to  the  special  guardian.  All 
concur. 


(3  App.  Div.  40C.) 

BURNS  ▼.  JOHNSTON. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  2S.  1896.) 

Witness— Examination  op  Plaintiff  bt  Defendant. 

Where  a  complaint  alleged  the  employment  of  plaintiff  by  defendant 
for  a  definite  period,  and  the  answer  denied  this,  and  plaintiff,  testifying 
for  himself,  stated  no  time  for  which  he  was  employed,  and  defendant 
testified  that  he  made  no  contract  for  k  definite  period,  defendant  snould 
have  been  allowed  to  ask  plaintiff,  when  he  was  called  in  rebuttal  and 
denied  several  matters  testified  to  by  defendant,  to  state  the  period  of 
time  for  which  he  was  to  be  employed. 

Aj)peal  from  circuit  court,  Westchester  county. 

Action  by  Patrick  S.  Burns  against  Robert  E.  Johnston.  From  a 
judgment  for  jlaintiff,  and  an  order  denying  a  new  trial,  defendant 
appeals.     Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  OULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Fullerton  &  Bcharps,  for  appellant. 
John  G.  Harrigan,  for  respondent. 

PRATT,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the 
plaintiff  entered  upon  the  verdict  of  a  jury,  and  also  from  an  order 
denying  defendant's  motion  for  a  new  trial.  The  complaint  al- 
leges, substantially:  That  the  defendant  employed  the  plaintiff  as 
a  gardener  and  general  workman  from  that  date,  which  was  in 
August,  1893,  to  April  1,  1894,  and  agreed  to  pay  him  for  his  serv- 
ices at  the  rate  of  |25  each  month,  house  rent  free  of  charge,  and 
milk  and  firewood  for  him  and  his  family's  use.  Burns  enter^  upon 
his  employment,  and  worked  until  December  15,  1893,  when  John- 
ston discharged  him  without  cause.  That  Burns  then  was  ready  and 
offered,  and  for  a  long  time  after  was  ready  and  offered,  to  perform 
all  the  conditions  of  this  agreement  upon  his  part.  The  answer  of 
the  defendant  was  a  general  denial.  The  questions  submitted  to  the 
jury  were  as  follows:  (1)  Did  Johnston  agree  to  employ  Bums  from 
August  13,  1893,  to  April  1,  1894,  under  the  agreement  above  set 
forth?  (2)  If  he  did,  did  Johnston  violate  that  agreement,  and  di» 
charge  Bums  without  cause?    (3)  Did  Bums  sustain  any  damages. 
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and,  if  so,  what  amount?    The  jury  found  a  verdict  in  favor  of 
Burns  in  the  sum  of  flOO. 

The  plaintiff  went  upon  the  stand  as  a  witness,  and  failed  to  state 
any  time  for  which  he  was  employed.  The  defendant  swore  posi- 
tively that  he  employed  Burns  for  no  definite  length  of  time,  and 
testified,  in  substance,  upon  this  point,  as  follows: 

"I  cannot  make  any  contract  or  enter  Into  any  agreement.  I  wUl  give  you 
$25  a  month,  rooms,  and  plenty  of  mUk  and  vegetables.  You  can  have  all 
you  want  of  them  until  such  time  as  the  hotel  is  rented.  When  the  hotel 
Is  rented,  you  will  have  to  leave." 

After  the  defendant  had  denied  making  any  contract  for  a  speci- 
fied time,  and  the  plaintiff  had  failed  entirely  to  speak  on  that  sub- 
ject, he  was  called  to  the  stand  in  rebuttal,  and  denied  several  mat- 
ters that  had  been  testified  to  by  the  defendant,  and  was  then  asked 
by  defendant's  counsel  this  question: 

"Won't  you  state  to  the  jury  the  period  of  time  that  you  were  to  be  em- 
ployed for  at  the  time  you  made  this  agreement,— up  to  what  time  your  em- 
ployment was  going  to  continue?** 

This  was  objected  to  by  the  plaintiff's  counsel,  and  was  excluded. 
We  think  this  was  error.  This  was  the  main  point  in  the  case,  and 
the  defendant  had  a  right  to  put  this  question  to  the  plaintiff.  Even 
if  this  were  discretionary  with  the  court,  we  think  it  was  a  mistaken 
exercise  of  discretion  to  exclude  the  question.  This  was  the  main 
issue  in  the  case,  and,  without  any  testimony  upon  the  part  of  the 
plaintiff,  it  was  very  questionable  whether  there  was  evidence  enough 
to  go  to  the  jury  upon  that  question. 

'file  judgment  must  be  reversed,  and  new  trial  granted;  costs  to 
abide  the  event.    All  concur. 


HALL  et  al.  v.  BERTON. 

(Supreme  Court,  Trial  Term,  New  York  County.    April  27,  1800.) 

1.  Evidence— Parol  to  Modify  WniTiiiG. 

Where  a  written  lease /or  a  term  required  by  the  statute  to  be  in  writing, 
duly  executed  by  both  parties,  contains  mutual  covenants,  and  appears  to 
be  complete  in  itself,  an  agreement  to  make  repairs,  alleged  to  have  been 
made  at  the  same  time,  cannot  be  established  by  parol. 
^.  Contracts— Promise  without  Consideration. 

A  promise  to  repair  made  by  a  landlord  to  his  tenant  during  the  tenancy, 
and  without  other  consideration  than  such  tenancy,  cannot  be  enforced. 

Action  by  Harry  J.  Hall  and  others,  executors,  against  Rafala  S. 
Berton,  to  recover  rent  under  a  lease.    Judgment  for  plaintiffs. 
Powers  &  Sands,  for  plaintiffs. 
I.  N.  Miller,  for  defendant. 

McADAM,  J.  The  executors  of  William  H.  Hall  sne  to  recover 
rent  due  upon  a  sealed  lease  of  premises,  243  Greenwich  street,  de- 
mised for  five  years  from  May  1,  1893,  at  a  specified  rental.  The  de- 
fense is  that  the  lease  was  signed  in  consideration  of  a  promise  by 
the  testator  to  make  certain  permanent  repairs  to  the  cellar,  and 
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that  during  the  term  the  promise  was  renewed.  Both  promises  were 
oral.  The  only,  consideration  alleged  is  the  execution  of  the  lease 
and  the  defendant's  promise  not  to  remove.  The  defects  of  the 
cellar,  if  such  they  were,  existed  before  the  hiring.  The  tenant  was 
aware  of  them,  and  presumably  took  the  premises  for  better  or  for 
worse.  Bloomer  v.  Merrill,  1  Daly,  485.  The  second  promise  is 
clearly  without  consideration  and  unenforceable.  Gottsberger  v. 
Radway,  2  Hilt.  342;  Speckels  v.  Sax,  1  E.  D.  Smith,  253.  In  legal 
contemplation,  the  mutual  provisions  of  the  lease  formed  its  only 
consideration.  This  brings  us  to  the  vital  question  whether  what  is 
alleged  to  have  been  said  as  to  repairs  prior  to  the  execution  of  the 
lease  was  merged  in  it,  or  amounts  to  an  independent  collateral 
agreement,  which,  though  oral,  is  provable  without  impairing  the 
rule  that  written  instruments,  which  apparently  contain  the  entire 
agreement  of  the  parties,  are  not  to  be  varied  or  enlarged  either  in 
their  terms  or  l^al  effect  by  oral  evidence.  The  settled  rule  is  that 
where,  upon  the  inspection  of  a  contract,  it  appears  to  contain  the 
entire  engagement  of  the  parties,  and  to  define  the  object  and  meas- 
ure the  extent  of  such  engagement,  it  constitutes  and  is  presumed  to 
contain  the  whole  contract.  Eighmie  v.  Taylor,  98  N.  Y.  288;  En- 
gelhorn  v.  Reitlinger,  122  N.  Y.  76,  25  N.  E.  297.  The  court  in  the 
case  last  cited  said:  ^'All  prior  and  contemporaneous  negotiations 
and  oral  promises  in  reference  to  the  same  subject  are  merged  in 
the  written  contract,  and  the  rights  and  duties  of  the  parties  are  to 
be  determined  by  that  instrument.'*  The  principle  has  been  fre- 
quently applied  to  leases  and  other  writings.  Wilson  v.  Deen,  74 
N.  Y.,  at  page  533,  cited  and  approved  in  House  v.  Walch,  144  N. 
Y.  418,  39  N.  E.  327;  Marsh  v.  McNair,  99  N.  Y.  174,  1  N.  E.  660; 
Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  E.  961. 

To  hold  that  a  promise  to  repair,  not  contained  in  a  lease,  is  an 
independent  collateral  agreement,  would  not  only  deprive  the  plain- 
tilTs  of  all  protection  of  the  rule  stated,  but  impair  its  object,  and  put 
landlords  almost  at  the  mercy  of  tenants.  The  lessor,  careful  to 
reduce  his  agreement  to  writing,  has  since  departed  this  life,  and 
there  are  no  means  of  contradicting  any  evidence  of  oral  promises 
which  the  defendant  may  offer.  If  there  is  any  eflBcacy  in  the  old 
rule,  it  ought  to  be  enforced  to  protect  the  estate  from  dangers  re- 
sulting from  unreliability  of  memory  of  conversations  long  since 
past.  To  bring  a  case  within  the  rule  admitting  parol  evidence  to 
complete  an  entire  agreement  of  which  a  writing  is  only  a  part,  the 
writing  must  appear  on  inspection  to  be  an  incomplete  contract. 
Case  V.  Bridge  Co.,  134  N.  Y.  78,  31  N.  E.  254;  Thomas  v.  Scutt, 
supra.  The  reverse  of  that  appears  here.  The  obligation  of  a  land- 
lord to  repair  rests  solely  upon  express  covenant.  Witty  v.  Mat- 
thews, 52  N.  Y.  512.  The  lease,  which  is  one  the  statute  requires 
to  be  in  writing,  appears  to  have  been  carefully  drawn,  and  was  exe- 
cuted with  every  formality.  It  contains  mutual  covenants,  and  there 
is  no  apparent  reason  why  every  other  promise  should  have  been 
put  in  and  this  one  left  out.  In  Mayor,  etc.,  of  New  York  v.  Price, 
5  Sandf.  542,  the  tenant  undertook  in  like  manner  to  prove  that  the 
landlord,  contemporaneously  with  the  execution  of  the  lease,  agreed 
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to  make  certain  repairs;  and  the  court  (at  page  550)  said:  ^The 
lease  is  an  instrument  apparently  perfect  in  itself,  and  purports  to 
contain  the  agreement  of  each  party.  There  are  no  ambiguities  in 
the  terms  of  the  lease,  requiring  explanations  to  make  it  intelligible. 
In  such  a  case  it  cannot  be  shown  that  there  was  a  promise  of  either 
party  different  from,  or  in  addition  to,  those  contained  in  the  exe- 
cuted contract."  To  the  same  effect  are  Mayer  v.  Moller,  1  Hilt.  491; 
Howard  v.  Thomas,  12  Ohio  St.  201.  In  Post  v.  Vetter,  2  E.  D. 
Smith,  248,  the  same  principle  is  reiterated,  with  the  qualification 
that  such  a  promise  made  during  the  tenn,  founded  on  a  new  consid- 
eration, may  be  proved.  The  cases  relied  upon  by  the  defendant  are 
distinguishable  either  by  the  fact  that  they  refer  to  agreements  not 
required  to  be  in  writing  or  to  a  different  state  of  facts.  In  Chapin 
V.  Dobson,  78  N.  Y.  74,  the  plaintiff  was  allowed  to  prove  a  warranty 
on  a  sale  as  collateral  to  the  principal  contract.  In  Clenighan  v.  Mc- 
Farland  (Com.  PI.)  11  N.  Y.  Supp.  719,  the  oral  agreement  was  to 
put  premises  in  repair  before  the  commencement  of  the  term,  and 
as  a  condition  precedent  to  the  operation  of  the  lease.  So  in  Mann 
V.  Nunn,  43  Law  J.  C.  P.  241,  the  agreement  was  to  put  an  unfinished 
house  in  a  state  fit  for  habitation  before  the  commencement  of  the 
term.  In  the  Clenighan  Case  the  court  recognizes  the  distinction  by 
holding  that,  if  the  agreement  had  been  to  make  repairs  during  the 
tenn,  proof  of  the  oral  agreement  would  have  been  inadmissible; 
and  so  in  the  other  cases  the  promise  held  to  be  collateral  was  to  do 
acts  antecedent  to  the  operation  of  the  demise.  When  the  statute 
requires  the  terms  of  a  contract  to  be  in  writing,  neither  party  will 
be  permitted  to  show  that  it  was  other  or  different  from  what  is 
expressed.  Routledge  v.  Worthington  Co.,  119  N.  Y.  592,  23  N.  E. 
1111.  It  is  a  task  to  reconcile  the  cases,  and  get  at  their  distinguish- 
ing features,  for  the  question  of  what  constitutes  a  collateral  under- 
taking is  necessarily  close,  and  requires  the  greatest  care  in  enfor- 
cing one  rule  that  another  equally  important  to  the  administration 
of  justice  may  not  be  impaired.  If  the  answer  had  alleged  that  the 
repairs  were  to  be  made  antecedent  to  the  term,  and  that  their  per- 
formance had  been  p)08tponed"  at  the  request  of  the  landlord  until 
after  it  had  commenced,  there  might  have  been  force  in  the  defend- 
ant's contention  that  the  promise  was  collateral  to  the  lease. 

For  these  reasons,  the  oral  evidence  was  properly  excluded,  and 
the  plaintiffs  are  entitled  to  judgment  for  |1,194.48. 


KENT  et  al.  v.  MANHATTAN  RY.  CO. 

(Supreme  Court,  AppeUate  Division,  First  Department.    April  24,  1806.) 

1.  Elevated  Railroads— Damages  to  Abutting  Property— Ratio  of  Rental 
TO  Fee  Damage. 

In  an  action  against  an  elevated  railroad  for  damages  to  abutting  prop- 
erty, an  aUowanoe  of  rental  damages  amounting  to  20  per  cent  per  annum 
on  fee  damage  awarded  is  excessive, 
H.  Same— Time  for  Which  Rental  Damages  Allowed. 

Where  an  award  in  condemnation  proceedings  was  confirmed  July  5th, 
but  not  paid  until  November  17th,  the  owner  of  the  premises  ia^ntitled. 
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to  recover  rental  damages  for  the  time  between  the  date  of  the  award  and 
the  date  of  payment;  there  being  nothing  to  show  that  the  award  -wras 
docketed  at  the  time  as  a  final  Judgment. 

Appeal  from  8i)ecial  term,  New  York  county. 

Action  by  Julia  A.  Kent,  individually  and  as  trustee  under  the 
will  of  Ellen  Kent,  and  others,  against  the  Manhattan  Railway  Com- 
pany, to  recover  damages  to  abutting  property.  There  was  judg- 
ment in  favor  of  plaintiffs,  and  defendant  appeals.    Modified, 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

J.  C.  Bushby,  for  appellant 
H.  G.  Atwater,  for  respondents. 

VAN  BRUNT,  P.  J,  This  action  was  commenced  for  an  injunc- 
tion and  damages  by  an  abutting  owner.  Upon  the  consent  of  both 
parties,  an  interlocutory  judgriient  was  entered  on  the  Slst  of  Octo- 
ber, 1893,  enjoining  the  defendant  from  further  maintaining  its  rail- 
way in  front  of  plaintiffs'  premises,  unless,  within  a  time  limited 
therein,  it  acquired  title  to  the  easements  appurtenant  to  said  prem- 
ises. It  was  further  ordered  and  adjudged  by  said  decree  that  the  ques- 
tion as  to  the  amount  of  damages  theretofore  occasioned  to  the  rental 
value  of  said  premises  should  be  reserved  until  the  further  order 
of  the  court.  Pursuant  to  said  decree,  the  defendant  commenced 
condemnation  proceedings,  in  which  commissioners  were  duly  ap- 
pointed, and  the  report  of  such  commissioners  awarding  the  plain- 
tiff 1750  as  fee  damages  was  confirmed  on  the  5th  of  July,  1894. 
This  award  was  paid  on  the  17th  of  November,  1894.  The  issues 
in  this  action  concerning  the  rental  damages  were  subsequently  tried 
on  the  21st  of  March,  1895;  and  the  court  awarded  rental  damages 
at  the  rate  of  f  150  a  year  from  the  14th  of  February,  1885,  six  years 
before  the  commencement  of  the  action,  to  November  17,  1894,  the 
date  at  which  the  defendant  paid  the  award  to  the  plaintiff,  amount- 
ing in  all  to  the  sum  of  11,462.52.  An  additional  allowance  of  5  per 
cent,  computed  upon  that  amount  was  also  given.  Evidence  was 
offered  upon  the  part  of  the  plaintiff  to  sustain  the  issue  as  to  rental 
damages.  It  seems  to  us,  upon  an  examination  of  this  evidence, 
that  the  award  made  was  excessive.  It  appears  by  the  judgment  in 
the  condemnation  proceedings  that  the  fee  damage  sustained 
amounted  to  f 750,  and  this  adjudication  in  that  proceeding,  being 
between  the  same  parties,  and  affecting  the  same  subject-matter,  is 
conclusive;  and  an  award  of  20  per  cent,  rental  damage  ugon  a  fee 
damage  of  |750  is  upon  its  face  excessive,  and  there  is  no  evidence 
in  the  case  justifying  such  a  high  rate  of  rental  damage  in  view  of 
such  a  low  rate  of  fee  damage. 

It  is  urged  upon  the  part  of  the  plaintiff  that  the  award  in  ques- 
tion is  not  conclusive  between  the  parties.  It  seems  to  us  that  that 
question  cannot  be  again  litigated  between  these  same  parties,  and 
that,  as  there  is  an  undoubted  relation  between  fee  damage  and 
rental  damage,  a  rental  damage  of  20  per  cent,  upon  the  fee  damage 
is  manifestly  excessive.  We  think  that  the  rental  damage  should  be 
reduced  to  $75  a  year,  and  the  extra  allowance  modified^ccordUngly. 

Digitized  by  VjOOQIC 


Sup.Ct.)  IN   BE  EMPIRE   CITY   TRACTION    CO.  ^3 

In  regard  to  the  alleged  error  committed  in  allowing  rental  dam- 
age from  the  5th  of  July,  1894,  to  the  17th  of  November,  1894,  it 
seems  to  be  sufficient  to  say  that  the  objection  might  have  been 
well  taken  had  it  appeared  that  the  award  had  been  docketed  as  a 
final  judgment;  but  it  does  not  appear  that  any  judgment  had  been 
entered,  and  consequently  the  condemnation  proceedings  were  not 
entirely  completed. 

During  the  progress  of  the  trial,  objection  was  taken  to  the  evi- 
dence offered  in  reference  to  the  rent  of  the  premises  No.  309  Pearl 
street,  which  the  witness  under  examination  stated  was  a  store  and 
four-story  building,  used  as  an  hotel.  The  ground  of  the  objection 
was  that  the  property  was  dissimilar  from  the  premises  in  suit.  The 
court  overruled  the  objection,  and  the  defendant's  counsel  duly  ex- 
cepted. It  might  be,  had  the  court,  upon  this  appeal,  come  to  a 
different  conclusion  in  regard  to  the  effect  of  the  award  In  the  con- 
demnation proceedings,  that  the  receipt  of  such  evidence  would  have 
called  for  a  reversal  of  the  judgment,  as  it  might  well  be  that  its 
introduction  affected  the  decision  of  the  court  in  regard  to  rental 
damages;  but,  in  view  of  the  conclusion  at  which  we  have  arrived 
as  to  the  effect  of  such  award,  the  evidence  in  question  seems  to 
be  entirely  immaterial,  and  does  not  call  for  a  reversal. 

The  judgment  should  be  modified  as  above  indicated,  and,  as  mod- 
ified, affirmed,  without  costs.    All  concur. 


In  re  EMPIRE  CITY  TRACTION  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  24,  1896.) 

Stbebt  Railboads  —  Cbrtificatb  of  Railroad  Oommissionebs  —  Consent  of 
Local  Authorities. 

Laws  1892,  c.  676.  §  69,  requires  every  railroad  company,  before  exercis- 
ing the  powers  conferred  by  law.  to  obtain  from  the  board  of  railroad 
commissioners  a  certiUcate  that  the  articles  of  incorporation  have  been 
duly  published,  and  that  public  convenience  requires  the  construction  of 
the  road.  Section  93  provides  that  in  cities  of  over  1,250.000  inhabitants 
the  consent  of  the  local  authorities  shall  contain  the  condition  that  the 
right,  franchise,  and  privilege  shaU  be  sold  at  public  auction  to  the  highest 
bidder.  Held,  that  the  railroad  commissioners  are  not  required  to  issu€ 
such  certificate  to  a  corporation  organized  for  the  purpose  of  constructing 
a  street  railroad  in  New  York  City  before  it  may  become  a  bidder  at  such 
sale. 

Application  by  the  Empire  City  Traction  Company  for  an  order 
directing  the  railroad  commissioners  to  issue  a  certificate  of  incor- 
poration.   Denied. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

W.  H.  Page,  Jr.,  for  applicant. 

H.  A.  Robinson  and  R  J.  Moses,  opposed. 

PER  CURIAM.  On  the  30th  of  December,  1895,  the  Empire  City 
Traction  Company  filed  its  articles  of  association,  the  purpose  of  p 


984  38  NEW  YORK  SUPPLEMENT.  (Sup.  Ct 

said  association  being  stated  in  said  articles  to  be  the  building,  main- 
taining, and  operating  of  a  street  railroad  beginning  at  the  Hudson 
iriver  on  West  145th  street;  running  thence  easterly,  through  and 
along  said  street,  to  the  Harlem  river;  and  also  beginning  at  the 
Hudson  river  on  West  96th  street;  running  thence  easterly,  through 
and  along  said  street,  to  its  intersection  with  Columbus  avenue; 
running  thence  northerly  through  and  along  said  Columbus  avenue 
to  its  intersection  with  West  97th  street;  running  thence  easterly 
.through  and  along  said  West  97th  street,  to  the  easterly  side  of  Cen- 
tral Park  West;'  thence  easterly  through  and  along  the  transverse 
road  through  Central  Park  at  97th  street  to  Fifth  avenue;  thence 
easterly  through  and  along  East  97th  street  to  its  intersection  with 
Madison  avenue;  thence  southerly  through  and  along  Madison  ave- 
nue to  its  intersection  with  East  96th  street;  thence  easterly 
through  and  along  East  96th  street  to  its  intersection  with  Third 
avenue;  thence  northerly  through  and  along  said  Third  avenue  to 
its  intersection  with  East  99th  street;  thence  easterly  through  and 
along  said  East  99th  street  to  the  East  river.  And  said  company, 
having  claimed  to  have  complied  with  the  conditions  of  section  59 
of  the  railroad  law,  and  that  the  public  convenience  and  necessity 
required  the  construction  of  the  railroad  proposed  in  the  articles  <rf 
association,  made  application  to  the  board  of  railroad  commission- 
ers under  such  section  for  a  certificate  to  that  effect.  This  certifi- 
cate was  refused,  whereupon,  in  pursuance  of  the  provisions  of  said 
section  59,  this  application  was  made  to  this  court. 

Section  59  of  the  railroad  law,  which  was  adopted  in  1892,  as 
amended  by  chapter  676  of  the  Laws  of  1892,  is  as  follows: 

"Sec.  69.  Requisites  to  Exercise  of  Powers  of  Future  Railroad  Ck)rpoTatiODB. 
No  railroad  corporation  hereafter  formed  under  the  laws  of  this  state  shaU 
exercise  the  powers  conferred  by  law  upon  such  corporation  or  begin  the  con- 
stroctlon  of  its  road  until  the  directors  shall  cause  a  copy  of  the  articles  of 
association  to  be  published  in  one  or  more  newspapers  in  each  county  in  which 
the  road  is  proposed  to  be  located,  at  least  once  a  week  for  three  successive 
weeks  and  shall  file  satisfactory  proof  thereof  with  the  board  of  raUroad 
commissioners;  nor  until  the  board  of  railroad  commissioners  shall  certify 
that  the  foregoing  conditions  have  been  complied  with,  and  also  that  public 
convenience  and  a  necessity  require  the  construction  of  said  railroad  as  pro- 
posed in  said  articles  of  association.  The  foregoing  certificate  shall  be  applied 
for  within  six  months  after  the  completion  of  the  three  weeks'  publication 
hereinbefore  provided  for.  If  certificate  Is  refused,  no  further  proceedings 
shall  be  had  before  the  said  board,  but  the  application  may  be  renewed  after 
one  year  from  the  date  of  such  refusal.  Prior  to  granting  or  refusing  said 
certificate,  the  board  shall  have  a  right  to  permit  errors,  omissions  or  defects 
to  be  supplied  and  corrected.  After  a  refusal  to  grant  such  certificate,  the 
board  shall  certify  a  copy  of  all  maps  on  file  in  its  office,  and  of  the  findings 
of  the  board,  when  so  requested  by  the  directors  aforesaid.  Such  directors 
may  thereupon  present  the  same  to  a  general  term  of  the  supreme  court  of 
the  department  within  which  said  road  is  proposed  In  whole  or  in  part  to 
be  constructed,  and  said  general  term  shall  have  power.  In  its  discretion  to 
order  said  board,  for  reasons  stated,  to  issue  said  certificate  and  it  shaU  be 
issued  accordingly.  Such  certificate  shall  be  filed  in  the  office  of  the  secretary 
of  state,  and  a  copy  thereof  certified  to  be  a  copy  by  the  secretary  of  state, 
or  bis  deputy,  shall  be  evidence  of  the  fact  therein  stated.  Nothing  in  this 
section  shall,  prevent  any  such  railroad  corporation  from  causing  such  exami- 
nations and  surveys  for  its  proposed  railroad  to  be  made,  as  may  be  necessary 
to  the  selection  of  the  most  advantageous  route;  and  for  such  purpose  by  its 
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oflScers  or  agents  and  servants,  to  enter  upon  the  lands  or  water  of  any  person, 
but  subject  to  the  responsibility  for  all  damages  which  shall  be  done  thereto. 
This  section  shall  not  apply  to  street  railroads." 

By  chapter  545  of  the  laws  of  1895,  section  59  of  the  railroad  law, 
above  referred  to,  was  amended  by  striking  out  the  words,  "This  sec- 
tion shall  not  apply  to  street  railroads,"  leaving  the  section  other- 
wise unchanged.  And  it  is  in  pursuance  of  this  amendment  that 
it  becomes  necessary  for  street  railroads  to  make  the  application 
to  the  railroad  commissioners.  By  section  93  of  the  railroad  law 
it  is  provided  that  the  consent  of  the  local  authorities  in  cities  con- 
taining 1,250,000  inhabitants  or  more,  must  contain  the  condition  that 
the  right,  franchise,  and  privilege  shall  be  sold  at  public  auction  to 
the  bidder  who  will  agree  to  give  the  city  the  largest  percentage  per 
annum  of  the  gross  receipts  of  such  corporation,  etc.  This  provi- 
sion, applying  to  the  city  of  New  York,  requires,  in  addition  to  the 
consent  of  the  local  authorities,  that  the  corporation  desiring  to 
build  a  road  within  said  city  shall  be  the  highest  bidder  at  such  an 
auction  sale. 

It  is  claimed  upon  the  part  of  the  applicant  that,  in  view  of  the 
restrictions  contained  in  section  59  of  the  railroad  law,  it  cannot  be- 
come a  bidder  at  an  auction  sale  without  having  a  certificate  from 
the  railroad  commissioners.  Upon  an  examination  of  the  law  in 
question,  we  do  not  see  that  any  such  construction  can  be  put  upon 
the  law.  It  is  admitted  that  such  a  construction  would  require  the 
commissioners  to  issue  a  certificate  to  every  applicant  who  might 
file  certificates  of  incorporation  for  building  a  railroad,  to  the  build- 
ing of  which  the  local  authorities  might  give  their  consent  It  is 
manifest  that  such  was  not  the  intention  of  the  law.  It  was  the  in- 
tention of  the  law,  beyond  doubt,  to  prevent  the  paralleling  of  routes, 
and  the  filing  of  certificates  of  incorporation  by  divers  associations 
for  the  same  routes,  and  the  holding  of  franchises  by  the  filing  of 
such  certificates,  thereby  preventing  others  willing  so  to  do  from 
proceeding  with  the  improvement  without  making  terms  with  the 
corporation  first  filing  its  certificate.  Such  being  the  evident  inten- 
tion of  the  act  at  the  time  of  its  adoption  when  it  excluded  street 
railroads  from  its  operation,  the  whole  construction  and  intent  of 
the  act  cannot  be  changed  by  the  mere  introduction  of  a  new  ele- 
ment upon  which  it  is  to  operate.  It  seems  to  us  clear  that  it  would 
be  a  violation  of  the  duties  imposed  upon  the  railroad  commission- 
ers for  them  to  issue  divers  certificates  to  companies  organized  for 
the  purpose  of  building  upon  the  same  route.  This  would  be  to 
frustrate  one  of  the  objects  of  the  law,  and  such  a  construction 
should  not  be  placed  upon  it  because  of  the  bringing  in  of  another 
<!lause  by  subsequent  legislation,  unless  the  intent  to  change  the 
original  construction  of  the  act  is  manifest  No  such  intent  can  be 
gathered  from  the  legislation  upon  this  subject.  Indeed,  it  seems 
to  have  been  the  intention  to  prevent  abuses  of  this  kind  in  respect 
to  street  railroads  that  had  obtained  in  reference  to  routes  which 
were  not  remedied  in  the  original  statute;  and  the  mere  fact  that 
in  a  particular  locality  it  may  seem  to  work  inconvenience  is  a  mat- 
ter for  the  legislature  to  consider,  and  not  for  the  court  to  legislate  [^ 
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upon.  We  agree  with  the  railroad  commiBsioners  in  the  conclusiOD 
at  which  they  have  arrived,  that  there  is  no  incapacity  upon  the 
part  of  the  applicant  to  bid  at  the  sale  of  the  desired  privilege.  If 
there  is  a  risk  that,  in  consequence  of  the  peculiarities  ingrafted 
upon  the  incorporation  of  the  successful  bidder^  or  that  for  other  rea- 
sons consent  may  be  refused  by  the  railroad  commissioners,  that  is 
an  infirmity  in  the  law,  and  should  be  redressed  by  future  legislation 
as  above  stated;  but  such  difficulties  cannot  be  obviated  by  judicial 
construction. 

We  are  of  the  opinion,  therefore,  that  the  application  should  be 
denied. 


(3  App.  Div.  65.) 

COLEMAN  V.  PHOENIX  INS.  CO.  OF  HARTFORD.  CONN. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department    March,  1896.) 

Insurance—Open  Policy  on  Personalty— Conditions  aoainst  Incuubrance. 
An  "open"  policy  of  fire  insurance  on  products  while  contained  In  a 
fa.ctory  and  In  the  process  of  manufacture  provided  that.  If  the  subject 
of  insurance  was  personal  property,  the  incumbrance  thereof  by  chattel 
mortgage  without  consent  of  the  insurer  indorsed  on  the  policy  should 
avoid  the  entire  policy.  Heldt  that  the  Incumbrance  by  chattel  mortgage 
of  a  part  of  the  products  in  process  of  manufacture  without  consent  of 
the  insurer  withdrew  that  portion  from  the  subject  of  insurance,  and  left 
the  policy  valid  as  to  the  rest. 

Action  by  Thomas  H.  Coleman  against  the  Phoenix  Insurance 
Company  of  Hartford,  Conn.,  on  a  fire  insurance  policy.  There  was 
a  verdict  for  plaintiff,  and  defendant's  motion  for  a  new  trial  upon 
exceptions  ordered  to  be  heard  at  general  term  in  the  first  instance. 
Afterwards  the  cause  was  transferred  to  the  appellate  division  of 
the  supreme  court  by  the  operation  of  Const.  1895,  art.  6.    Denied. 

December  6,  1893,  the  defendant  issued  to  plaintiff  a  policy  of  insurance  in 
the  standard  form,  whereby,  In  consideration  of  the  premium  of  $9.50,  it  in- 
sured the  plaintiff  from  December  G,  1893,  to  February  6,  1894.  against  all 
direct  loss  or  damage  by  lire  to  an  amount  not  exceeding  $2,500  on  grain, 
malt,  or  grain  in  process  of  malting,  while  contained  in  the  two-story  and 
basement  brick  and  frame  malting  establishment  occupied  as  a  malt  house 
and  for  storage  purposes  at  No.  25  Water  street,  Penn  Yan,  N.  Y.  The  policy 
contained,  among  others,  this  condition:  "This  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  hereon  or  added  hereto,  shaU  be  void 
♦  ♦  ♦  if  the  subject  of  insurance  be  personal  property,  and  be  or  become 
incumbered  by  a  chattel  mortgage."  December  23,  1893,  the  plaintiff,  being 
Indebted  to  three  of  his  employes  in  the  sum  of  $160,  executed  and  deUvered 
to  them  a  chattel  mortgage  on  300  bushels  six-rowed  malt  then  on  kiln  in 
plaintiffs  malt  house,  as  security  for  said  amojmt.  The  malt  therein  de- 
scribed was  upon  the  kiln,  separate  from  the  other  malt.  There  was  no  In- 
dorsement on  the  policy  consenting  to  the  incumbering  of  the  property  In- 
sured, or  any  part  thereof,  by  chattel  mortgage.  The  policy  contained  this 
further  condition:  '*This  entire  policy,  unless  otherwise  provided  by  agree- 
ment Indorsed  hereon  or  added  hereto,  shall  be  void  ♦  ♦  ♦if  any  change,, 
other  than  by  the  death  of  the  insured,  take  place  in  the  interest,  title,  or  pos- 
session of  the  subject  of  insurance,  whether  by  legal  process  or  a  Judgment* 
or  by  a  voluntary  act  of  the  insured  or  otherwise."  At  the  time  the  poUlcj  was 
issued,  plaintiff  was  the  owner  of  a  large  amount  of  barley,  which  was  then 
in  the  building  described  in  the  policy,  in  process  of  malting.  During  the^ 
months  of  November  and  December,  1893,  plaintiff  sold  of  such  barley  to  one 
Amsdell  889  bushels  of  six-rowed  malt  and  COO  bushels  of  two-rowed  malt» 
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and  to  one  Hoffner  808  bnshelg  of  six-rowed  malt  and  700  bushels  of  two- 
rowed  malt,  which  malt  was  shipped  out  of  the  malt  house  and  delivered 
during  those  months.  There  was  no  indorsement  on  the  policy  consenting 
to  these  sales  or  change  of  title  or  possession  of  this  property.  The  malt 
house,  and  all  the  grain  and  malt  therein  contained,  was  destroyed  by  fire 
January  2,  1894.  At  that  time  the  plaintiff  had  in  the  malt  house  2,870  bush- 
els six-rowed  barley  of  the  value  of  85  cents  a  bushel,  and  1,005  bushels  two- 
rowed  barley  of  the  value  of  75  cents  a  bushel.  Plaintiff  duly  gave  notice  of 
the  fire,  and  furnished  proofs  of  loss,  as  required  by  policy.  At  the  expiration 
of  60  days  after  delivery  of  proofs  of  loss,  the  defendant  having  failed  to  pay, 
this  action  was  brought.  Action  was  tried  at  circuit  before  a  jury.  At  the 
close  of  the  evidence  defendant  moved  for  a  nonsuit  upon  the  ground  that 
the  property  insured  by  this  policy,  or  a  portion  thereof,  became  incumbered 
by  chattel  mortgage  intermediate  the  time  it  was  delivered  or  took  effect  and 
the  time  of  the  fire,  without  the  consent  of  the  company  being  indorsed  there- 
on, and  that  thereby  the  policy  became  null  and  void.  Motion  was  denied. 
Defendant  excepted.  The  cause  was  submitted  to  the  Jury,  and  it  rendered 
a  verdict  in  favor  of  plaintiff  for  $2,667.80. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  GREEN,  and 
WARD,  JJ. 

William  N,  Cogswell,  for  appellant. 
Charles  J.  Bissell,  for  respondent. 

GREEN,  J.  There  is  but  a  single  question  presented  on  this  ap- 
peal, and  that  is  whether,  within  the  terms  of  the  policy,  the  execu- 
tion and  delivery  by  the  plaintiff  of  the  chattel  mortgage  vitiated 
and  rendered  void  the  entire  policy.  It  is  conceded  that  this  is  what 
is  designated  as  an  "open"  or  "floating"  policy.  It  did  not,  by  its 
terms,  cover  any  specific  property,  but  only  such  property  as  at  the 
time  of  a  fire  should  answer  the  description  and  provision  of  the 
policy.  The  intent  and  purpose  of  the  contract  was  that  during  its 
life  the  assured  might  deal  with  his  property  as  he  saw  fit.  It  ap- 
pears that  plaintiff  sold  a  large  quantity  of  this  barley  in  the  period 
intervening  the  time  of  the  issuance  of  this  policy  and  the  fire.  The 
defendant  knew  this,  yet  it  makes  no  objection  to  the  payment  of 
the  loss  by  reason  of  that  fact,  notwithstanding  the  contract  con- 
tained this  provision  with  respect  to  such  disposition  of  the  property: 

*'This  entire  policy,  unless  otherwise  provided  by  agreement  indorsed  here- 
in or  added  hereto,  shall  be  void  if  any  change  other  than  by  the  death  of  th^ 
insured  take  place  in  the  interest,  title,  or  possession  of  the  subject  of  insur- 
ance, whether  by  legal  process  or  a  Judgment  or  by  a  voluntary  act  of  the  in- 
sured or  otherwise." 

There  was  no  agreement  indorsed  or  added  to  this  policy  consent- 
ing that  the  assured  might  dispose  of  any  of  that  property.  If  this 
policy,  therefore,  is  to  be  construed  by  the  same  rules  as  policies 
upon  specifically  described  property  in  being  at  the  time  the  policy  is 
issued,  then  the  sale  and  delivery  of  a  large  quantity  of  this  malt, 
which  was  in  the  malt  house  at  the  time  the  policy  was  executed, 
vitiated  this  policy,  for  by  the  voluntary  act  of  the  assured  there 
was  a  change  in  the  interest  and  title  of  the  assured  in  the  subject 
of  insurance.  Such  a  contention  is  not  made,  and,  if  made,  would 
not  prevail,  for  it  would  be  opposed  to  the  settled  rule  of  construc- 
tion of  policies  of  this  nature.  The  intent  of  the  parties  to  this  con- 
tract was  that  the  business  should  proceed,  and  not  be  suspended;! 
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that  property  might  be  purchased  and  sold  or  disposed  of  by  the 
assured  in  such  manner  as  he  might  deem  necessary  or  desirable; 
and  that  the  company  should,  in  case  of  loss,  be  liable  only  for  such 
property  as  should  answer  the  description  and  provisions  of  the  pol- 
icy. The  "subject  of  insurance"  is  determined  by  what  is  destroyed, 
and  which  answers  the  description  and  conditions  of  the  policy. 
Hooper  v.  Insurance  Co.,  17  N.  Y.  424;  Wolfe  v.  Insurance  Co.,  39 
N.  Y.  49.  Guided  by  this  rule,  let  us  inquire  what,  under  the  terms 
of  this  policy,  was  the  "subject  of  insurance"  at  the  time  of  the  loss. 
It  was  not  that  malt  which  had  been  sold  by  plaintiff,  for  by  his 
own  act  he  released  the  insurers  from  any  liability  or  risk  under 
the  policy  on  account  of  any  damage  to  such  property,  and  had  re- 
moved it  from  the  provisions  of  the  contract.  If,' just  previous  to 
the  fire,  he  had  sold  all  of  this  malt  and  barley,  the  company  would 
not  have  been  liable  under  this  contract,  for  there  would  then  have 
been  no  property  answering  the  description  and  provisions  of  the 
policy.  The  property  covered  by  the  chattel  mortgage  was  not  the 
"subject  of  insurance"  at  the  time  of  the  fire,  for  plaintiff  had  by  his 
own  voluntary  act  removed  that  property  also  from  the  provisions 
of  the  policy.  If  that  property  had  alone  been  destroyed  by  fire, 
after  the  execution  of  the  chattel  mortgage  by  plaintiff,  he  could 
have  no  more  compelled  the  company  to  pay  for  the  loss  on  that  malt 
than  for  that  which  he  sold  previous  to  the  fire.  If  this  chattel  mortgage 
had  covered  the  entire  property  destroyed,  defendant  would  not  have 
been  liable,  as  there  would  have  been,  at  the  time  of  the  fire,  no 
property  answering  the  description  and  conditions  of  the  policy,  and 
this  condition  would  have  been  brought  about  by  plaintiff's  own  act. 
The  terms  of  the  policy  are  such  as  obviously  secured  to  plaintiff 
the  free  use  of  the  property  in  the  malt  house,  and  a  right  to  deal 
with  all  or  a  portion  of  it  as  he  saw  fit,  during  the  life  of  this  con- 
tract. When,  however,  he  exercised  that  right  and  dealt  with  the 
property  by  sale  or  mortgage,  from  that  moment  the  property  sold 
or  mortgaged  ceased  to  be  covered  by  this  policy  of  insurance,  for 
from  that  moment  it  failed  to  answer  the  description  and  conditions 
of  the  policy,  and  ceased  to  be  the  "subject  of  insurance,"  The  de- 
fendant was  not  prejudiced  by  plaintiff's  executing  this  chattel  mort- 
gage upon  the  300  bushels  of  malt.  It  was  not  liable  for  any  loss 
that  might  occur  to  the  property  so  mortgaged.  The  subject  of  in- 
surance was  unchanged  by  this  act  of  plaintiff;  the  risk  was  the 
same.  It  in  no  way  affected  the  claim  under  the  policy  in  the  event 
of  a  fire,  for  the  reason  that  the  company  would  be  liable  only  for 
loss  to  the  "subject  of  insurance,"  to  be  determined  at  the  time  of  a 
loss  by  what  is  destroyed,  and  which  answers  the  description  and 
conditions  of  the  policy.  It  has  contracted  to  insure  such  property, 
and  it  should  be  willing  to  fulfill  its  contract.  The  plaintiff  has  de- 
manded only  that,  and  his  demand,  being  reasonable,  and  in  accord- 
ance with  tiie  settled  principles  of  law,  should  be  granted  and  en- 
forced. 

The  motion  for  new  trial  should  be  denied,  and  judgment  ordered 
for  plaintiff  upon  the  verdict,  with  costs  of  the  action  and  of  this 
motion.    All  concur.  ^  j 
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(3  App.  Div.  379.) 

MCCARTHY  V.  VILLAGE  OF  PAR  ROCKAWAY. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  21,  1896.) 

li  Village—Construction  of  Culvert— Injury  to  Landowner- Damages. 
Defendant  village  constructed  a  culvert  across  a  street  in  the  rear  of 
plaintiff's  premises,  and  the  water  discharged  therefrom  flowed  on  said 
premises,  which  were  lower  than  the  surrounding  land.  The  village  had 
previously  raised  the  grade  of  a  street  in  front  of  said  premises,  and  a  cul- 
vert had  been  constructed  across  the  same  to  provide  an  outlet  for  the  wa- 
ter from  plaintiff's  land,  but,  as  the  land  at  the  lower  end  was  graded  by 
the  owner  thereof,  the  culvert  became  stopped  up.  Held  that,  though  plain- 
tiff was  not  entitled  to  recover  from  the  village  for  damages  caused  by  the 
grading  of  the  street  in  front  of  his  land,  and  evidence  of  such  damages 
was  properly  excluded,  yet,  as  there  was  evidence  that  the  effect  of  the 
construction  of  the  culvert  on  the  street  in  the  rear  of  said  premises  was 
to  increase  the  quantity  which  the  land  would  otherwise  receive,  and  to 
concentrate  the  water  in  a  solid  stream,  thereby  increasing  its  power  to 
injure,  a  verdict  for  plaintiff  would  not  be  disturbed. 

2l  Action  against  Village  —  Omission  to  Fiijb  Claim  —  Objection  First 
Raised  on  Appeal. 

The  objection  that  plaintiff  failed  to  comply  with  I^ws  1889,  c.  440,  re- 
quiring notice  of  claim  for  damages  against  a  village  to  be  presented  to 
the  village  within  one  year  after  the  cause  of  action  shall  have  accrued, 
cannot  be  first  raised  on  appeal. 

Appeal  from  circuit  court,  Queens  county. 

Action  by  Florence  McCarthy  against  the  village  of  Par  Rock- 
away  for  damages  caused  by  defendant's  construction  of  a  culvert 
across  a  street  in  the  rear  of  plaintiff's  premises.  From  a  judgment 
for  plaintiff  entered  upon  a  verdict,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.    AflSrmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Daniel  Brown,  for  appellant. 

A.  N.  Weller,  for  respondent. 

BROWN,  P.  J.  The  respondent  is  the  owner  of  a  lot  of  land  sit- 
uate on  the  west  side  of  Coster  street,  in  the  village  of  Far  Rock- 
away,  in  Qneens  county,  upon  which  there  stands  a  dwelling  house 
and  a  bam.  About  200  feet  westerly  from  the  rear  line  of  the  re- 
spondent's lot  is  a  street  called  "Broadway."  In  the  year  1891  the 
trustees  of  the  village  constructed  a  culvert  or  covered  drain  across 
Broadway,  at  a  point  nearly  west  from  the  respondent's  land.  The 
water  which  flows  through  this  drain  discharges  upon  the  surface  of 
the  ground  in  what  is  called  "Foss'  Lane,"  and  from  there  it  flows 
upon  the  respondent's  property.  This  action  was  brought  to  recover 
damages  which  the  respondent  alleged  she  had  sustained  from  the 
water  thus  discharged  upon  her  land.  The  respondent's  lot  is  lower 
than  the  surrounding  land,  and  naturally  receives  the  flow  of  the 
surface  water  from  the  property  lying  west  of  it.  The  naturaf 
course  of  the  surface  water  was  through  Foss'  lane  and  the  respond- 
ent's lot,  and  thence  across  Coster  street  to  the  salt  meadows  fur- 
ther to  the  east.  It  was  alleged  in  the  complaint  and  proven  upon 
the  trial  that  in  the  year  1890  the  trustees  of  the  village  had  (paused 
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Coster  street,  in  front  of  the  respondent's  premises,  to  be  filled  in 
and  raised,  so  that  it  was,  and  ever  since  has  been,  about  two  feet 
above  the  level  of  the  respondent's  lot    When  this  was  first  done, 
a  culvert  was  constructed  across  CJoster  street,  and  an  outlet  was 
thus  provided  for  the  passage  of  the  surface  water  from  the  respond- 
ent's lot;  but  subsequently,  and  before  the  trial  of  this  action,  owing 
to  the  grading  of  the  land  at  the  lower  end  of  the  culvert  by  the  own- 
er thereof,  it  had  become  stopped  up,  and  was  discontinued.    It  is 
one  of  the  claims  of  the  appellant  that  the  grading  of  Coster  street 
was  the  cause  of  all  the  damage  and  injury  to  the  respondent's  prop- 
erty; but  that,  for  losses  sustained  from  that  cause,  the  appellant  is 
not  liable.    The  learned  trial  judge,  however,  upon  this  point  ruled 
with  the  appellant,  and  carefully  eliminated  from  the  case  all  claims 
for  damages  that  might  be  attributed  to  the  grading  of  Coster  street, 
and  the  respondent's  right  to  recover  was  limited  strictly  to  the 
claim  that  by  building  the  culvert  across  Broadway  the  appellant 
had  collected  and  concentrated  at  that  point  the  surface  water  from 
a  large  territory,  and  discharged  it,  through  the  culvert,  upon  the 
respondent's  property;  and  in  a  charge,  to  which  no  exception  was 
taken,  the  rules  of  law  applicable  to  such  a  cause  of  action  were 
clearly  and  con-ectly  explained  to  the  jury.    Undoubtedly  the  ef- 
fect of  grading  Coster  street  was  to  pond  the  surface  waters  on  the 
respondent's  lot,  and  it  is  easy  to  perceive  that  in  times  of  heavy 
and  severe  rains  the  respondent  might  sustain  serious  loss  from  such 
cause  alone.    But  the  respondent's  assertion  that  the  culvert  across 
Broadway  had  brought  an  increased  quantity  of  surface  water  upon 
her  property  was  sustained  by  the  testimony  of  many  witnesses,  and, 
while  it  was  positively  contradicted  by  the  witnesses  called  by  ap- 
pellant, the  conclusion  of  the  jury  upon  this  conflicting  testimony 
must  be  accepted  as  final  upon  this  appeal.    We  must  therefore  as- 
sume that  the  fact  is  that  the  effect  of  the  culvert  across  Broadway 
was  to  cast  upon  the  respondent's  lot  a  large  and  substantial  quan- 
tity of  water,  which,  if  the  culvert  had  not  been  constructed,  would 
not  have  gone  there. 

This  fact  being  established,  the  judgment  is  supported  by  the  rule 
applied  in  Noonan  v.  City  of  Albany,  79  N.  Y.  470,  and  in  Seifert  v. 
City  of  Brooklyn,  101  N.  Y.  136,  4  N.  E.  321.  In  the  latter  case  the 
court  said: 

"Municipal  corporations  have  quite  invariably  been  held  liable  for  damages 
occasioned  by  acts  resulting  In  the  creation  of  public  or  private  nuisances, 
or  for  an  unlawful  entry  upon  the  premises  of  another,  whereoy  injury  to 
bis  property  has  been  occasioned.  •  •  •.  This  principle  has  been  uniformly 
applied  to  the  act  of  such  corporations  in  constructing  streets,  sewers, 
drains,  and  gutters,  whereby  the  surface  water  of  a  large  territory,  which 
did  not  naturally  flow  in  that  direction,  was  gathered  into  a  body,  and  thus 
precipitated  upon  the  premises  of  an  Individual,  occasioning  damage  thereto." 

The  case  at  bar  is  complicated  by  the  fact  that  the  respondent's 
lot  would,  by  reason  of  its  position  in  reference  to  the  surrounding 
land,  receive  in  its  natural  course  the  flow  of  a  large  body  of  surface 
water,  but  the  testimony  on  the  part  of  the  respondent  tended  to 
show  that  before  the  construction  of  the  culvert  the  water  spread 
out  over  a  large  space,  and  that  the  effect  of  the  construction  of  the 
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-culvert  and  the  grading  of  Broadway  was  not  only  to  increase  the 
flow  of  surface  water,  but  to  concentrate  it  in  a  solid  stream,  aud 
thus  increase  its  power  to  cause  injury  to  the  respondent's  property. 
This  was  the  essential  fact  to  the  respondent's  right  to  recover,  and 
the  jury's  finding  upon  it  has  ample  support  in  the  testimony. 

The  appellant  claims  that  the  judgment  should  be  reversed,  for  the 
reason  that  the  respondent  failed  to  prove  that  he  had  complied  with 
<;hapter  440  of  the  Laws  of  1889,  which  requires,  as  a  prerequisite 
to  the  maintenance  of  an  action  against  a  village  for  damages,  that 
the  claim  shall  have  been  presented  and  filed  with  the  village  clerk 
or  duly  presented  to  the  board  of  trustees  within  one  year  crfter  the 
cause  of  action  shall  have  accrued.  Prior  to  the  commencement  of 
this  action,  the  respondent  had  written  a  letter  to  the  president  of 
the  board  of  trustees,  and  in  other  wa^s  individual  trustees  had  no- 
.  tice  of  the  respondent's  claim,  but  it  does  not  appear  that  notice  of 
the  claim  had  ever  been  filed  with  the  clerk,  or  presented  to  the 
trustees,  at  any  meeting  of  the  board.  We  are  of  the  opinion,  how- 
ever, that  this  objection  is  not  available  to  the  appellant  on  this 
appeal.  The  record  does  not  show  that  it  was  made  upon  the  trial. 
It  was  pleaded  in  the  answer,  but  the  motion  to  dismiss  the  com- 
plaint does  not  appear  to  have  been  made  upon  this  ground,  nor  was 
the  attention  of  the  court  called  to  the  respondent's  omission  in 
this  respect.  The  point  is  a  technical  one,  and  affects  only  the  pow- 
er of  the  court  to  hear  the  case,  and  not  the  merits  of  the  controversy 
between  the  parties.  It  was  one  that  the  defendant  could  waive, 
and  must  be  deemed  to  have  waived,  by  not  raising  it  at  the  trial. 
Vose  V.  Cockcroft,  44  N.  Y.  415;  Cowenhoven  v.  Ball,  118  N.  Y. 
235,  236,  23  N.  E,  470.  If  the  objection  had  been  raised  on  the  trial, 
the  court  might  have  sustained  it;  but  the  appellant  could  not 
omit  to  raise  it  there,  and  take  its  chance  of  success  before  the  jury, 
and,  if  it  was  then  beaten,  reserve  the  objection  for  the  purpose  of 
defeating  the  judgment  on  appeal.  If  it  desired  to  question  the  right 
of  the  plaintiff  to  maintain  this  action,  it  should  have  done  so  at  the 
trial,  and,  if  the  objection  was  overruled,  should  have  seen  that  the 
erroneous  ruling  was  incorporated  in  the  record. 

We  find  no  error  in  the  record  before  us,  and  the  judgment  must 
be  affirmed,  with  costs.    All  concur. 


GOLDENSON  v.  LAWRENCE  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  27,  1896.) 

1.  Agency— Knowledgb  of  Agent— When  Imputed  to  Pkincipat.. 

The  mere  fact  that  a  seller  of  goods  acted  as  agent  for  the  buyer,  In 
storing  them  in  a  warehouse,  did  not  charge  the  buyer  with  notice  that 
the  seller  had  obtained  the  goods  by  fraud,  as  the  seller's  knowledge 
of  his  own  fraud  was  neither  received  within  the  course  of  the  transac- 
tion in  which  he  acted  as  the  buyer^s  agent  nor  material  to  matters  within 
his  knowledge  as  such  agent. 

2.  Evidence— Documents. 

On  an  issue  as  to  whether  a  transfer  of  goods  was  made  in  good  faith 
to  pay  a  debt  of  the  transferror  to  the  transferee,  a  mortgage  given  by 
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the  transferee  on  her  property,  with  the  coupon  notes,  a  memorandiun 
^  of  expenses  of  executing  the  mortgage,  and  the  draft  for  the  net  proceeds 
thereof,  in  favor  of  the  transferror,  are  admissible  in  evidence. 
8.  Appeal— Objections  not  Raised  Below. 

Where  the  ground  of  objection  to  evidence  was  not  stated,  the  objection 
will  not  be  considered  on  appeal. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Eva  L.  Goldenson  against  Chester  R.  Lawrence  and 
others  for  conversion.  From  an  affirmance  (37  N.  Y.  Supp.  194)  by 
the  general  term  of  the  city  court  of  New  York  of  a  judgment  en- 
twed  on  a  verdict  in  favor  of  plaintiff,  defendants  appeal.    AfflrmedL 

Argued  before  DALY,  R  J.,  and  McADAM  and  BISCHOPP,  JJ. 

John  A.  Deady,  for  appellants. 

David  Leventritt  and  Harold  Nathan,  for  respondent 

BISCHOPP,  J.  The  defendants  are  warehousemen,  and  are  sued 
by  the  plaintiff  for  the  conversion  of  16  casks  of  soda  ash  claimed  to 
haye  been  stored  with  them  for  her  account,  of  which  delivery  was 
refused  upon  her  presenting  the  storage  receipt  made  in  her  name. 
By  the  answer  originally  served,  the  plaintiff's  title  and  the  defend- 
ants' conversion  only  were  placed  in  issue;  but  an  amended  answer 
was  interposed,  by  leave  of  court,  setting  up  additionally  a  separate 
defense,  attacking  the  title  of  the  plaintiffs  vendor  to  the  goods  in 
suit,  through  his  alleged  fraud  in  obtaining  them  from  third  parties, 
who  had  replevied  them  in  the  defendants*  hands.  This  amendment 
to  the  answer  was  allowed  upon  condition  that  the  defendants  should 
stipulate  that  all  evidence  given  under  the  defense  so  interposed 
should  be  stricken  out  if  no  proof  appeared  upon  the  minutes  of  the 
court  that  the  plaintiff  had  not  given  full  value  for  the  goods,  and 
that  she  had  knowledge  of  the  alleged  fraud  upon  the  part-  of  her 
vendor.  Agreeably  to  the  stipulation,  all  the  evidence  given  in 
support  of  this  defense  was  stricken  out;  the  justice  holding  that 
no  proof  appeared,  such  as  was  called  for,  touching  the  plaintiffs 
knowledge  of  the  fraud  of  her  vendor,  or  tending  to  show  that  full 
value  had  not  been  given  by  her  for  the  goods. 

Upon  this  appeal  two  questions  are  presented:  (1)  Was  there  evi- 
dence of  title  in  the  plaintiff,  and  of  a  proper  demand  upon  the 
defendants  for  the  return  of  the  goods,  sufficient  to  support  the 
cause  of  action?  And  (2)  was  there  a  complete  absence  of  proof 
that  the  plaintiff  had  notice,  express  or  implied,  of  the  vendor's 
fraud  in  obtaining  possession  of  the  goods?  We  think  that  the  judg- 
ment is  to  be  supported  through  an  affirmative  answer  in  each  case. 

From  the  record  it  appears  that  the  plaintiff,  in  March,  1891,  had 
made  a  demand  loan  to  her  brother,  Solomon  Seligman,  of  f500, 
and  that  repayment  was  demanded  by  her  in  the  succeeding  month 
of  May.  To  this  demand,  Seligman  urged  his  inability  to  make  pay- 
ment, but  offered  a  sale  and  delivery  of  stock  in  trade,  valued  at 
the  amount  of  the  debt,  in  satisfaction.  The  offer  was  accepted,  and 
a  bill  was  made  out  by  Seligman,  stating  the  purchase  of  16  casks 
of  soda  ash;  and  this  bill  was  delivered,  with  receipt  of  payment 
acknowledged,  to  the  plaintiff.     In   further  accordance  with  the 
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agreement  between  the  parties  as  to  delivery  of  the  goods,  Seligman 
placed  them  on  storage  with  the  defendants,  and  gave  the  plaintiff 
the  latter's  negotiable  storage  receipt,  made  out  in  the  name  of 
f^v.  E.  L.  Goldenson,"  the  refusal  to  deliver  upon  her  presentation 
of  which  receipt  constituted  the  gravamen  of  the  action.  For  the 
defendants  it  was  claimed  that  Seligman  had  represented  himself 
as  E.  L.  Goldenson,  and  that  their  refusal  to  deliver  to  the  plaintiff 
was  based  upon  her  production  of  the  receipt  unindorsed,  but  the 
evidence  upon  this  point  was  that  of  an  interested  witness,  subject 
to  discredit  by  the  jury;  and,  while  the  wording  of  the  receipt  tend- 
ed to  support  the  witness*  story,  we  cannot  hold  that  the  description 
**Mr.,''  in  place  of  ''Mrs.,"  concluded  the  question  against  the  plain- 
tiff, granting  that  the  fact  could  have  been  most  persuasive  upon 
the  tribunal  having  jurisdiction  to  review  the  preponderance  of 
proof.  But  such  is  not  our  province.  Therefore  we  cannot  find 
error  in  the  denial  of  the  defendants'  motion  for  a  dismissal  of  the 
complaint,  since  there  was  evidence  of  title  in  the  plaintiff,  and  a 
proper  demand  upon  the  defendants,  the  bailees.  From  the  evi- 
dence of  Seligman's  instructions  given  by  the  plaintiff,  and  from  the 
fact  that  the  receipt  was  in  the  plaintiff's  name,  the  jury  could  have 
inferred  that  the  abbreviated  description  was  erroneous  through 
some  oversight  merely;  and  they  were  not  precluded  from  so  infer- 
ring because  Seligman  was  not  called  as  a  witness,  since  his  evi- 
dence was  as  available  to  one  side  as  to  the  other,  so  far  as  any 
explanation  to  the  contrary  appears.  Lawson,  Pres.  Ev.  p.  120^ 
rule  22. 

We  next  come  to  the  inquiry  whether  the  plaintiff  was  chargeable 
with  knowledge  of  Seligman's  fraud  in  obtaining  possession  of  these 
casks,  and  we  do  not  question  the  presence  of  evidence  that  there 
was  such  fraud;  but,  since  there  was  a  total  absence  of  proof  that 
actual  knowledge  existed,  the  defendants'  contention  must  be  found- 
ed only  upon  the  theory  of  imputed  notice  to  the  plaintiff,  arising 
from  Seligman's  agency  to  store  the  goods.  We  are  convinced,  how- 
evCT,  that  the  contention  is  not  sound,  since  the  plaintiff's  title, 
which  was  the  sole  matter  in  question,  could  not  have  been  affected' 
through  this  special  agency.  Seligman's  act  of  storing  the  goods 
(of  which  he  had  colorable  title,  for  the  purpose  of  sale  to  the  plain- 
tiff, and  which  at  the  time  of  storage  he  had  sold  to  her)  was  me- 
chanical merely,  and  was  not  connected  with  his  method  of  obtain- 
ing them.  The  fact  that  some  of  the  casks  were  received  by  him 
on  the  day  when  they  were  stored  does  not  affect  the  question,  since 
this  day  was  also  that  of  the  sale,  as  appears  from  the  docimientary 
evidence,  and  his  possession  as  vendor  was  not,  as  far  as  the  plain- 
tiff was  concerned,  his  custody  as  agent  for  the  bailor.  As  vendor, 
which  was  as  principal  in  a  distinct  transaction,  he  had  knowledge 
of  his  own  fraud  in  obtaining  the  goods  sold;  but  this  knowledge 
was  in  no  way  material  to  his  agency  for  the  plaintiff,  nor  would 
the  presence  or  absence  of  the  facts  in  his  mind  have  affected  his 
proper  consummation  of  the  act  which  he  was  delegated  to  perform. 
Even  had  the  plaintiff  obtained  actual  knowledge  of  the  fraud  at 
the  time  of  the  transaction,  the  goods  could  have  been  pla^ 
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her,  or  bj  her  agent,  with  the  defendants  for  storage;  and,  as  against 
the  latter,  without  intervention  by  others,  her  right  to  whatever 
benefit  the  storage  might  present  would  have  been  complete.  Upon 
what  principle,  then,  can  such  knowledge  be  imputed  to  her,  through 
her  agent,  when  the  agent's  knowledge  was  neither  received  within 
the  course  of  the  transaction,  nor  material  to  the  matter  within  his 
charge?  The  plaintiff's  title  was  neither  derived  through,  nor  con- 
nected with,  this  agent's  act  in  placing  the  goods  with  the  defendants; 
and,  failing  express  or  implied  knowledge  of  the  fraud,  as  noted, 
the  evidence  given  under  the  separate  defense  was,  according  to  the 
stipulation,  properly  stricken  from  the  case. 

The  appellants  appear  to  have  abandoned  any  contention  under 
the  stipulation  that  "full  value  had  not  theretofore  been  paid*'  by 
the  plaintiff;  and  it  is  clear  from  the  evidence  that  the  goods  were 
not  worth  more  than  fSOO,  the  amount  of  the  plaintiff's  claim  for 
money  actually  paid,  which  she  relinquished  as  consideration  for  the 
sale. 

Three  exceptions  to  rulings  upon  evidence  are  brought  to  our  at- 
tention. The  first  was  taken  to  the  admission  of  documentary  evi- 
dence showing  the  derivation  of  the  money  loaned  to  Seligman  by 
the  plaintiff.  This  was  certainly  relevant  and  material  to  the  issue 
of  consideration,  and,  from  its  nature,  appears  to  have  been  the  best 
evidence  of  the  facts.  The  second  objection  was  taken  to  the  form 
of  a  question,  as  calling  for  a  conclusion,  but  we  learn  from  the 
record  that  the  question  was  not  answered.  No  ground  of  objection 
to  the  admissibility  of  the  evidence  was  made  in  the  third  instance, 
and  therefore  the  exception  is  nugatory  upon  appeal.  Carroll  v. 
O'Shea  (Com.  PI.)  21  N.  Y.  Supp.  956;  Cruikshank  v.  Gordon,  118 
N.  Y.  178,  23  N.  E.  457. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(16  Misc.  Rep.  ia2.) 

DOUW  V.  KEAY  et  al. 

(Supreme  Court,  Special  Term,  Albany  Ck)unty.    February,  1S96.) 

Mortgages— FoRECLOsuRB— Immaterial  Alleoationb. 

In  an  action  to  foreclose  a  mortgage,  allegations  in  the  complaint,  set- 
ting forth  the  interest  of  the  defendants  in  the  premises  in  issue,  are  im- 
material, and  the  admission  of  hearsay  evidence  in  support  of  such 
allegations  is  not  prejudicial. 

Action  by  John  Dep.  Douw,  Jr.,  against  Esther  Keay  and  others, 
to  foreclose  a  mortgage.  Henry  W.  Young  became  purchaser  at 
the  sale,  but  declined  to  complete  his  purchase.  Motion  was  made 
to  compel  him  to  complete  the  purchase.    Granted. 

John  De  Witt  Peltz,  for  the  motion. 
H.  L.  Washburn,  Jr.,  opposed. 

CHESTER,  J.  This  is  a  motion  to  compel  Henry  W.  Young,  the 
purchaser  at  a  sale  under  a  decree  of  foreclosure,  to  complete  his 
purchase.    He  has  declined  to  complete  his  purchase^  the  ground 
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that  there  are  infant  defendants,  and  also  absentee  defendants  in 
default,  and  that  the  testimony  filed  with  the  referee's  report  shows 
that  on  the  reterenee  prior  to  the  judgment  hearsay  evidence  was  re- 
ceived as  to  the  allegations  of  the  complaint  relating  to  the  heirs  at 
law  of  Eugenie  Roussin,  the  owner  of  the  mortgaged  premises  at 
the  time  of  her  death.  Codo  Civ.  Proc.  §  1216,  requires,  in  cases  of 
this  kind,  that  the  cause  of  action  set  forth  in  the  complaint  shall  be 
proven,  and  rule  60  requires  the  referee  to  take  proof  of  the  facts 
and  circumstances  stated  in  the  complaint.  It  was  the  duty  of  the 
plaintiff  to  produce  legal  proof  before  the  referee  of  every  material 
fact  alleged  in  the  complaint.  Wolcott  v.  Weaver,  3  How.  Prac.  159. 
The  question  is  presented,  therefore,  whether  or  not  the  allegations 
as  to  which  hearsay  evidence  was  received  were  material  to  the 
cause  of  action  to  foreclose  the  mortgage. 

The  mortgage  in  'question  was  executed  by  the  defendant  Esther 
Keay  to  one  Sarah  Klinker,  April  28, 1873,  and  has  been  assigned  by 
several  mesne  assignments  to  the  plaintiff.  The  premises  covered 
by  the  mortgage  were  conveyed  by  Esther  Keay  to  Joseph  W.  Addi- 
son in  1884,  and  by  said  Addison  and  his  wife  to  Eugenie  Boussin  in 
1889.  The  plaintiff  alleges  in  his  complaint  that  said  Eugenie  Rous- 
sin died  intestate  at  the  city  of  Albany,  July  29,  1894,  being  at  the 
time  the  owner  and  in  possession  of  the  premises  in  question,  and 
leaving  her  surviving  the  defendant  Sarah  Hoogkamp,the  wife  of  the 
defendant  Henry  Hoogkamp;  that  said  Sarah  Hoogkamp is  of  full  age, 
and  claims  to  have  been  duly  adopted  by  said  Eugenie  Roussin  as 
her  daughter  during  her  lifetime,  but  that  plaintiff  has  no  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  truth  of  the  claim 
so  made  by  said  Sarah  Hoogkamp  as  to  her  adoption  by  said  de- 
ceased. Plaintiff  further  alleges  that  said  Eugenie  Roussin  also 
left  her  surviving  at  the  time  of  her  death  the  following  persons, 
who  constitute  her  heirs  at  law  in  case  the  defendant  Sarah  Hoog- 
kamp is  not  the  heir  at  law  of  said  deceased,  namely,  the  defendant 
Maria  Cheyer,  who  is  the  wife  of  the  defendant  Joseph  Cheyer,  and 
the  mother  of  said  Eugenie  Roussin,  deceased;  and  the  following 
named  persons  who  are  children  of  Malina  Bellanger,  a  deceased 
sister  of  said  Eugenie  Roussin,  deceased,  to  wit,  the  defendants 
Eugenie  Bellanger,  Le  Blanc  Bellanger,  and  Arthm*  Bellanger.  As 
to  these  allegations  the  referee  received  hearsay  evidence.  The  com- 
plaint also  contains  the  usutd  allegation  that  all  of  said  defendants, 
naming  them,  have  or  claim  to  have  some  interest  in,  or  lien  upon, 
the  said  mortgaged  premises,  or  some  part  thereof,  which  lien,  if 
any,  has  accrued  subsequently  to  the  lien  of  the  said  mortgage,  and 
is  subject  thereto.  All  of  these  allegations,  except  the  last  one, 
were  immaterial  to  the  cause  of  action  brought  for  the  foreclosure 
of  plaintiff's  mortgage.  Drury  v.  Clark,  16  How.  Prac.  424;  Frost 
V.  Koon,  30  N.  Y.  428-448.  Tlie  material  facts  stated  in  the  com- 
plaint which  constituted  the  cause  of  action  were  properly  proven 
before  the  referee  by  the  introduction  in  evidence  of  the  bond  and 
mortgage  and  the  several  assignments  thereof,  together  with  the  cer- 
tificates of  recording  the  mortgage  and  the  assignments,  and  by  the 
evidence  of  plaintiff's  agent  as  to  any  payments  which  had  been. 
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made.  The  plaintiff  also  put  in  evidence  before  the  referee  the  deeds 
showing  the  several  conveyances  of  the  property  in  qaestion  subse- 
quent to  the  mortgage,  as  alleged  in  the  complaint,  including  the 
deed  to  Eugenie  l^ussin.  This  showed  by  legal  proof  that,  what- 
ever interest  any  of  these  defendants,  as  the  heirs  at  law  of  Eugenie 
Roussin,  had  in  the  property,  was  subsequent  and  subject  to  the 
plaintiff's  mortgage.  It  was  not  necessary  to  allege  in  the  com- 
plaint or  to  prove  before  the  referee  what  the  interest  of  these  several 
defendants  in  the  property  was,  and,  therefore,  it  is  of  no  conse- 
quence that  hearsay  evidence  was  received  by  the  referee  with  re- 
spect to  these  defendants  or  to  their  several  interests.  There  is  no 
claim  here  but  that  all  persons  having  any  interest  in  the  property 
subsequent  to  the  mortgage  are  defendants  in  the  action,  and  have 
been  properly  served  with  the  summons,  either  personally  or  by  pub- 
lication. It  is  not  necessary  to  determine  here  whether  Barah  Hoog- 
kamp,  the  alleged  adopted  daughter,  is  the  sole  heir  at  law  of  Eu- 
genie Roussin,  or  whether  the  other  defendants  named  are  her  heirs 
at  law,  in  case  there  was  no  legal  adoption,  so  long  as  all  the  heirs, 
in  either  event,  are  parties  to  the  action,  and  bound  by  the  judg- 
ment. Those  are  questions  to  be  determined  in  proceedings  for  the 
distribution  of  the  surplus,  if  any.  It  follows  that  the  motion  to 
compiel  the  purchaser  to  complete  his  purchase  should  be  granted, 
with  costs. 

Motion  granted,  with  costs. 


CHRIMES  V,   SQUIER. 
(Supreme  Court.  Appellate  Division,  First  Department    April  24,  1S9C.) 

1.  Equity— Forged  Mortoaob— Cancellation. 

In  an  action  to  set  aside  a  mortgage,  in  form  duly  acknowledged,  on 
the  ground  that  the  mortgagor's  signature  thereto  was  forged,  and  the 
mortgage  a  cloud  od  plaintiff's  title,  it  appeared  that  plaintiff  held  under 
a  quitclaim  deed  from  the  mortgagor;  that  the  mortgagee,  the  mort- 
gagor's vendor,  assigned  the  mortgage  to  the  notary  who  took  the  ac- 
knowledgment, and  the  notary  assigned  it  to  defendant;  that  the  mort- 
gagor had,  in  an  agreement  with  defendant  for  settlement  of  a  previous 
action,  recognized  the  mortgage  as  valid.  The  only  witness  was  the 
mortgagor,  who  testified  that  his  signature  was  forged,  but  his  evidence 
on  material  collateral  matters  was  falsified.  Held,  that  the  complaint 
was  properly  dismissed. 

2,  Same— Evidence. 

In  an  action  to  set  aside  a  mortgage  In  form  duly  acknowledged  on  the 
ground  that  the  mortgagor's  signature  was  forged  and  the  mortgage  a 
cloud  on  plaintiff's  title,  evidence  of  the  relations  between  the  mortgagor 
and  the  notary,  who  took  the  acknowledgment,  was  material  where  it 
appeared  that  the  mortgage  was  assigned  to  the  notary  and  by  him  as- 
signed to  the  defendant. 

Appeal  from  special  term,  New  York  connty. 

Action  by  Walter  A.  S.  Ghrimes  against  William  C.  Sqnier  to 
set  aside  a  mortgage  on  the  ground  that  the  mortgagor's  signature 
was  forged,  and  the  mortgage  a  cloud  on  plaintiff's  title.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.    A|Brmed. 
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The  opinion  of  Mr.  Justice  PATTERSON  at  special  term  is  as 
follows: 

"I  would  not  be  justified,  on  the  uncorroborated  testimony  of  the  witness 
Austin,  in  declaring,  so  far  as  his  signature  Is  concerned,  the  mortgage  pur- 
porting to  have  been  executed  and  delivered  by  him  and  his  wife  to  Ker, 
and  assigned  to  the  defendant,  a  forgery.  That  Mrs.  Austin  did  not  sign 
the  mortgage  Is  clear.  Her  name  Is  not  only  Incorrectly  statea,  out  what 
purports  to  be  her  signature  Is  in  the  same  handwriting  as  that  which  pur- 
ports to  be  her  husband's;  but  the  general  style  and  character  of  the  alleged 
forged  signature  of  William  Austin  to  the  inortgage  are  the  same  as  those 
of  his  genuine  signature  in  evidence,  allowance  being  made  for  the  ordinary 
differences  that  always  exist  between  admittedly  genuine  signatures.  There 
can  be  no  doubt  of  the  force  of  Austin's  testimony  on  his  direct  examination. 
He  swears  positively  the  signature  to  the  mortgage  is  not  his;  that  he  never 
acknowledged  it  before  the  notary;  that  he  was  not  In  New  York  on  the 
day  named  in  the  acknowledgment  as  the  one  on  which  the  mortgagor  ap- 
peared before  the  notary,  and  that  he  had  but  a  slight  acquaintance  with 
the  notary.  But  his  cross-examination  plainly  shows  a  very  uncertain  and 
unreliable  memory  or  something  worse.  The  design  of  that  cross-examlna^ 
tlon  was  to  call  out  facts  establishing  close  business  relations  between  the 
notary  and  Austin,  the  latter  having  sworn  he  had  no  direct  business  with 
the  notary,  and  scarcely  knew  him.  Now,  It  plainly  appears  that  this  notary, 
Savage,  had  much  to  do  with  a  certain  tract  of  land  at  Claremont,  of  which 
the  mortgaged  premises  formed  a  part.  On  a  map  of  that  tract  or  plot  these 
mortgaged  premises  are  designated  *15  A,'  next  adjoining  a  lot  designated 
'No.  16.'  Austin  swears  with  absolute  posltiveness  he  never  had  any  deal- 
ings with  Savage  as  to  either  of  these  pieces.  When  asked  about  papers 
referring  to  both  pieces,  he  swore,  *1  never  had  any  business  with  Mr.  Savage 
In  regard  to  it'  The  further  question  was  then  asked  whether  Savage  did 
not  have  an  interest  In  the  property  when  Austin  took  it,  to  which  the  wit- 
ness replied  in  the  negative,  whereupon  the  following  Incident  took  place, 
as  appears  by  the  record,  viz.:  'Plaintiff's  Counsel:  Are  you  referring  to 
the  property  described  in  the  complaint  (lot  15  A)?  The  Ck)urt:  I  under- 
stand th^  question  not  to  apply  to  plot  15  A,  but  to  any  portion  of  the  whole 
176  ft.  Question.  Do  you  know  of  Mr.  Savage  having  any  interest  in  any 
portion  of  the  plot  17G  ft.  on  Marcher  avenue  or  Anderson  avenue?  Answer. 
I  never  did.'  After  the  recess  of  the  court  this  witness  was  again  put  on 
the  stand,  and  he  then  swore  that  he  did  receive  a  deed  from  Savage  of  lot 
No.  IG,  bringing  him  directly  into  relations  with  Savage  respecting  the  very 
lands  of  which  15  A  and  16  formed  parts,  and  both  of  which  parts  are  cov- 
ered by  the  mortgage  in  suit;  but  the  witness  added  he  was  confused  by 
previous  questions,  and  had  supposed  they  related  to  lot  15  A  alone,  and 
added,  'I  did  not  understand  that  the  two  lots  had  anything  to  do  with  one 
another.'  This  is  plain  prevarication.  Turning  back  to  the  early  part  of 
his  cross-examination,  he  distinctly  swears  that  there  was  a  tract  of  176 
feet  on  Marcher  or  Third  avenue,  consisting  of  lots  15  A  and  16,  and  that 
they  were  conveyed  *all  in  one  deed.*  On  bis  second  cross-examination, 
after  his  alleged  correction  of  testimony  before  attended  to,  his  attention  was 
called  again  to  the  176-foot  lot,  and  he  was  asked:  'Question.  Lot  16  is  part 
of  the  plot  176?  Answer.  Nothing  to  do  with  it  whatever.  Q.  Lot  16  ad- 
joining lot  15  A?  A.  That  I  don't  know.  I  don't  know  that.  Q.  Don't 
you  know  that  lot  16  is  part  of  the  176  feet  front?  A.  No,  sir;  I  do  not 
know.  I  never  saw  a  plan  of  the  lots.  I  did  not  know  It  was  within  a  mile 
of  it.'  All  the  testimony  with  relation  to  these  two  pieces  was  quite  mate- 
rial as  showing  that  Savage  was  directly  interested  and  connected  with 
Austin  in  some  transactions  regarding  the  land,  out  of  which  transactions 
this  mortgage  was  or  nlay  have  been  given,  for  it  affects  and  covers  a  part 
(lot  16)  which  was  conveyed  directly  by  Savage's  deed  to  Austin.  That  the 
witness  was  seeking  to  evade  the  effect  of  these  considerations  seems  to  be 
obvious,  and  that  the  whole  truth  was  not  disclosed  and  that  there  was  sup- 
pression and  concealment  of  something  material,  was  apparent  from  the 
hesitancy  and  evasiveness  of  the  witness.    At  all  events,  his  cross-examina-  j 
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tion  shows  that  his  memory  is  altogether  unreliable.  On  the  discredited 
testimony  of  this  witness  it  is  not  for  the  defendant  to  show  the  circumstan- 
ces under  which  the  mortgage  was  given,  nor  why  It  appears  to  have  been 
executed  by  Mrs.  Austin.  The  instrument  is  not  successfully  Impeached 
as  to  the  mortgagor  Austin*8  Signature,  and  there  is  no  doubt  that  the  de- 
fendant is  the  assignee  of  it  in  good  faith.    Ck>mplaint  dismissed,  with  costs." 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
and  WILLIAMS,  JJ. 

Edwin  B.  Root,  for  appellant. 
A.  E.  Woodruff,  for  respondent 

BARRETT,  J.  The  decision  rendered  in  this  case  at  special  term 
was  correct,  and  we  entirely  concur  in  the  opinion  there  handed 
down  by  Mr.  Justice  PATTERSON.  The  testimony  of  the  mort- 
gagor, Austin,  upon  which  the  plaintiff  relied,  was  unworthy  of 
credence.  It  was  shaken,  not  only  in  collateral  matters,  bat  in 
much  that  was  material  to  the  direct  issue  of  forgery.  The  mort- 
gagee (one  Ker)  was  the  same  person  who  had  previously  deeded  the 
property  to  Austin.  The  mortgage  was  assigned  by  Ker  to  one 
Savage,  and  by  Savage  to  the  defendant.  Savage  was  the  notary 
public  whose  certificate  of  Austin's  acknowledgment  is  appended  to 
the  mortgage.  The  relations  between  Austin  and  Savage  were,  un- 
der the  circumstances,  most  material.  We  cannot  agree  with  the 
appellant  that  the  cross-examination  upon  this  head  was  upon  col- 
lateral or  immaterial  matters.  It  was  direct  and  important  Aus- 
tin plainly  saw  its  materiality,  and  tried  in  every  possible  way  to 
conceal  his  relations  with  Savage.  He  equivocated,  suppressed  what 
he  knew,  and,  when  closely  questioned,  falsified  outright.  To  sus- 
tain the  plaintiff's  charge,  Austin's  testimony  should  at  least  have 
been  clear  and  convincing.  It  was  the  reverse;  and,  further,  it  was 
entirely  unsupported.  Not  another  witness  was  called  to  sustain 
the  charge.  Austin's  wife  was  not  examined,  nor  was  a  single  per- 
son who  had  ever  seen  him  write.  Upon  the  other  hand,  we  find  that 
in  1892  he  made  an  agreement  with  the  defendant  for  the  settle- 
ment of  an  action  which  he  had  previously  brought, — similar  to  the 
present,— and  that  that  action  was  thereupon  discontinued.  This 
agreement  impliedly  recognized  the  mortgage,  and  makes  provision 
for  the  application  to  its  payment  of  whatever  might  be  realized 
upon  a  sale  of  the  property  over  and  above  f4,500.  It  is  difficult  to 
understand  how  a  man  who  honestly  believed  that  this  mortgage 
was  a  forgery  could  have  made  such  an  agreement.  His  subsequent 
conduct  indicates  bad  faith,  even  with  respect  to  this  agreement. 
Doubtless  believing  that  he  was  estopped  thereby  from  renewing 
his  charge  of  forgery,  he  sought  to  evade  the  effect  of  the  agree- 
ment by  quitclaiming  the  property  for  a  nominal  consideration  to 
the  present  plaintiff,  and  bringing  this  action  in  the  latter's  name. 
It  is  entirely  clear  that  this  was  his  design,  and  that  he  is  still  the 
real  owner  of  the  property,  using  the  plaintiff  to  effect  his  inequi- 
table purpose.  The  case  is  wholly  without  merit,  and  the  judgment 
appealed  from  should  be  affirmed,  with  costs.    All  concur. 
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CLEMONS   T.   ROUSE. 

(Supreme  Ck>urt,  Appellate  Division,  First  Department.    April  24,  1896.) 

New  Trial — Dental. 

Where  there  is  ^idence  to  support  the  verdict,  and  exceptions  taken 
are  without  merit,  a  new  trial  is  properly  denied. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  William  Francis  demons  against  Callman  Rouse  to 
recover  chattels.  Prom  a  judgment  entered  on  a  verdict  in  favor 
of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial 
made  on  the  minutes,  defendant  appeals.    Affirmed. 

Prior  to  July  24,  1893,  the  plaintiff  was  the  owner  and  had  possession  of 
the  chattels.  Between  that  day  and  August  29,  1893,  plaintiff  sold  and  de- 
livered the  chattels  to  the  firm  of  Shapero  &  Kautrowitz,  upon  credit. 
August  31,  1893,  that  firm  sold  and  delivered  the  chattels  to  defendant  Sep- 
tember 1,  1893,  plaintiff  demanded  possession  of  the  chattels  from  the  firm 
and  from  the  defendant.  Possession  was  refused.  Thereupon,  on  the  same 
day,  this  action  was  commenced.  The  sheriff  took  the  chattels  under  the 
requisition,  excepting  a  small  amount  which  he  could  not  find.  The  defend- 
ant requested  a  return  of  the  property  to  him,  and  gave  the  proper  security^ 
and  the  property  was  surrendered  to  him.  The  plaintiff  claimed  the  prop- 
erty was  worth  $600.27.  Both  parties  claimed  to  be  the  owners  and  entitled 
to  the  possession  of  the  property.  On  the  trial  the  plaintiff  gave  evidence 
tending  to  show  that  the  firm  was  guilty  of  fraud  in  the  purchase  of  the  prop- 
erty from  him,  and  secured  possession  of  the  property  by  means  of  such  fraud. 
The  defendant  gave  evidence  upon  the  subject  of  his  having  been  a  bona 
fide  purchaser  of  the  chattels  from  the  firm.  The  case  was  submitted  to  the 
jury,  and  a  verdict  was  rendered  in  favor  of  plaintiff,  awarding  the  chattels 
to  him;  fixing  the  value  of  the  property  at  $600.27,  and  damages  for  deten- 
tion at  6  cents.  The  usual  motion  for  a  new  trial  was  made  and  denied. 
There  was  a  motion  at  the  close  of  the  plaintiff's  evidence  to  dismiss  the 
complaint  for  want  of  sutficient  evidence  to  warrant  a  verdict  for  plaintiff, 
which  motion  was  denied,  but  no  exceptiot  was  taken  to  such  ruling.  There 
was  no  motion  made  at  the  close  of  all  the  evidence,  and  no  objection  made 
to  the  submission  of  the  case  to  the  Jury,  and  there  were  no  exceptions  to 
the  admission  or  rejection  of  evidence  worthy  of  notice. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Max  Cohen,  for  appellant. 
Arthur  Furber,  for  respondent. 

WILLIAMS,  J.  Upon  the  record  as  presented,  there  are  few 
questions  for  us  to  examine.  The  charge  is  not  before  us,  and  we 
do  not  know  upon  what  particular  theory  the  case  w'as  submitted  to 
the  jury.  There  was  evidence  upon  which  the  jury  might  find  the 
purchase  of  the  property  by  the  firm  from  the  plaintiff  was  fraudu- 
lent, and  that  the  plaintiff  might  therefore  rescind  the  sale,  and 
follow  the  property,  and  recover  it  from  the  defendant,  unless  he 
was  a  bona  fide  purchaser  thereof  from  the  firm.  Barnard  v.  Camp- 
bell, 58  N.  Y.  73.  There  was  evidence  upon  which  the  jury  might 
find  that  the  defendant  was  not  such  bona  fide  purchaser.  We  may 
assume  that  these  questions  of  fact  were  properly  submitted  to  the 
jury.  The  defendant  raised  no  objection  to  such  submission,  and 
took  no  exception  to  the  charge  of  the  court  with  reference  thereto. 
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The  two  exceptions  taken  to  the  exclusion  of  the  evidence  offered  by 
the  defendant  and  objected  to  by  plaintiff  are  without  merit 
They  do  not  raise  the  question  suggested  by  counsel  in  his  points, — 
that  he  was  precluded  from  giving  evidence  tending  to  show  that  the 
property  in  suit  was  not  the  same  property  the  plgiintiff  had  sold  and 
delivered  to  the  firm.  The  motion  for  a  new  trial  waa  properly 
denied.  There  was  evidence  sufficient  to  sustain  the  verdict,  and 
the  exceptions  taken  were  without  merit. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  con- 
cur. 


(16  Misc.  Rep.  190.) 

DAWSON   v.  PARSONS  et  al. 

(Supreme  Court,  Special  Term,  Albany  County.    February,  189G.) 

1,  Judgment— Res  Judicata— Order  Denying  Motion. 

While  an  order  made  on  contested  motion  is  not  to  be  regarded  as  res 
judicata  in  the  same  sense  as  judgments,  yet  such  orders  should  not  be 
disregarded  when  the  same  question  is  raised  again  in  the  same  action. 

2,  Same— Effect  of  AppBAii— Motion  to  Give  Effect  to  Judomknt. 

In  proceedings  for  the  distribution  of  partnership   assets,   where  an 
appeal  from  a  judgment  fixing  the  rights  of  creditors  is  pending,  a  motion 
directing  the  receiver  to  make  payments  under  such  judgment  wlU  not 
be  entertained. 
8.  Appeal— Parties  to  the  Record— Notice  op  Appeal. 

In  proceedings  for  the  distribution  of  partnership  assets,  a  creditor 
who  is  allowed  to  intervene  to  prove  his  claim  becomes  a  party  to  the 
record,  though  neither  plaintiff  nor  defendant;  and,  on  appeal  from  an 
order  fixing  the  rights  of  creditors,  he  is  eptitled  to  notice. 

4,  Same— Time  of  Taking— Notice  of  Judgment. 

The  time  for  appeal  does  not  begin  to  run  until  a  copy  of  the  judgment 
and  notice  of  entry  has  been  served;  and  the  party  in  whose  favor  a 
judgment  was  rendered  cannot,  in  default  of  such  service,  maintain  a 
claim  that  the  time  for  appeal  has  expired. 

Action  bj  Anna  I.  Dawson,  as  trustee,  etc.,  against  John  D.  Par- 
sons and  others,  for  the  appointment  of  a  receiver,  and  accounting, 
settlement,  and  distribution  of  assets  of  a  partnership.  Certain 
creditors  of  the  partnership  were  allowed  to  intervene  and  prove 
their  claims.  Judgment  was  reiidered  fixing  the  rights  of  the  cred- 
itors, from  which  judgment  an  appeal  was  taken.  Pending  appeal, 
certain  creditors  moved  the  court  for  an  order  directing  the  receiver 
to  make  payments  under  the  judgment.     Denied. 

For  former  report,  see  31  N.  Y.  Supp.  78. 

Frederick  E.  Wadhams  and  Eugene  Burlingame,  for  moving  cred- 
itors. 

Edward  J.  Meegan  and  Jacob  H.  Clute,  opposed. 

CHESTER,  J.  I  think  this  motion  presents  practically  the  same 
question  as  was  passed  upon  in  this  case  by  the  special  term  upon 
a  former  motion,  where  the  court  denied  an  application  to  direct  the 
receiver  to  make  certain  payments  under  the  judgment  appealed 
from.  It  is  true  that  the  former  motion  was  not  made  on  behalf 
of  creditors,  but  on  behalf  of  one  of  the  members  of  the  firm  of 
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Weed,  Parsons  &  Co.;  but  in  Mr.  Justice  Herrick's  opinion,  written 
on  the  denial  of  that  motion,  he  says: 

**Whlle  an  appeal  is  pending  from  a  judgment,  ♦  ♦  ♦  it  hardly  seems 
to  me  the  proper  thing  to  direct  the  receiver  to  make  any  payments  upon 
the  Judgment  appealed  from." 

While  an  order  made  on  a  contested  motion  is  not  regarded  by 
the  courts  as  res  adjudicata  in  the  same  sense  as  judgments,  yet 
there  is  every  reason  why  the  court  should  not  disregard  such  or- 
ders or  decisions  when  called  upon  to  pass  upon  substantially  the 
same  question  at  another  time  in  the  same  action. 

It  is  urged  here,  however,  that  the  receiver  should  be  directed  to 
pay  the  moving  creditors  the  amounts  directed  to  be  paid  them  by 
the  judgment,  notwithstanding  the  appeal,  because  the  notice  of  ap- 
peal has  not  been  served  upon  their  attorneys;  that  the  time  to  ap- 
peal as  to  them  has  expired;  and  that,  for  these  reasons,  their  rights 
cannot  be  affected  by  the  pending  appeal.  It  is  admitted  that  the 
interest  of  these  creditors  is  adverse  to  that  of  the  plaintiff,  and 
that  one  purpose  of  the  appeal  is  to  secure  a  modification  of  the 
judgment,  so  that  the  plaintiff's  interest  in  the  funds  in  the  hands  of 
the  receiver  will  not  be  lessened  by  the  payment  tho'efrom  of  any 
part  of  these  claims.  The  plaintiff's  theory  is  that  the  defendant 
Parsons  is  alone  liable  for  the  claims  of  these  creditors,  and  that 
they  should  not  be  paid  from  the  assets  of  the  firm  of  Weed,  Par- 
sons &  Co.,  in  the  hands  of  the  receiver,  as  directed  by  the  judg- 
ment. I  think  that  these  creditors  are  fairly  to  be  regarded  as  par- 
ties to  the  record,  although  they  do  not  formally  stand  as  plaintiffs 
or  defendants.  They  have  been  allowed  by  the  order  of  reference 
to  intervene  and  prove  their  claims  before  the  referee;  and  having 
done  so,  and  the  judgment  having  fixed  their  respective  rights,  and 
determined  what  payments  should  be  made  to  them,  respectively, 
they  have  a  standing  in  court,  and  are  entitled  to  notice  of  appeal, 
if  it  is  intended  thereby  to  affect  their  rights.  Attorney  General 
V.  North  America  Life  Ins.  Co.,  77  N,  Y.  297,  6  Abb.  N.  C.  293,  and 
note  on  'Intervening,"  i)age  304;  Travis  v.  Myers,  67  N.  Y.  542; 
Kerr  v.  Blodgett,  48  N.  Y.  62. 

But  I  do  not  think  that  the  time  to  appeal  as  to  these  creditors 
has  expired.  It  was  admitted  upon  the  argument  that  their  attor- 
neys had  never  served  the  plaintift''a  attorneys  with  a  copy  of  the 
judgment  and  notice  of  entry.  This  oeing  so,  the  creditors  are  hard- 
ly in  a  position  to  claim  that  the  plaintiff's  time  to  appeal  has  ex- 
pired, for  they  have  not  yet  set  in  motion  the  statute  limiting  the 
time  to  appeal  as  to  them.  Kilmer  v.  Hathorn,  78  N.  Y.  228. 
If  the  creditors  had  not  been  allowed  to  intervene  in  the  ac- 
tion as  above  stated,  I  think  the  notice  of  appeal  served  upon  the 
attorney  for  the  receiver  would  have  been  effective  to  bind  the 
creditors,  as  the  receiver  stands  in  a  sense  as  their  representa- 
tive. It  may  be  that,  until  the  question  was  raised  on  this  mo- 
tion, the  plaintiff's  attorney  thought  the  notice  to  the  receiver's 
attorney  was  sufficient  as  to  the  creditors;  but,  whether  he  did  or 
not,  there  is  nothing  to  indicate  that  the  appeal  has  not  been  taken 
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in  good  faith;  and,  it  not  being  too  late  to  perfect  it  as  to  the  cred- 
itors, this  motion  should  not  be  granted.  The  motion  is  denied,  with 
costs  to  the  plaintiff,  to  be  paid  by  the  receiver  out  of  the  fund  in 
his  hands. 

Motion  denied,  with  costs  payable  out  of  fund. 


(3  App.  Div.  375.) 

ARTHUR  V.  ARTHUR  et  al. 

^Supreme  Oourt,  Appellate  Division,  Second  Department    April  21,  1890.) 

Trusts— Accumulation  of  Profits  of  Lands. 

Testatrix  gave  to  her  busband  all  her  property,  on  the  foUowing  trust: 
(1)  To  convert  all  or  part  thereof  as  he  saw  fit,  and  keep  the  same  and 
the  income  invested;  (2)  to  pay  such  sums  as  were  necessary  to  support 
and  educate  her  children,  as  he  should  deem  suitable,  till  they  were  25 
years  old;  (3)  on  their  respectively  reaching  the  age  of  25  years,  to  pay 
to  them  such  portion  of  the  estate  as  they  would  be  entitled  to  had  she  died 
intestate;  and  (4)  in  case  of  the  decease  of  any  of  her  children  before 
reaching  the  age  of  25,  leaving  issue,  such  issue  to  then  take  the  proportion 
of  her  estate,  with  its  accumulation,  to  which  the  parent  would  have  been 
entitled  had  he  attained  the  age  of  25  years  at  the  time  of  his  decease. 
Held,  that  as  there  was  no  specific  direction  for  the  accumulation  of  rents 
or  profits  of  land,  and  the  property  was  chiefly  unimproved  city  lots, 
the  will  would  be  construed  to  entitle  each  child  to  the  whole  of  his 
share  of  the  rents  or  profits  of  real  estate  on  reaching  majority;  and  not 
in  violation  of  1  Rev.  St.  p.  720,  §§  37.  38.  permitting  an  accumulation 
of  rents  and  profits  of  real  estate  to  be  directed,  provided  it  be  for  the 
benefit  of  an  infant,  and  terminate  at  his  majority. 

Appeal  from  special  term,  Kings  county. 

Action  by  Henry  Arthur,  Jr.,  against  Henry  Arthur,  individually 
and  as  executor,  and  others.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  and 
HATCH,  JJ. 

L.  Laflin  Kellogg,  for  appellant 
Jesse  Johnson,  for  respondents. 

BROWN,  P.  J.  The  appellant  alleges  in  his  complaint  that  he  is 
seised  of  an  undivided  one-quarter  of  a  certain  lot  of  land,  with  the 
buildings  thereon,  situated  on  Myrtle  avenue,  in  the  city  of  Brook- 
lyn, the  lot  being  22  feet  in  front  and  in  rear,  and  75  feet  deep; 
and  he  seeks  in  this  action  a  judgment  directing  a  sale  of  said  land, 
and  a  division  of  the  proceeds  among  the  several  tenants  in  com- 
mon. The  appellant  is  the  son  of  Sarah  Arthur,  who  died  seised  of 
said  land  in  March,  1882.  Mrs.  Arthur  left,  surviving  her,  her  hus- 
band, the  defendant  Henry  Arthur,  and  four  children,  all  of  whom 
were  minors  at  the  time  of  their  mother's  death.  Mrs.  Arthur  left 
a  last  will  and  testament,  which  was  duly  admitted  to  probate  as  a 
will  of  real  and  personal  property,  whereby  she  devised  to  her  hue- 
band,  as  her  executor,  all  the  property  of  which  she  died  seised, 
upon  the  following  trust: 

"First  To  convert  the  same,  or  such  portions  thereof  as  shall  in  his  judg- 
ment seem  best,  into  cash,  and  to  keep  the  same,  and  the  proceeds  and  income 
of  all  my  estate,  after  paying  the  necessary  expenses,  safely  invested. 
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"Second.  To  pay  such  snm  as  may  be  necessary  for  the  expense  of  sup- 
porting, maintaining,  and  educating  each  and  all  of  my  children.  In  such 
manner  as  my  husband  shall  deem  suitable  and  proper,  until  my  said  children 
shall  arrive  at  the  age  of  twenty-five  years. 

"Third.  Upon  the  arrival  of  my  said  children,  respectively,  at  the  age  of 
twenty-five  years,  to  distribute  and  pay  over  to  them,  respectively,  such  por- 
tion of  my  estate  as  they  would  be  entitled  to  In  case  of  my  dying  intestate. 

"Fourth.  In  case  of  the  decease  of  any  of  my  said  children  before  arriving 
at  the  age  of  twenty-five  years,  and  leaving  issue  surviving  him  or  her,  such 
issue  is  to  take,  upon  the  decease  of  their  parent  as  aforesaid,  that  propor- 
tionate part  of  my  said  estate,  with  its  accumulation,  to  which  the  said 
parent  would  be  entitled  had  he  or  she  attained  the  age  of  twenty-five  years 
at  the  time  of  said  decease." 

It  is  the  appellant's  contention  that  the  trust  thus  created  by  the 
will  is  one  which  permits  an  accumulation  of  the  rents  and  profits 
of  land  for  a  period  extending  beyond  the  minority  of  the  benefi- 
ciaries, and  is  therefore  void  as  respects  the  time  beyond  such  mi- 
nority (1  R«v.  St.  p.  726,  §§  37,  38);  and  that  the  plaintiff  became 
seised  of  an  undivided  fourth  of  said  property,  and  entitled  to  the 
possession  thereof,  on  attaining  the  age  of  21  years.  If  the  trust 
created  by  the  will  was  one  solely  for  the  accumulation  of  the  rents 
and  profits  of  land,  or  any  part  thereof,  this  argument  might  prevail. 
But  one  of  the  cardinal  rules  for  the  construction  of  a  will  is  to  give 
effect  to  the  manifest  intents  of  the  testator,  as  deduced  from  the 
language  of  the  instrument;  and  it  is  quite  clear  in  this  case  that 
Mrs.  Arthur  did  not  intend,  under  any  circumstances,  that  her  chil- 
dren should  have  possession  of  their  share  in  the  corpus  of  the  es- 
tate until  they,  respectively,  reached  the  age  of  25  years.  Until 
that  period  arrived,  the  trust  was  to  continue,  and  the  children's 
right  therein  was  to  draw  their  support  and  maintenance  from  the 
trust  fund.  The  direction  that  the  sum  to  be  applied  to  the  sup- 
port and  maintenance  of  the  children  was  such  amount  only  as  the 
trustee  should  deem  necessary  for  that  purpose  was  incident  only 
to  the  main  purpose  of  the  testatrix,  which  was  to  provide  for  the 
education,  support,  and  maintenance  of  her  children  until  they 
reached  the  age  of  25  years.  It  is  impossible,  therefore,  to  avoid  the 
conclusion  that,  if  the  appellant's  argument  is  sound,  the  result 
must  be  to  render  the  whole  trust  void,  in  which  case  the  property 
passed  to  the  children  under  the  statute  of  descent,  subject  to  their 
father's  estate  for  life  as  tenant  by  courtesy;  and  as  it  is  evident 
that  there  could  not  be  actual  partition  of  a  city  lot  22x75  feet,  with 
buildings  thereon,  the  appellant  would  not  be  entitled  to  have  the 
property  sold,  unless  his  father  consented  thereto,  in  writing;  and 
we  should  be  compelled  for  that  reason  to  affirm  the  judgment  dis- 
missing the  complaint.  Code  Civ.  Proc.  §  1533.  But  we  are  of  the 
opinion  that  the  trust  estate  created  by  the  will  is  valid.  An  ac- 
cumulation of  the  rents  of  real  estate  is  not  specifically  directed, 
nor  was  such  the  purpose  of  the  testatrix.  The  sum  to  be  applied 
and  expended  for  the  support  of  the  children  was  not  limited  to  the 
income,  but  might  be  drawn  from  the  corpus  of  the  estate.  The  tes- 
timony shows  that  the  estate  of  the  testatrix  consisted  of  the  prop- 
erty described  in  the  complaint,  and  20  or  more  vacant  and  unpro- 
ductive lots  in  the  city  of  Brooklyn ;  and  it  is  quite  evident,  I  think, 
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that  the  condition  which  the  testatrix  contemplated  and  provided 
for  was  not  a  surplus  of  rents  and  profits  which  might  accumulate 
in  the  trustees'  hands,  but  an  income  insufficient  for  the  support  of 
her  children,  which  was  provided  against  by  granting  to  the  trus- 
tee power  to  use  the  principal  of  the  estate  for  that  purpose.  If 
the  language  of  the  instrument  before  us  is  capable  of  two  con- 
structions, it  is  our  duty  to  adopt  that  which  will  render  the  trust 
legal  and  operative,  rather  than  one  which  would  render  it  void. 
It  does  no  violence  to  the  language  of  the  will  to  hold  that,  the  main 
purpose  of  the  testatrix  being  to  create  a  trust  for  the  support  and 
maintenance  of  her  children,  each  child  became  entitled  to  the  whole 
of  his  or  her  share  of  the  rents  or  profits  of  the  real  estate  upon  at- 
taining the  age  of  21  years.  Accumulation  of  any  possible  surplus 
of  the  land  was  valid  until  that  period  arrived,  and  there  is  noth- 
ing in  the  will  which  indicates  any  intention  of  the  testatrix  that, 
after  that  period  arrived,  an  illegal  accumulation  was  intended. 
Full  effect  is  given  to  the  use  of  the  word  "accumulation"  in  the  last 
clause  of  the  will,  by  limiting  its  meaning  to  such  sum  as  had  legal- 
ly accumulated  in  the  hands  of  the  trustee  before  the  deceased  child 
had  attained  his  or  her  majority.  The  language  of  the  instrument 
permits  this  construction,  and,  under  well-settled  rules  apulicable  to 
the  interpretation  of  wills,  it  is  our  duty  to  adopt  it. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


PEOPLE  ex  rel.  GATES  v.  PARGO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    AprU,  1896.) 

EzscuTioiT  AOATKST  Person—When  Attthobized. 

Though  the  complaint  In  an  action  to  recover  damages  for  a  trespaes 
to  land,  in  cutting  timber  thereon,  also  prays  that  defendant  be  enjoined 
from  similar  threatened  trespasses,  the  action  Is  stlU  one  for  "Injury  to 
property"  (Ck>de  Civ.  Proc.  §  549),  and  therefore  an  execution  against 
defendant's  person  on  the  judgment  recovered  therein  is  authorised. 

Appeal  from  special  term,  Cattaraugus  county. 

Habeas  corpus  proceedings  on  the  relation  of  Sid.  H.  Gates  against 
Irwin  W.  Fargo.  From  an  order  discharging  relator  from  imprison- 
ment on  an  execution  against  his  person,  defendant  appeals.  Be- 
versed 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  GREEN, 
and  WARD,  JJ. 

F.  S.  Wheeler,  for  appellant. 
Hudson  Ansley,  for  respondent. 

GREEN,  J.  Irwin  W.  Fargo  brought  an  action  against  Sid.  H. 
Gates  to  recover  damages  for  trespass  and  injury  to  the  freehold  by 
the  defendant  in  that  action,  Sid.  H.  G^tes,  in  cutting  standing  and 
growing  timber  upon  lands  of  the  plaintiff.  The  plaintiff  alleged 
in  his  complaint  that  he  was  the  owner  of  the  land  described  therein, 
and  that  the  defendant  wrongfully  and  unlawfully  entered  upon  the 
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same,  and  cut  down  and  carried  away  a  quantity  of  valuable  chestnut 
trees  and  timber  of  the  plaintiff,  then  standing  and  growing  upon  the 
land,  and  converted  and  disposed  of  the  same  to  his  own  use;  that 
he  also  cut  down,  upon  said  lands,  a  quantity  of  valuable  chestnut 
trees,  and  threatened  to  remove  the  same;  that  such  acts  of  tres- 
pass were  committed  wrongfully,  unlawfully,  and  maliciously,  and 
without  a  special  and  lawful  written  license  so  to  do,  and  without 
any  authority  therefor  in  any  manner  whatsoever;  that  he  threat- 
ened 'to  continue  to  commit  trespass  upon  the  said  lands  and  prem- 
ises, and  to  continue  cutting  down,  carrying  away,  and  disposing  of 
all  of  the  timber  standing  and  growing  upon  the  land,  to  his  own 
use;  that  the  trees  and  timber  were  of  great  value  to  the  plaintiff, 
and  that  unless  restrained  from  the  continuance  of  the  commis- 
sion of  such  acts  of  trespass,  and  of  cutting  down  and  carrying 
away  and  disposing  of  trees  and  timber,  the  said  defendant  would 
continue  to  cut  down,  carry  away,  and  dispose  of  a  large  quantity 
of  valuable  timber  from  the  lands  and  premises,  to  the  great  injury 
and  damage  of  plaintiff;  that  by  reason  of  such  acts  of  trespass 
the' plaintiff  was  greatly  injured  in  his  estate;  that  he  had  suffered 
damages  thereby  in  the  sum  of  foO;  and  that  by  reason  of  said  acts 
of  trespass  the  defendant,  by  force  of  sections  1667  and  1668  of  the 
Code  /)f  Civil  Procedure,  became  liable  to  pay  to  the  plaintiff  treble 
the  amount  of  such  damages.  The  plaintiff  demanded  judgment  that 
an  injunction  order,  pendente  lite,  might  issue  to  restrain  the  de- 
fendant from  continuing  to  cut,  draw  away,  or  dispose  of  the  timber 
on  the  lands;  that  a  perpetual  injunction  be  granted  in  the  action, 
restraining  and  enjoining  the  defendant  from  the  commission  of  any 
act  of  trespass  upon  the  lands  and  premises,  by  cutting  down,  car- 
rying away,  or  disposing  of,  to  their  own  use,  or  the  use  of  any  other 
person,  any  trees  or  timber  upon  said  lands  or  premises;  and  that 
the  plaintiff  recover  the  sum  of  |150  against  the  defendant  as 
damages  for  the  several  acts  of  trespass  committed  by  him  as  stat- 
ed in  the  complaint,  together  with  the  costs  of  the  action.  The  de- 
fendant, in  his  answer,  admitted  that  plaintiff  was  the  owner  of  the 
premises  described  in  the  complaint,  but  alleged  that  defendant  was 
the  owner  of  the  timber  mentioned  therein;  that  he  had  purchased 
the  same  of  plaintiff,  and  was  the  owner  of  all  the  chestnut  timber 
or  other  kind  of  trees  or  timber  that  he  cut  or  removed  from  the 
premises;  and  that  the  timber  removed  was  so  removed  by  the  con- 
sent and  license  of  the  appellant, — and  denied  each  and  every  other 
allegation  of  the  complaint.  The  action  was  referred.  The  referee 
made  his  report  in  favor  of  the  plaintiff  upon  all  the  questions  at 
issue,  and  found  that  he  was  entitled  to  recover  damages  in  the 
sum  of  |5  and  costs,  and  to  a  permanent  injunction.  Judgment 
was  entered  thereon  for  |5  damages  and  |188.92  cost&  Execution 
against  the  property  of  the  relator  was  duly  issued,  and  returned  un- 
satisfied. G^iereafter  an  execution  against  the  x>erson  of  the  defend- 
ant was  issued.  He  was  arrested  by  the  sheriff,  and  held  in  his 
custody  until  a  writ  of  habeas  corpus  was  issued,  and  upon  the  re- 
turn of  that  writ  an  order  was  made  discharging  the  relator  from 
the  custody  of  the  sheriff. 
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The  relator  claims  that  the  appellant  was  not  entitled  to  an  exe- 
cution against  his  person,  as  the  appellant  had,  in  his  complaint, 
joined  with  the  action  for  trespass  a  demand  for  equitable  relief. 
The  learned  county  judge  decided  the  question  presented  upon  that 
ground  alone.    In  his  opinion  he  says: 

"It  ifl  clear  that  tbis  form  of  execution  might  properly  issue  for  the  dam- 
ages and  costs  alone,  if  the  equitable  relief  had  not  been  also  demanded 
and  received.  And  the  only  question  to  be  disposed  of  is  whether  or  not 
such  Joinder  of  a  request  for  equitable  relief  prevents  plaintifit  from  enforc- 
ing his  Judgment  for  damages  and  costs  in  the  manner  in  which  he  now 
seeks  to  do." 

Upon  that  ground  alone  counsel  for  relator  seeks  to  uphold  this 
order. 

The  nature  or  the  subject-mattw  of  the  action  was  the  defendant's 
wrongful  act  in  the  commission  of  a  trespass  upon  the  lands  of 
plaintiff.  The  plaintiff  alleges  in  his  complaint  that  the  acts  so 
complained  of  were  wrongfully,  willfully,  and  unlawfully  committed 
by  the  defendant.  He  further  alleges  that  the  defendant  threatened 
to  continue  the  commission  of  those  wrongful  acts.  And  he  aftked 
in  that  complaint  for  protection  from  the  continuance  of  the  wrong- 
ful acts  of  defendant  so  complained  of.  By  demanding  such  protec- 
tion in  his  complaint,  the  nature  of  the  action  was  not  changed. 
The  wrong,  and  not  the  incidental  question  of  protection  from  such 
wrong,  still  continued  to  be  the  subject-matter  of  the  litigation. 
The  wrong  alleged  was  the  controlling  issuable  fact.  The  continu- 
ance of  that  wrong,  the  plaintiff  alleged,  would  work  irreparable  in- 
jury and  damage  to  his  property.  He  claimed  in  his  complaint  that 
it  was  necessary,  to  prevent  a  continuance  of  those  wrongful  acts, 
that  the  court  should  interpose  by  injunction,  and  restrain  the  de 
fendant  from  such  continuance.  An  adjudication  in  faror  of  the 
plaintiff  has  been  made  upon  all  of  the  issuable  facts.  It  was  al- 
leged in  the  complaint,  and  so  found  by  the  judgment,  that  the  de- 
fendant therein  had  committed  a  wrong,  and  that  it  was  his  inten- 
tion to  continue  in  the  perpetration  thereof.  There  is  but  one  count 
in  this  complaint,  and  but  one  cause  of  action  alleged,  and  that  is 
for  the  past  wrongs  committed  by  defendant,  and  protection 
from  threatened  continuance  of  the  same.  The  case  of  Niver  v. 
Niver,  19  Abb.  Prac.  14,  is  conclusive  against  the  contention  of  the 
relator.  The  learned  county  judge  comments  upon  that  case,  and 
says  that  it  did  not  appear  that  the  protection  there  granted  was  to 
be  in  form  a  permanent  injunction,  and  says  '^he  court  states  *that 
action  was  for  injury  to  property,'  and  it  seems  fair  to  infer  from 
this  statement  that  no  equitable  relief  was  granted."  He  seems  to 
have  entirely  misconceived  the  final  result  of  that  actioYi.  The  com- 
plaint therein  was  for  a  willful  and  wrongful  injury  to  plaintiff's 
property,  and  for  wrongfully  and  willfully  depriving  her  of  the  use 
of  certain  parts  of  such  property.  It  set  forth  the  will  of  her  father, 
the  injuries  complained  of,  and  then  asked  that  the  rights  and  inter- 
ests of  the  parties  to  the  action  under  such  will  (the  defendant,  her 
brother,  being  devisee  therein)  should  be  adjudged  and  determined; 
that  the  defendant  be  required  to  remove  certain  obstructions  he  had 
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interposed  to  the  proper  use  of  her  property;  that  an  injunction  be 
issued  against  him  from  interfering  therewith,  and  for  judgment  for 
an  injunction  and  damages  for  the  injuries.  An  answer  was  inter- 
posed, denying  all  the  allegations  in  the  complaint,  except  the  will 
and  the  relations  of  the  partiea  The  cause  was  referred  to  a  ref- 
eree to  hear  and  decide,  who  reported  in  favor  of  plaintiff  for  f 50 
damages  and  costs,  and  granting  the  relief  restraining  and  enjoin- 
ing the  defendant  as  prayed  for  in  the  complaint  Peckham,  J., 
writing  the  opinion,  says: 

**The  grayamen  of  the  action  is  the  wrongs  done  to  the  plaintiff's  property. 
There  is  but  one  count,  and  that  asks  redress  for  past  wrongs,  and  protection 
for  the  future,  ♦  •  •  Here  are  no  two  causes  of  action.  The  action  is  sub- 
stantially for  injuries—willful  injuries— to  plaintiff's  property.  ♦  ♦  ♦  This 
case  comes  within  the  plain  provision  of  the  Code  §  179  [now  section  549]  for 
injuring  property." 

I  am  of  the  opinion  that  the  order  herein  should  be  reversed,  and 
the  relator,  Sid.  H.  Gates,  remanded  to  the  custody  of  the  sheriff  of 
Cattaraugus  county. 

Order  reversed,  and  relator,  Sid.  H.  Gates,  remanded  to  the  cus- 
tody of  the  sheriff  of  Cattaraugus  county.    All  concur. 


PITCHER  et  al.  v.  LENNON. 

(Supreme  Court,  Trial  Term,  New  York  County.    April  27,  1896.) 

Negligence— Violation  of  Building  Laws. 

The  owner  of  a  building  erected  in  Tiolation  of  the  building  laws  is  lia- 
ble for  injuries  caused  by  such  violation,  where  he  had  knowledge  of  the 
facts;  and  how  far  he  knew,  or  ought  to  have  discovered  from  his  frequent 
visits  to  the  building,  the  true  condition  of  things,  is  a  question  for  the 
Jury. 

Action  by  Clair  J.  Pitcher,  administrator,  and  Marie  Mauro,  admin- 
istratrix, of  Giovanni  Mauro,  deceased,  against  William  F.  Lennon, 
to  recover  for  injuries  resulting  in  the  death  of  plaintiffs'  intestate. 
There  was  a  verdict  in  favor  of  plaintiffs,  and  defendant  moves  for 
a  new  trial.    Denied* 

J.  M.  Crardner,  for  plaintiffs. 
D.  M.  Neuberger,  for  defendant, 

McADAM,  J.  The  action  was  commenced  against  William  F. 
Lennon,  as  owner,  and  Gomes  and  Gleaves,  as  contractors,  to  re- 
cover damages  caused  by  the  collapse  in  March,  1805,  of  four  large 
buildings  in  course  of  erection,  known  as  "Nos,  151, 153, 155,  and  157 
Grchard  Street," — ^an  event  which  has  passed  into  our  local  history 
as  the  "Orchard  Street  Disaster."  At  the  trial  the  action  was  dis- 
continued as  to  the  contractors,  and  proceeded  as  to  the  owner,  on 
the  theory  avowed  by  the  plaintiffs'  attorney, — ^that  the  structure 
was  erected  in  a  manner  forbidden  by  statute,  was  a  menace  to  life, 
and,  in  legal  effect,  a  nuisance  (Code,  §  1660),  and  that  such  violation 
was  the  proximate  cause  of  the  fall  and  of  the  decedent's  death. 
Without  regard  to  the  form  in  which  the  question  has  come  up,  the 
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courts  have  invariably  held  that  every  person  violating  a  statute  is 
a  wrongdoer,  negligent  in  the  eyes  of  the  law,  and  that  any  innocent 
person  injured  by  such  violation,  if  it  be  the  proximate  cause  of  the 
injury,  may,  in  a  proper  case,  recover  damages  from  employer  and 
contractor,  jointly  or  severally,  it  not  being  in  the  power  of  an  owner 
to  escape  liability  by  making  a  contract  with  another  to  commit  the 
wrong  for  him.    Jetter  v.  Railroad  Co.,  ♦41  N.  Y.  154;   McRickard 
V.  Flint,  114  N.  Y.  222,  21  N.  E.  153;  Creed  v.  Hartmann,  29  N.  Y. 
591;  Shepard  v.  Railroad  Co.,  35  N.  Y.  641;  Wilson  v.  Turnpike  Co., 
21  Barb.  68;   Donnegan  v.  Erhardt,  119  N.  Y.,  at  page  474,  23  N. 
E.  1051;  Lambert  v.  Railroad  Co.,  70  N.  Y.,  at  page  109;  Storrs  v. 
City  of  Utica,  17  N.  Y.  104;    Swords  v.  Edgar,  59  N.  Y.  28,  34; 
Masterson  v.  Railroad  Co.,  84  N.  Y.  247;    King  v.  Railroad  Co., 
66  N.  Y.  185;  Jones  v.  Chantry,  1  Hun,  613;  Willy  v.  Mulledy,  78 
N.  Y.  310;  Congreve  v.  Smith,  18  N.  Y.,  at  page  82;  Dorrity  v.  Bapp, 
72  N.  Y.  307;  Sexton  v.  Zett,  44  N.  Y.  430;  Baxter  v.  Warner,  6  Hun, 
586;  Dygert  v.  Schenck,  23  Wend.  446.     A  public  nuisance  consists, 
among  other  things,  in  unlawfully  doing  an  act,  or  omitting  to  per- 
form a  duty,  which  act  or  omission  in  any  manner  renders  a  con- 
siderable number  of  persons  insecure  in  life.    Pen.  Code,  §  385.     One 
who  has  sustained  damage  peculiar  to  himself,  from  a  common  nui- 
sance, has  a  cause  of  action,  though  a  like  injury  has  been  sustained 
by  numerous  others.    Francis  v.  Schoellkopf,  53  N.  Y.  152;   Adams 
V.  Popham,  76  N.  Y.  410.    No  degree  of  care  will  excuse  the  creator 
of  a  nuisance,  and  for  that  reason  negligence  is  generally  not  re^ 
garded  as  a  factor  in  such  a  case,  though,  as  these  torts  are  fre- 
quently co-existent,  it  is  at  times  dilQScult  to  suppress  the  appear- 
ance of  negligence,  or  evidence  given  to  explain  away  its  presence. 
The  gravamen  of  the  charge  against  the  owner  is  the  violation  of 
that  part  of  section  483  of  the  building  law  (Laws  1892,  c.  275)  which 
provides  that  the  utmost  weight  allowed  on  a  superficial  foot  of 
brickwork  laid  in  lime  and  cement  is  11^  tons.    The  violation  con- 
sisted of  the  erection  of  an  air-shaft  wall,  imposing  a  weight  of  60 
to  90  tons  on  a  superficial  foot  of  brickwork  foundation;  and  this, 
it  is  claimed,  was  crushed  in  by  the  enormous  weight,  causing  the 
collapse  complained  of.    The  court  instructed  the  jury  that,  while  the 
defendant  was  chargeable  with  knowledge  of  the  law,  he  was  not  so 
chargeable  as  to  the  facts,  and  left  it  to  the  jury  to  determine  how 
far  the  defendant  knew,  or  ought  to  have  discovered  from  his  fre- 
quent visits  to  the  buildings,  the  true  condition  of  things,  with  the 
qualification  that,  if  they  found  that  he  did  all  that  a  prudent  man 
should  reasonably  be  expected  to  do  under  like  circumstances,  he 
was  not  liable.    The  jury  found  all  the  facts  in  favor  of  the  plaintiffs, 
and  awarded  them  tl,500  damages, — a  verdict  which  is  moderate  in 
amount.     The  cases  of  respondeat  superior  cited  by  the  defendant 
have  no  application,  considering  the  theory  on  which  the  trial  pro- 
ceeded.   4  Wait,  Act.  &  Def.  772,  and  other  authorities  cited  supra. 
The  creator  of  a  nuisance  is  liable  without  notice,  while  a  continuer 
is  not  liable  without  proof  of  scienter.    1  Chit.  Prac.  384;  Hubbard 
V.  Russell,  24  Barb.  404;   Brown  v.  Railroad  Co.,  12  N.  Y.  486:   4 
Wait,  Act.  &  Def.  770;  Wasmer  v.  Railroad  Co.,  80  N.  Y.  212.    The 
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court  charged  that  the  owner  was  not  liable  unless  the  nuisance  was 
visible  to  him,  and  that  the  fact  that  the  building  department  ap- 
proved of  the  plans  was  a  circumstance  to  be  considered  in  his  favor. 
Apparently,  the  rights  of  the  defendant  were  properly  guarded,  and 
the  record  fails  to  disclose  any  error  to  his  prejudice  of  which  he  can 
rightfully  complain. 

The  motion  for  a  new  trial  must  be  denied. 


WALDELE  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court,  AppeUate  Division,  Fourth  Department    April,  1896.) 

1.  Railroad  Crossino— -Aooidbnts  at  Crossing— Nboltobngb. 

In  an  action  for  the  death  of  plaintifTs  decedent  in  a  coUiaion  at  a  rail- 
way crossing,  at  which  four  of  defendant's  main  tracks,  and  also  the 
tracks  of  another  company,  crossed  a  much-traveled  street  at  grade,  and 
at  which  defendant  was  accustomed  to  keep  a  flagman,  there  was  evi- 
dence that  Just  before  the  collision,  which  occurred  in  the  morning,  while  it 
was  yet  dusk,  the  flagman  left  his  post;  that,  as  plaintiff  approached  the 
crossing,  a  freight  train  was  passing;  that  there  was  a  man  at  the  cross- 
ing with  a  lantern,  acting  as  flagman;  that,  after  the  freight  train  passed, 
he  signaled  that  the  tracks  were  clear;  and  that  plaintiff,  in  attempting 
to  cross,  was  struck  by  a  train  running  at  the  speed  of  40  miles  an  hour, 
in  violation  of  a  city  ordinance.  Held,  that  the  question  of  defendant's 
negligence  was  for  tiie  Jury. 

2.  SaMB— CONTRIBUTORT  NbOLIOBNCB  —  FAILURB    TO    DISCOVER    APPROACHING 

Train. 

The  fact  that  decedent  could  have  seen  the  train  by  which  he  waa 
struck  after  he  had  gotten  on  the  track  next  to  the  one  on  which  the  train 
was  approaching  does  not,  as  a  matter  of  law,  render  him  guilty  of  con- 
tributory negligence,  where  it  appears  that,  if  he  had  seen  the  train,  he 
would  have  had  only  a  few  seconds  to  determine  his  action  in  escaping 
the  impending  danger,  as  he  not  only  had  the  right  to  rely  on  the  flag- 
man's assurance  of  safety,  but  also  he  may  have  mistaken  the  track  upon 
which  the  train  was  approaching. 
8.  Accidents  at  Crossings— Negligence— -Desertion  op  Post  by  FiiAGMAN.. 

Where  the  flagman,  accustomed  to  be  stationed  by  a  railway  company 
at  a  street  crossing,  deserts  his  post,  and  his  place  is  taken  by  a  third  per- 
son, in  determinihg  whether  a  pedestrian  was  guilty  of  contributory  negli- 
gence in  attempting  to  cross  the  track,  relying  on  false  assurances  of 
safety  given  by  such  perscm,  the  question  whether  such  person  was  an 
employ^  of  the  company  is  immaterial. 

4.  ORDINANCBS  RBGUIiATING  BpEED  OF  TrA IN— CONSTRUCTION. 

An  ordinance  limiting  the  speed  of  trains  "east  of  B.  street,"  a  much- 
traveled  street,  prohibits  greater  speed  than  allowed  by  the  ordinance  on 
any  part  of  B.  street 

5.  Opinion  Evidence— Speed  of  Trains. 

Persons  of  ordinary  experience  with  trains  are  competent  to  testify  as 
to  the  speed  of  a  train,  and  the  question  is  not  one  for  eiEperts  only. 

Appeal  from  circuit  court,  Monroe  county. 

Action  by  Catherine  Waldele,  as  administratrix,  etc,  against  the 
New  York  Central  &  Hudson  River  Railroad  Company.  Prom  an 
order  denying  a  motion  for  a  new  trial  on  the  minutes,  after  nonsuit, 
plaintiff  appeals.    Reversed. 

Philip  J.  Waldele  was  an  educated  deaf  mute,  47  years  of  age,  residing  on 
Madison  street,  in  the  city  of  Rochester.  Just  at  daybreak,  and  between 
6:85  and  6:40  a.  m.,  of  January  30,  1S95,  at  the  Brown  street  crossing  in  that 
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City,  he  was  struck  by  an  engine  of  defendant,  and  instanOy  killed.  At  that 
point,  defendant's  four  main  tracks  cross  the  street  at  grade.  The  tracks  of 
the  Rochester  &  Pittsburg  Railroad  also  cross  Brown  street  immediately  south 
of,  ajid  parallel  with,  the  Central  tracks.  The  trains  of  the  Charlotte  Branch, 
Falls  Branch,  direct  road  of  the  Central  and  of  the  West  Shore,  pass  over  this 
crossing,  which  is  in  a  thickly-populated  portion  of  the  city,  and  is  much  used 
by  pedestrians  and  others.  Four  other  streets  center  at  that  point  The  de- 
fendant employed  one  flagman  at  this  crossing  from  6  at  night  until  7  In  the 
morning,  and  one  from  7  in  the  morning  until  6  at  night  This  it  had  done 
for  some  time  previous  to,  and  they  were  so  employed  at  the  time  of,  the  acci- 
dent. At  10  minutes  to  6  on  the  morning  of  the  accident,  Thatcher,  one  of 
those  flagmen,  was  seen  on  duty  at  the  crossing.  There  was  a  large  electric 
light  20  feet  from  the  ground,  south  of  the  Central  tracks,  and  at  the  westerly 
curb  of  Brown  street;  and  this  light  was  burning  at  the  time  of  the  accident 
At  that  time  also  a  number  of  box  cars  -were  standing  on  the  Rochester  & 
Pittsburg  tracks,  Just  west  of  this  crossing.  Plaintiff's  intestate  had  for 
many  yeara  lived  near  this  crossing,  and  was  perfectly  familiar  with  it  On 
the  morning  of  the  accident,  he  left  home  about  6  o'clock,  and  went  over  this 
crossing  to  a  saloon  150  feet  north  of  the  tracks.  He  remained  until  0:33  or 
G:34  o'clock,  when  he  came  out  and  weut  towards  the  track.  At  that  time, 
a  freight  train  of  40  or  50  cara  on  track  No.  3  was  approaching  the  crossing, 
moving  to  the  west.  While  this  freight  train  was  passing  over  the  crossing, 
a  man  with  a  lantern  was  there,  acting  as  flagman.  He  stood  at  the  south- 
erly side  of  defendant's  tracks;  and,  immediately  after  the  freight  passed, 
swung  his  lantern,  indicating  that  the  tracks  were  clear,  and  then  started 
towards  the  flagman's  shanty,  on  the  north  side  of  the  tracks.  He  gave  no 
sign  that  another  train  was  coming.  Plaintiff's  intestate  started  across  the 
tracks  Just  after  the  freight  train  had  passed,  and,  as  he  reached  track  No. 
1,  was  struck  by  the  engine  of  a  fast  express  train  from  the  west  running 
at  the  rate  of  40  miles  an  hour.  Waldele  was  thrown  into  the  air,  and  his 
body  struck  track  No.  3  or  4,  20  feet  east  of  the  crossing.  The  wounds  upon 
his  body  were  on  the  right  side.  He  was  thrown  to  the  east  and  north, 
indicating  that,  when  struck,  he  had  Just  reached  the  north  rail  of  track  Na 
1.  At  the  time  of  the  accident,  the  regular  flagman,  who  had  been  on  duty 
at  the  crossing  a  short  time  before,  had  gone  to  a  saloon,  about  200  feet 
away.  Just  afaer  the  accident,  he  was  seen  on  Brown  street,  coming  from 
the  direction  of  the  saloon  towards  the  tracks. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WARD, 
and  GREEN,  JJ. 

John  A.  Barhite,  for  appellant. 
Edward  Harris,  for  respondent. 

GREEN,  J.  The  first  question  presented  is  whether  the  evidence 
of  defendant's  negligence  was  suflBicient  to  require  the  submission  of 
that  question  to  the  jury.  It  was  proved,  and  not  denied,  that  de- 
fendant's train  which  struck  plaintiff's  intestate  was  running  at  the 
rate  of  40  miles  an  hour  over  Brown  street  crossing,  which  is  in  a 
thickly-populated  portion  of  the  city  of  Rochester.  Defendant's  em- 
ploy^, whose  duty  it  was  to  protect  from  danger  those  who  crossed 
at  that  point,  had  abandoned  his  post,  either  leaving  a  substitute,  or 
making  it  possible,  by  his  neglect,  for  an  unauthorized  person  to 
assume  his  position  and  his  duties,  and,  by  his  signals  and  negligent 
and  careless  conduct,  give  false  assurance  of  safety  to  those  who 
were  obliged  to  use  this  dangerous  crossing.  The  courts  in  this  and 
other  states  have  repeatedly  declared  that  it  is  a  question  of  fact 
for  the  jury  whether  the  rate  of  speed  of  railroad  trains  in  crowded 
centers  of  business  and  population,  and  through  villages  and  cities 
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more  or  less  densely  populated,  Is  excessive  or  dang^ous.  It  is  un- 
necessary to  call  attention  to  the  familiar  cases  upon  that  subject 
They  all  reach  a  like  result,  and  have  firmly  established  the  rule 
which  must  govern  courts  in  the  disposition  of  that  question.  The 
evidence  of  the  absence  of  the  regular  flagman  at  that  crossing,  at 
the  time  of  the  accident,  tended  to  show  negligence  of  defendant, 
and  should  have  been  submitted  to  the  jury  upon  that  question. 
Where  a  flagman  has  been  uniformly  stationed  by  a  railroad  corpora- 
tion at  a  street  crossing,  the  negligence  of  the  flagman  to  give  warn- 
ing, and  to  properly  discharge  his  duty,  or  in  absenting  himself  from 
his  post,  is  imputable  to  the  corporation.  Dolan  v.  President,  etc., 
71  N.  Y.  285;  Wilbur  v.  Railroad  Co.  (Sup.)  32  N.  Y.  Supp.  479. 
There  was  evidence  tending  to  show  negligence  of  defendant,  and 
the  learned  trial  justice  erred  in  deciding,  as  matter  of  law,  that  de- 
fendant was  not  negligent.  That  question  should  have  been  sub- 
mitted to  the  jury. 

The  question  of  the  contributory  negligence  of  plaintifPs  intestate 
should  also  have  been  submitted  to  the  jury.  PlaintifPs  intestate 
was  familiar  with  the  crossing,  and  had  been  for  several  years.  He 
knew  its  dangers;  knew  that  defendant  considered  it  so  dang^ous 
that  a  flagman  was  stationed  night  and  day  upon  that  crossing,  to 
give  warning  of  approaching  trains,  and  to  assure  safe  passage  to 
pedestrians.  Waldele  had  walked  over  this  crossing  many  times 
when  the  flagman  was  at  his  post  of  duty,  and,  while  he  must  have 
known  and  appreciated  the  dangers  of  the  situation,  he  must  also 
have  known  and  appreciated  the  safeguards  for  himself  and  others 
which  the  defendant  had  provided.  Familiar,  as  he  was,  with  all 
this,  crossing  there  in  safety,  as  he  had,  for  so  many  years,  he  must 
have  known  that  this  defendant,  for  its  protection  and  that  of  the 
public,  had  stationed  at  this  crossing  a  flagman,  whose  sole  duty  it 
was  to  stand  upon  those  tracks,  and  discover  approaching  trains,  and 
give  warning  of  their  proximity  to  that  crossing.  It  appears  that 
Waldele  came  to  track  3  about  the  time  the  freight  came  upon  the 
crossing  on  that  track.  The  witness  Both  testified  that  he  crossed 
just  before  the  freight,  and  that  the  flagman,  with  his  lantern,  was 
then  on  the  crossing,  flagging  the  freight  train.  Mrs.  Wyrsing,  an- 
other witness,  testified  that  she  was  at  the  south  of  the  tracks,  and 
that  she  first  saw  the  freight  train  when  the  flagman  made  the  mo- 
tion to  stop.  It  appears  conclusively  that  when  the  freight  was 
approaching,  and  while  making  the  crossing,  this  person  with  the 
lantern  was  there  acting  as  flagman.  Waldele  was  tlien  at  the  track 
on  which  the  freight  was  passing.  Immediately  after  the  freight 
passed,  the  acting  flagman  swung  his  lantern,  indicating  that  the 
tracks  were  clear,  and  started  towards  the  flagman's  shanty,  across 
the  tracks,  to  the  north.  He  gave  no  sign  that  another  train  was 
approaching.  Waldele  starts  to  cross;  passes  ovw  track  3,  and  onto 
track  2;  and  at  this  point,  it  is  claimed  by  defendant,  he  could  have 
seen  the  fast  express  coming  from  the  west  on  track  1.  But  if  the 
man  who  swung  the  lantCTn,  and  who  had  an  unobstructed  view  to 
the  west,  did  not  see  the  approaching  train,  as  he  apparently  did  not, 
why  should  Waldele  see  it?    If  the  Wyrsings  (who  had  been  stopped 
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by  the  flagman  for  the  freight  to  pass,  and  who  then,  relying  on  the 
signal  of  the  flagman,  started  to  cross,  and  were  only  precluded  from 
BO  doing  by  the  express  train  coming  upon  the  crossing  before  they 
cduld  reach  the  track)  did  not  see  the  train,  why  should  Waldele? 
It  does  not  follow  as  matter  of  law  that,  because  he  might  have  seen 
the  coming  train,  he  was  guilty  of  contributory  negligence.  He  had 
awaited  the  passage  of  one  train.  An  assurance  of  safety  and  inyi- 
tation  to  cross  had  been  given  by  the  acting  flagman,  who  had 
started  for  the  flagman's  shanty,  indicating  there  was  no  further 
danger  to  be  apprehended.  While  Waldele,  under  these  circumstan- 
ces,  was  bound  to  use  his  eyes,  he  was  not  bound  to  use  them  in  a 
particular  manner,  or  at  a  particular  instant  of  time.  Oldenburg 
V.  Railroad  CJo.,  124  N.  Y.  419,  26  N.  E.  1021.  The  evidence  shows 
that  even  if  Waldele  had  looked  westward,  immediately  after  cross- 
ing track  3,  he  would  have  had  only  three  seconds  if  passing  direct- 
ly, and  less  than  six  if  crossing  diagonally,  over  the  tracks,  in  which 
to  determine  his  action  in  escaping  the  impending  danger.  He  came 
thus  far  upon  the  crossing  after  invitation  by  the  flagman.  The 
electric  light  on  the  south  side  of  the  track  shone  directly  in  his  eyes. 
It  was  still  dusk.  He  had  reached  track  2.  If  he  then  first  saw  the 
headlight  of  the  passenger  train  coming  towards  him  at  the  rate  of  40 
miles  an  hour,  who  shall  say  that,  under  the  conditions  existing  at 
that  second  of  time,  he  may  not  have  judged  that  the  express  train 
was  on  track  2,  and  that,  in  passing  to  track  1,  he  was  passing  to 
safety,  and  not  to  death?  The  law  does  not  hold  a  person  to  the 
same  degree  of  prudence  in  times  of  danger  as  where  deliberation  is 
possible.  When  a  defendant,  by  its  negligent  act,  causes  the  circum- 
stances of  peril  and  creates  the  emergency,  it  is  not  released  from 
responsibility  because  the  plaintiff  did  not  exercise  the  soundest  dis- 
cretion in  his  efforts  to  obviate  the  consequences  of  its  fault 
When  danger  is  imminent,  the  law  does  not  demand  that  accuracy 
of  judgment  required  under  other  circumstances  Boll  v.  Railway 
Co.,  15  Hun,  496,  affirmed  80  N.  Y.  647.  Waldele  had  a  right  to  rely 
upon  the  presence  of  a  flagman  to  warn  him  of  danger,  and  the 
swinging  of  the  lantern  and  starting  towards  the  shanty  were  an  as- 
surance of  safety  upon  which  he  had  a  right  to  rely.  This  case  is 
analagous  to  that  of  McNamara  v.  Railroad  Co.,  136  N.  Y.  650,  32 
N.  E.  765,  where  it  was  held  that  the  raising  of  gates  at  a  railroad 
crossing  was  a  substantial  assurance  of  ss^ety  to  one  waiting  to 
cross,  just  as  significant  as  if  the  gateman  had  beckoned  to  him  or 
invited  him  to  come  on,  and  that  any  prudent  man  would  not  be 
influenced  by  it  is  against  all  human  experience.  The  defendant's 
counsel  says  that  everybody  who  has  anything  to  do  with  a  railroad 
knows  that  the  swinging  of  the  lantern  crosswise  of  the  tracks  is  a 
signal  for  a  train  to  stop.  No  one  so  construed  that  signal  except 
the  counsel,  not  even  the  railroad  men.  No  train  stopped  in  obedi- 
ence to  it.  It  was  not  so  construed  by  the  Wyrsings,  who,  constru- 
ing it  to  be  a  signal  of  safety,  started  to  cross  the  tracks,  and  had 
approached  so  near  to  track  1  that  their  horse's  head  was  within  a 
foot  or  two  of  the  engine  and  cars  of  the  express  train  as  it  dashed 
over  the  crossing. 
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Defendant  insists  that  as  the  regular  flagman  was  absent,  and  as 
it  was  not  shown  that  the  acting  flagman  was  in  defendant's  employ, 
it  is  not  liable  for  his  negligence,  and  that  plaintiff's  intestate  is 
guilty  of  contributory  negligence  in  relying  upon  the  apparent  flag- 
man. The  company  had,  for  some  time  before  the  accident,  em- 
ployed and  kept  a  flagman  at  that  crossing,  night  and  day.  The  de- 
ceased knew  this.  The  regular  flagman  had  deserted  his  post  for  a 
time.  He  either  procured  this  man  to  take  his  place  during  his  tem- 
porary absence,  or,  by  leaving  the  crossing,  made  it  possible  for  an- 
other to  act  in  his  place,  and  give  false  assurance  of  safety.  So  far 
as  the  question  of  Waldele's  contributory  negligence  is  concerned, 
it  is  of  no  moment  under  what  arrangement  the  flagman  was  there. 
The  fact  remains  that  he  was  there  acting  as  flagman,  and  Waldele 
had  a  right  to  assume,  from  the  former  practice  and  custom  of  de- 
fendant, that  this  flagman  was  there  under  employment  or  authority 
from  the  company.  If  he  was  not,  he  was  there  through  the  negli- 
gence of  the  regular  flagman  in  absenting  himself  from  his  post,  and 
that  negligence  is  imputable  to  this  defendant. 

We  are  of  the  opinion,  therefore,  that  the  evidence  did  not  conclu- 
sively establish  negligence  on  the  part  of  deceased.  There  was  evi- 
dence from  which  a  jury  might  have  found  as  matter  of  fact,  or  at 
least  might  fairly  have  drawn  the  inference,  that  the  deceased,  un- 
der all  the  circumstances  of  the  case,  exercised  that  degree  of  care 
and  caution  which  prudent  persons  of  ordinary  intelligence  usually 
exercise  under  like  conditions  and  circumstances.  We  can  see  that 
the  facts  bearing  upon  the  solution  of  this  question  were  such  that 
different  minds  might  well  disagree  upon  the  construction  to  be 
given  intestate's  acts.  It  is  especially  the  province  of  a  jury  to  solve 
questions  involved  in  such  doubt  or  uncertainty.  It  was  error,  there- 
fore, to  refuse  to  submit  this  question  to  the  jury. 

A  further  question  raised  by  exception  to  the  refusal  of  the  court 
to  receive  certain  evidence  should  be  considered. 

The  plaintiff  offered  in  evidence  an  ordinance  of  the  city  of  Roch- 
ester, providing  that  no  railroad  shall  run  its  cars  east  of  Brown 
street  at  a  greater  speed  than  eight  miles  per  hour.  This  was  ob- 
jected to  by  defendant's  counsel,  upon  the  ground  that  it  does  not 
cover  the  street  in  question.  The  objection  was  sustained,  and  the 
plaintiff  excepted.  We  are  of  the  opinion  that  the  learned  justice 
erred  in  excluding  this  evidence.  The  ordinance  must  be  given  a 
reasonable  construction,  and  to  ascertain  its  meaning  and  the  in- 
tention of  its  framers,  as  deduced  from  its  language,  the  court  may 
look  at  the  circumstances  under  which  it  was  passed.  The  evident 
intention  of  the  city  was  to  stop  the  rapid  running  of  trains  over 
crowded  streets  at  grade.  If  the  city  intended  that  it  should  apply 
only  to  the  territory  east  of  the  easterly  line  of  Brown  street,  then 
it  was  its  intention  to  leave  that  crossing  without  protection  from 
fast-rutning  trains.  Brown  street  is  in  a  populous  portion  of  the 
city,  and  in  frequent  use  by  the  public.  It  is  unreasonable  to  sup- 
pose the  city  intended  to  relieve  railroad  corporations  from  restric- 
tion in  the  speed  of  their  trains  just  at  a  point  where  U  was  most 
necessary.     It  wonld  be  both  absurd  and  unreasonable  to  imputei^ 
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Buch  an  intent,  if  the  language  used  will  bear  a  different  construc- 
tion. Obviously,  the  language  of  this  ordinance  is  broad  enough  to 
cover  the  entire  width  of  Brown  street.  It  was  clearly  intended  that 
Brown  street,  and  not  its  eastern  line,  should  form  the  limit  The 
train  was  running  at  the  rate  of  40  miles  an  hour  when  it  reached 
Brown  street.  By  necessity,  the  ordinance  was  violated,  for  by  no 
human  agency  could  the  speed  of  the  train  have  been  reduced  to  8 
miles  an  hour  while  passing  over  this  crossing.  The  ordinance  was 
competent  upon  the  question  of  defendant's  negligence,  and  should 
have  been  admitted. 

The  plaintiff  also  excepted  to  the  rejection  of  the  testimony  tend- 
ing to  show  the  speed  of  the  express  train.  This  evidence  should 
have  been  admitted.  The  witnesses  were  persons  of  ordinary  ex- 
perience, and,  so  far  as  appears,  were  capable  of  imparting  to  the 
jury  a  fair  idea  of  the  speed  of  the  train.  This  is  not  a  question  for 
experts  alone.  A  person  of  ordinary  experience  can  judge  the  move- 
ment of  bodies  along  the  streets  or  along  the  tracks  of  a  railroad; 
and  the  evidence  of  witnesses,  with  such  experience,  as  to  the  speed 
of  a  train  when  it  passed  them,  or  when  they  saw  it  at  a  given  place 
or  time,  is  competent  and  material.  Salter  v.  Railroad  CJo.,  59  N. 
Y.  631;  Northrup  v.  Railway  Co.,  37  Hun,  299;  Scully  v.  Railroad 
Co.,  80  Hun,  197,  30  N.  Y.  Supp.  61. 

We  are  of  the  opinion  that  there  was  evidence  sufficient  to  require 
a  submission  of  the  case  to  the  jury,  and  that  error  was  committed 
in  excluding  evidence  offered  on  behalf  of  plaintiff.  It  therefore 
follows  that  a  new  trial  must  be  ordered,  with  costs  to  abide  the 
event. 

Order  denying  motion  for  new  trial  reversed,  and  motion  for  new 
trial  granted,  with  costs  to  abide  the  event  of  action.    All  concur. 


LITTLE  V.  GALLUS  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    April,  1896.) 

Dissenting  opinion.    For  majority  opinion,  see  38  N.  Y.  Bupp.  487. 

Action  to  restrain  defendants  from  using  or  disclosing  secrets  of  trade  or 
manufacture  which  plaintiff  claimed  belonged  to  him,  and  which  defendants 
Gallus  and  Bostwick  became  possessed  of  while  employed  in  plaintilTs  fac- 
tory. It  is  aUeged  in  the  complaint  that  defendant  Gallus  was  cautioned  not 
to  disclose  any  information  of  plaintiff's  formulas,  processes,  appliances,  or 
machinery,  and  that  he  agreed  not  to  do  so,  excepting  to  such  employ^  as 
were  necessary  to  properly  carry  on  the  business;  that,  by  reason  of  the  po- 
sition he  occupied,  it  was  necessary  he  should  become  famiUar  with  the 
processes,  appliances,  and  formulas;  and  that  it  was  impossible  to  conceal 
from  him  some  information  in  regard  to  such  formulas.  An  aUegation  to  the 
same  effect  is  made  in  respect  to  Bostwick,  and  that  they  both  acquired,  by 
virtue  of  their  employment,  considerable  information  in  regard  to  such  formu- 
las. Evidence  was  given  tending  to  show  that  plaintiff  commenced  the  manu- 
facture of  typewriter  ribbons  at  Rochester  In  1885,  when  he  had  no  knowledge 
as  to  the  processes  used  in  the  manufacture  of  ribbons  or  carbon  paper;  that 
the  art  was  then  in  its  infancy,  and  that  there  were  in  this  country  only  two 
known  manufacturers  of  typewriter  ribbons;  that  plaintiff  experimented  and 
expended  large  sums  of  money  and  a  great  deal  of  time  in  making  exper- 
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iments,  devising  and  making  machinery,  and  establishing  the  business;  that, 
since  he  engaged  in  this  enterprise,  the  business  has  grown  to  large  propor- 
tions, and  the  number  engaged  in  the  manufacture  of  these  ribbons  has  in- 
creased from  two  to  upwards  of  twelve;  that  every  formula,  process,  and 
machine  used  by  him  were  discovered,  invented,  or  devised  by  him  or  Dy  his 
superintendent,  Mr.  Bettys;  that  defendant  Gallus,  being  then  14  or  15  years 
of  age,  was,  in  1886  or  1887,  engaged  by  plaintiff  to  work  in  his  factory.  He 
was  employed  in  "doing  up  ribbons"  and  at  general  work  for  a  time,  and 
was  afterwards  made  superintendent  of  the  ribbon  department,  where  he  con- 
tinued for  several  years,  and  until  his  discharge.  During  the  time  of  his  em- 
ployment, he  assisted  plaintiff  in  making  experiments,  and  thus  acquired  all 
the  knowledge  he  had  of  that  business.  He  says:  "I  considered  myself  com- 
petent, from  the  knowledge  I  had  gained  In  Little's  factory,  to  make  type- 
writer ribbons."  Defendant  Bostwick,  when  18  years  of  age,  was  employed 
in  the  factory.  He  continued  for  2  years,  and  claims  to  have  learned,  while 
engaged  in  such  employment,  all  he  knew  of  the  manufacture  of  typewriter 
ribbons  and  carbon  paper.  Bostwick  was  discharged  in  February,  when  he 
was  still  a  minor,  and  Gallus  in  July  following,  at  which  time  he  was  in  the 
twenty-second  year  of  his  age.  Thereupon  these  defendants  began  the  or- 
ganization of  a  company  for  the  purpose  of  manufacturing  typewriter  rib- 
bons and  carbon  paper.  In  December,  1894,  the  defendant  company  was  in- 
corporated, Gallus  and  Bostwick  constituting  two  of  the  incorporators,  di- 
rectors, and  stockholders  of  the  company,  the  principal  place  of  business  of 
which  is  at  Rochester,  where  the  plaintiff's  manufactory  is  located.  The  cor- 
poration was  formed  for  the  purpose  of  manufacturing  and  selling  typewriter 
ribbons  and  supplies,  and  was  so  engaged  to  the  time  of  the  trial.  Gallus 
and  Bostwick  are  the  only  ones  connected  with  the  defendant  company  who 
are  acquainted  with  the  process  of  manufacturing  typewriter  ribbons. 

Walter  S.  Hubbell,  for  appelant 

C.  M.  Allen,  for  respondent  Kochester  Ribbon  &  Carbon  Co. 

Richard  E.  White,  for  respondents  Gallus  and  Bostwick. 

GREEN,  J.  (dissenting).  There  was  no  agreement  in  writing  be- 
tween these  parties,  nor  is  there  any  evidence  tending  to  show  that, 
at  the  time  these  defendants  or  either  of  them  entered  the  employ- 
ment of  plaintiff,  he  informed  them  of  the  necessity  of  keeping  secret 
the  knowledge  they  might  acquire  in  the  performance  of  their  duties, 
or  that  their  relations  were  of  a  confidential  character,  though  the 
plaintiff  testifies  that  shortly  after  Gallus  entered  his  employment, 
and  on  several  occasions  thereafter,  he  was  cautioned  to  keep  secret 
from  others  what  he  might  learn  of  the  processes  of  manufacture, 
and  that  he  promised  to  do  so;  also,  that  Bostwick  was  given  to  un- 
derstand that  his  employment  was  to  be  considered  as  one  of  a  secret 
and  confidential  chara<;ter.  It  appears  that  Gallus  received  only  the 
ordinary  wages  of  a  boy  engaged  in  ordinary  labor,  until  he  was 
made  superintendent  of  the  ribbon  department,  and  then  only  such 
wages  as  one  who  had  qualified  himself  for  that  position  would  re- 
ceive. Nor  does  it  appear  that  Bostwick  received  anything  more 
than  wages  commensurate  with  the  nature  and  character  of  the  la- 
bor or  duties  he  was  called  upon  to  perform.  Consequently,  there 
existed  no  8x>ecial  consideration  to  support  the  express  or  implied 
promise  of  these  defendants  to  abstain  from  applying  to  practical 
uses,  and  for  their  own  benefit  or  advantage,  the  knowledge  they  may 
have  acquired  in  the  course  of  their  employment.  Plaintiff  bases 
his  claim  for  an  injunction  upon  the  ground  of  an  agreement,  express 
or  implied,  to  keep  secret  any  knowledge  Gallus  and  Bostwick  might. 
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respectively,  acquire  as  such  employes  in  the  course  of  manufacturing 
or  in  assisting  the  plaintiff  in  his  experimental  investigations.  Plain- 
tiff's contention  appears  to  be  that,  by  experimental  investigations, 
he  discovered  or  invented  a  secret  formula  or  process  of  manufac- 
ture of  certain  articles,  and  devised  certain  appliances  and  machin- 
ery; that  the  defendants  Gallus  and  Bostwick,  by  reason  of  their 
employment  and  duties,  and  while  engaged  in  assisting  him  in  mix- 
ing the  ingredients,  and  in  other  ways,  acquired  knowledge  of  such 
secret  process,  formula,  and  machinery;  that  the  employment  was 
of  such  a  confidential  character  that  the  law  will  infer  or  imply  an 
agreement,  even  though  none  may  in  fact  exist,  on  the  part  of  the 
employes,  that  they  will  not  disclose  or  divulge  the  knowledge  or  in- 
formation so  acquired,  or  put  it  to  practical  use  in  opposition  to  their 
employer;  and  that  to  do  so  constitutes  such  a  violation  of  contract 
and  breach  of  trust  and  confidence  that  a  court  of  equity  will  en- 
join. The  doctrine  upon  which  courts  of  equity  proceed  in  cases  of 
this  character,  and  the  scope  and  limits  of  that  doctrine,  require  an 
examination  of  the  adjudications  pertaining  to  that  subject. 

In  Newbery  v.  James,  2  Mer.  446,  Lord  Eldon  refused  an  injunc- 
tion against  imparting,  in  violation  of  an  agreement,  a  secret  for 
the  manufacture  of  a  medicine,  and  the  sale  of  such  medicine.  **The 
only  way  by  which  a  specific  performance  could  be  effected  would 
be  by  a  perpetual  injunction,  but  this  would  be  of  no  avail,  unless 
a  disclosure  were  made  to  enable  the  court  to  ascertain  whether  it 
was  or  was  not  an  infringement;  for,  if  a  party  comes  here  to  com- 
plain of  a  breach  of  injunction,  it  is  incumbent  on  him  first  to  show 
that  injunction  has  been  violated." 

In  Williams  v.  Williams,  3  Mer.  157,  the  court  said  it  did  not  think 
it  ought  to  struggle  to  protect  this  sort  of  secrets  in  medicine;  that 
whether  a  contracting  party  is  entitled  to  the  protection  of  the  court, 
in  the  exercise  of  its  jurisdiction,  to  decree  the  specific  performance 
of  agreements  by  restraining  a  party  to  the  contract  from  divulging 
the  secret  he  has  promised  to  keep,  was  a  question  requiring  very 
great  consideration. 

In  Deming  v.  Chapman,  11  How.  Prac.  383,  Roosevelt,  J.,  refused 
an  injunction  to  restrain  defendant  from  divulging  or  teaching  the 
secret  art  or  invention  according  to  the  method  which  the  plaintiff 
had  taught  him,  and  which  he  had  agreed  not  to  divulge,  ^^ow  can 
the  courts,  in  effect,  secure  an  invention  without  a  patent,  and  for  a 
period  of  indefinite  duration,  instead  of  the  limited  time  of  fourteen 
years?  Can  the  state  tribunals  assume  the  same  functions  after  the 
general  government  has  acted  upon  the  subject?  But  how  is  a 
decree,  if  made,  to  be  enforced?  A  question  of  identity  arises  for 
the  court  to  determine,  and  how  is  the  identity  of  two  things  to  be 
investigated  if  we  are  not  permitted  to  inquire  what  the  given  things 
are?  But,  the  moment  the  investigation  takes  place,  the  secret  van- 
ishes, its  exclusiveness  is  gone;  and,  with  the  exclusiveness  of  the 
subject  of  the  action,  the  action  itself  disappears," — citing  Newbery 
V.  James,  2  Mer.  446,  and  Williams  v.  Williams,  3  Mer.  160. 

In  Yovatt  v.  Winyard,  1  Jac.  &  W.  394,  it  was  agreed  that  the 
employ^  should  not  be  taught  the  mode  of  composing  the  medicines, 
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bat  he  sarreptitiously  copied  the  receipts,  and  was  selling  the  med- 
icines, with  printed  instructions  for  administering  them  which  were 
almost  literal  copies  of  those  composed  by  the  plaintiff.  An  injunc- 
tion was  granted,  on  the  ground  that  there  was  a  breach  of  trust  and 
confidence. 

In  Green  v.  Folgham,  1  Sim.  &  S.  398,  upon. a  trust  admitted,  an 
account  was  decreed  against  the  party  to  whom  the  secret  had  been 
divulged. 

In  Morison  v.  Moat,  9  Hare,  241  (relied  upon  by  appellant),  an  in- 
junction was  granted  to  restrain  the  use  of  a  secret  in  the  compound- 
ing of  a  medicine,  and  to  restrain  the  sale  of  such  medicine  by  a 
former  co-partner,  who  acquired  a  knowledge  of  the  secret  in  vio- 
lation of  the  contract  of  the  party  by  whom  it  was  communicated, 
and  in  breach  of  trust  and  confidence.  The  defendant  claimed  that 
for  two  months  he  superintended  the  business  in  common  with  his 
two  co-partners,  and  during  that  time  saw  the  mode  and  manner 
of  compounding  the  medicines,  and  the  ingredients  thereof,  and  the 
proportions  in  which  such  ingredients  were  used,  and  acquired  a  com- 
plete practical  knowledge  of  the  mode  of  compounding  and  mixing 
them,  and  he  insisted  that  he  had  a  right  to  use  that  knowledge. 
Said  the  court: 

"Undoubtedly,  If  the  facts  thus  stated  be  proved,— if  the  defendant,  with 
the  knowledge  and  concurrence  of  the  partners,  was  permitted  to  acquire, 
and  did  acquire,  a  full  knowledge  of  the  mode  of  compounding  these  medi- 
cines, and  of  the  secret  process  in  the  manufacture  of  them,— it  would  be  diffi- 
cult for  any  of  these  partners  afterwards  to  restrain  him  from  using  any 
knowledge  so  acquired  or  any  secret  so  disclosed.  They  would,  I  think,  in 
such  a  state  of  circumstances,  be  considered  to  have  waived  any  right  to 
preserve  the  secret  for  their  separate  benefit.  The  defendant  admits  that 
the  secret  was  communicated  to  him  by  Thomas  Moat.  His  allegation  that  he 
acquired  a  knowledge  of  it  by  acting  as  partner  in  the  concern  is  disproved; 
and  it  is  shown  that.  If  he  did  acquire  such  knowledge,  he  did  so  surreptitious- 
ly. It  was  clearly  a  breach  of  faith  and  of  contract  on  the  part  of  Thomas  to 
communicate  the  secret." 

It  was  not  disputed  that  James  Morison  was  the  inventor  and 
the  sole  depositary  of  the  secret  in  question.  Lord  Cramuth  ob- 
served that: 

•There  is  no  doubt  whatever  that  where  a  party  who  has  a  secret  in  a  trade 
employs  persons  under  contract,  express  or  implied,  or  under  duty,  express 
or  implied,  those  persons  cannot  gain  the  knowledge  of  that  secret,  and  then 
set  it  up  against  their  employer." 

This  is  a  very  comprehensive  statement,  indeed,  and  is  cited  by 
plaintiff's  counsel,  and  relied  upon  as  sustaining  his  position ;  but  it 
is  mere  dictum,  and  must  necessarily  be  limited  to  the  facts  and  cir- 
cumstances presented  for  decision. 

In  Fralich  v.  Despar,  165  Pa.  St.  24,  30  Atl.  521,  the  employ^,  in 
consideration  of  an  increase  of  wages,  agreed  not  to  reveal  the  se- 
crets of  his  employer's  trade,  which  were  revealed  and  thoroughly  ex- 
plained to  him ;  but,  in  violation  thereof,  he  manufactured  and  sold 
the  product,  and  represented  it  to  be  the  same  axle  grease  manu- 
factured by  the  plaintiff. 

In  Peabody  v.  Norfolk,  98  Mass.  452,  the  case  came  up  on  demur- 
rer, and  all  the  allegations  of  the  bill  were  admitted,  viz.:    Tbat  the^ 
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inyention  and  process  was  a  secret,  and  was  confidentially  imparted 
to  him;  that  the  salary  was  a  part  consideration  of  the  agreement 
not  to  disclose  the  secret;  and  that  there  was  "a  violation  of  contract 
and  breach  of  confidence.'' 

So,  also,  in  Hammer  v.  Barnes,  26  How.  Prac.  174,  cited  by  ap- 
pellant's counsel,  ail  the  allegations  of  the  complaint  were  admitted 
by  the  answer. 

The  general  doctrine  is  well  stated  in  Watkins  v.  Landon  (Minn.) 
54  N.  W.  193,  that  any  person  lawfully  acquiring  a  knowledge  of  the 
composition  of  any  article  not  patented  has  the  legal  right  to  man- 
ufacture and  sell  the  same  if,  by  reason  of  the  manner  in  which  such 
knowledge  is  acquired,  that  would  not  constitute  a  breach  of  confi- 
dence or  good  faith. 

In  Chadwick  v.  Covell,  151  Mass.  190,  23  N.  E.  1068,  the  court  ob- 
served that: 

"Dr.  Spencer  had  no  exclusive  right  to  the  use  of  his  formulas.  His  only 
right  was  to  prevent  any  one  from  obtaining  or  using  them  through  a  breach 
of  trust  or  confidence.  Any  one  who  comes  honestly  to  the  knowledge  of 
them  could  use  them,  without  Dr.  Spencer's  permission,  and  against  his  wlU." 

The  court  in  Tabor  v.  Hoffman,  41  Hun,  5,  says: 

**The  courts  have  uniformly  restrained  aU  persons  in  his  employ  who  neces- 
sarily become  possessed  of  the  formula  in  the  manufacture  of  the  medicine 
or  the  article  from  subsequently  engaging  in  its  manufacture,  or  from  impart- 
ing it  to  others." 

This  is  an  extrajudicial  utterance,  not  required  by  the  facts  of  the 
case.  The  statement  is  not  strictly  accurate.  It  is  too  broad,  and 
it  is  not  warranted  by  any  judicial  decision  that  has  come  to  my 
notice.  The  element  of  secrecy  on  the  part  of  the  employer,  and  the 
existence  of  a  confidential  employment  and  a  breach  of  trust  or  con- 
fidence, are  eliminated.  Upon  appeal  (118  K  Y.  30,  23  N.  E.  12), 
the  court  said  that: 

"Because  this  discovery  may  be  possible  by  fair  means,  it  would  not  Justify 
a  discovery  by  unfair  means,  such  as  the  bribery  of  a  clerk,  who,  in  the  course 
of  his  employment,  had  aided  in  compounding  the  mixture,  and  had  thus  be- 
come famUiar  with  the  formula." 

There  was  no  relation  of  master  and  servant  in  this  case.  Still, 
it  cannot  be  true,  as  a  general  proposition,  that  the  knowledge  ac- 
quired by  an  employ^  in  the  course  of  manufacture,  or  in  assisting 
the  employer  in  experimental  investigations,  is  acquired  by  unfair 
means. 

In  Baldwin  v.  Von  Micheroux,  5  Misc.  Rep.  387,  25  N.  Y.  Supp.  857, 
the  employ^  invented  certain  compounds  for  flavoring  tobacco  with 
materials  furnished  by  the  firm,  with  the  understanding  that  the 
processes  by  which  such  substances  were  concocted  should  belong 
to  the  firm,  and  remain  trade  secrets,  and  it  was  held  that  the  firm 
became  owner  and  proprietor  of  such  processes.  It  was  remarked 
that,  if  the  employ^  had  not  been  engaged  to  make  the  inventions, 
the  firm  would  not  have  acquired  any  ownership  therein.  To  this 
effect,  also,  is  Hapgood  v,  Hewitt,  119  U.  S.  233,  7  Sup.  Ot.  193;  Id., 
11  Biss.  184,  11  Fed.  422. 
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In  Kodak*  Co.  v.  Reichenbach,  79  Hun,  192,  29  N.  Y.  Supp.  1143, 
the  defendants  were  expert  chemists,  employed  at  large  salaries; 
and  it  was  agreed  in  writing  that  they  should  assign  to  plaintiff  all 
inventions,  discoveries,  and  improvements  in  photography  which  they 
might  make,  discover,  or  invent.  There  was  also  evidence  to  the 
effect  that  they  should  regard  their  relations  as  strictly  confidential, 
and  should  not  disclose  or  make  improper  use  of  any  secrets  of  the 
business.  This  case  is  relied  upon  by  plaintiff  as  establishing  the 
doctrine  applicable  to  the  case  at  bar.  The  conditions  existing  in 
the  case  last  cited  are  entirely  wanting  in  the  one  under  consider- 
ation. In  the  former  there  was  an  agreement  in  writing  that  the 
employes  should  receive  large  salaries,  and,  in  consideration  thereof, 
should  assign  to  the  employer  the  results  of  their  labors.  The  em- 
ployes were  expert  chemists,  and  capable  of  protecting  their  inter- 
ests and  appreciating  fully  the  obligations  and  covenants  made  when 
they  entered  the  employment.  In  the  case  at  bar  there  was  no  writ- 
ten contract.  There  is  no  evidence  showing,  or  tending  to  show,  that 
Gallus  and  Bostwick  ever  agreed,  or  that  it  was  understood  by  this 
plaintiff,  that  they  should  not  in  the  future  use  for  their  own  benefit 
the  information  gained  by  them  in  the  course  of  their  employment 
while  they  were  endeavoring  to  learn  a  business  which  should  en- 
able them  in  the  future  to  earn  their  livelihood.  There  was  no  ex- 
tra compensation  for  the  extra  obligation  which  plaintiff  claims  rest- 
ed upon  them.  There  is  nothing  in  the  evidence  showing  that  this 
obligation  of  refraining  from  themselves  using  the  knowledge  ac- 
quired in  their  employment  was  pressed  upon  them,  or  that  plain- 
tiff considered  them  so  obligated. 

In  Bristol  v.  Society,  132  N.  Y.  267,  30  N.  E.  506,  the  court  uses 
this  language: 

"Without  denying  that  there  may  be  property  in  an  idea,  a  trade,  secret,  or 
system.  It  is  obvious  that  its  originator  or  projector  must  himself  protect  it 
from  escape  or  disclosure.  If  it  cannot  be  sold  or  negotiated,  or  used  without 
a  disclosure,  it  would  seem  proper  that  some  contract  should  guard  or  regulate 
the  disclosure;  otherwise,  it  must  follow  the  law  of  ideas,  and  become  the 
acquisition  of  whoever  receives  it,"— citing  Peabody  v.  Norfolk,  98  Mass.  452. 

It  is  evident  from  these  decisions  that  it  cannot  be  laid  down  as 
a  general  rule  or  doctrine  of  law  that  every  employ^  impliedly 
agrees,  even  without  any  special  consideration,  to  keep  secret  the 
knowledge  of  the  processes  of  manufacture  that  he  may  acquire  in 
the  usual  and  ordinary  course  of  his  employment,  and  to  abstain 
from  putting  this  knowledge  to  such  practical  uses  and  purposes  as 
he  may  see  fit,  for  his  own  benefit  or  advantage,  in  opposition  to  his 
employer,  and  to  his  prejudice. 

The  remedy  here  sought  is  an  injunction  perpetually  restraining 
these  defendants  from  carrying  on  the  business  in  which  they  are 
now  engaged,  and  from  employing  the  experience  and  knowledge 
gained  by  years  of  labor.  It  is  an  important  remedy,  and  the  evi- 
dence that  plaintiff  is  entitled  to  it  should  be  clear  and  satisfactory. 
The  chief  subject  in  respect  to  which  an  injunction  is  asked  is  the 
formulas  of  plaintiff.  There  is  no  definite  evidence  showing  what 
those  formulas  are,  nor  what  are  the  particular  formulas  in^-use  bvy 
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defendants;  so  that  the  court  is  unable  to  ascertain  and  determine 
with  any  clearness  or  satisfaction  to  itself  whether  they  are  identi- 
cal, or  to  what  extent  or  in  what  particulars  they  may  agree.  If 
the  process  and  formulas  are  not  clearly  and  definitely  disclosed^ 
how  can  the  court  ascertain  whether  there  is  any  infringement? 
How  could  it  enforce  an  injunction  upon  such  evidence? 

An  injunction  is  granted  only  where  the  rights  sought  to  be  pro- 
tected are  clear,  or,  at  least,  free  from  reasonable  doubt.  Snowden 
V.  Noah,  Hopk.  Ch.  347.  It  is  not  to  be  granted  where  the  legal 
right  is  disputed,  and  is  doubtful.  Manufacturing  Co.  v.  Spear,  2 
Sandf.  599;  Wolfe  v.  Goulard,  18  How.  Prac.  64;  Corwin  v.  Daly,  7 
Bosw.  222.  An  injunction  was  refused  because  It  appeared  that 
the  contract  was  not  fair  and  equal,  and  the  court  could  not  ascer- 
tain whether  it  had  been  performed,  because  it  related  to  the  use 
of  a  secret  process  of  manufacture.  .Barnes  v.  McAllister,  18  How. 
Prac.  534.  Injunctions  are  not  to  be  granted  except  with  great  cau- 
tion, and  in  cases  where  the  right  and  necessity  are  clear.  Roberts 
V.  Mathews,  18  Abb.  Prac.  199.  The  court,  in  granting  the  injunc- 
tion, must  not  do  irreparable  injury  to  tie  other  party,  nor  create  a 
greater  wrong  than  it  was  intended  to  remedy.  McSorley  v.  Gom- 
precht  (Super.  N.  Y.)  26  N.  Y.  Supp.  917. 

The  evidence,  circumstances,  and  conditions  here  presented  fail, 
under  the  established  rules,  to  entitle  this  plaintiff  to  an  injunction. 

There  is,  however,  another  objection  to  granting  the  relief  de- 
manded by  plaintiif.  It  appears  that  defendants  Gallus  and  Bost- 
wick  were  under  the  legal  disability  of  infancy  when  they  entered 
plaintiff's  employ;  that  Bost wick's  disability  continued  to  the  time 
of  his  discharge,  and  Gallus  was  in  his  twenty-second  year  when  his 
employment  ceased,  after  having  served  the  plaintiff  for  a  period  of 
eight  years.  Assuming  that  these  defendants,  or  one  of  them,  as 
plaintiff  testifies,  expressly  agreed  to  keep  secret  what  he  might  learn 
or  be  taught  in  the  business  of  manufacturing  or  in  assisting  in 
making  experimental  investigations,  is  such  a  contract  enforceable 
either  at  law  or  in  equity?  Upon  what  principle  of  law  or  doctrine 
of  equity  may  an  infant  be  enjoined  from  using  the  knowledge  he 
may  have  acquired  in  his  master's  business?  From  using  the  fruits 
of  his  industry  or  the  results  of  his  intelligence  and  observation 
gained  in  a  mechanical  art?  Such  a  contract  would  be  highly  prej- 
udicial, oppressive,  and  unjust  to  the  infant.  An  infant  is  incapable 
of  depriving  himself  of  using  or  applying  the  knowledge  of  the  art 
or  manufacture  he  may  honestly  and  fairly  acquire  in  the  course  of 
his  employment,  even  though  it  may  result  in  injury  to  his  employer. 
He  cannot  contract  not  to  compete  with  his  employer  in  the  same 
business.  The  knowledge  he  may  have  gained  by  the  secret  process 
or  formula  was  a  necessary  incident  of  his  employment.  The  law 
would  not  imply  or  infer  such  a  contract  on  the  part  of  an  infant. 
The  fact  that  Gallus  continued  in  plaintiff's  factory  about  nine 
months  after  he  became  of  age  does  not  amount  to  a  ratification 
of  the  contract  alleged,  that  he  shall  not  disclose  the  secrets  of 
manufacture  acquired  during  infancy.  It  is  beyond  all  reason  for 
the  court  to  infer-  or  imply  a  contract  of  such  a  character  aa  here 

Digitized  by  VjOOQIC 


Sup.  Ct.)  LITTLE   V,  GALLUS.  1021 

claimed  on  the  part  of  these  infants.  The  evidence  is  insufficient 
to  warrant  such  a  contract  or  agreement  as  claimed.  All  it  amounts 
to  is  this:  that  a  couple  of  boys,  working  for  a  manufacturer,  are 
enjoined  not  to  tell  anything  they  may  learn  of  the  secrets  of  man- 
ufacture, the  knowledge  of  which  they  may  acquire  in  the  perform- 
ance of  their  work,  and  they  answer  that  they  will  not.  Prom  this 
the  court  is  requested  to  infer  or  presume  that  these  infants  con- 
tracted that  they  would  not,  after  leaving  or  being  discharged  from 
their  employer's  service,  disclose  to  any  one  the  knowledge  they 
gained  by  observation  and  experience  in  the  business,  or  put  it  to 
practical  uses  for  their  own  benefit  or  advantage.  Such  a  promise, 
made  by  such  youths,  and  upon  such  circumstances  or  conditions, 
may  justly  be  restricted  to  the  time  of  their  service;  and  it  would 
be  unwarrantable  to  construe  it  as  a  contractual  engagement  not 
to  enter  into  the  business  in  opposition  and  to  the  prejudice  of  their 
employer.  A  promise  of  that  character  lacks  one  of  the  essential 
elements  of  a  contract;  there  was  no  special  consideration  to  sup- 
port it.  It  would  be  going  far,  indeed,  for  the  court  to  draw  the  con- 
tract inferentially  or  by  presumption.  Then,  too,  the  defendants 
were  discharged,  and  were  they  not  therefore  relieved  from  their 
promise?  Were  they  rightfully  discharged?  Was  the  plaintiff  un- 
der no  obligation  by  reason  of  this  contract?  Was  it  for  his  ad- 
vantage alone?  80,  it  seems,  the  plaintiff  construes  it.  Under  this 
construction,  no  rights  thereunder  were  secured  to  the  other  parties 
to  that  contract,  but  it  inured  solely  to  the  ben^t  of  the  plaintiff. 
We  do  not  consider  such  testimony,  if  believed,  would  be  sufficient 
to  warrant  the  finding  of  a  contract,  for  it  is  improbable  that  there 
was  any  intention  by  either  party  to  enter  into  a  contract  of  the 
nature  and  to  the  extent  here  claimed.  Nor  would  the  court  be  jus- 
tified in  so  finding  as  matter  of  fact.  The  supposed  contract  or 
agreement  is  of  greater  import  and  of  larger  scope  than  the  simple 
promise  of  the  boys  not  to  tell.  It  is  a  rule  of  law  that  a  matter 
arising  ex  contractu,  though  infected  with  fraud,  cannot  be  changed 
into  a  tort  in  order  to  charge  the  infant,  by  a  change  in  the  remedy. 
The  principle  is  that,  where  the  action  rests  on  promises,  the  plain- 
tiff cannot,  by  changing  the  form  of  the  action,  make  a  person  liable 
who  would  not  have  been  liable  on  the  promise.  Thus,  an  action  on 
the  case  cannot  be  maintained  against  an  infant  for  false  and  fraud- 
ulent warranty  of  the  unsoundness  of  a  horse  sold  by  him,  nor  for 
loss  of  goods  through  negligence  as  bailee.  Campbell  v.  Perkins,  8 
N.  Y.  440.  So,  where  an  infant  hires  a  horse,  and  an  injury  happens 
by  reason  of  his  unskillfulness,  want  of  knowledge,  discretion,  and 
judgment,  he  is  not  liable  upon  the  implied  promise  to  use  due  care 
and  skill,  nor  can  he  be  held  liable  in  tort.  Campbell  v.  Stakes,  2 
Wend.  137;  Moore  v.  Eastman,  1  Hun,  578.  "The  alleged  contract 
is  the  substantive  ground  of,  or  the  inducement  to,  the  cause  of  ac- 
tion; for,  if  there  was  no  contract,  then  there  could  be  no  fraud  in 
the  making  of  itj  and  disproving  the  contract  defeats  the  action. 
Therefore,  as  decided  in  all  the  cases  above  cited,  infancy  is  a  bar." 
See  Hewitt  v.  Warren,  10  Hun,  560;  and  see  Heath  v.  Mahoney,  7 
Hun,  100. 
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In  all  the  cases  upon  this  subject,  it  will  be  found  that  the  courts 
profess  to  hold  infants  liable  for  positive,  substantial  torts,  but  not 
for  violations  of  contract  merely,  although,  by  construction,  the  par- 
ty claiming  redress  may  be  allowed,  by  the  general  rules  of  plead- 
ing, to  declare  in  tort  or  contract,  at  his  election.  An  infant  is  lia- 
ble in  an  action  ex  delicto  for  an  actual  and  willful  fraud  only  in 
cases  in  which  the  form  of  action  did  not  suppose  that  a  contract 
existed;  but,  where  the  gravamen  of  the  fraud  consisted  in  a  trans- 
action that  really  originated  in  contract,  the  plea  of  infancy  is  a 
good  defense.    See  Nash  v.  Jewett  (Vt.)  18  Atl.  47. 

I  do  not  believe  it  will  ever  be  established  law  in  this  enlightened 
age  and  country  that,  under  all  the  circumstances  existing  in  this 
case,  an  employ^,  whether  infant  or  adult,  would  not  have  a  x)erfect 
legal  right  to  put  in  writing  all  the  information  he  may  honestly 
and  fairly  acquire  in  the  course  of  his  employment  in  the  matters 
he  is  employed  to  perform,  so  as  to  fix  it  in  his  memory,  even  to 
copy  formulas,  processes,  and  the  measures  and  dimensions  of  ap- 
pliances, so  long  as  he  does  not  in  a  surreptitious  and  clandestine 
manner  possess  himself  of  this  knowledge.  Certainly,  upon  the  rec- 
ord here,  a  case  has  not  been  made  that  will  justify  the  court  in  In- 
terfering with  the  business  of  these  defendants,  and  enjoining  them 
from  further  prosecution  of  the  same. 

The  judgment  should  be  affirmed,  with  costs. 

WARD,  J.,  concurs  in  dissenting  opinion. 


(3  App.  Div.  77.) 

ZIEGELE  et  al.  v.  RICHELIEU  &  O.  NAV.  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    March,  1886.) 

1.  Assignment — License  to  Construct  Dock  on  State  Land. 

A  license,  issued  by  the  superintendent  of  public  works,  to  build  a  dock 
on  lands  belonging  to  the  state,  is  assignable;  and  the  dock  built  there- 
under may  be  transferred  by  bill  of  sale,  subject  only  to  the  right  of  the 
state  to  revoke  the  license. 

2.  Estoppel— To  Deny  Assignment  of  License  prom  State. 

A  licensee  constructed  a  dock  on  lands  belonging  to  the  state,  under 
license  issued  by  the  superintendent  of  public  works,  and  afterwards  as- 
signed the  license  and  transferred  his  interest  in  the  dock.  Held,  that  he 
was  estopped  from  denying  his  right  to  make  such  assignment  and  trans- 
fer in  an  action  brought  by  his  vendees  to  enjoin  the  unlawful  use  of  the 
dock. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  J.  Ziegele  and  others  against  the  Richelieu  & 
Ontario  Navigation  Company  and  another  to  restrain  defendants 
from  the  use  of  a  dock.  There  was  judgment  for  defendants,  and 
plaintiffs  appealed.    Reversed, 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  WARD, 
and  GREEN,  JJ. 

Adolph  Rebadow,  for  appellants. 
George  L.  Lewis,  for  respondents. 
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GREEN,  J,  The  plaintiffs  claim  to  be  the  owners  of  the  dock, 
and  entitled  to  the  possession  of  the  same,  through  divers  convey- 
ances to  them  of  the  interest  of  Louis  Harbrecht  and  Louis  Allge- 
wahr,  who,  as  is  claimed  by  the  plaintiffs,  were  the  original  owners 
of  the  dock.  The  defendant  company  claims  to  be  entitled  to  use 
the  dock  by  virtue  of  a  permit  from  Louis  Harbrecht,  that  Louis 
Harbrecht  alone  was  the  original  owner  of  the  dock,  and  that  the 
plaintiffs  have  no  title  to  the  same.  May  4,  1888,  the  state  of  New 
York,  through  its  superintendent  of  public  works,  issued  a  license 
to  the  International  Yacht  Club,  the  Atlantic  Club,  and  the  Audubon 
Fishing  Club,  of  Buffalo,  to  construct  a  dock  over  a  portion  of  Bird 
Island  pier,  near  the  foot  of  Ferry  street,  in  the  city  of  Buffalo,  upon 
lands  owned  by  the  state,  with  the  reservation  of  the  right  to  annul 
the  license  at  any  time,  and  compel  the  removal  of  the  dock  by  the 
clubs.  These  clubs  were  unincorporated  associations,  formed,  owned, 
controlled,  and  managed  by  one  Louis  Harbrecht,  and  had  no  exist- 
ence beyond  Harbrecht  himself.  Subsequently  to  the  issuing  of  this 
license  a  dock  was  built  under  this  permit  Harbrecht  claims  that 
he  built,  and  became  and  still  is  the  sole  owner  of,  the  dock  thus 
constructed.  Louis  Allgewahr,  the  father-in-law  of  Harbrecht,  was, 
at  the  time  of  the  construction  of  the  dock,  a  co-partner  of,  and  en- 
gaged in  business  at  the  city  of  Buffalo  with,  Harbrecht.  He  tes- 
tifies that  the  dock  was  built  by  the  firm  of  Harbrecht  &  Co.,  which 
consisted  of  Louis  Harbrecht  and  Louis  Allgewahr,  and  that  each 
owned  an  equal,  undivided  one-half  interest  in  the  dock.  It  is  ad- 
mitted that  such  a  firm  was  in  existence  at  the  time  of  the  erection 
of  this  structure.  Harbrecht  himself  admits  that  such  co-partner- 
ship was  in  existence  at  that  time,  but  testifies  that  such  co-partner- 
ship did  not  extend  to  this  dock,  and  that  Allgewahr  never  obtained 
any  interest  in  that  dock.  The  referee  finds  upon  this  question  as 
follows:  '^Baid  Louis  Harbrecht  built  the  dock  on  the  lands  in  ques- 
tion." The  referee  does  not  find,  in  express  terms,  that  Louis  Allge- 
wahr had  no  interest  or  title  to  such  dock.  The  referee,  however, 
finds  that,  subsequently  to  the  building  of  said  dock,  there  was  a 
transfer  by  Louis  Allgewahr  to  the  wife  of  Harbrecht  of  an  undivi- 
ded one-half  interest  in  said*dock,  and  that  subsequently  thereto  the 
wife  of  Louis  Harbrecht  transferred  and  conveyed  the  same  undivi- 
ded one-half  interest  in  the  dock  to  the  plaintiff  Daniel  E.  Bailey; 
that  this  last  instrument  was  given  to  secure  the  payment  of  the 
moneys  agreed  to  be  paid  by  a  certain  contract  between  Louis  Har- 
brecht and  Daniel  E.  Bailey.  In  that  instrument,  so  executed  by 
Louise  Harbrecht,  the  interest  conveyed  in  the  dock  is  descHbed 
as  follows: 

"One  equal,  undivided  half  of  the  dock  on  Bird  Island  pier,  south  of  Ferry 
street,  built  by  the  firm  of  Harbrecht  &  Company;  being  all  of  the  one-half 
right,  title,  interest,  and  ownership  the  said  Louise  Harbrecht  now  has.  or 
ever  had,  in  and  to  the  said  dock." 

It  appears  from  these  instruments  that  Louis  Harbrecht  must 
have  known  that  Louis  Allgewahr  had  an  interest  in  that  property, 
and  that  it  was  treated  in  those  instruments  as  the  dock  built  by 
Harbrecht  &  Co.    There  is  further  evidence  tending  to  show  that. 
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during  the  time  of  the  ownership  of  one-half  of  this  dock  by  Louise 
Harbrecht,  Louis  Harbrecht  collected  rents  therefor,  and  acted  as 
the  agent  for  his  wife  in  respect  to  her  interest  in  that  dock.  There 
is  no  claim  that  she  ever  had  any  interest  in  the  same,  except  as  she 
derived  it  from  Louis  Allgewahr.  The  referee  further  finds  that  on 
the  21st  day  of  March,  1892,  Louis  Allgewahr  sold  and  conveyed  all 
his  interest  in  the  dock  to  the  Buffalo  &  Grand  Island  Excursion 
Company  and  Arthur  W.  Hickman.  This  company  is  a  co-partner- 
ship consisting  of  all  the  plaintiffs  except  Ziegele  and  Bailey.  He 
further  finds  that  the  grantees  in  that  instrument  paid  for  the  in- 
terest of  Louis  Allgewahr  in  the  same  the  sum  of  |1,500.  Hickman 
afterwards  transferred  his  interest  in  the  same  to  the  plaintiff  Zie- 
gele. Notwithstanding  Louis  Harbrecht  and  his  wife,  Louise,  both 
testify  that  the  wife  never  had  any  interest  in  that  dock,  the  referee 
finds  that  Louis  Harbrecht  executed  and  delivered  an  instrument  in 
writing  purporting  to  convey  an  undivided  one-half  interest  in  the 
dock  to  Louis  Allgewahr,  and  that  Louis  Allgewahr  executed  and 
delivered  an  instrument  in  writing  purporting  to  convey  the  same 
undivided  one-half  interest  in  said  dock  to  Louise  Harbrecht.  The 
referee  further  finds  that  the  interest  thus  conveyed  to  Louise  Har- 
brecht was  by  her  sold  and  transferred  to  the  plaintiff  Bailey  to 
secure  the  payment  of  moneys  agreed  to  be  paid  by  Louis  Harbrecht 
to  the  plaintiff  Bailey.  Evidence  was  given  showing  conclusively 
that,  at  the  time  of  the  execution  of  this  last  instrument,  Louis  Har- 
brecht and  his  wife  were  both  present,  and  knew  of  the  execution 
and  delivery  of  the  same.  The  evidence  amply  sustains  the  finding 
of  the  referee  that  such  an  instrument  was  executed.  The  instru- 
ment itself  shows  upon  its  face  that  the  dock  which  was  thus  trans- 
ferred by  Louise  Harbrecht  in  the  interest  of,  and  for  the  benefit 
of,  her  husband,  was  the  dock  built  by  the  firm  of  Harbrecht  &  CJo. 
This  instrument  alone  is  sufficient  evidence  of  the  interest  of  Allge- 
wahr in  that  dock  at  the  time  of  its  construction.  The  findings  of 
the  referee  are  sufficient  to  establish  that  fact.  And  his  findings  in 
that  respect  are  fully  supported  by  the  evidence  of  the  witnesses  and 
the  written  instruments  producd  upon  that  trial.  A  careful  exami- 
nation of  this  evidence  fully  satisfies  mte  that  Louis  Harbrecht  and 
Louis  Allgewahr  constructed  that  dock,  that  it  was  a  joint  enter- 
prise, and  that  they  were  equally  interested  in  the  same  at  the  time 
of  its  completion.  The  evidence  shows  conclusively  that  thereafter 
Louis  Harbrecht  transferred  his  undivided  one-half  interest  therein 
to  his  father-in-law,  Louis  Allgewahr,  and  that  Allgewahr  thereafter 
transferred  the  same  interest  to  his  daughter  Louise  Harbrecht,  the 
wife  of  Louis  Harbrecht.  If  this  be  true,  then  the  plaintiffs  are  the 
owners  of  that  dock,  subject  to  the  right  of  the  state  to  compel  the 
removal  thereof.  The  referee,  however,  has  found  that  'The  only 
title  which  the  plaintiffs  have,  if  any,  in  and  to  said  dock,  is  through 
or  from  the  said  Louis  Harbrecht."  And  he  finds,  as  conclusions 
of  law,  that  "the  plaintiffs  have  acquired  no  interest  in  the  said 
dock,"  and  that  plaintiffs'  complaint  should  be  dismissed.  These 
findings  are  inconsistent  with  the  other  findings  upon  the  subject  of 
the  title  and  interest  of  the  plaintiffs  to  the  dock,  and  are  against 
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the  weight  of  evidence.  The  referee,  in  arriving  at  his  ccmclusions, 
muBt  have  labored  under  an  erroneous  impression  that,  as  a  license 
had  been  granted  by  the  state  of  New  York  to  Louis  Harbrecht  for 
the  erection  of  a  dock  upon  the  lands  of  the  state,  Harbrecht  there- 
iote  had  no  right  or  title  to  the  dock  which  had  been  erected  upon 
lands  of  the  state  which  he  could  transfer  and  deliver  to  another. 
That  the  referee  must  have  had  that  in  mind  appears  from  his 
twelfth  finding  of  fact,  wherein  he  finds  "that  the  state  of  New  York 
has  never  recoked  the  said  license,  nor  has  it  ever  given  the  said 
Louis  Harbrecht  authority  to  sell,  assign,  or  transfer  the  same,  but 
said  license  still  remains  in  full  force  and  virtue."  The  decision  of 
the  referee  must  have  been  based  largely  upon  that  finding,  for  on 
no  other  hypothesis  could  his  decision  be  sustained.  The  evidence 
certainly  falls  far  short  of  sustaining  the  proposition  that  the  plain- 
tiffs are  not  the  owners  of  this  property  in  question.  The  testimony 
of  the  witnesses,  and  all  the  written  evidence,  point  conclusively  to 
the  fact  that  the  plamtiffs  have  shown  title  in  themselves  to,  and  the 
right  to  the  possession  of,  the  dock.  If  the  referee  has  based  his  de- 
cision upon  the  finding  of  fact  that,  because  the  state  of  New  York 
has  never  revoked  the  license,  or  given  Louis  Harbrecht  authority  to 
sell,  assign,  or  transfer  the  same,  and  because  that  license  still  re- 
mains in  full  force  and  virtue,  therefore  the  title  and  the  right  of 
possession  to  that  dock  could  not  be  transferred  to  these  plaintiffs, 
then  the  decision  must  be  reversed  because  his  conclusion  of  law  there- 
from is  erroneous.  Neither  an  assignment  of  the  license  itself,  nor 
a  sale  or  lease  of  the  property  constituting  the  dock,  is  prohibited 
by  the  statute.  And  since  the  right  to  compel  the  removal  of  the 
dock,  upon  revocation  of  the  license,  was  reserved  to  the  state,  it 
would  seem  that  the  licensee  would  have  the  right  to  remove  it  as 
his  personal  property.  However  this  may  be,  he  had  a  beneficial  in- 
terest in  the  materials  constituting  the  dock,  which  was  a  proper 
subject  of  sale  or  assignment,  and  would  vest  in  the  assignee  all 
the  property  interests  possessed  by  the  assignor,  subject  to  any  claim 
the  state  might  see  fit  to  make.  The  transfer  of  the  possessory  in- 
terests of  the  licensee  was  valid  against  every  one  except  the  state. 
If  Harbrecht  had  demised  the  dock  for  a  term  of  years,  the  lesset 
would  be  estopped  from  questioning  the  power  or  right  of  the  lessor 
to  grant  the  lease.  In  Tilyou  v.  Reynolds,  108  N.  Y.  558,  15  N.  E. 
534,  the  plaintiff  held  certain  lands  in  the  town  of  Gravesend,  un- 
der  a  lease  from  the  commissioners,  and  demised  them  to  the  de- 
fendant; and  it  was  held  that  the  lessee  was  estopped  from  setting 
up  in  defense  to  a  claim  for  rent  that  the  lease  to  the  plaintiff  was 
executed  in  violation  of  a  statutory  provision,  and  had  been  adjudged 
void  in  Tilyou  v.  Town  of  Gravesend,  104  N,  Y.  356,  10  N.  E.  542. 
In  Mattoon  v.  Munroe,  21  Hun,  74,  the  plaintiff  held  a  license  from 
the  canal  commissioners  for  the  construction  of  dry  docks  on  public 
lands,  and  executed  a  lease  thereof  to  the  defendants  for  a  term  of 
years;  and  the  lessees  were  held  liable  for  the  rent,  even  after  revo- 
cation of  the  plafaitiff's  license  and  the  issuing  of  a  license  to  them- 
selvea  It  is  true  that  the  right  or  power  of  the  plaintiff  to  grant 
the  lease  was  not  questioned,  but  it  is  evident  from  the  opinion  that 
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irach  an  objection  would  not  have  been  entertained  if  it  had  been 
raised,  particularly  in  view  of  the  fact  mentioned,  that  the  plaintiff 
had  a  beneficial  interest  in  the  erections,  upon  which  he  had  ex- 
pended a  large  sum  of  money.  In  Mayor,  etc.,  v.  Huntington,  114 
N.  Y.  631,  21  N.  E.  998,  the  court  said  that  the  defendant,  having 
taken  possession  of  the  property,  and  entered  upon  the  enjoyment  of 
the  right  to  collect  wharfage,  solely  by  virtue  of  the  contract  made 
with  him  by  the  department  of  docks,  cannot  now  be  permitted  to 
question  the  agreement  under  which  he  has  elected  to  take  the  bene- 
fits accruing  to  him  as  purchaser;  that  he  must  be  held  to  be  es- 
topped from  contesting  the  validity  of  the  contract  under  which  he 
has  acquired  possession  of  leased  property.  It  is  well  settled  by  au- 
thority that  a  lessee  is  estopped  from  questioning  the  title  of  his 
lessor,  or  the  validity  of  the  instrument  by  which  he  has  acquired 
possession  of  the  leased  property.  There  is  a  manifest  distinction 
between  cases  arising  under  contracts  which  are  contrary  to  public 
policy,  or  mala  in  se  or  mala  prohibita,  and  those  which  are  claimed 
to  be  ultra  vires.  See  Woodruff  v.  Railway  Co.,  93  N.  Y.  618.  All 
estoppels,  however,  must  be  reciprocal  and  mutual;  for,  as  the  whole 
estate  is  created  by  estoppel,  both  parties  must  be  bound,  or  neither. 
Tayl.  Landl.  &  Ten.  §  90;  Canal  Co.  v.  Hathaway,  8  Wend.  484.  And 
an  agreement  for  quiet  enjoyment  is  to  be  implied  from  the  terms 
of  the  lease.  Vernam  v.  Smith,  15  N.  Y.  327;  Mayor,  etc.,  v.  Mabie, 
13  N.  Y.  153.  If,  therefore,  the  instrument  executed  were  a  lease, 
and  not  an  assignment,  the  lessor,  Harbrecht,  would  be  estopped 
fi'om  questioning  its  validity  or  denying  his  right  or  power  to  make 
it.  Here,  however,  the  licensee  has  made  an  assignment  of  his 
rights  and  interests  acquired  by  or  under  the  license,  and  the  que»* 
tion  is  whether  he  is  not  precluded  from  denying  his  right  or  power 
to  make  it.  It  is  difficult  to  perceive  any  distinction,  in  principle, 
between  the  case  of  a  lease  for  a  term  of  years,  and  an  absolute  as- 
feignment  of  the  license  itself,  and  the  rights  of  property  acquired 
under  it.  If  we  assume  that  the  principles  governing  the  relations 
of  landlord  and  tenant  are  not  applicable  to  this  case,  then,  upon 
the  general  principles  of  equity  relating  to  the  respective  rights  and 
♦labilities  of  parties  arising  out  of  contracts  between  them,  which 
have  been  partially  or  wholly  performed  by  either  party,  they  are 
respectively  precluded  from  raising,  on  behalf  of  the  state,  any  ques- 
tions as  to  the  right  or  power  of  the  other  to  make  such  contract  of 
assignment.  See  Woodruff  v.  Railway  Co.,  93  N.  Y.  618,  supra.  As 
a  general  rule,  a  party  will  be  concluded  from  denying  his  own  acts 
or  admissions  which  were  expressly  designed  to  influence  the  con- 
duct of  another,  and  did  so  influence  it,  and  when  such  design  will 
operate  to  the  injury  of  the  latter.  Good  conscience  and  honest  deal- 
ing forbid  that  he  should  be  permitted  to  gainsay  them.  Canal  Co. 
V.  Hathaway,  8  Wend.  483.  The  licensees,  or  those  claiming  under 
them,  cannot  appear  here  as  the  representatives  of  the  state,  and 
demand  a  judicial  annulment  of  the  assignment.  Only  the  state,  or 
its  proper  officers,  can  bring  it  in  question,  for  they  alone  are  in- 
terested. In  Mattoon  v.  Munroe,  supra,  the  instrument  was  m  the 
iorm  of  a  lease;  but  it  is  doubtful  if  that  was  its  legal  character, 

Digitized  by  VjOOQIC 


tSup.  Ct.)  flEQELfi  V.  RICHBLIEU  A  O.  NAV.  CO.  1027 

since  the  lessor  possessed  no  interest  in  the  lands,  but  simply  a 
license  to  use  them  for  the  purposes  specified.  Really  it  was  nothing 
but  an  assignment  of  the  license  and  docks  for  a  term  of  years,  sub- 
ject to  revocation  by  the  state.  The  United  States  statutes  pro- 
Tide  that  all  assignments  and  transfers  of  t^ie  right  of  pre-emption 
prior  to  the  issue  of  a  patent  shall  be  void.  A  question  of  forfeiture 
under  such  a  statute  can  only  be  raised  by  the  United  States.  Lari- 
son  V.  Wilbur  (N.  D.)  47  N.  W.  381.  Nor  is  this  requirement  to  be 
construed  to  prevent  any  pre-emptor  from  making  a  valid  assign- 
ment of  his  possessory  right;  that  is,  while  one  cannot,  before  the 
completion  of  his  title,  assign  his  right  of  pre-emption  so  as  to  give 
another  the  right  to  demand  a  patent,  yet  he  may  enter  into  an 
agreement  to  abandon  the  land  he  occupies,  so  that  another  may  en- 
ter upon  it  and  initiate  a  right  of  nre-emption  for  himself.  O'Hanlon 
V.  Denvir,  81  Cal.  63,  22  Pac.  407;  Pelham  v.  Service  (Kan.)  26  Pac. 
29;  Olson  v.  Orton,  28  Minn.  36,  8  N.  W.  878;  Myers  v.  Croft,  13 
Wall.  291.  "These  possessory  rights  and  improvements  placed  on 
the  soil  were,  by  the  policy  of  the  government,  generally  protected, 
so  far,  at  least,  as  to  give  priority  of  the  right  to  purchase  when  the 
land  was  offered  for  sale.  They  [these  rights]  were  the  subjects  of 
bargain  and  sale,  and,  as  among  the  parties  to  such  contracts,  were 
valid."  Lamb  v.  Davenport,  18  Wall.  307.  So,  where  a  pre-emptor 
had  mortgaged  the  property,  and  then  transferred  it  to  one  who  as- 
sumed the  payment  of  the  mortgage,  it  was  held  that,  although  the 
mortgage  was  void  under  the  laws  of  congress,  yet  the  grantee  was 
estopped  from  showing  that  it  was  void.  Green  v.  Houston,  22  Kan. 
35.  See,  also,  Brewster  v.  Madden,  15  Kan.  249;  Drury  v.  Improve- 
ment Co.,  13  Allen,  168.  In  Blakslee  Manuf  g  Co.  v.  Blakslee's  Sons 
Iron  Works,  129  N.  Y.  156,  29  N.  E.  2,  it  was  held  that,  although  the 
statute  declares  the  grant  of  lands  under  water  to  any  person  other 
than  the  owner  of  the  upland  to  be  void,  its  validity  can  be  ques- 
tioned only  in  a  direct  proceeding  to  review  the  action  of  the  com- 
missioners, or  by  action  in  equity  to  vacate  the  patent,  where  it  af- 
firmatively purports  to  have  been  executed  to  the  owner  of  the  up- 
land. See,  also.  Railroad  Co.  v.  Aldridge,  135  N.  Y.  83,  32  N.  E.  50. 
And  that  a  title  acquired  by  a  foreign  corporation  in  violation  of  a 
statute  is  valid  against  every  one  but  the  state,  see  Lancaster  v. 
Improvement  Co.  (N.  Y.  App.)  24  Lawy.  Rep.  Ann.  330,  note,  35  N. 
E.  964. 

For  the  foregoing  reasons,  and  upon  the  principles  stated,  the 
court  is  of  the  opinion  that  the  plaintiffs  have  acquired  and  possess, 
as  against  the  defendants,  all  the  rights  and  interests  of  Harbrecht 
in  and  to  the  dock  in  question,  "subject  to  the  control  of  the  super- 
intendent of  public  works."  1  Rev.  St.  (8th  Ed.)  p.  772,  §  177.  But 
it  does  not  follow  that,  because  an  individual  owns  a  wharf,  he  also 
has  a  right  to  the  exclusive  enjoyment  of  it;  for  he  may  at  the  same 
time  be  obliged  to  allow  others  to  use  it,  upon  the  payment  to  him  of 
a  reasonable  compensation  as  wharfage.  Button  v.  Strong,  1  Black, 
23.  And  see  19  Am.  &  Eng.  Enc.  Law,  tit.  ^Wharfs."  No  ques- 
tion has  been  raised  as  to  the  right  of  the  defendants  to  use  the  dock 
in  controversy  upon  payment  of  a  reasonable  compensation;    and 
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we  do  not  deem  it  necessary  for  the  decision  of  this  case  to  deter- 
mine the  duty  or  obligation  of  the  owner  of  the  dock,  or  the  rights 
of  the  defendants,  or  other  owners  of  vessels  navigating  the  pnblic 
waters  of  the  state.  The  defendants  claim  the  right  to  use  this 
dock  by  virtue  of  a  license  or  permission  from  Harbrecht,  and  they 
should  be  enjoined  only  from  claiming  or  asserting  any  such  right, 
and  from  using  said  dock,  or  landing  their  boats  at  said  dock,  under 
such  alleged  right. 

The  judgment  herein  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event  of  the  action. 

HARDIN,  P.  J.,  and  FOLLETT  and  ADAMS,  JJ.,  concur.  WABD, 
J.y  not  voting. 

(4  App.  Dlv.  24.) 

NILBS  TOOL-WORKS  CO.  V.  REYNOLDS. 

(Supreme  Ck)urt,  Appellate  Division,  First  Department    April  17,  1886.) 

U   EVIDBNCE— CONVKRSATIONB— RB8    GESTiB. 

In  an  action  by  the  seller  of  goods  to  recover  on  an  alleged  guaranty 
of  payment  of  the  purchase  given  by  defendant,  conversations  between 
the  seller's  salesman  and  the  buyer,  after  the  delivery  of  the  goods  to  the 
buyer,  are  not  admissible. 
Ql  Guaranty— Acceptance  to  Bind  Guarantor. 

A  guaranty  absolute  In  form  does  not  require  notice  of  acceptance  to 
bind  the  guarantor. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  the  Niles  Tool-Works  Company  against  William  V. 
Reynolds  on  a  guaranty.  Judgment  was  entered  on  a  verdict  in 
favor  of  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ, 

A.  G.  N.  Vermilyea,  for  appellant 
I.  D.  Fessenden,  for  respondent. 

VAN  BRUNT,  P.  J.  The  notice  of  appeal  containing  the  state- 
ment that  an  appeal  is  taken  from  the  denial  of  the  motion  for  a  new 
trial  made  herein.  There  does  not  seem  to  have  been  any  order  en- 
tered upon  such  motion,  and  there  is  nothing  brought  up  by  the  at- 
tempted appeal  from  the  ruling  upon  the  trial.  This  action  was 
brought  to  recover  upon  an  alleged  guaranty  given  by  the  defend- 
ant. It  was  claimed  upon  the  part  of  the  plaintiff  that  the  de- 
fendant guarantied  the  purchase  by  one  Wright  of  a  compressor, 
at  the  agreed  price  of  |625.  The  complaint  alleged  that  the  goods 
were  delivered  in  reliance  upon  the  guaranty,  and  that  Wright  had 
refused  to  pay;  that  notice  of  his  failure  to  pay  was  given  to  the 
defendant  prior  to  the  commencement  of  the  action,  and  danand  of 
payment  made  upon  him,  but  that  he  had  neglected  to  pay.  The 
defendant  denied  the  incorporation  of  the  plaintiff  and  the  sale  and 
delivery  of  the  goods,  and  alleged  that  the  plaintiff  had  failed  tc 
notify  him  of  any  acceptance  of  his  offer  of  guaranty,  and  that. 
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therefore,  no  contract  of  guaranty  ever  took  effect  between  the 
plaintiff  and  the  defendant. 

Upon  the  trial  it  appeared  that,  on  Wright's  making  application 
to  purchase,  he  offered  to  obtain  a  guarantor;  that  an  order  waa 
prepared  and  signed  by  Mr.  Wright,  which  he  took  to  the  defendant, 
who  added  the  words:  "I  hereby  guaranty  the  above  purchase," 
and  signed  the  guaranty.  The  paper  was  brought  back,  and  de- 
livered to  one  of  the  ofScers  of  the  plaintiff,  who  said  he  would  ac- 
cept it  if  Reynolds'  financial  standing  was  all  right.  Some  10  or 
15  days  afterwards,  the  compressor  was  delivered  to  Wright,  and  he 
not  having  paid  therefor,  this  action  was  brought  against  the  defend- 
ant upon  his  guaranty. 

It  is  claimed  that  the  court  erred,  during  the  progress  of  the 
trial,  in  excluding  evidence  upon  the  part  of  Wright,  the  purchaser 
of  the  compressor,  as  to  what  took  place  between  him  and  the  sales- 
man who  sold  the  goods  to  him,  sometime  after  the  delivery  of  the 
same,  and  the  completion  of  the  transaction,  as  far  as  the  sale  and 
delivery  were  concerned.  The  evidence  clearly  showed  that  the 
transaction  was  a  sale  and  delivery,  and  no  conversation  that  the 
salesman  might  have  had  with  Wright  afterwards  could  In  any  way 
affect  the  relations  of  the  parties. 

But  it  is  to  be  further  observed  that,  when  the  question  was  asked, 
the  court  was  not  at  all  informed  as  to  the  object  of  the  inquiry, 
and  there  was  nothing  which  could  indicate  its  purpose.  In  order 
that  objections  may  be  made  available,  it  is  necessary  that  the  court 
should  have  some  reason  to  see  the  relevancy  of  the  testimony.  A 
further  answer  to  the  objection  is  that  it  appears  that,  almost  im- 
mediately after,  the  witness  was  permitted  to  state  the  conversation 
which  had  apparently  been  excluded,  and  this  would  necessarily 
cure  any  error,  if  any  had  been  committed. 

It  is  further  urged  that  the  defendant  could  not  be  held,  because 
no  notice  was  given  to  him  of  the  acceptance  of  the  guaranty.  The 
guaranty  was  absolute  in  form,  and  it  required  no  acceptance.  Bank 
V.  Phelps,  86  N.  Y.  484.  It  is  true  that  in  the  case  cited  the  court 
held  that  there  was  sufficient  to  show  a  notice,  but  attention  is 
called  to  authorities  holding  that,  in  the  case  of  an  absolute  guar- 
anty, notice  of  acceptance  is  not  required.  Id.  493.  The  case  of 
Sewing  Mach.  Co.  v.  Richards,  115  U.  S.  524,  6  Sup.  Ot.  173,  is  in  no 
way  in  conflict  with  this  rule.  All  that  that  case  decides  is  that, 
where  the  guaranty  is  signed  by  the  guarantor  prior  to  negotiations 
for  a  guaranty  by  the  party  to  whom  the  same  is  to  be  given,  then 
notice  of  acceptance  is  necessary,  because  the  guarantor  is  entitled 
to  know  of  the  assent  of  the  party  receiving  the  guaranty  to  the 
contract  In  the  case  at  bar,  however,  the  guaranty  is  presumed 
to  have  been  executed  at  the  request  of  the  plaintiff.  It  wanted 
security  for  the  goods.  The  purchaser  said  he  would  ^et  the  guar- 
anty, and  he  got  it,  and  delivered  it  to  the  plaintiff.  The  guaranty 
was  absolute,  as  already  stated,  and  no  notice  of  acceptance  was 
required.  The  judgment  should  be  affirmed,  with  costs.  All  con- 
cur. 
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RHEINSTROM  Y.  WEIR. 

(Supreme  Court,  Appellate  Diyision,  First  Department    May  1,  1896.) 

Change  op  Venue— Sufficiency  of  Affidavit. 

An  affidavit  sufficiently  states  that  affiant  can  prove  by  his  witnesses 
what  he  alle^res  in  his  affidavit  to  be  within  their  knowled^re,  where  it 
states  that  "this  defendant  has  conversed  with  the  several  witnesses  here- 
in named,  and  each  and  every  witness  has  a  vivid  recollection  of  the  dif- 
ferent conversations  had  between  this  defendant  and  plaintiff  at  the 
times  herein  mentioned,  and  each  and  every  witness  so  named  is  pre- 
pared to  give  testimony  on  the  trial  of  this  action  as  herein  set  forth;  and 
deponent  avers  that  he  can  prove  on  the  trial  all  of  the  material  facts, 
as  herein  set  forth,  by  each  of  the  respective  witnesses  herein  named.*' 
Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  Samuel  Rheinstrom  against  Samuel  J.  Weir.  Prom  an 
order  denying  a  motion  to  change  the  place  of  trial,  defendant  ap- 
Deals.    Reversed « 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON,  O'BRIEN,  and  INGRAHAM,  JJ. 

Ruf us  P.  Livermore,  for  appellant. 
William  Arrowsmith,  for  respondent 

PATTERSON,  J.  This  is  an  appeal  from  an  order  denying  a 
motion  to  change  the  place  of  trial  of  the  action  from  New  York 
county  to  Broome  county.  The  change  of  venue  is  asked  for  by  the 
defendant  for  the  convenience  of  witnesses.  The  court  at  special 
term  denied  the  motion,  in  view  of  the  fact  that  the  defendant  did 
not  produce  the  affidavits  of  any  of  the  witnesses  whom  he  alleges 
will  be  material  and  necessary  to  establish  his  defense  in  this  ac- 
tion. It  is  charged  in  the  complaint  that  the  defendant  agreed  to 
execute  a  bail  bond  to  secure  the  discharge  from  prison  of  one 
Joseph  Rheinstrom,  in  consideration  of  which  the  plaintiff  agreed 
to  execute  and  deliver  to  the  defendant  a  bond  of  indemnity  to  save 
him  from  loss  by  reason  of  his  becoming  such  bail,  and  as  further 
consideration  the  plaintiff  agreed  to  give  f 200  to  the  defendant,  to 
be  divided  between  him  and  one  Curtiss  and  one  Hyat,  and  that  the 
defendant  agreed  to  execute  the  bail  bond,  and  have  Joseph  Rhein- 
strom released  on  bail,  as  soon  as  the  f  200  were  paid,  and  that  it 
was  further  agreed  that,  if  the  defendant  was  not  accepted  as  bail 
by  the  magistrate,  the  f200  would  be  returned  by  the  defendant  to 
the  plaintiff.  The  complaint  further  alleges  that  the  f 200  were  paid 
in  accordance  with  the  understanding  that  the  plaintiff  executed  and 
acknowledged  a  bond  of  indemnity,  but  that  the  defendant  has  not 
carried  out  his  part  of  the  contract,  and  still  retains  the  f200  and 
the  indemnity  bond,  and  the  action  is  brought  to  recover  that 
amount.  The  answer  denies  all  the  allegations  of  the  complaint,  ex- 
cept that  referring  to  a  criminal  charge  having  been  brought  against 
Joseph  Rheinstrom.  It  then  proceeds  to  set  up,  as  an  affirmative 
defense,  that  Joseph  Rheinstrom  having  been  indicted  on  or  about 
the  9th  day  of  May,  1895,  the  defendant,  out  of  pure  sympathy  for 
the  wife  and  children  of  said  Joseph  Rheinstrom,  executed  a  bail 
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bond  in  the  sum  of  f 500  for  the  appearance  of  said  Bheinstrom  for 
trial  under  an  indictment,  which  bond  was  approved  by  the  county 
judge  of  Broome  county,  whereupon  Rheinstrom  was  admitted  to 
bail  and  released  from  custody;  that  Rheinstrom  failed  to  appear  for 
trial,  and  the  defendant  thereby  became  liable  on  the  bailpiece; 
that  some  months  afterwards  Rheinstrom  was  arrested  in  the  city 
of  Atlanta,  Ga.,  and  was  returned  and  surrendered  to  the  authori- 
ties of  Broome  county;  that  thereupon,  and  in  the  month  of  De- 
cember, 1895,  the  plaintiff  called  upon  the  defendant  at  his  place 
of  business,  in  Binghamton,  Broome  county,  had  divers  conversa- 
tions with  him  concerning  the  release  of  Joseph  Rheinstrom  from 
custody,  requested  the  defendant  to  give  a  bond  of  |500  as  bail  for 
the  said  Joseph  Rheinstrom,  and  that  the  defendant  declined  to  do 
that  unless  the  plaintiff  or  his  friends  would  pay  to  him  (the  de^ 
fendant)  the  sum  of  |200,  which  it  is  alleged  the  defendant  ex- 
pended in  going  to  Atlanta  after  the  said  Joseph  Rheinstrom,  and 
also  on  condition  that  the  plaintiff  give  to  the  defendant  a  good 
bond  of  indemnity;  that  the  plaintiff  agreed  to  do  both  of  these 
things,  but  failed  to  give  the  bond  of  indemnity,  and  still  neglects 
to  do  it,  and  the  defendant  claims  that  he  has  fulfilled  all  the  agree- 
ment on  his  part;  that  on  the  7th  of  January,  1896,  the  defendant, 
pursuant  to  his  agreement  with  the  plaintiff,  executed  a  bond  for 
|500  for  the  purpose  of  getting  Joseph  Rheinstrom  released  on  bail, 
but  the  county  judge  refused  to  approve  the  bond  on  the  ground 
that  it  was  insuflScient  in  amount  to  secure  the  presence  of  Rhein- 
strom when  the  indictment  should  be  called  for  trial. 

It  is  apparent  that  the  only  issue  between  the  parties  to  this  action 
is  as  to  the  terms  upon  which,  in  December,  1895,  the  defendant 
agreed  to  become  bail  for  Joseph  Rheinstrom,  and  what  was  done 
under  that  agreement.  The  defendant  says  in  his  aflSdavit  upon 
which  the  motion  was  based  that  there  are  eight  material  witnesses, 
residents  of  Broome  county,  whose  testimony  is  necessary  for  him 
at  the  trial.  Curtiss,  Short,  Gitchell,  and  Dutcher,  he  says,  were 
present  at  certain  conversations  between  the  plaintiff  and  the  de- 
fendant, all  of  which  related  to  the  terms  of  the  agreement.  That 
three  others  can  also  testify  to  material  conversations  between 
plaintiff  and  defendant,  and  that  the  testimony  of  the  county  judge 
is  necessary,  to  show  the  reasons  for  the  rejection  of  the  defendant 
as  bail,  and  that  that  rejection  was  not  because  of  defendant's  ir- 
responsibility, but  for  insufficiency  of  the  amount  of  the  bond.  All 
these  witnesses  are  to  material  matters.  The  analysis  of  the  plead- 
ings which  has  been  given  shows  that  the  affirmative  defense  can  only 
be  made  out  by  persons  living  in  the  county  of  Broome. 

The  objection  is  taken  that  the  moving  papers  presented  to  the 
court  were  insufficient,  in  that  they  do  not  comply  with  the  rule  laid 
down  in  McPhail  v.  Ridout,  83  Hun,  446,  31  N.  Y.  Supp.  934,  and  in 
Thurfjell  v.  Witherbee,  70  Hun,  401,  24  N.  Y.  Supp.  278.  In  the 
latter  case  it  was  held,  and  it  is  unquestionably  the  rule,  that  af- 
fidavits to  change  the  place  of  trial  on  the  ground  of  convenience  of 
witnesses  must  state  that  the  moving  party  can  prove  the  material 
facts  by  the  persons  named,  and  it  is  not  enough  for  the  moving 
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party  to  say  that  he  expects  to  prove  such  facts,  unless,  by  the  af- 
fidavits, enough  is  shown  to  satisfy  the  court  that  there  is  a  prob- 
ability of  the  moving  party  proving  the  facts  by  the  persons  named 
as  witnesses.  The  affidavit  which  was  made  the  basis  of  this  mo- 
tion is  not  very  concisely  drawn,  but  it  does  appear  that  the  defend- 
ant can  prove  by  his  witnesses  what  he  alleges  in  his  affidavit  as 
within  their  knowledge,  for  it  contains  the  following  averment: 

"That  this  defendant  has  conversed  with  the  several  witnesses  herein 
named,  and  each  and  every  witness  has  a  vivid  recollection  of  the  different 
conversations  had  between  this  defendant  and  plaintiff  at  the  times  herein 
mentioned,  and  each  and  every  witness  so  named  is  prepared  to  give  testi- 
mony on  the  trial  of  this  action  as  herein  set  forth;  and  deponent  avers  that 
he  can  prove  on  the  trial  of  this  cause  aU  of  the  material  facts,  as  herein 
set  forth,  by  each  of  the  respective  witnesses  herein  named." 

The  affidavit  was  sufficient;  the  witnesses  were  shown  to  be  ma- 
terial; the  moving  party  disclosed  his  intention  and  ability  to  prove 
by  them  the  material  facts;  and,  in  an  action  for  |200,  the  defend- 
ant should  not  be  compelled  to  bring  this  large  number  of  witnesses 
from  the  county  of  Broome  to  the  county  of  New  York. 

The  motion  should  have  been  granted,  and  the  order  appealed 
from  should  be  reversed,  with  |10  costs,  and  the  motion  to  change 
the  venue  granted,  with  |10  costs,  to  abide  the  event. 

WILLIAMS,  O'BRIEN,  and  INGRAHAM,  JJ.,  concur.  VAN 
BRUNT,  P.  J.,  dissents. 


GOLDSMITH  v.  HOLLAND  TRUST  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  1,  1896.) 

Damages— Breach  of  Contract  to  Loan  Money. 

An  action  will  lie  for  breach  of  an  agreement  to  loan  money,  tboogh 
the  loan  was  to  have  been  payable  on  demand,  where  it  was  made  for  a 
special  contingency,  which  negatived  the  idea  of  its  immediate  return. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Joseph  G.  Goldsmith  against  the  Holland  Trust  Com- 
pany for  breach  of  a  contract  to  loan  money.  The  complaint  was 
dismissed,  and  plaintiff  appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Emanuel  Myers,  for  appellant. 
Gibson  Putzel,  for  respondent 

PATTERSON,  J.  This  is  an  appeal  from  a  judgment  entered  in 
favor  of  the  defendant  upon  a  dismissal  of  the  plaintiff's  complaint 
on  a  trial  of  the  issues  at  the  circuit.  The  action  was  brought  to 
recover  damages  for  the  alleged  breach  of  an  agreement  by  the  de- 
fendant to  loan  and  advance  to  the  plaintiff  the  sum  of  |50,000, 
which  loan,  it  is  alleged  in  the  complaint,  the  defendant  contracted 
to  make  by  advancing  the  amount  referred  to  on  the  1st  day  of  Oc- 
tober, 1889,  at  noon.  It  is  claimed  in  the  complaint  that  the  de- 
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fendant  had  full  knowledge  that  the  plaintiff  desired  and  applied  for 
the  loan  for  the  purpose  of  using  the  money  to  pay  part  of  the  pur- 
chase price  of  certain  real  estate  which  the  plaintiff  had  contracted 
to  buy  from  certain  persons,  and  to  pay  for  on  the  day  named.  It  is 
also  alleged  in  the  complaint  that  the  plaintiff  had  contracted  to  sell 
and  convey  the  same  premises  to  other  parties  at  a  large  advance, 
and  that  he  was  under  contract  to  deliver  the  deed  to  such  other 
parties  on  the  said  1st  day  of  October,  1889,  at  2  o'clock  in  the  after- 
noon, and  that,  in  consequence  of  the  breach  of  the  agreement  made 
with  the  defendant  for  the  loan  and  advance  of  the  |50,000,  he  was 
unable  to  complete  either  of  his  contracts  relating  to  the  real  es- 
tate, and  that  he  sustained  damages  to  the  extent  of  |800  for  com- 
missions due  a  broker  who  negotiated  his  contract  with  the  de- 
fendant, and  also  that  he  was  compelled  to  lay  out  divers  sums  of 
money,  amounting  to  |600,  in  matters  connected  with  the  transac- 
tion of  the  loan ;  and  he  also  claims  special  damages,  consisting  of 
the  loss  of  profits  on  the  contract  for  resale  of  the  premises  by  him 
to  the  third  parties  referred  to.  The  answer,  after  denying  various 
paragraphs  of  the  complaint  referring  to  the  matters  hereinbefore 
stated,  proceeds  to  set  forth,  as  a  separate  defense,  that  on  or  about 
the  19th  of  September,  1889,  the  plaintiff  represented  that  he  had 
purchased  the  premises  mentioned  in  the  complaint  for  the  sum  of 
f 90,000,  and  that  that  was  the  actual  value  of  the  property;  that 
the  executors  at  an  estate  had  agreed  to  lend  him  |50,000  on  a 
mortgage  upon  the  property,  and  that  he  wanted  to  borrow  |50,000 
temporarily,  to  be  secured  by  a  bond  and  mortgage  upon  the  prem- 
ises; that  he  was  only  awaiting  the  return  of  the  executors  referred 
to,  for  a  permanent  loan  of  the  amount  stated, — and  he  applied  to 
the  defendant  for  a  loan  of  |50,000  on  his  promissory  note,  payable 
on  demand,  at  6  per  cent,  interest,  and  with  1  per  cent,  commis- 
sion; the  note  to  be  secured  by  his  bond,  and  a  first  mortgage  of 
f50,000  upon  the  premises,  the  title  to  which  was  to  be  good,  and 
in  fee  simple  absolute,  and  free  from  all  liens  and  incumbrances  ex- 
cept the  150,000  mortgage  to  be  given  to  the  defendant;  the  title 
of  said  premises  to  be  examined  and  approved  by  parties  to  be  se- 
lected by  the  defendant,  if  it  decided  to  make  the  loan.  It  was 
then  alleged  that  the  defendant  discovered  that  the  statements  of 
the  plaintiff  were  false,  and  that,  thereupon,  the  defendant  declined 
to  make  the  loan.  It  appeared  by  the  testimony  of  the  plaintiff  at 
the  trial  that,  in  the  negotiation  of  this  |50,000  loan,  Mr.  Van  Siclen, 
an  officer  of  the  defendant,  acted  for  it,  and  that  the  plaintiff  stated 
to  Mr.  Van  Siclen  all  the  circumstances  of  his  connection  with  the 
property,  and  settled  with  him  the  terms  upon  which  the  f50,000 
was  to  be  advanced,  and  also  informed  him  of  the  contract  for  the 
resale  of  the  premises,  and  that,  as  a  consequence  of  the  interview, 
a  paper  signed  by  Mr.  Van  Siclen  on  behalf  of  the  defendant  was 
delivered  to  the  plaintiff,  in  the  following  words:  "Joseph  G,  Gold- 
smith, Esq. — Dear  Sir:  We  will  lend  you  the  fifty  thousand  dol- 
lars on  90  to  100  Cannon  street;  note,  with  B.  and  M.,  and  title 
guaranty  policy,  collateral."  The  plaintiff  further  testified  that,  at 
the  request  and  upon  the  insistency  of  Mr.  Van  Siclen,  he  went  to  j 
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the  title  gnaranty  company,  and  made  an  agreement  with  it  con- 
cerning the  searching  of  .the  title,  and  informed  Mr.  Van  Siclen  of 
what  he  had  done;  that  on  the  1st  day  of  October,  1889,  he  called 
upon  Mr.  Van  Siclen,  at  the  office  of  the  defendant,  when  a  promis- 
sory note  was  handed  to  him  by  Mr.  Van  Siclen  to  be  signed,  Van 
Siclen  saying:  "Sign  this.  It  is  all  right.  That  is  your  note  for 
fifty  thousand  dollars  for  the  loan;"  that  thereupon  he  signed 
a  note  for  f 50,000,  dated  New  York,  October  1,  1889,  payable,  on 
demand,  to  the  Holland  Trust  Company,  or  order,  with  interest 
at  the  rate  of  6  per  cent.,  with  1  per  cent,  commission,  and  which 
recites  that  he  deposited  with  the  trust  company  as  collateral  secu- 
rity for  the  payment  of  the  note,  and  also  of  all  other  present  or 
future  demands  of  any  kind  of  the  defendant  against  him,  ^'certain 
property,  to  be  referred  to  in  a  memorandum  to  be  kept  with  the 
note."  He  further  testifies  that  at  that  time,  and  at  the  procure- 
ment of  Van  Siclen,  he  also  executed  other  papers  connected  with 
the  transaction,  and  drew  a  check  for  f 500  for  the  1  per  cent,  com- 
mission. He  also  swore  that  he  paid  |200  to  the  title  guaranty  com- 
pany for  searching  the  title,  and  produced  the  receipt  therefor,  and 
that  he  also  told  Van  Siclen  that  he  would  have  to  pay  f  700  commis- 
sion to  the  broker  who  was  employed  in  the  sale  of  the  property; 
that  he  also  was  obliged  to  pay  lawyer's  fees  and  disbursements: 
that  he  employed  the  broker,  Soloman,  to  act  for  him  in  the  trans- 
action with  the  Holland  Trust  Company,  although  it  subsequontlj 
appeared  that  he  had  not  paid  that  broker,  but  had  been  sued  by 
him  for  his  commissions.  He  also  testified  that  on  the  1st  day  of 
October,  after  he  had  executed  the  |50,000  note,  and  Van  Siclen 
had  received  the  check  for  |500,  a  further  demand  was  made  upon 
him  for  |800  by  Van  Siclen,  who  said,  "Goldsmith,  you  will  have  to  ' 
pay  eight  hundred  dollars  before  we  give  you  the  money."  This 
|800  apparently  referred  to  a  claim  for  commissions  of  a  broker 
named  Curtiss.  The  Holland  Trust  Company  never  advanced  the 
150,000,  but  the  plaintiff,  about  the  middle  of  October,  1889,  took  the 
title  to  the  premises,  and  procured  a  loan  upon  them  elsewhere,  and 
he  subsequently  conveyed  the  property  in  exchange  for  other  prem- 
ises. At  the  close  of  the  plaintiff's  case  the  learned  judge  at  circuit 
dismissed  the  complaint  on  the  ground  that  no  cause  of  action  ac- 
crued to  the  plaintiff,  as  a  borrower,  because  the  contract  he  had 
made  with  the  defendant  was  one  to  obtain  a  loan  payable  on  de- 
mand; and  an  exception  was  duly  taken  to  that  ruling. 

We  are  not  disposed  to  question  the  general  proposition  that 
where  a  contract  for  a  loan  of  money  is  made,  which  may  instantly 
be  demanded,  a  borrower  would  not  be  entitled  to  recover  substan- 
tial damages  for  the  breach  of  such  a  contract;  for  the  very  condi- 
tion of  such  a  loan  would  seem  to  imply  that  the  borrower  was  net 
to  have  the  use  of  the  money  for  any  fixed  purpose,  or  for  any  speci- 
fied time,  and  the  contract  would  be  terminable  at  once,  at  the  pleas- 
ure of  the  lender.  In  Bradford,  E.  &  C.  R.  Co.  v.  New  York,  L.  EL 
&  W.  R.  Co.,  123  N.  Y.  316,  25  N.  E.  499,  among  other  things,  it  is 
remarked  that  it  must  be  a  rare  case,  indeed,  where  it  can  be  said 
that  a  person  has  sustained  any  damages  by  the  refusal  of  another 
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to  advance  money  which  he  has  agreed  to  advance,  and  where  the 
person  to  whom  it  is  to  be  advanced  is  under  a  valid  obligation  to 
pay  it  back  immediately.  But  this  cause  must  be  considered  and  de- 
cided upon  the  special  facts  which  appear  in  it,  and  which  certainly 
show  that  it  was  within  the  contemplation  of  both  parties  to  the 
agreement  that  the  $50,000  which  was  to  be  borrowed  by  the  plaintiff 
from  the  Holland  Trust  Company  was  to  be  received  and  used  by 
the  plaintiff  for  an  express  purpose,  and  for  a  special  contingency, 
and  the  loan  was  desired  at  least  for  a  period  of  time  between  the 
date  at  which  the  money  was  to  be  paid  to  the  plaintiff,  and  the 
time  at  which  he  would  be  able  to  arrange  for  a  permanent  loan  of 
150,000  on  the  property  he  was  under  agreement  to  purchase  in 
Cannon  street.  All  this  was  well  understood  by  Mr.  Van  Siclen, 
the  officer  of  the  Holland  Trust  Company.  The  whole  purpose  of 
the  loan  was  that  the  money  might  be  obtained,  and  might  be  used 
in  that  transaction;  and  the  feature  of  giving  a  demand  note  must 
be  considered  in  connection  with  the  only  purpose  the  plaintiff  had 
in  borrowing  the  money,  and  the  only  object  he  had  in  procuring  the 
loan  at  all,  and  in  view  of  which  the  defendant  contracted.  This 
is,  therefore,  one  of  the  rare  cases  in  which  a  breach  of  such  a  con- 
tract may  result  in  damage  to  the  borrower.  The  entire  transac- 
tion of  the  purchase  of  the  property,  according  to  the  testimony, 
depended  upon  his  receipt  of  the  |50,000  on  the  1st  of  October,  1889, 
and  the  Holland  Trust  Company  knew  it.  It  was  at  the  instance  of 
the  Holland  Trust  Company  that  the  arrangement  was  made  with 
the  title  guaranty  company  concerning  the  examination  of  the 
title.  It  required  the  delivery  of  the  plaintiff's  bond,  and  a  mort- 
gage on  the  real  estate,  as  collateral  security  for  the  loan;  and 
thus  the  very  nature  of  the  transaction  indicated  that,  although  in 
form  a  loan  to  be  returned  on  demand,  yet  it  was  within  the  terms 
of  the  agreement  and  the  contemplation  of  the  parties  that  it  was 
not  a  demand  to  be  made  the  same  day  that  the  money  was  to  be 
ai^vanced,  but  a  demand  to  be  made  at  such  future  time  as  the  de- 
fendant might  select  after  the  plaintiff  had  had  the  use  of  the 
money  for  the  purpose  of  paying  to  his  vendor  that  much  of  the 
purchase  price  of  the  real  estate  to  be  paid  for  on  the  1st  of  October, 
1889.  Whether  the  defendant  could  have  demanded  the  money  the 
next  day,  or  the  next  week,  it  is  not  material  for  us  to  decide. 
The  question  is  as  to  the  obligation  under  the  special  circum- 
stances of  this  case  (which  we  are  alone  considering),  of  the  de- 
fendant to  advance  the  money  on  the  day  fixed  for  that  purpose, 
so  that  the  plaintiff  on  that  day  might  have  the  use  of  it.  The  evi- 
dence is  that  the  failure  of  the  defendant  to  advance  the  money  was 
based  upon  the  exaction  of  fSOO  more  than  the  plaintiff  had  con- 
tracted to  pay.  The  damage  which  the  plaintiff  has  shown  to  have 
directly  resulted  from  the  breach  of  the  contract  is  the  amount  paid 
to  the  title  guaranty  company  and  to  lawyers,  and  such  amount  as 
he  may  be  liable  for  to  Soloman  for  commissions  which  Soloman 
claims  to  have  earned  in  negotiating  the  transaction  with  the  Hol- 
land Trust  Company.  Further  than  this,  we  do  not  see,  upon  this 
record,  any  evidence  that  would  authorize  an  award  of  S^mages 
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for  the  breach  of  the  contract  of  resale  made  by  the  plaintiff  with 
the  third  parties  referred  to.  The  proof  does  not  show  that,  in  the 
plaintiff's  subsequent  dealings  with  the  property,  he  sustained  any 
real  loss  on  account  of  the  failure  of  his  contract  to  convey  to  the 
third  parties  on  the  1st  of  October,  1889 ;  and,  even  if  that  had  been 
shown,  we  would  not  be  able  to  hold  that  the  defendant  was  re- 
sponsible therefor.  But,  as  the  case  was  made,  we  think  the  com- 
plaint should  not  have  been  dismissed  for  the  reason  assigned  by  the 
learned  trial  judge;  and  therefore  the  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event.    All  concur. 


<3  App.  Div.  57.) 

DITMARS  V.  SMITH  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March,  1896.) 

Tbusts— Assignment  to  Sheriff  to  Apply  on  Execution. 

Assignment  of  book  accounts  to  "P.,  deputy  sheriff,  to  apply  on  the 
executions  he  holds  against  me,"  is  valid,  and  creates  a  trust  in  the  prop- 
erty, assigned,  for  the  benefit  of  the  creditors  in  the  executions  mentioned 
in  the  assignment 

Appeal  from  judgment  on  report  of  referee. 

Action  by  George  F.  Ditmars  against  Arthur  E.  Smith  and  others. 
There  was  a  judgment  in  favor  of  defendants,  and  plaintiff  appeals. 
Affirmed. 

Action  to  set  aside  an  assignment  made  by  defendant  Smith  to  defendant 
Peel,  a  deputy  sheriff,  of  certain  booi^  accounts  to  apply  on  execution  against 
Smith  in  the  hands  of  Peel,  as  deputy  sheriff,  for  coUection.  Januaiy  16. 
1895,  James  B.  Ford  recovered  a  judgment  in  the  supreme  court  against 
Arthur  E.  Smith,  the  defendant  in  this  action,  for  $3,634.80;  and  on  the  same 
day,  and  in  the  same  court,  John  A.  Parlett  recovered  a  Judgment  against 
said  Smith  for  $2,054.75.  On  the  same  day  executions  were  issued  thereon, 
and  delivered  to  the  defendant  Peel,  as  deputy  sheriff,  who,  under  such  ex- 
ecutions, immediately  levied  on  all  the  property  of  the  judgment  debtor, 
including  his  books  of  account,  and,  after  due  advertisement,  sold  the  prop- 
erty at  public  sale.  The  amount  so  realized  was  $2,705.15,  about  $3,000  less 
than  the  executions  In  his  hands.  Prior  to  the  sale  about  $1,000  in  value  of 
the  property  was  surrendered  to  other  creditors,  who  claimed  such  property 
so  surrendered.  The  proceeds  of  the  sale  were  credited  by  the  deputy  on 
the  executions,  in  equal  amount.  Immediately  after  the  levy  was  made  the 
deputy  sheriff  obtained  from  the  defendant  Smith  this  assignment: 

"Geneva,  N.  Y.,  Jan.  16,  1895. 
"For  value  received,  I  assign  and  turn  over  to  George  A.  Peel,  deputy 
sheriff,  to  apply  on  the  executions  he  holds  against  me,  aU  of  my  book  ac- 
counts, and  the  sums  due  thereon.  Arthur  E.  Smith." 

After  the  sale  of  the  goods,  Peel  proceeded  to  collect  what  he  could  of  the 
book  accounts,  and  indorsed  the  amounts  so  collected  on  the  executions. 
Subsequent  to  this  assignment,  other  creditors  of  the  defendant  Smith  ob- 
tained judgments  against  him,  and  the  plaintiff  was  afterwards  duly  ap- 
pointed receiver  under  such  judgments,  and  he  brings  this  action  as  such 
receiver. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  ADAMS,  QBEEN, 
and  WARD,  JJ. 

George  L.  Bachman,  for  appellant. 
D.  B.  Backenstose,  for  respondents. 
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OBEEN,  J.  The  main  contention  of  the  appellant's  counsel  is  that 
this  assignment  is  void  upon  its  face,  as  it  purports  to  be  given  to 
Peel,  "deputy  sheriff,"  and  for  the  further  reason  that  there  is  no 
beneflciarj  named  in  the  assignment,  and  that,  therefore,  the  instru- 
ment cannot  be  held  to  be  an  assignment  in  trust.  This  is  the  funda- 
mental question  to  be  decided  upon  this  review,  and  upon  its  deci- 
sion rests  the  disposition  of  this  case.  There  are  other  exceptions 
raised,  but,  upon  examination,  I  am  satisfied  that  they  were  prop- 
erly disposed  of  by  the  referee.  I  am  of  the  opinion  that  the  finding 
of  the  referee  that  this  assignment  was  a  valid  and  legal  instrument 
must  be  sustained.  By  this  assignment  a  trust  of  personalty  was 
created,  and  the  sheriff  became  the  trustee  of  an  express  trust  for 
the  benefit  of  the  judgment  creditors  in  the  executions  named  in  the 
assignment.  A  trust  of  personalty  may  be  created  for  any  purpose 
not  forbidden  by  law,  or  contrary  to  public  policy.  Nor  is  any 
formal  or  written  instrument  or  memorandum  thereof  necessary. 
Day  V.  Roth,  18  N.  Y.  448;  Oilman  v.  McArdle,  99  N.  Y.  451,  2  N. 
E.  464.  Even  though  the  property  be  transferred  by  an  instrument 
absolute  in  form,  the  trust  may  be  shown  by  parol  evidence.  Chace 
V.  Chapin,  130  Mass.  128.  The  subject-matter  and  the  purpose  of 
the  trust,  and  the  persons  who  are  to  take  the  beneficial  interest, 
may  be  ascertained  by  parol  proof.  Kramer  v.  McCaughey,  11  Mo. 
App.  426.  As  a  general  rule,  all  persons  may  be  trustees;  and  there 
is  no  rule  of  law  or  statutory  provision  disqualifying  a  sheriff  from 
taking  an  assignment  of  a  claim  from  a  judgment  debtor,  in  trust 
for  the  benefit  of  the  judgment  creditor  in  whose  favor  he  holds 
an  execution,  and  to  collect  the  claim  and  apply  the  proceeds  in  pay- 
ment or  satisfaction  of  the  execution  which  he  holds  in  his  hands. 
When  the  trust  becomes  executed  by  assignment  or  delivery  of  the 
claim,  it  is  irrevocable  by  the  assignee,  so  long  as  the  judgment  re- 
mains unpaid.  Nor  can  it  be  questioned  by  his  creditors,  except 
upon  the  ground  that  it  was  made  to  hinder,  defeat,  delay,  or  de- 
fraud them.  See  Machine  Works  v.  Kelly,  19  Hun,  399.  The  trus- 
tee is  bound  to  hold  the  claim  or  securities  assigned  to  him,  and  to 
apply  the  proceeds  to  the  benefit  of  the  beneficiary. .  Morris  v.  Webb, 
45  N.  Y.  Super.  Ct.  305.  The  assignee,  by  acceptance  of  the  assign- 
ment, becomes  a  trustee  for  the  persons  designated,  to  the  extent 
of  the  moneys  directed  to  be  paid  to  them,  and  upon  a  collection  of 
the  claim  an  action  will  lie  against  him,  by  them,  for  the  moneys  so 
directed  to  be  paid ;  and  a  parol  agreement,  made  at  the  time  of  the 
assignment  of  the  claim,  as  a  part  of  the  transaction,  that  a  certain 
person  should  be  paid  a  certain  sum  oyt  of  the  proceeds  of  the  claim, 
when  collected,  may,  although  it  be  not  embodied  in  the  written 
instrument,  be  proved  on  behalf  of  such  person,  he  not  being  a  party 
to  the  instrument.  Warburton  v.  Camp,  55  N.  Y.  Super.  Ct.  290. 
It  is  a  maxim  of  equity  that  a  trust  will  not  be  permitted  to  fail 
for  want  of  a  trustee;  so  that,  if  the  person  named  is  incompetent, 
another  will  be  appointed.  The  incompetency  or  disqualification  of 
the  person  cannot  affect  the  validity  of  the  trust,  nor  impair  its  en- 
forcement. The  sheriff  may  become  a  trustee,  independently  of  his 
oflScial  character,  and  is  personally  responsible  for  the  execution  of 
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the  trust.  The  assignment  may  be  deemed  to  have  been  made  to  the 
incumbent  of  the  office,  in  his  indiyidual,  and  not  in  his  official, 
capacity.  We  are  unable,  therefore,  to  perceive  upon  what  legal  or 
equitable  ground  the  other  creditors  have  any  claims  upon  these  ac- 
counts, or  their  proceeds.  See  Bump,  Fraud.  Conv.  213,  405;  Dun- 
ham v.  Whitehead,  21  N.  Y.  131.  Indeed,  the  transaction  may  be 
considered  as  equivalent  to  a  levy  by  the  sheriff.  The  sheriff,  by 
virtue  of  this  assignment,  became  a  trustee  of  an  express  trust,  and 
may  sue  in  his  own  name  for  the  benefit  of  the  real  party  in  interest; 
and  so  may  the  latter  sue  in  their  own  names.  Gumming  v.  Brown, 
*43  N.  Y.  514,  524;  Wetmore  v.  Hegeman,  88  N.  Y.  69. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


COOPER  MANUP'G  CO.  v.  WARNER  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.    May  1,  1896.) 

h  Sale— Rescission— Fraud  of  Buybr, 

A  fraudulent  Intent  on  the  part  of  the  buyers  of  goods,  so  as  to  Jus- 
tify a  rescission  by  the  seller,  is  shown  by  evidence  that  before  the 
purchase  the  buyers  had  assigned  all  their  accounts,  for  an  alleged  in- 
debtedness, and  before  the  delivery  of  the  goods  in  question  they  had 
been  sued  on  a  claim  to  which  they  had  no  defense,  and  which  they  had 
no  means  of  paying,  and  that  during  such  state  of  affairs  they  trans- 
ferred all  their  stock  in  trade,  including  the  goods  in  question. 

2.  Same— Subsequent  Purchaser  in  Good  Faith. 

In  an  action  to  recover  possession  of  goods  sold  to  defendant  by  one  6., 
who  had  purchased  them  from  plaintiff  at  a  time  when  he  had  no  rea- 
sonable ground  to  believe  that  he  would  be  able  to  pay  for  them,  it  is  a 
question  for  the  jury  whether  defendant  acted  in  good  faith,  as  in  that 
event  he  would  be  entitled  to  the  goods,  to  the  extent  of  the  consideration 
paid  therefor  by  him. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  the  Cooper  Manufacturing  Company  against  John  War- 
ner, Abraham  A.  De  Forest,  James  Snyder,  and  James  Boulds. 
From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendants  appeal.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INORAHAM,  JJ. 

E.  J.  Myers,  for  appellants. 
A.  Blumensteil,  for  respondent. 

VAN  BRUNT,  P.  J,  This  action  was  brought  to  recover  the 
possession  of  certain  merchandise  sold  by  the  plaintiff  to  the  firm  of 
Gterrish  &  Co.,  upon  the  ground  of  fraud  upon  the  part  of  Qerrish 
&  Co.  in  making  the  purchase.  It  appeared  from  the  evidence  that, 
after  the  delivery  of  the  goods  in  question,  Gerrish  &  Co.  sold  their 
stock  in  trade  to  the  defendants  Warner,  De  Forest  &  Co.,  for  the 
consideration  of  |1,000  in  cash,  a  note  at  three  months  for  f 3,355.53, 
the  assumption  of  certain  liabilities  of  Gerrish  &  Co.  by  Warner  & 
Co.,  and  the  pajonent  of  certain  antecedent  debts  due  bv  the  former 
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to  the  latter.  There  seems  to  have  been  ample  evidence  to  justify 
the  verdict  of  the  jury  that,  at  the  time  of  the  purchase  of  the 
^oods  in  question,  Gerrish  &  Co.  had  no  reasonable  ground  to  be- 
lieve that  they  would  be  able  to  pay  for  the  same.  Long  prior  to 
the  purchase  they  had  assigned  all  their  accounts  to  one  Barnes, 
for  an  alleged  indebtedness;  and  prior  to  the  delivery  of  any  of  the 
goods,  and  the  purchase  of  a  considerable  portion  thereof,  they  had 
been  sued  by  another  importunate  creditor  upon  a  claim  to  which 
they  had  no  defense.  They  had  no  means  to  meet  this  obligation, 
and  they  must  have  known  that,  when  the  time  for  the  entry  of 
judgment  m  that  action  came,  their  business  must  cease.  This  was 
the  condition  of  affairs  when  the  goods  were  received,  and  it  would 
appear  that  in  anticipation  of  the  entry  of  this  judgment  the  arrange- 
ment with  Warner  &  Co.  was  made,  by  which  they  transferred  all 
their  stock  in  trade,  including  the  goods  received  from  the  plaintiff, 
which  still  remain  in  the  original  package.  Under  these  circum- 
stances, as  already  observed,  there  was  ample  ground  for  a  finding 
of  the  jury  that  Gerrish  &  Co.  had  no  reasonable  ground  to  believe 
when  they  purchased  the  goods  in  question  that  they  would  be  able 
to  pay  for  the  same.  This  rendered  the  sale  a  fraudulent  one,  which 
the  plaintiff  had  a  right  to  rescind,  and  to  recover  the  goods,  as 
against  Gerrish  &  Co.,  or  any  other  person  who  was  not  a  bona 
fide  holder  for  value. 

This  brings  us  to  the  consideration  of  the  second  proposition, 
which  is  as  to  the  relations  of  the  defendants  Warner  &  Co.  to  the 
goods  in  question.  As  has  been  said,  Gerrish  &  Co.  transferred  all 
their  stock  in  trade  to  the  defendants  for  a  present  consideration  of 
f  1,000,  a  note  of  |3,355.53,  the  assumption  of  certain  liabilities,  and 
the  payment  of  certain  antecedent  debts  due  from  Gerrish  &  Co.  to 
the  defendants.  If  Warner  &  Co.  acted  in  good  faith,  they  were 
certainly  the  holders  of  the  merchandise  in  question  for  value,  to  a 
considerable  extent.  Assuming  the  fact  to  be  that  the  present  con- 
sideration was  not  equal  to  the  full  value  of  the  goods,  this  does 
not  entirely  invalidate  the  sale,  but  the  purchaser  is  entitled  to  be 
considered  as  a  bona  fide  purchaser  pro  tanto.  This  being  the 
condition  of  affairs,  what  were  the  rights  of  Warner  &  Co.  at  the  time 
the  demand  was  made  upon  them  for  the  goods  in  question,  and  at 
the  time  of  the  commencement  of  this  action?  They  being  bona  fide 
holders  to  the  amount  of  the  present  consideration,  they  were  en- 
titledl  to  retain  all  the  goods  until  they  were  reimbursed  that  which 
they  had  in  good  faith  paid  out  upon  becoming  the  purchasers  there- 
of. Hence  the  plaintiffs  were  not  entitled  to  the  actual  possession 
of  the  goods  in  question  at  the  time  of  the  making  of  the  demand 
and  of  the  bringing  of  this  suit  It  is  no  answer  to  say  that  subse- 
quently Warner  &  Co.,  by  the  subsequent  sale  of  the  goods  in  ques- 
tion, realized  sufficient  to  indemnify  them  as  far  as  their  cash  ad- 
vances were  concerned.  It  might  very  well  have  been  that  creditors 
of  Gerrish  &  Co.,  who  have  sold  goods  to  them,  had  claims  of  a 
similar  character  against  that  firm,  for  goods  bought  under  similar 
circumstances,  and  which  Warner  &  Co.  would  have  to  surrender  if 
the  plaintiffs  in  this  action  had  a  right  to  call  for  the  delivery  of 
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the  goods  sold  by  them.  And  thus  Warner  &  Co.,  although  bona 
fide  purchasers  to  a  certain  extent,  might  be  stripped  of  all  the 
goods  they  had  purchased,  without  any  indemnity  whatever  for  that 
which  they  had  parted  with  in  good  faith  upon  the  receipt  of  such 
goods  from  Gerrish  &  Co.  It  will  thus  be  seen  that,  if  the  plaintiifs 
had  any  rights  against  Warner  &  Co.,  they  could  not  enforce  them 
by  an  action  at  law  in  the  nature  of  replevin,  which  is  entirely  a 
possessory  action,  and  which  depends  upon  the  right  to  immediate 
possession  of  the  goods  in  question,  upon  the  part  of  the  plaintiff. 
The  rights  of  creditors  and  of  Warner  &  Co.  might  have  been  set- 
tled in  an  action  in  equity  in  which  all  the  parties'  rights  might 
have  been  protected,  and  thus  the  plaintiffs,  if  entitled  to  reimburse- 
ment in  full,  or  to  a  return  of  their  goods,  might  have  had  that  rem- 
edy afforded  them.  But,  until  Warner  &  Co.  had  been  reimbursed  the 
amount  which  they  had  advanced  in  good  faith  upon  the  purchase  of 
these  goods,  an  action  of  replevin  could  not  possibly  be  maintained. 
It  was  error,  therefore,  for  the  court  to  take  away  from  the  jury  the 
question  as  to  the  good  faith  of  Warner  &  Co.  In  the  disposition  of 
the  preceding  proposition,  the  court  has  assumed  that  Warner  &  Co. 
acted  in  good  faith.  It  may  be  thtft  upon  a  consideration  of  the 
whole  evidence  a  jury  might  find  otherwise.  But  the  question  of 
the  good  faith  of  Warner  &  Co.  was  not  submitted  to  the  jury.  It 
was  expressly  taken  away  from  them  upon  the  ground  that  since 
the  commencement  of  the  action,  by  the  sale  of  the  goods  received 
by  them,  they  had  been  reimbursed  for  the  aidvances  in  cash  which 
they  had  made  at  the  time  of  the  receipt  of  the  bill  of  sale.  As 
already  stated,  the  question  as  to  what  was  done  subsequent  to  the 
commencement  of  the  action  cannot  affect  the  rights  of  the  parties. 
The  point  is,  were  the  plaintiffs  entitled  to  a  delivery  of  the  goods 
at  the  time  they  made  their  demand  upon  Warner  &  Co.?  If  War- 
ner &  Co.  were  purchasers  in  good  faith,  they  had  not  been  reim- 
bursed for  the  money  which  they  had  advanced;  and  consequently 
they  had  a  right  to  hold  these  goods,  as  well  as  others,  and  were  jus- 
tified  in  refusing  to  comply  with  the  plaintiff's  demand. 

Under  these  circumstances,  we  think  the  court  erred  in  refusing 
to  submit  the  question  of  the  bona  fides  of  Warner  &  Co.  to  the  jury; 
and  for  this  error  the  judgment  and  order  appealed  from  must  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellants,  to 
abide  the  event.    All  concur. 


(3  App.  Div.  70.) 

HOPE   V.   FALL   BROOK   COAL  CO. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department    Marcb.  1896.) 

1.  Master  and  Servant— Defective  Appliances— Evidence. 

In  an  action  for  Injuries  received  by  plaintiff,  a  brakeman,  while  coup- 
ling cars  to  a  yard  engine,  plaintiff  testified  that  he  was  standing  on  the 
footboard  of  the  engine,  and,  as  he  reached  over  to  set  the  conpling  pin« 
he  was  blinded  by  steam  which  came  out  of  the  relief  valve  and 
the  cylinder,  and  that  his  hand  was  caught  between  the  bumpers.  There 
was  some  evidence  that  the  steam  leaked  from  the  engine,  but  to 
what   extent,   or   from   what  cause,   did   not  appear.    Plaintiff  testified 
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that  though  he  had  worthed  with  the  engine  about  four  hours  the  day 
of  the  accident,  he  did  not  know  tliat  it  leaked  steam.  Eyidence  was 
given  on  behalf  of  defendant  that  it  did  not  leak  steam  any  more  than 
engines  in  perfect  condition.  Held,  that  a  verdict  for  plaintiff  was  based 
on  conjecture,  inasmuch  that  it  left  to  the  jury  to  measure  the  quan- 
tity of  steam  issuing  from  the  valve,  and  that  escaping  from  the  cylinder. 

8.  NBeLiGENCB— Natural  Consequbmces. 

The  crushing  of  a  brakeman's  hand  while  coupling  cars  is  not  the 
natural  or  probable  consequence  of  a  defect  In  the  engine,  by  which  the 
brakeman  was  suddenly  enveloped  in  a  dense  cloud  of  steam. 

Appeal  from  circuit  court,  Steuben  county. 

Action  by  William  H.  Hope  against  the  Pall  Brook  Coal  Com- 
pany. Prom  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff 
for  |5 J88.10  damages  and  costs,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial  made  on  a  case  and  exceptions,  defendant  ap- 
peals.   Reversed. 

This  action  was  to  recover  damages  for  injuries  received  by  the  plaintiff 
through  the  alleged  negligence  of  defendant.  The  plaintiff  entered  the  employ 
of  defetidant  in  May,  1887.  He  worked  upon  the  road  six  or  eight  mouths  as 
brakeman,  and  then  in  the  yards  of  defendant  at  Corning,  as  night  switch- 
man, and  continued  as  such  until  the  accident.  On  the  5th  day  of  Decembet, 
1880,  the  plaintiff  went  to  the  yards  of  defendant  at  6  o'clock  In  the  evening, 
and  worked  until  10,  switching  cars.  That  was  the  first  time  plaintiff  had 
worked  on  the  engine  which  was  used  that  night  for  switching.  This  switch 
engine  was  known  as  '*No.  13."  It  had  a  footboard  on  each  end.  It  had  no 
pUot  It  had  one  buffer  extending  in  front  about  18  inches,  and  a  mouth- 
organ  drawhead,  or  "niggerhead."  The  plaintiff  gives  the  following  accoimt 
of  the  situation  Just  previous  to  the  accident,  and  the  manner  in  which  the 
accident  happened,  and  its  cause:  *'We  had  got  through  making  up  a  train, 
and  had  cleared  out  for  another.  We  all  got  on  the  engine  at  that  time. 
That  was  the  first  time  I  was  on  the  front  of  the  engine  that  evening.  I  had 
a  common  railroad  lantern,  which  I  set  on  the  bumper.  Just  back  of  where 
my  hand  was."  "I  do  not  know  whether  or  not  it  was  moonlight.  I  think 
it  was  apparently  dark.  I  do  not  know  whether  there  was  any  moon  that 
evening.  We  were  going  to  couple  to  a  gondola  car.  I  put  the  link  in  the 
drawhead  of  the  engine  just  before  we  came  to  that  car.  I  didn't  look  to  see 
if  there  was  a  link  in  the  drawhead  of  the  gondola.  The  engine  had  a 
headlight  that  showed  me  the  end  of  the  gondola  with  perfect  distinctness. 
We  were  about  three  car  lengths  from  the  car  when  the  headlight  showed 
the  end  of  the  gondola.  The  engine  was  going  something  like  four  or  five 
miles  an  hour.  I  put  the  link,  with  my  left  hand,  into  the  niggerhead,  and 
dropped  the  pin  into  the  end  of  the  link  with  my  right  hand.  At  that  time  I 
had  approached,  I  think,  two,  four,  or  five  feet  from  the  end  of  the  car. 
My  lantern  was  standing  on  the  bumper  of  the  engine.  When  I  had  pot 
the  link  into  the  niggerhead  of  the  engine,  I  think,  I  made  the  coupling,— 
undertone  to  make  it."  "I  stood  on  the  footboard,  and  put  the  link  in  the  car, 
and  reached  over  and  entered  the  link,  and  I  reached  to  set  the  pin;  and  the 
steam  came  out  of  the  valves,  and  blinded  me  so  I  could  not  see  when  I  went 
to  set  the  pin,  and  my  hand  was  caught  in  the  operation."  "I  was  reaching 
with  my  left  hand  to  put  the  pin  Into  the  drawhead  of  the  car  when  my  arm 
was  caught  between  the  bumper  on  the  gondola  •and  the  bumper  on  the  en- 
gine." "Q.  Describe  how  the  steam  came  out  that  night.  A.  As  I  stood 
upon  the  footboard  of  the  engine,  the  steam  came  from  the  relief  valve  of 
the  cylinder,  or  upon  the  steam  chest,  rather,  and  also  out  of  t^he  piston." 
"Q.  As  this  engine  approached  the  car,  was  the  steam  escaping  all  the  time? 
A.  I  think  not  Q.  As  you  approached  the  car,  did  or  did  not  the  engineer, 
or  whoever  was  running  the  engine,  slow  the  engine  down?  A.  Yes,  sir. 
Q.  State  when  it  was  when  this  steam  escaped,  with  reference  to  that?  A. 
I  think  it  escaped  when  he  reversed  his  engine.  Q.  To  slow  an  engine 
down,  you  reverse  It?  A.  Yes,  sir;  or  shut  the  cock."  No  other  person  wit- 
nessed this  accident,  and  this  is  all  the  evidence  given  concerning  the  acci-  j 
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(lent  other  evidence  was  given  by  plaintiff's  witnesses  tending  to  show 
ihSLt,  at  the  time  of  the  accident,  steam  did  escape  from  some  of  the  val-ves, 
and  from  around  the  piston  of  the  engine.  There  is  some  evidence  in  plain- 
tiff's behalf  tending  to  show  that  steam  had  so  escaped  on  different  occa- 
sions preceding  the  time  of  the  accident,  but  to  wliat  extent,  or  from  what 
cause,  does  not  clearly  appear.  The  plaintiff  himself  testifies  that,  although 
he  worked  with  this  engine  from  6  o'clock  in  the  evening  until  10  o'clock, 
when  the  injury  occurred,  he  did  not  notice  that  the  engine  leaked  steam. 
There  was  also  evidence  given  by  the  plaintiff's  witnesses  showing  that  if 
plaintiff  had  stood  upon  the  right  side  of  the  engine,  instead  of  the  left,  he 
oould  have  made  the  coupling  with  perfect  safety,  as  upon  the  right  there 
was  no  buffer,  but,  as  he  stood,  there  was  a  buffer  between  him  and  the 
drawheads.  The  plaintiff  testified  that  when  he  went  to  work  in  the  yards 
he  was  instructed  by  the  yard  master  to  work  upon  the  left  side  of  the  engine, 
and  that  he  was  there  in  pursuance  of  such  instructions. 

At  the  close  of  plaintiff's  case  a  motion  was  made  by  defendant's  counsel 
for  a  nonsuit  upon  the  grounds  "(1)  that  there  was  no  negligence  on  the  part 
of  the  defendant  proven;  (2)  that  it  was  not  proven  on  the  part  of  the  plain- 
tiff that  he  was  free  from  contributory  negligence;  (3)  that  there  was  no  proof 
that  the  engine  was  not  as  other  engines  are,  or  ttiat  it  leaked  steam  any  more 
than  ordinary  engines  do;  (4)  that,  even  if  the  engine  were  out  of  condition, 
there  was  no  notice  proven  to  the  defendant  of  its  condition."  That  motion 
was  denied,  and  defendant  duly  excepted.  Evidence  was  then  given  by  de- 
fendant tending  to  show  that  the  engine  was  in  perfect  condition;  that  it 
did  not  leak  steam  to  any  appreciable  extent,  or  more  than  engines  in  per- 
fect condition;  that  the  plaintiff,  if  he  had  been  reasonably  prudent  in  se- 
lecting the  position  where  he  was  to  do  his  work,  would  have  stood  upon  the 
right  of  the  engine,  instead  of  upon  the  left;  that,  if  he  had  occupied  the 
position  upon  the  right,  he  could  have  made  the  coupling  with  perfect  safety. 
The  yard  master  denied  that  he  had  ever  directed  plaintiff  to  work  upon 
the  left  of  the  engine.  Evidence  was  also  given  by  defendant  showing  that  a 
person  standing  at  the  right  of  the  engine  could  signal  by  voice  or  lantern 
to  the  engineer,  whose  position  in  the  engine  was  upon  that  side,  and  that 
If  the  switchman  stood  upon  the  left  of  the  engine  he  could  not  see  the  en- 
gineer. The  cause  was  submitted  to  the  jury,  and  they  rendered  a  verdict 
in  favor  of  the  plaintiff  for  |5,000,  which,  together  with  the  interest  from  the 
time  of  the  verdict  to  the  time  of  the  entry  of  judgment,  and  the  costs,  con- 
stitute the  amount  of  the  judgment  entered  against  defendant  After  entry 
of  judgment  a  case  and  exceptions  were  made  and  settled,  and  a  motion 
thereon  made  for  a  new  trial  before  the  Justice  who  presided  at  the  trial. 
Such  motion  was  denied.  The  case  comes  into  this  court  upon  the  appeal 
from  the  judgment  and  from  the  order  denying  the  motion  for  a  new  trial. 

Argued  before  HARDIN,  P.  J.,  and  FOLLETT,  WARD,  and 
GREEN,  JJ. 

Daniel  Beach  and  Gabriel  L.  Smith,  for  appellant 
James  Bacon,  for  respondent. 

GREEN,  J.  The  question,  when  an  injury  is  done,  is  whether 
there  is  any  responsible  person,  who  could,  if  he  had  chosen,  have 
prevented  it,  but  who,  eitiier  seeing  the  evil  consequences,  or  negli- 
gently refusing  to  see  them,  has  put  into  motion,  either  negligently 
or  intentionally,  a  series  of  material  forces  by  which  the  injury  was 
produced.  This  is  the  basis  of  the  distinction  between  causes  and 
conditions.  Whart.  Neg.  §  85.  The  cause  of  the  injury  was  the 
action  of  the  buffers  in  coming  together.  The  escape  of  the  steam 
was  a  condition  of  the  injury.  It  is  not  merely  distance  of  place 
or  causation  that  renders  a  cause  remote.  The  cause  nearest  in 
order  of  causation,  which  is  adequate,  without  any  eflScient  concur- 
ring cause,  to  produce  the  result,  may  be  considered  the  direct  cause. 
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It  is  incumbent  upon  the  plaintiff  to  prove — ^First,  the  defect  in  the 
engine;  second,  negligence  of  defendant  in  respect  to  such  de- 
fect; and,  third,  that  the  injury  sustained  was  the  direct,  immediate 
consequence  of  such  negligence.  The  escape  or  discharge  of  steam 
from  a  locomotive  is  one  of  the  usual  and  ordinary  incidents  of  the 
business  that  the  plaintiff  undertook  to  perform.  Whether,  in  the 
particular  instance,  a  switchman  would  be  liable  to  be  enveloped 
in  escaping  steam  while  engaged  in  making  a  coupling,  would  depend 
upon  the  force  and  direction  of  the  wund,  and  his  position,  at  the 
time.  Steam  is  almost  instantly  dispelled ,  and  quickly  changes  its 
density  and  position.  Upon  the  evidence  given  in  this  case,  the  jury 
were  left  to  draw  the  inference  that  if  no  steam  had  escaped  from 
the  defective  valve  the  plaintiff  would  not  have  sustained  any  in- 
jury, notwithstanding  some  portion  of  the  steam  was  discharged  by 
the  relief  valve,  in  respect  to  which  no  negligence  could  be  predi- 
cated. In  other  words,  the  court  left  it  to  them  to  weigh  or  meas- 
ure the  quantity  of  steam  issuing  from  the  defective  valve  and  that 
escaping  from  the  relief  valve^  to  determine  its  density,  and  then 
infer  or  conjecture  that  the  former  was  of  sufficient  density,  without 
the  existence  of  the  latter,  to  cause  or  produce  the  injury,  and  that 
the  injury  would  have  occurred  even  if  no  steam  had  escaped  from 
the  relief  valve.  When  we  consider  the  dangerous  character  of 
plaintiff's  employment,  and  the  many  accidents  that  occur  in  its  pur- 
suit, it  seems  an  unwarrantable  conclusion  that  the  discharge  of 
steam  from  a  locomotive  is  the  proximate,  or  one  of  the  immediate, 
causes  of  the  injury. 

Then,  again,  it  is  difficult  to  conceive  that  the  injury  was  the  nat- 
ural or  probable  consequence  of  the  defective  valve,  and  that  it  ought 
to  have  been  foreseen  or  reasonably  expected  or  anticipated,  in  the 
light  of  the  attending  circumstances,  by  a  person  of  ordinary  in- 
telligence and  prudence.  A  person  is  not  called  upon  to  use  that 
degree  of  care  against  an  improbable  result  which  he  would  be 
bound  to  use  against  a  probable  one.  A  man  is  not  bound  to  ward 
against  a  result  which  cannot  be  reasonably  expected  to  occur,  and 
negligence  cannot  be  attributed  to  him  for  failing  to  do  so.  Negli- 
gence is  ordinarily  a  question  for  the  jury,  but  only  when  the  facts 
would  authorize  a  jury  to  infer  it.  Sutton  v.  Railroad  Co.,  66  N.  Y. 
249.  So,  as  to  inferring  a  consequence  or  result  from  the  state  of 
the  atmosphere,  the  presence  of  steam,  and  the  force  and  direction 
of  the  wind,  whereby  a  man  lost  his  hand  by  placing  it  between  the 
buffers.  That  is  not  the  usual,  ordinary,  or  natural  consequence  of 
steam.  An  essential  element  of  negligence  is  a  knowledge  of  facts 
which  render  foresight  possible,  and  the  circumstances  necessary  to 
be  known  before  the  liability  for  the  consequence  of  an  act  or  omis- 
sion will  be  imposed  must  be  such  as  would  lead  a  prudent  man  to 
apprehend  danger.  All  are  bound  to  foresee  what  experience  will 
teach  them  is  likely  to  follow  from  the  existence  of  a  given  state  of 
facts.  In  a  given  case,  action  must  be  dictated  by  experience. 
Where  there  is  no  knowledge  of  facts  which  would  lead  to  an  appre- 
hension of  danger,  there  can  be  no  imputation  of  foresight  or  blame- 
worthiness, and  these  two  ingredients  are  necessary  to  constitute. 
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negligence.  McNish  v.  Village  of  Peekskill,  91  Hun,  327,  36  N.  Y. 
Supp.  1022.  How  could  it  be  reasonably  held  that  a  man  of  ordi- 
nary or  common  intelligence  or  prudence  could  reasonably  expect, 
foresee,  or  anticipate  that  the  escape  of  steam  from  a  defective  valve 
in  a  locomotive  would  or  could  result  in  the  amputation  of  the  hand 
of  a  switchman,  as  a  direct  or  proximate  cause?  The  discharge  of 
steam  is  a  usual  or  necessary  concomitant  of  the  use  of  the  engine, 
and  a  switchman  must  be  expected  to  be  enveloped  in  more  or  less 
steam,  irrespective  of  any  defect  in  the  valves.  It  seems  to  me  that 
the  right  of  plaintiff  to  recover  must  be  based  upon  neglect  to  fur- 
nish a  safe  place,  or  rather  upon  negligence  in  rendering  the  Dlace 
dangerous  at  the  instant  of  time  plaintiff  was  engaged  in  perform- 
ing the  act.  The  plaintiff's  contention  is  that  the  place  was  rendered 
dangerous  "upon  the  instant,"  whereby  a  vapor  or  mist  was  created 
which  resulted  in  the  injury  to  plaintiff.  Then  the  plaintiff  tells  the 
jury,  in  effect,  that  this  vapor  from  the  defective  valve  was  of  such 
density,  irrespective  of  the  vapor  from  the  relief  valve,  as  to  greatly 
impair  his  vision;  and  the  jury  takes  his  word  for  it,  and  then 
draws  the  conclusion  that  the  vapor  was  the  immediate  or  proximate 
cause  of  the  plaintiff's  getting  his  hand  between  the  buffers.  This 
vapor  was  not  the  cause  of  the  accident,  but  was  a  condition  under 
which  it  occurred;  and  that  condition  was  wholly  unexpected,  and 
not  likely  to  be  foreseen.  The  immediate  cause  of  the  injury  was 
the  action  of  the  buffers  coming  together  while  the  plaintiff  was  in 
the  act  of  making  the  coupling.  What  was  the  causa  causans? 
The  jury  says  it  was  the  density  of  the  vapor.  Plaintiff  was  en- 
gaged in  doing  a  very  dangerous  act.  He  claims  that  he  was  not 
negligent;  that  no  negligence,  carelessness,  or  recklessness  on  his 
part  contributed  to  the  injury;  that  he  had  no  time  to  abstain  from 
placing  the  coupling  pin  while  the  vapor  was  collectiner,  enveloping 
him  and  obstructing  his  vision.  And  the  jury  believed  that  must  be 
so,  because  the  plaintiff  told  them  so.  Were  the  jury  at  liberty  to 
conjecture  that  the  plaintiff  did  not  continue  to  perform  or  execute 
the  act  while  his  vision  was  impaired?  That  he  could  not  wait  un- 
til the  vapor  was  dispelled  in  a  few  seconds?  That  he  must  con- 
tinue his  work  in  a  place  known  to  him  to  be  at  all  times  dangerous, 
and  rendered  doubly  so  by  this  vapor?  A  thorough  and  critical  ex- 
amination of  all  the  evidence  in  this  case  convinces  me  that  the  con- 
clusion of  the  jury,  voiced  by  its  verdict,  must  necessarily  have  been 
the  result  of  misconception,  conjecture,  or  surmise.  Certainly  the 
verdict  is  unsupported  by  the  evidence,  and  the  court  must  have  no 
hesitancy  or  delicacy  in  so  declaring,  however  exalted  an  opinion 
the  court  may  have  for  the  jury  system,  and  for  the  judgment,  in- 
telligence, impartiality,  and  integrity  of  American  jurors. 

I  am  of  the  opinion  that  the  judgment  and  order  should  be  re- 
versed, and  the  motion  for  new  trial  granted^  with  costs  to  abide 
the  event  of  the  action.    All  concur* 
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(92  Hun,  546.) 

BEBMER  V.  PACKARD  et  al. 

(Supreme  Court,  General  Term,  Fifth  Department.    December  28,  1895.) 

Parol  Evidence — Ambiguous  Writing. 

Where  a  purchaser  agreed  to  pay  for  the  property  purchased  a  certain 
sum  in  cash,  or  to  pay  the  same  amount  of  debts  of  the  vendor,  and  it  does 
not  appear  detinitely  by  the  writing  what  particular  obligations  it  was  in- 
tended that  the  purchaser  should  pay,  parol  evidence  Is  admissible  to  iden- 
tify such,  obligations. 

Appeal  from  judpnent  on  report  of  referee. 

Action  by  Jefferson  H.  Beemer  against  Warren  Packard  and 
others,  impleaded  with  William  M.  Hunter,  to  recover  on  an  alleged 
agreement  by  defendants  to  pay  certain  obligations  of  the  Randolph 
Lumber  Company,  of  which  plaintiff  was  a  creditor.  There  was  a 
judgment  in  favor  of  plaintiff,  and  defendants  appeal.    Affirmed. 

The  comi^laint  alleged  that  defendant  purchased  all  the  property  of  the  Ran- 
dolph Lumber  Company,  and  agreed  to  pay,  as  the  purchase  price  thereof, 
$30,000  in  cash,  or  to  discharge  all  the  obligations  of  said  lumber  company. 
Defendants  denied  that  they  agreed  to  pay  all  of  the  indebtedness  of  the 
lumber  company.  They  also  denied  that  plaintiff's  claim  was  one  of  the  debts 
which  they  agreed  to  pay,  and  alleged  that  they  agreed  to  pay,  as  the  pur- 
chase price  of  the  property,  $30,000  In  cash,  or  in  obligations  owing  by  the 
said  lumber  company,  and  that  they  did  pay  or  cause  to  be  paid  said  sum, 
with  the  exception  of  the  amount  of  a  lien  on  the  property  purchased.  The 
portion  of  the  contract  in  regard  to  the  consideration  .of  the  purchase  was 
that  defendants  would  pay  *'the  sum  of  $30,000  in  the  manner  following,  to 
wit,  in  cash  or  obligations  owing  by  said  Randolph  Lumber  Company,  in 
connection  with  the  property  and  business  heretofore  done  at  this  point,  or 
that  may  be  done  thereafter." 

The  cause  was  referred  to  Clarence  A.  Famum,  Esq.,  as  referee,  to  hear  and 
determine,  and  his  opinion  is  as  follows: 

The  defendants  urged  upon  the  trial  of  the  issues  herein  that  they  promised 
to  pay  to  the  Randolph  liumber  Company,  for  the  transfer  of  the  properties 
to  them,  December  17,  1891,  $30,000  in  cash,  or  $30,000  in  the  obligations 
owing  by  the  Randolph  Lumber  Company,  and  that  there  is  no  privity  be- 
tween this  plaintiff  and  the  defendants,  and  that  the  action  cannot  be  main- 
tained; that  their  promise  was  to  the  Randolph  Lumber  Company,  and  not 
for  the  benefit  of  this  plaintiff,  or  any  other  person.  Against  the  defendants' 
objection,  evidence  was  given  showing  the  situation  and  surroundings  of  the 
parties  at  the  time  the  written  agreement  was  made.  This  evidence  was  re- 
ceived, not  for  the  purpose  of  changing  or  modifying  the  written  agreement 
made  by  the  parties,  but  to  place  the  court,  so  far  as  possible,  in  the  situation 
of  the  parties  when  they  entered  into  the  agreement,  that  It  might  determine 
what  the  parties  sought  to  do.  It  is  impossible  to  say,  from  an  inspection  of 
the  writing,  that  the  promise  to  pay  *'in  cash  or  obligations  owing  by  said 
Randolph  Lumber  Company"  is  so  definite  or  certain,  or  the  meaning  is  so 
certain,  that  one  thing  only  can  be  meant.  The  defendants  urge  that  they 
have  the  option  to  pay  in  cash  or  obligations  of  the  Randolph  Lumber  Com- 
pany. If  so,  they  have  not  exercised  that  part  of  it,  nor  attempted  to  exercise 
that  part,  by  paying  in  cash,  for  they  have  not  paid  the  Randolph  Lumber 
Company  a  dollar  in  cash.  Then,  if  the  defendants  are  to  or  may  satisfy 
their  part  of  the  agreement  by  paying  the  obligations  of  the  Randolph  Lum- 
ber Company,  it  does  not  appear  so  definitely  by  the  writing  but  that  evidence 
of  the  surrounding  circumstances  may  be  given  to  show  what  particular  obli- 
gations, if  any,  were  mentioned,  and  would  satisfy  their  agreement.  It 
appears  that,  at  the  time  this  writing  was  made,  the  Warren  Packard  Company 
and  G.  W.  Wood's  Sons  had  indorsed  largely  for  the  Randolph  Lumber  Com- 
pany, and  then  had  claims  against  the  company  of  $27,000  on  account  of  such 
Indorsements,  including  the  amount  unpaid  on  an  executory  contract  Jlqr  the    . 
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purchase  of  timber  land,  and  that  the  Indorsers  had  an  assignment  of  the 
land  contract  for  the  purchase  of  the  timber  lands,  upon  which  the  mills  were 
erected,  but  the  possession  of  the  property  was  In  the  Randolph  Lumber  CJom- 
pany.  For  some  reason  the  indorsers  desired  to  have  the  possession  of  this 
property,  and,  In  order  to  get  It,  they  agreed  to  pay  $30,000,  $27,000  of  which, 
including  the  amount  unpaid  on  the  land  contract,  was  in  obligations  of  the 
Randolph  Lumber  Company,  upon  which  they  were  liable  as  indorsers. 
William  M.  Hunter,  representing  the  Randolph  Lumber  Company,  knew  he 
was  parting  with  the  possession  of  all  the  available  assets  of  his  company, 
and  urged  he  could  not  do  this,  unless  $3,000  of  obligations  of  his  company, 
held  at  Randolph,  N.  Y.,  incurred  for  materials  which  went  Into  this  plant, 
should  be  paid  by  the  defendants.  The  defendants  agreed  to  pay  these  obli- 
gations, amounting  to  $3,000,  of  which  plaintiff's  claim  Is  a  part,  if  he  would 
make  such  a  transfer  of  possession,  and,  relying  upon  It,  be  consented  to  pass 
the  possession  of  his  property  to  the  defendants,  and  the  writing  was  then 
signed  by  him  and  the  other  defendants. 

The  evidence  admitted  does  not  tend  to  establish  any  fact  changing  the 
contract  entered  Into,  nor  to  enlarge  the  liability  of  the  defendants.  It  was 
offered  for  the  purpose  of  showing  that  of  such  obligations  $3,000  of  them  were 
held  by  Randolph  parties,  and  must  be  paid  by  the  defendants.  The  defend- 
ants contend  that  they  have  paid  $30,000  of  obligations  of  the  Randolph  Lum- 
ber Company,  and  should  be  relieved  from  further  payment.  Their  agreement 
was  that  of  this  sum  $3,000  of  it  should  be  paid  to  the  Randolph  parties,  and 
they  have  failed  to  carry  out  that  part  of  their  agreement  It  can  make  no 
difference  how  large  an  amount  of  the  general  obligations  of  the  Randolph 
Lumber  Company  has  been  paid,  if  the  ones  they  expressly  agreed  to  pay  still 
remain  unpaid.  J[  think  parol  evidence  of  the  situation  of  the  parties  at  the 
time  this  writing  was  made  was  competent. 

In  Bank  v.  Strever,- 18  N.  Y.  502,  the  note  sued  upon  was  left  with  the  bank 
as  collateral  security  "for  all  liabilities  incurred,"  etc.,  and  the  court,  in  speak- 
ing of  this  writing,  said:  "The  language  of  that  memorandum  is  as  follows: 
*The  above  note  is  left  as  collateral  security  for  all  liabilities  Incurred  by 
Isaac  S.  Doane  or  Doane  &  Hoysradt  to  the  Agawam  Bank.'  Now,  it  is  true 
that  upon  a  strict  grammatical  construction  of  these  terms  they  would  be 
held  to  embrace  only  liabilities  which  had  been  already  Incurred.  The  word 
'incurred'  being  in  the  past  tense,  when  used  without  other  words  to  modify 
its  meaning,  would,  in  strictness,  relate  exclusively  to  past  transactions. 
Were  this  meuiorandum,  therefore,  to  be  construed  by  itself,  without  the  aid 
of  any  extrinsic  fact  or  circumstance  whatever,  I  am  inclined  to  think  the 
interpretation  contended  for  by  the  appellants'  counsel  the  one  which  should 
be  adopted.  *  *  *  But  its  meaning  can  hardly  be  regarded  as  so  entirely 
clear  and  unequivocal  as  to  exclude  all  aid  from  the  circumstances  surround- 
ing the  parties  at  the  time  of  entering  into  the  contract,  ♦  ♦  ♦  It  was 
proper,  therefore,  upon  the  trial,  to  resort  to  evidence  of  the  attending  cir- 
cumstances, to  assist  in  ascertaining  the  meaning  and  intention  of  the  par- 
ties." 

In  Thorington  v.  Smith,  8  Wall.  1,  it  was  held  that,  where  a  contract  was 
made  during  the  late  Rebellion  in  one  of  the  insurgent  states,  and  provided 
for  the  payment  of  $45,000,  the  defendant  was  permitted  to  show  that  it  was 
meant  that  this  sum  should  be  paid  in  Confederate  notes.  Chief  Justice 
Chase,  in  writing  the  opinion  of  the  court,  said:  "Such  evidence  does  not 
modify  or  alter  the  contract.  It  simply  explains  an  ambiguity,  which,  under 
the  general  rules  of  evidence,  may  be  removed  by  parol  evidence." 

So  in  Paper  Co.  v.  Moore,  104  N.  Y.  680,  10  N.  E.  861,  it  was  held  that 
where  goods  were  delivered  under  an  agreement  by  which  the  buyer  agreed 
to  pay  the  "ruling  market  rates,"  and  it  appeared  there  were  two  market 
rates,— one  for  goods  of  the  kind  bought  by  importers,  and  another  for  them 
as  sold  by  jobbers,— evidence  of  conversations  of  the  parties  and  the  surround- 
ing  circumstances,  for  the  purpose  of  showing  which  of  the  two  was  intended, 
was  competent. 

In  Goodrich  v.  Stevens,  5  Lans.  230,  the  defendant,  by  an  instrument  in 
writing,  "bought  of  H.  P.  Smith  his  crop  of  flax,  200,000  pounds."  The  trial 
court  held  that  the  contract  bound  Smith  to  deliver  to  the  defendant  200,000 
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pounds  of  flax  of  his  own  raising,  that  the  contract  was  clear  and  unatt>- 
biguous  in  its  terms,  and  not  susceptible  of  change  by  proof  of  the  negotia- 
tions which  preceded  it,  and  that  the  plaintiff  could  not  recover  for  any  leas 
amount,  and  nonsuited  the  plaintiff;  and  the  court,  upon  appeal,  held  that 
the  words  in  question  would  not  bear  so  inflexible  a  meaning  as  to  exclude 
proof  of  extrinsic  circumstances  to  aid  in  their  construction,  and  reversed 
the  ruling  below. 

A  like  view  was  taken  In  a  similar  question  determined  in  Walrath  v. 
Thompson,  4  Hill,  200. 

Other  cases  might  be  cited  illustrating  the  rule,  but  the  doctrine  laid  down 
in  them  is  elementary,  and  finds  approval  in  1  Greenl.  Ev.  §§  288,  288a; 
Tayl.  Ev.  §§  1194,  1198;  Reyn.  Steph.  Ev.  art  91;  Browne,  Par.  Ev.  pp. 
179-190,  §  53;    Id.  pp.  190-195,  §  54. 

Numerous  decisions  have  been  cited  by  counsel  for  the  defendants  as  au- 
thorities for  the  proposition  that  the  promise  made  by  the  defendants,  if  any, 
would  not  permit  the  plaintiff  to  maintain  an  action  upon  it  It  is  often  diffi- 
cult to  determine  whether  a  promise  is  made  for  the  benefit  of  a  third  person, 
and  our  decisions  are  not  all  in  harmony.  In  this  case  the  question  turns 
upon  a  construction  of  the  agreement  whether  it  was  a  contract  of  indemnity 
to  the  Randolph  Lumber  Company,  or  an  agreement  to  pay  the  Randolph  lia- 
bilities of  the  Randolph  Lumber  Company.  If  the  former,  of  course,  the  acs 
tion  cannot  be  sustained;  if  the  latter,  it  may.  If  parol  evidence  be  competent 
to  establish  the  promise,  or  rather  to  aid  the  court  in  determining,  from  the 
writing  and  surrounding  circumstances,  if  one  was  made,— and  I  have  held  It 
is,— then  the  promise  was  for  the  benefit  of  the  parties  holding  this  class  of  ob- 
ligations. A  long  Une  of  cases  running  from  Schemerhom  v.  Yanderheydea,  1 
Johns.  139,  to  Townsend  v.  Rackham,  143  N.  Y.  516,  38  N.  E.  731,  illustrate 
the  doctrine  that,  where  a  promise  is  made  by  one  person  to  another,  for  the 
benefit  of  a  third  person,  and  the  promisee  is  obligated  to  such  third  person,  an 
action  may  be  maintained  by  such  third  person  upon  the  promise. 

I  must  hold  that  the  plaintiff  is  entitled  to  recover  against  the  defendants 
the  amount  claimed  in  the  complaint. 

Argued  before  LEWIS,  BRADLEY,  WARD,  and  ADAMS,  JJ. 

James  G.  Johnson,  for  appellants. 
Henderson  &  Wentworth,  for  respondent. 

PER  CURIAM.     Judgment  aflftrmed,  on  opinion  of  the  referee, 
with  costs. 


OBHLER  et  al.  v.  NEW  YORK  EL.  R.  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.   April  24,  1896.) 

1.  AssioNMBNT— Cause  op  Action  for  Future  Trespass. 

Where  plaintiff,  pending  an  action  for  injuries  caused  by  the  construc- 
tion and  operation  of  defendants'  elevated  railroad  in  front  of  plaintiff's 
premises,  conveyed  the  premises,  but  reserved  his  cause  of  action  for  the 
past,  permanent,  and  fee  damages,  such  reservation  does  not  amount  to 
an  assignment  to  plaintiff  of  his  grantee's  claim  against  defendants  for 
loss  of  rents  during  the  grantee's  ownership  of  the  premises. 

2.  Equity— Incidental  Right  to  Recover  Damages. 

Plaintiff  in  such  case,  by  the  conveyance,  parted  with  his  right  to  equi- 
table relief,  and  a  claim  for  loss  of  rents  accruing  after  the  conveyance 
and  assigned  to  him  cannot  be  recovered  therein. 

Appeal  from  special  term,  New  York  county. 

Action  by  Christian  L.  Oehler  and  others  against  the  New  York 
Elevated  Railroad  Company  and  another  to  enjoin  the  operation  of 
defendant's  elevated  railroad  in  front  of  plaintiffs'  premises,  Na 
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1299  Third  avenue,  in  the  city  of  New  York,  and  for  damages.  There 
was  a  judgment  in  favor  of  plaintiffs,  and  defendants  appeal.  Modi- 
fled. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
WILLIAMS,  and  PATTERSON,  JJ. 

Jataes  G.  McMurry,  for  appellants. 
W.  G.  Peckham,  for  respondents. 

BARRETT,  J.  Upon  the  28th  day  of  April,  1892,  the  plaintiff 
Oehler  conveyed  the  premises  in  question  to  one  Emanuel.  Oehier 
was  then  the  sole  plaintiff  in  this  action.  Emanuel  agreed  that 
Oehler  might  reserve  his  cause  of  action  for  past,  permanent,  and 
fee  damages  to  the  property  caused  by  the  defendants'  railroad. 
Emanuel  conveyed  the  premises  to  the  plaintiff  McManus  upon  the 
28th  of  April,  1893,  and  upon  the  16th  of  November,  1894,  McManus 
conveyed  them  to  the  plaintiff  Schonfeld.  Emanuel  was  not  made  a 
party  to  the  action.  The  trial  court  awarded  damages  to  Oehler 
down  to  April  28,  1893,  the  date  of  EmanuePs  deed  to  McManus. 
The  theory  of  this  award  was,  in  substance,  that  the  reservation 
above  referred  to  amounted  to  an  assignment  to  Oehler  of  Eman- 
uel's claim  against  the  defendants  for  loss  of  rents  during  the  lat- 
ter's  ownership  of  the  premises.  This  was  erroneous.  No  cause  of 
action  for  loss  of  future  rents  existed  when  the  instrument  of  reser- 
vation was  executed.  Nor  did  the  latter  purport  to  assign  any  such 
cause  of  action.  The  instrument  was  simply  an  attempt  to  reserve 
Oehler's  claims  and  causes  of  action  against  the  defendants,  not- 
withstanding the  conveyance  to  Emanuel, — ^an  attempt  which  was 
clearly  ineffectual.  Pegram  v.  Railroad  Co.,  147  N.  Y.  135  (at  page 
146),  41  N.  E.  424. 

But,  even  if  Emanuel's  damages  for  the  year  of  his  ownership  had 
been  effectually  assigned  to  Oehler,  they  were  not  recoverable  in  this 
equity  action.  .Emanuel's  damages  were  certainly  not  incidental  to 
Schonf  eld's  right  to  restrain  the  continuance  of  the  trespass.  Schon- 
feld himself  had  no  right  to  these  damages,  directly  or  indirectly, 
and  he  alone  had  the  right  to  equitable  relief.  Oehler,  as  the  orig- 
hxal  plaintiff,  is  permitted  herein  to  recover  for  the  loss  of  rentate 
during  his  period  of  ownership.  This  is  an  incident  to  the  equi- 
table relief  granted  in  the  action,  and  proceeds  upon  the  theory  of 
•ettling  all  matters  in  controversy  from  the  commencement  of  the 
equity  action  until  its  termination.  The  cause  of  .action  in  equity 
originated  in  Oehler,  and  is  continued  by  his  successor  in  interest 
The  doctrine  which  thus  treats  Oehler's  damages  as  an  incident  to 
the  equitable  relief  granted  generally  in  the  action  does  not,  how- 
ever, embrace  outside  claims  to  damages  which  never  vested  in 
Oehler  as  owner,  but  which  may  have  been  assigned  to  him  by  his 
successor  in  ownership.  Emanuel's  claim  to  damages  during  his 
period  of  ownership  was,  by  his  deed  to  McManus,  severed  from  the 
equitable  right  to  restrain  the  continuance  of  the  trespass,  and  was 
not  again  united  therewith.  Possibly,  it  might  have  been  united 
therewith  if  assigned  to  Schonfeld.  It  certainly  could  not  be  if  as- 
ligned  to  one  who  had  parted  with  his  title,  and  thereby  with  his 

Digitized  by  VjOOQIC 


Sup.Ct.)  KAPLAN   V.   NEW    YORK    BISCUIT   CO.  1049 

right  to  equitable  relief.  It  thus  became  a  simple  claim  for  damages 
at  law,  assigned  to  one  who,  apart  from  his  position  as  original  plain- 
tiff in  the  equity  action,  possessed  a  similar  claim  at  law,  and  noth- 
ing more. 

It  follows  that  the  judgment,  so  far  as  it  awards  this  particular 
item  of  damage  to  Oehler,  was  erroneous.  It  should  be  modified  by 
deducting  therefrom  |75.  This  is  the  only  point  in  the  case  calling 
for  special  consideration.  The  judgment  in  all  other  respects  was 
proper,  and  should  be  affirmed,  without  costs  of  this  appeal  to  either 
party.    All  concur. 


WELKER  et  al.  v.  NEW  YORK  EL.  R.  CO.  et  al. 
(Supreme  Court,  AppeUate  Division,  First  Department.   April  24,  1886.) 

Appeal  from  special  term.  New  York  county. 

Action  by  Babette  Welker  and  others  against  the  New  York  Elevated 
"Railroad  Company  and  another  to  recover  damages  for  construction  and  oper- 
ation of  defendants'  elevated  railroad  in  front  of  plaintiffs'  premises.  No. 
12d7  Third  avenue,  and  for  an  ii^J unction.  There  was  a  Judgment  in  favor 
-of  plaintiffs,  and  defendants  appeal    Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY,  WIL- 
i^IAMS,  and  PATTERSON,  JJ. 

Julian  T.  Davies  and  James  G.  McMurry,  for  appellants. 
W.  G.  Peckham,  for  respondents. 

BARRETT,  J.  For  the  reasons  assigned  In  the  case  of  Oehler  v.  Same 
Defendants,  88  N.  Y.  Supp.  1047,  the  Judgment  herein  shoud  be  modified  by 
deducting  therefrom  the  sum  of  $75  erroneously  allowed  to  Welker  as  dam- 
ages, and,  as  modified,  aCEirmed,  without  costs  of  this  appeal  to  either  party. 
All  concur. 


KAPLAN  V.  NEW  YORK  BISCUIT  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  1,  1896.) 

Master  and  Servant— Defective  Appliances— Evidence. 

The  question  whether  the  machine  by  which  plaintiff  was  injured  was 
defective  at  the  time  of  the  accident  was  properly  submitted  to  the  Jury, 
where  there  was  evidence  that  it  made  a  clicking  noise  before  the  acci- 
dent, which  plaintiCT  noticed,  and  to  which  he  called  the  attention  of  the 
foreman;  that  the  noise  would  not  have  been  made  if  the  machine  had 
been  in  proper  condition;  and  that  it  made  certain  movements  that  it 
should  not  have  made  if  it  had  been  in  good  order. 

Appeal  from  circuit  coui't,  New  York  county. 

Action  by  Simon  Kaplan,  an  infant,  by  Michael  Kaplan,  guardian, 
against  the  New  York  Biscuit  Company.  From  a  judgment  entered 
on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial  made  on  the  minutes,  defendant  appeals.  Af- 
firmed. 

The  action  was  brought  to  recover  damages  for  personal  injuries  to  Simon 
Kaplan,  an  infant,  alleged  to  have  been  caused  by  the  negligence  of  defend- 
ant As  originaUy  commenced,  the  title  to  the  action  showed  that  the  guard- 
ian was  plaintiff,  instead  of  showing  that  the  infant,  by  his  guardian,  was 
«uch  plaintiff.  Upon  the  trial  the  court  permitted  the  summons  and  corn- 
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plaint  to  be  amended  so  as  to  put  tbe  title  in  proper  form.  This  amendment 
was  objected  to  by  the  defendant,  and  an  exception  was  taken  to  the  allow- 
ance of  the  amendment.  At  the  time  of  the  accident  the  defendant  was 
engaged  in  the  business  of  cracker  and  biscuit  baker,  and  the  intant  plaintlS^ 
was  in  the  defendant's  employ  as  a  press  worker;  running  a  machine  known 
as  a  "Bliss  Press/'  the  function  of  which  was  to  shape  the  edges  of  sheets 
of  tin  to  be  used  in  the  manufacture  of  tin  boxes.  While  engaged  in  operat- 
ing this  machine  the  infant  plaintiff  had  the  ends  of  the  four  fingers  of  his 
left  hand  cut  off.  The  infant  was  19  years  of  age,  and  was  not  experienced 
as  a  machinist,  or  in  operating  such  a  machine.  The  power  was  applied 
to  the  machine  by  steam.  The  manner  of  operating  the  machine  was,  in 
brief,  as  follows;  The  operator  stood  in  front  of  the  machine.  With  his 
right  hand  he  placed  the  sheet  of  tin  upon  the  lower  die.  He  then  pressed 
down  the  treadle  with  his  foot,  and  the  machinery  made  one  revolution; 
forcing  the  upper  die  down  upon  the  lower  die,  and  returning  it  to  the  place 
from  which  it  started.  The  sheet  of  tin  was  then  removed  with  the  left  hand, 
and  another  sheet  of  tin  was  inserted,  and  the  operation  repeated.  If  the 
machine  was  in  proper  condition,  the  upper  die  would  only  move  down  and 
back  when  the  foot  was  pressed  upon  the  treadle.  When  once  returned  to 
Its  place,  it  would  not  move  again  until  the  foot  was  pressed  upon  the  treadle 
a  second  time.  It  was  alleged  by  the  plaintiff  that  at  the  time  of  the  acci- 
dent the  machine  was  not  in  proper  condition,  and,  instead  of  remaining  in 
position  after  the  foot  was  removed  from  the  treadle,  the  upper  die  continued 
to  move  up  and  down,  and  as  a  consequencoi  the  plaintiff's  fingers  were  caught 
between  the  two  dies,  in  attempting  to  remove  the  sheet  of  tin  that  had  been 
operated  upon,  and  the  injuries  were  thus  caused.  The  defendant  claimed  that 
the  machine  was  in  proper  condition,  and  that  the  accident  was  the  result  of 
a  failure  on  the  part  of  the  plaintiff  to  operate  the  machine  properly.  There 
was  conflicting  evidence  in  the  case  as  to  the  condition  of  the  machine  before 
and  at  the  time  of  the  accident,  as  to  the  Inspection  and  examination  of  the 
machine  by  defendant's  foreman,  and  as  to  the  operation  of  the  machine 
by  plaintiff.  The  defendant  at  the  close  of  the  plaintiff's  evidence,  and  again 
at  the  close  of  all  the  evidence,  moved  for  a  dismissal  of  the  complaint,  and 
for  the  direction  of  a  verdict  in  favor  of  the  defendant,  upon  the  ground  that 
there  was  not  sufllcient  evidence  of  negligence  on  the  part  of  the  defendant 
to  make  out  a  cause  of  action.  This  motion  was  denied,  and  the  defendant 
excepted.  The  case  was  submitted  to  the  Jury,  and  a  verdict  was  rendered 
for  $5,000  damages.  From  the  Judgment  entered  upon  such  verdict,  and  from 
the  order  denying  a  motion  for  a  new  trial  upon  the  minutes,  this  appeal  is 
taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  WILLIAMS,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Hamilton  Wallis,  for  appellant. 
David  Leventritt,  for  respondent 

WILLIAMS,  J.  We  think  the  court  had  power  to  allow  the 
amendment  to  the  summons  and  complaint.  The  allegations  in  the 
complaint  clearly  indicated  the  nature  of  the  plaintiflTs  cause  of  ac- 
tion,— ^that  it  was  sought  to  recover  damages  for  personal  injuries, — 
and  there  was,  and  could  be,  no  surprise  to  the  defendant.  It  was 
clearly  a  mistake  on  the  part  of  the  attorney  for  the  plaintiff  in  pre- 
paring the  summons  and  complaint.  The  power  to  make  such  an 
amendment  was  recognized  by  the  court  of  appeals  in  Spooner  x. 
Railroad  Co.,  115  N.  Y.  22,  21  N.  E.  696,  where  precisely  the  same 
error  had  occurred  in  the  title  to  the  action.  In  that  case,  as  here, 
the  question  was  not  raised  either  by  answer  or  demurrer.  On  the 
trial  a  motion  was  made  at  the  close  of  the  plaintiff's  case  to  dis- 
miss the  complaint  upon  the  ground  that  the  action  was  not  brought 
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in  the  name  of  the  real  party  in  interest.    The  motion  was  denied, 
and  there  was  an  exception.    The  court  by  Finch,  J.,  said: 

"If  It  [the  objection)  was  apparent  upon  the  face  of  the  complaint,  it  could 
have  been  reached  by  demurrer,  for  there  would  have  been  a  defect  of  par- 
ties. Otherwise  it  is  new  matter  to  be  pleaded  in  the  answer,  and,  if  not  so 
pleaded,  no  such  issue  is  raised,  and  no  such  question  can  be  tried.  Smith 
V.  Hall,  67  N.  Y.  50.  The  objection  was  one  which,  if  taken  in  proper  season, 
could  have  been  obviated  by  a  very  simple  and  purely  formal  amendment, 
and,  when  not  taken  either  by  demurrer  or  answer,  must  be  deemed  to  have 
been  waived,  and  may  be  disregarded.  The  difficulty  was  one  rather  of  form, 
than  substance,  •  •  •  The  complaint  stated  a  cause  of  action  in  favor  of 
the  infant;  avowing  a  wrong  done  to  her,  and  damages  suffered  by  her,  and 
80  indicating  that  she  was  the  real  plaintiff,  appearing  by  her  guardian  ad 
litem.  The  defendant  was  not  misled.  The  answer  correctly  interpreted  the 
meaning  of  the  complaint,  in  spite  of  the  informality  of  the  title;  for  the  de- 
fense was  rested  upon  a  denial  of  the  negligence  alleged,  and  an  assertion  of 
contributory  negligence  on  the  part  of  the  infant  The  formal  defect  in  the 
title  was  therefore  properly  disregarded  when  raised  at  the  close  of  the 
plaintiCT's  case,  and  the  trial  court  was  justified  in  construing  the  complaint 
as  setting  out  a  cause  of  action  in  the  name  and  behalf  of  the  infant,  appear- 
ing by  her  guardian." 

No  question  appears  to  have  been  raised  in  this  case  as  to  the  ques- 
tion of  contributory  negligence. 

The  real  question  involved  is  as  to  the  alleged  negligence  of  the 
defendant.  The  plaintiff  alleged  in  his  complaint,  among  other 
things,  that  the  accident  and  his  injuries  resulted  from  the  negli- 
gence of  the  defendant  in  setting  him  to  work  with  a  machine  which 
was  out  of  repair,  and  which  could  not  be  used  with  safety  by  any 
one.  The  learned  trial  judge  charged  the  jury,  among  other  things: 
"If  you  find  that  there  was  a  defect  in  this  machine;  that  ordinary 
care  in  examining  and  inspecting  it  would  have  enabled  the  master 
to  ascertain  that  defect,  and  he  did  not  ascertain  it,  and  did  not  put 
it  in  a  condition  in  which  he  should  have  put  it,  if  he  had  used  or- 
dinary care, — why  then  he  would  be  liable,"  etc.,  if  the  failure  to  do 
that  was  what  caused  the  accident  to  happen,  etc.  The  issue  as  to 
defendant's  negligence  was  thus  fairly  made  and  submitted,  and  the 
only  question  is  whether  there  was  sufficient  evidence  upon  this  is- 
sue to  support  the  verdict  of  the  jury.  We  think  there  was  evidence 
upon  which  the  jury  might  well  find  that  the  machine  was  in  a 
defective  condition  before,  and  at  the  time  of,  the  accident.  There 
was  a  conflict,  it  is  true;  but  there  was  evidence  tending  to  show 
that  there  was  a  clicking  noise  in  the  machine  before  the  accident, 
•which  the  plaintiff  noticed,  and  to  which  he  called  the  attention  of 
the  foreman.  There  was  evidence  tending  to  show  that  this  noise 
would  not  have  been  made  by  the  machine  if  it  had  been  in  proper 
condition,  that  it  indicated  the  clutch  in  the  machine  was  out  of 
order,  and  that  if  the  clutch  was  out  of  order  the  die  would  con- 
tinue to  move  up  and  down  when  the  foot  was  not  pressed  upon  the 
treadle.  Ux)on  this  evidence,  if  credited  by  the  jury,  they  might 
well  find  that  the  machine  waa  not  in  proper  condition  before  the 
accident  occurred,  and  that  the  defective  condition  was  such  as 
would  cause  the  machine  to  operate  in  the  very  way  the  plaintiff 
claims  it  did  when  he  was  injured,  and  so  to  cause  the  injury  sus- 
tained by  him.    There  was  evidence  upon  which  the  jury  might  wellj 
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find  that  the  foreman  was  notified  before  the  accident  of  the  click- 
ing noise.  Indeed,  this  was  hardly  denied.  It  was  then  the  duty  of 
the  foreman  representing  the  defendant  to  examine  and  inspect  the 
machine,  and  remedy  the  defect  if  it  existed.  In  the  absence  of 
notice  of  any  defective  condition,  it  might  be  said  that  the  defend- 
ant would  not  have  been  chargeable  with  notice  thereof  under  the 
circumstances;  but  when  the  attention  of  the  foreman  was  called 
to  the  fact  that  this  noise  was  made,  which  indicated  that  the  clutch 
was  out  of  order, — was  not  working  smoothly, — he  was  certainly 
under  obligations  to  make  some  examination  and  inspection  of  the 
machine,  to  determine  if  it  was  in  a  defective  condition,  and,  if  bo, 
to  repair  it.  There  was  evidence  upon  which  the  jury  might  well 
find  that  the  foreman,  when  his  attention  was  called  to  the  clicking 
noise,  made  no  examination  and  inspection  of  the  machine,  beyond 
looking  at  it  casually,  and  that  then  he  told  the  plaintiff  it  was  all 
right,  and  to  go  on  with  his  work.  This  certainly  was  not  the  ex- 
ercise of  such  care,  by  way  of  inspection  and  examination  of  the 
machine,  as  the  law  required  at  the  hands  of  the  defendant,  oj  the 
foreman  who  represented  it.  Then  there  was  clearly  evidence  upon 
which  the  jury  were  justified,  if  they  credited  the  account  given  by 
the  plaintiff  of  the  accident,  in  finding  that  the  accident  and  in- 
juries suffered  by  the  plaintiff  resulted  from  the  defective  condi- 
tion of  the  machine,  and  the  negligence  of  the  defendant  in  furnish- 
ing and  putting  the  plaintiff  to  work  upon  a  machine  which  was  not 
reasonably  safe  and  suitable  for  his  use;  that  he  had  notice  of  its 
defective  condition,  and  failed  to  make  such  inspection  and  examina- 
tion of  it  as  would  have  discovered  the  real  defect,  and  failed  to 
remedy  such  defect.  This  was  sufficient  to  charge  the  defendant 
with  liability  to  the  plaintiff  for  the  damages  resulting  to  him  from 
the  accident,  and  his  injuries.  Accidents  occurring  under  very  sim- 
ilar circumstances  in  the  operating  of  machines  of  the  same  kind 
have  been  the  subject  of  other  actions  in  the  courts,  and  verdicts 
therein  for  the  plaintiff  have  been  sustained  upon  appeal,  where  sub- 
stantially the  same  questions  as  to  the  defendant's  negligence  have 
arisen  as  are  involved  in  this  action.  Van  Sickle  v.  Ilsley,  75  Hun, 
537,  27  N.  Y.  Supp.  1113;  Id.,  affirmed  in  the  court  of  appeals  April 
17,  1896,  but  not  yet  officially  reported,  43  N.  E.  990;  Pox  v.  Le 
€omte  (Sup.)  37  N.  Y.  Supp.  316. 

We  think  there  was  no  error  in  the  submission  of  the  case  to  the 
jury,  and  that  the  judgment  should  be  affirmed,  with  costs.  Alt 
<^oncur* 


JULIAN  V.  LAUBENBERGER. 

(Supreme  Court,  Trial  Term.  Kings  (bounty.    April,  1896.) 

£alb— Implied  Warranty— Wholesome  and  Fit  for  Use. 

One  who  sells  to  a  consumer  food  sealed  in  a  can  does  not  impliedly  war> 
rant  that  it  Is  wholesome  and  fit  to  be  used,  where  it  was  known  to  the 
buyer  that  the  seller  had  not  prepared  It,  that  he  had  not  Inspected  It 
and  that  he  was  ignorant  of  the  contents  of  the  can,  except  so  far  as  he 
bad  purchased  it  from  dealers  in  the  market. 
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Action  by  Sarah  H.  Julian  against  Philip  Laubenberger  to  re- 
cover for  pain  and  suffering,  medical  attendance,  and  loss  of  busi- 
ness, occasioned  by  illness  caused  by  eating  a  portion  of  a  can  of 
salmon  purchased  from  defendant,  which  salmon  was  alleged  to 
hare  been  "rotten,  putrid,  unwholesome,  and  unfit  for  human  con- 
sumption." The  jury  found  for  plaintiff  in.  the  sum  of  |131.67,  and 
defendant  moves  for  a  new  trial,  on  the  judge's  minutes.    Granted. 

Richard  T.  Greene,  for  the  motion. 
Charles  F.  Brandt,  opposed. 

STOVER,  J.  This  action  is  brought  to  recover  damages  upon  the 
following  facts:  On  June  29,  1894,  the  plaintiff  purchased  from  the 
defendant  a  can  of  prepared  salmon.  She  prepared  and  dressed  it 
within  an  hour  of  the  time  of  the  purchase,  and,  with  her  family,  ate 
of  the  salmon.  She  was  taken  violently  ill,  and  remained  so  for 
some  time.  Others  who  partook  of  the  salmon  were  also  made  ill. 
Evidence  was  given  upon  the  trial  to  show  that  the  salmon  sold  was 
unwholesome  and  unfit  to  be  eaten.  The  cause  was  submitted  to 
the  jury,  upon  an  instruction  that  there  was  an  implied  warranty 
upon  the  part  of  the  defendant  that  the  salmon  sold  by  him  was 
wholesome  and  fit  to  be  eaten.  The  jury  found  in  favor  of  the  plain- 
tiff. A  motion  is  made  for  a  new  trial,  upon  the  minutes.  The  jury 
having  found  in  favor  of  the  plaintiff,  the  facts  must  be  assumed 
to  be  as  alleged  by  the  plaintiff  and  found  by  the  jury;  and,  unless 
there  has  been  error  in  the  instruction  of  the  court,  the  motion  must 
be  denied.  I  shall  consider  but  the  single  question,  viz.:  Was  the 
instruction  that,  on  the  sale  of  the  salmon,  there  was  an  implied 
warranty  upon  the  part  of  the  defendant  that  it  was  wholesome  and 
fit  for  use  as  food,  correct? 

The  plaintiff  cites  Van  Bracklin  v.  Fonda,  12  Johns.  468,  as  an  au- 
thority for  the  maintenance  of  this  action,  and  the  recovery  of  the 
special  damages  demanded.  The  authorities  are  not  so  clear  that 
the  rule  may  be  said  to  have  been  established  that,  upon  the  sale 
of  provisions,  there  is  an  implied  warranty  of  their  wholesomeness^ 
as  in  other  matters  of  commerce.  It  seems  that  the  maxim  of  the 
civil  law  is  caveat  venditor;  but,  even  under  the  civil  law,  a  dis- 
tinction was  made  where  the  seller  was  ignorant  of  the  defects,  and 
where  he  knew  of  the  defects  of  the  articles  sold.  And  the  rule  is 
stated  that,  in  the  former  case,  he  was  liable  to  take  back  the  thing 
or  abate  the  price,  and  to  indemnify  the  buyer  as  to  the  charges  which 
the  sale  had  put  him  to;  but,  in  the  latter, — ^that  is,  where  the  de- 
fects were  known  to  the  seller, — he  should  be  bound,  not  only  in 
damages  according  to  the  foregoing  rule,  but  accountable  for  the 
consequences  which  the  defect  of  the  thing  may  have  occasioned. 
And  it  is  instanced  that-  he  who  sold  a  flock  of  sheep  which  he  knew 
would  be  infected  with  a  contagious  distemper,  without  declaring  it, 
would  be  bound  to  make  up  the  loss  of  the  other  sheep  belonging 
to  the  buyer  which  had  been  infected  with  this  contagious  distem- 
per.   1  Dom.  Civil  Law  (Cushing's  Ed.)  p.  239. 

But,  as  has  been  said,  the  civil  law  is  not  our  law;  but  the  com- 
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mon  law  furnished  rules  for  our  guidance  in  the  absence  of  other 
positive  provision,  and  the  maxim  of  the  common  law  is  caveat  emp- 
tor. Where  a  purchaser  desires  to  protect  himself  against  defects, 
he  should  obtain  an  express  warranty.  This,  of  course,  is  stated  as 
the  general  rule,  and,  like  all  other  rules  of  the  common  law,  has 
its  exceptions;  and  the.  law  has  made  exceptions  in  cases  where 
the  enforcement  of  the  rule  would  work  fraud,  either  actually  or 
constructively,  upon  the  purchaser.  Therefore,  it  is  stated  that  in 
cases  where  the  seller  has  sources  of  information  and  of  knowledge 
which  are  inaccessible  and  unknown  to  the  buyer,  and  the  buyer 
purchases  relying  upon  the  merchantable  quality  or  the  marketable 
quality  of  the  article  purchased,  the  seller  being  chargeable  with 
notice  of  the  fact,^-either  actually  or  constructively  with  notice  of 
the  fact, — ^the  law  implies  that  he  shall  warrant  or  make  good  the 
quality  of  the  article  sold.  But  I  doubt  whether  it  can  be  said,  in 
the  light  of  the  adjudicated  cases,  that  it  can  be  laid  down  as  a  rule, 
without  exception,  that  the  fact  that  an  article  was  bought  for  a 
particular  pui'pose,  which  purpose  was  disclosed  to  the  vendor,  raises 
a  presumption  that  a  warranty  was  intended,  or  implies,  as  matter 
of  law,  that  the  vendor  has  warranted  the  article.  I  think  it  will 
be  seen  that  the  exceptions  in  the  adjudicated  cases  are  of  such  a 
character  as  to  question  the  rule  as  broadly  stated  above.  But  the 
doctrine  of  implied  warranty,  if  I  gather  it  correctly  from  the  au- 
thorities, proceeds  upon  the  assumption  that  the  vendor  has  some 
means  of  knowledge,  opportunities  for  inspection,  or  sources  of  in- 
formation with  regard  to  the  article  which  are  not  accessible  or  are 
unknown  to  the  purchaser.  And  it  will  be  borne  in  mind  that  we 
are  discussing  implied  warranties  only,  and,  of  course,  no  question 
can  arise  in  cases  where  there  are  express  warranties  or  in  cases 
where  a  different  rule  has  been  invoked.  So  it  will  a^^near  that, 
when  the  reason  of  this  rule  ceases, — ^that  is,  in  cases  where  the  ele- 
ments w^hich  impose  an  obligation  upon  the  vendor,  as  above  stated, 
are  lacking, — the  rule  itself  must  cease,  under  the  well-known  maxim 
of  law.  The  law  makes  no  new  contract  for  the  parties,  and  it  does 
not  inject,  in  order  to  protect  either  party,  something  into  a  con- 
tract which  was  not  in  contemplation,  either  actually  or  as  matter 
of  law,  in  the  minds  of  either  of  the  parties  to  the  contract.  But 
it  says  that  what  was  actually  in  mind,  or  what  the  law  could  fairly 
imply  to  be  considered  by  the  parties  to  the  contract,  shall  be  in 
force.  So  that  the  maxim  of  caveat  emptor  has  not  been  entirely 
waived ;  and  I  think  that,  even  in  the  sale  of  provisions,  there  may 
be  such  instances  that  the  exception,  and  not  the  rule,  would  be 
successfully  invoked.  It  has  been  said  that  the  sale  of  provisions 
forms  an  exception  to  the  rule,  and  that  the  vendor  must,  at  his  peril, 
assume  that  they  are  wholesome  and  fit  for  use.  This  rule  may  be 
properly  invoked  in  the  case  of  an  hotel  keeper  or  a  person  who  un- 
dertakes to  prepare  food,  with  which  the  consumer  has  no  relation, 
except  to  receive  and  use;  and  it  may  be  that  under  such  instan- 
ces the  person  preparing  the  food  assumes  that  he  has  carefully  per- 
formed his  duties,  and  that  he  would  be  responsible  for  any  act 
which  rendered  the  food  unwholesome  and  unfit  for  consumption. 
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But  I  doubt  if,  within  the  rules  of  adjudicated  cases,  it  can  be  said 
that  there  is  an  implied  warranty  in  the  case  of  provisions  which 
are  sold  in  the  market  more  than  in  other  articles  of  food,  and  that 
such  articles  of  provision  must  be  judged  by  the  same  rules  as  other 
articles;  and  there  may  be  cii'cumstances  in  which  it  may  be  fairly 
presumed  that  the  parties  both  relied  upon  the  understanding  and 
agreement  that  the  articles  sold  were  wholesome  and  fit  for  use,  but, 
in  a  large  share  of  the  cases,  it  will  be  discovered  that  a  scienter  is 
alleged,  and  that  the  cases  proceeded  upon  the  theory  that  there 
had  been  a  fraud  practiced  upon  the  purchaser  in  the  sale  of  the  ar- 
ticle in  question.  So,  in  the  statement  in  3  Bl.  Comm.  164,  that  there 
is  an  implied  warranty,  it  is  not  entirely  clear  that  an  implied  war- 
ranty was  made  to  be  stated.  And  in  Moses  v.  Mead,  1  Denio,  ?^87, 
the  dictum  that,  on  a  direct  sale  of  provisions  for  immediate  con- 
sumption, the  vendor  may  be  held  responsible,  in  some  form,  for  the 
sound  and  wholesome  condition  of  the  articles  which  he  sells,  is  not 
an  authority  for  the  proposition  that  an  implied  warranty  is  to  at- 
tach to  the  sale;  but,  in  connection  with  the  reasoning  of  the  case, 
it  would  seem  to  me  an  authority  to  the  contrary,  and  the  limita- 
tion "in  some  form"  would  exclude  the  idea  that  the  implied  war- 
ranty existed.  The  case  of  Moses  v.  Mead  is  an  authority  against  the 
doctrine  of  implied  warranty,  as  I  read  it.  The  direct  question 
now  under  discussion  was  not  up  in  that  case,  and  hence  the  case  is 
no  guide  here,  exci^pt  so  fai*  as  its  reasoning  may  commend  it. 

Now,  what  is  the  condition  of  this  case  in  the  light  of  the  principle 
above  stated?  The  defendant  sells  a  can  of  food.  It  is  well  known, 
and  must  be  known  to  both  parties,  that  he  has  not  prepared  it,  that 
he  has  not  inspected  it,  and  that  he  is  entirely  ignorant  of  the  con- 
tents of  the  can,  except  so  far  as  he  had  purchased  from  repu- 
table dealers  in  the  market.  It  seems  to  me  that  it  would  be  unrea- 
sonable to  say  that,  at  the  time  of  the  purchase  here,  the  vendee 
relied  upon  the  superior  knowledge  of  the  vendor;  but  it  must  be 
assumed  that  both  parties  knew,  and  must  have  necessarily  known, 
that  the  vendor  was  entirely  ignorant  of,  and  without  means  of  as- 
certaining, the  condition  of  the  article  sold,  and  that  the  means  of 
inspection  were  as  much  open  to  the  purchaser  as  the  vendor.  Un- 
der such  circumstances,  if  the  purchaser  desires  to  protect  himself, 
he  must  have  recourse  to  an  expressed  warranty.  The  law  cannot 
be  so  unreasonable  as  to  inject  into  a  contract  what  neither  party 
had,  or  could  have  had,  in  mind  at  the  time  the  contract  was  made. 
Now,  as  has  been  stated  above,  the  reason  for  the  rule  entirely  ceases 
in  a  case  like  the  one  under  consideration.  In  the  progress  of  af- 
fairs, the  manner  of  preparing  and  selling  food  has  come  to  that 
condition  that  evei^body  purchasing  ought  to  be  presumed  to  know 
that  the  retail  merchant,  who  sells  to  the  consumer  food  sealed  in 
cans,  and  with  which  he  has  no  connection  other  than  as  conduit  be- 
tween packer  and  the  consumer,  has  no  superior  means  of  knowing 
the  contents  of  the  can  than  the  purchaser  has,  and  in  that  even^ 
if  the  purchaser  desires  to  protect  himself,  he  may  ask  for  an  in- 
vestigation at  the  time  of  purchasing,  or  he  may  get  an  express 
warranty  as  to  the  qualify  of  the  goods,  and,  if  he  fails  to  do  this, 
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the  maxim  of  caveat  emptor  must  apply.  If,  knowing  this,  he  pur- 
chases canned  goods,  opens'them,  and  uses  them  without  inspection, 
and  without  special  means  of  knowing  whether  the  contents  are 
wholesome  or  not,  he  is  not  protected  by  an  implied  warranty  on 
the  part  of  the  vendor. 

I  have  discussed  this  case  now  to  a  greater  length  than  I  had  in- 
tended, and  I  have  discussed  simply  the  question  of  implied  war- 
ranty. Questions  of  actual  fraud,  deceit  in  sales,  or  where  there 
is  a  sale  of  provisions  with  knowledge  of  the  condition,  are  not  im- 
portant to  discuss  in  this  case;  they  proceed  upon  an  entirely  differ- 
ent rule  than  xhe  one  which  is  in  question. 

Perhaps  I  ought  to  discuss  somewhat  the  question  raised  as  to  the 
illegality  of  the  sale,  it  being  an  offense  at  common  law  to  sell  un- 
wholesome food;  but  the  rule  is  too  broadly  stated  in  the  case  at 
bar  to  raise  a  liability  by  reason  of  the  sale  prohibited  by  the  com- 
mon law.  The  scienter  is  an  essential  ingredient  of  the  sale  of  un- 
wholesome provisions  at  common  law,  and  it  may  be  stated  without 
question  that  the  sale  of  unwholesome  provisions  forimmediateuseas 
food,  knowing  that  they  were  of  an  unwholesome  quality,  and*  with- 
out imparting  that  knowledge  to  the  purchaser,  would  create  both  a 
liability  at  common  law  and  a  civil  liability  for  the  damages  follow- 
ing. But  in  the  case  under  discussion  the  scienter  is  entirely  lack- 
ing. There  is  no  allegation  of  the  scienter,  and  none  attempted  to  be 
proved,  so  it  goes  on  an  implied  warranty  as  to*  the  quality  of  the 
food.  And,  if  I  am  correct  in  the  conclusions  above  stated,  there  is 
no  implied  warranty  upon  the  sale  under  the  circumstances  in  this 
case. 

It  follows  that  the  instruction  to  the  jury  was  erroneous;  that  con- 
sequential damages  cannot  be  recovered;  and  a  new  trial  should  be 
granted. 


(3  App.  Div.  60.) 

DIXON  V.  WESTERN  UNION  TEL.  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    February,  1896.) 

Telegraph  Companies— Limiting  Liability— Gross  Negligence. 

A  telegraph  company  cannot,  by  contract,  limit  Its  liability  for  gross 
negligence  or  willful  misconduct  in  transmitting  messages. 

Appeal  from  circuit  court,  Ontario  county. 

Action  by  Edward  S.  Dixon  against  the  Western  Union  Telegraph 
Company.  From  a  judgment  entered  on  a  verdict  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Action  to  recover  damages  for  alleged  negligence  of  defendant  in  receiving 
and  delivering  a  telegraphic  message.  On  or  about  November  18,  1891,  F. 
G.  Brennisen  &  Son,  commission  merchants  and  produce  dealers  In  Buffalo, 
made  Inquiry  by  mall  of  the  plaintiff,  a  produce  and  commission  merchant  at 
Halls,  as  to  the  price  at  'which  the  plaintiff  would  sell  that  firm  a  quantity 
of  apples  then  owned  by,  and  in  possession  of,  plaintiff,  at  Halls.  In  response 
to  such  inquiry,  the  plaintiff  delivered  to  defendant,  at  its  office,  at  Stanley, 
N.  Y.,  for  transmission,  a  message  In  writing,  as  follows: 

"Halls,  N.  Y.,  11-18-91. 
"To  F.  G.  Brennisen  &  Son;  Buffalo,  44  West  Market,  103  Michigan  Street: 
One  dollar  fifty,  freight  thirteen  cents.    Answer  quick.  E.  S.  Dixon." 


Digitized  by  VjOOQIC 


Bap.Ct)  DIXON  V.  WESTERN    UNION   TEL.  CO.  1057 

This  meesage  was  written  on  one  of  the  ordinary  blanks  of  the  company, 
which  contained  this  language.  "All  messages  taken  by  this  company  are 
subject  to  the  following  terms:  To  guard  against  mistakes  or  delays,  the 
sender  of  a  message  should  order  it  repeated;  that  is,  telegraph  back  to  the 
originating  office  for  comparison.  For  this,  one-half  the  regular  rate  is 
charged  in  addition.  It  is  agreed  between  the  sender  of  the  following  message 
and  this  company  that  said  comimny  shall  not  be  liable  for  mistakes  or  delays 
in  the  transmission  or  delivery  or  for  nondelivery  of  any  unrepeated  message, 
whether  happening  by  negligence  of  its  servants  or  otherwise,  beyond  the 
amount  received  for  sending  the  same.  The  company  will  not  be  liable  for 
damages  in  any  case  where  the  claim  is  not  presented  in  writing  within 
sixty  days  after  sending  the  message."  At  the  time  of  such  delivery,  plaintiff 
paid  to  defendant  the  regular  toll  for  transmitting  such  message,  being  the 
sum  of  25  cents.  Plaintiff  did  not  order  it  repeated.  The  message  was  plainly 
written,  and  promptly  and  accurately  sent  by  defendant's  agent  at  Stanley 
to  the  office  of  defendant  at  Buffalo.  This  message,  when  received  at  Buffalo, 
contained  also  the  figure  "8"  on  its  face,  to  indicate,  as  was  the  custom  of  de- 
fendant, the  number  of  words,  besides  the  date,  direction,  and  signature,  con- 
tained therein.  The  agent  and  operator  of  defendant  at  Buffalo,  in  taking 
and  transcribing  such  message,  omitted  the  word  "tifty,"  and  delivered  the 
message  thus  altered  to  Brennlsen  &  Son.  The  message  as  delivered  con- 
tained but  seven  words,  although  the  figure  "8"  appeared  tbereon,  indicating 
that,  when  received  at  Buffalo,  it  contained  eight  words.  Brennlsen  &  Son 
received  the  message  in  its  altered  condition,  accepted  the  proposition  as  con- 
tained therein,  and  immediately  telegraphed  plaintiff  to  ship  two  car  loads 
of  apples  to  that  firm,  which  the  plaintiff  did,  on  tbe  same  day.  The  two  car 
loads  contained  401  barrels  of  apples,  and  were  consigned  to  the  buyera  at 
Buffalo,  and  soon  thereafter  plaintiff  drew  upon  them  for  the  sum  of  $601.50, 
being  the  price  therefor  at  $1.50  per  barrel.  Payment  of  draft  was  refused, 
and  same  returned  to  plaintiff  by  Brennlsen  &  Son,  for  the  reason  that  it  did 
not  represent  or  call  for  the  amount  the  purchasers  claimed  they  had  agreed 
to  pay  for  the  apples.  Bxplanatlon  was  requested  and  given,  and  the  mis- 
take was  discovered.  In  the  meantime  the  apples  were  received  at  Buffalo, 
and  the  same  were  shortly  thereafter  placed  in  cold  storage,  and  kept  therein 
until  afterwards  disposed  of  in  lots,  the  last  of  which  were  not  sold  until  the 
following  April.  After  Issue  Joined  herein,  trial  was  had,  at  the  Ontario  cir- 
cuit At  the  close  of  the  evidence,  it  was,  by  stipulation,  taken  from  the  con- 
sideration of  the  Jury,  and  submitted  to  the  Justice  presiding  at  the  trial,  for 
his  decision.  Thereafter  he  rendered  his  decision  hi  favor  of  the  plaintiff, 
and  ordered  Judgment  for  the  sum  of  $247.66,  with  interest  from  November 
18, 1891,  with  costs;  and  thereupon  the  Judgment  appealed  from  was  entered. 

Argned  before  POLLETT,  ADAMS,  WARD,  and  GREEN,  JJ. 
Peter  H.  Van  Auken,  for  appellant. 
John  Gillette,  for  respondent. 

GREEN,  J.  Plaintiff  claims  he  is  not  bound  by  conditions  and 
stipulations  indorsed  on  the  message,  because,  as  he  claims,  he  did 
not  know  they  were  the  conditions  of  sending  a  message.  It  ap- 
pears, however,  from  his  evidence,  that  he  had  used  such  blanks,  in 
sending  messages,  for  25  or  30  years,  extending  down  to  the  time 
of  the  trial;  that,  during  that  period,  he  sent  from  25  to  50  messages 
a  month.  He  testified  that,  although  he  had  used  this  blank  for 
more  than  25  years,  he  never  had  read  the  printed  conditions  there- 
on; that  he  did  not  know  that  they  were  the  conditions  of  sending  a 
message,  nor  tjiat  they  were  put  there  as  a  regulation  of  the  com- 
pany; that  he  did  not,  after  25  years'  use  of  such  blanks,  know  that 
he  sent  his  messages  subject  to  such  conditions;  but  that  he  saw 
them  very  frequently,  and  could  have  read  them  if  he  chose  so  to  do. 
The  plaintiff  sent  the  message  upon  a  blank  containing  the  condi- 
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tions  and  regulations  of  the  company.  He  voluntarily  signed  and 
executed  that  contract,  and  had  full  opportunity  of  information  as 
to  its  contents,  and  cannot  avoid  it  on  the  grounds  of  his  negligence 
or  omission  to  read  it,  or  to  avail  himself  of  such  information.  If  he 
omitted  to  read  the  contract,  op  become  informed  of  its  terms  and 
conditions,  it  was  his  own  fault.  Breese  v.  Telegraph  Co.,  48  N. 
Y.  132,  139;  Bennett  v.  Telegraph  Co.  (Sup.)  ,2  N.  Y.  Supp.  365; 
Kiley  v.  Telegraph  Co.,  109  N.  Y.  231, 16  N.  E.  75;  Primrose  v.  Tele- 
graph Co.,  154  U.  S.  1,  20,  14  Sup.  Ct.  1098. 

Yet,  notwithstanding  plaintiff  assented  to  those  conditions  and 
stipulations,  the  company  was  not  thereby  released  from  perform- 
ing upon  its  part  the  covenants  and  agreements  to  be  by  it  per- 
formed, if  it  was  guilty  of  gross  negligence  in  the  transaction.  A 
telegraph  company,  incorporated  under  the  general  telegraph  act, 
may,  by  contract,  limit  its  liability  for  mistakes  or  delays  in  the 
transmission  and  delivery  or  for  nondelivery  of  messages,  caused  by 
negligence  of  its  servants,  if  the  negligence  be  not  gross,  to  the 
amount  received  for  sending  the  dispatch;  but  such  company  can- 
not, by  notice,  limit  its  liability  in  this  respect  by  any  form  of  con- 
tract when  its  negligence  is  gross  or  its  conduct  willful.  Kiley  v. 
Telegraph  Co.,  109  N.  Y.  236, 16  N.  E.  75;  Pearsall  v.  Telegraph  Co., 
124  N.  Y.  256,  26  N.  E.  534;  Mowry  v.  Telegraph  Co.,  51  Hun,  126, 
4  N.  Y.  Supp.  666.  The  learned  justice  before  whom  the  case  was 
tried  finds,  as  matter  of  fact,  that  the  defendant  was  grossly  negli- 
gent in  the  receipt  and  delivery  of  the  message  in  question.  There 
is  evidence  amply  sufficient  to  sustain  this  finding.  There  is  evi- 
dence also  tending  to  show  that  plaintiff  presented  his  claim  for 
damages  to  the  company,  pursuant  to  the  terms  and  conditions  of 
the  contract.  That,  within  the  period  of  time  prescribed  by  the 
terms  of  the  contract,  the  company  had  notice  of  plaintiff's  claim^ 
cannot  be  disputed;  for  it  appears  from  the  evidence  of  the  defend- 
ant itself  that  within  ten  days  or  two  weeks  from  the  time  of  send- 
ing this  dispatch,  and  the  receipt  of  the  same  at  Buffalo,  the  defend- 
ant, through  its  officers  and  agents,  tendered  to  the  plaintiff  the 
sum  of  25  cents,  in  payment  of  his  loss  occasioned  by  such  negligent 
delivery  of  this  message,  showing,  conclusively,  that  notice  of  plain- 
tiff's claim  had  come  to  the  company. 

Defendant  further  insists  that  it  is  exonerated  from  liability  be- 
cause neither  the  company  nor  its  agent  had  knowledge,  or  means 
of  knowledge,  of  the  special  purpose  of  the  plaintiff,  and  that  the 
message  did  not  disclose  it.  This  claim  is  not  tenable.  The  mes- 
sage, hpon  its  fac6,  plainly  indicated  a  business  transaction;  and 
that  it  was  important  also  appeared  upon  the  face  of  the  message. 
It  was  not  only  sent  by  telegraph,  but  the  message  itself  bore  an 
injunction  to  the  receivers  to  "answer  quick."  The  record  discloses 
no  exception  by  the  defendant  that  raises  the  question  as  to  whether 
the  true  rule  for  the  measure  of  damages  in  this  case  was  adopted 
by  the  learned  justice  in  arriving  at  the  amount  of  damages.  So 
far  as  appears  from  the  record,  both  parties  have  acquieec^  in  the 
rule  adopted,  and  therefore  no  necessity  arises  for  discussing  that 
subject. 
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We  are  satisfied  that  the  exceptions  taken  by  defendant  disclose 
no  error  entitling  it  to  a  reversal  of  the  judgment.  The  judgment 
should  be  affirmed,  with  costs.    All  concur. 

Judgment  affirmed,  with  costs. 


KAHN  V.  BROOKLYN  TRUST  CO. 

(Supreme  Court,  AppeUate  Division,  Second  Department     May  8,  1896.) 

Action— Who  may  Sue. 

Plaintiff,  a  lawyer,  agreed  to  contest  a  will  for  one  S.,  and  to  receive  as 
compensation  one-half  of  whatever  he  might  recover  for  her.  After  much 
Utigation,  a  compromise  was  made  by  which  the  devisees  under  the  wiU 
contributed  to  a  trust  fund  the  income  of  which  was  to  be  paid  to  S. 
duing  her  Ufe,  and,  at  her  decease,  the  principal  to  revert  to  the  contrib- 
utors. The  fund  was  paid  to  defendant  on  the  trust  specified.  Held,  that 
plaintiff  could  not  recover  from  defendant  a  portion  of  the  income  of  such 
trust  fund,  as  he  bad  no  title  to  the  money  deposited  with  defendant,  and 
no  relation  of  debtor  and  creditor  existed  between  them. 

Appeal  from  Kings  county  court 

Action  by  Aaron  Kahn  against  the  Brooklyn  Trust  Company.  A 
judgment  rendered  by  a  justice  of  the  peace,  in  favor  of  plaintLBf,  was 
reversed  by  the  county  court,  and  plaintiff  appeals.     Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Aaron  Kahn,  in  pro.  per. 
E.  H.  Benn,  for  respondent 

PER  CURIAM.  Mrs.  Antoinette  Schermerhorn  was  an  heir  at 
law  and  next  of  kin  of  Francis  W.  Lask,  who  died  in  February,  1889, 
leaving  a  will  substantially  disinheriting  her.  The  plaintiff,  a 
lawyer,  and  Mrs.  Schermerhorn,  entered  into  an  agreement  for  the 
contest  of  the  will,  whereby  the  plaintiff  was  to  render  services  in 
such  actions  and  legal  proceedings  as  might  be  necessary,  and  receive 
as  compensation  one-half  of  whatever  he  might  obtain  for  his  client. 
There  was  much  and  long  litigation  over  the  will.  Finally,  a  com- 
promise was  made,  by  wUch  it  was  agreed  that  three  of  the  devisees 
under  the  will  should  contribute  each  one-third  of  a  trust  fund  of 
150,000,  the  income  of  which  was  to  be  paid  to  Mrs.  Schermerhorn 
during  her  life,  and,  on  her  decease,  the  principal  to  revert  to  the 
three  contributors.  This  agreement  was  carried  out,  and  the^fund 
was  paid  to  the  defendant  upon  the  trust  specified,  together*  with 
^  f 4G8,  interest  accumulated  on  the  fund  during  the  interval  between 
the  execution  of  the  agreement  and  the  time  for  the  deposit.  The 
plaintiff  sued  the  defendant  for  one-half  of  this  accumulated  inter- 
est,— f234.  He  recovered  before  the  justice,  but  the  county  court 
reversed  the  judgment. 

One  question  of  law  is  sufficient  to  dispose  of  this  appeal.  The 
plaintiff  never  had  any  title  to  the  moneys  deposited  with  the  de- 
fendant, and  no  relation  of  debtor  and  creditor  existed  between  the 
defendant  and  the  plaintiff.     Therefore,  no  action  at  law  could  be 
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maintained.  The  moneys  proceeded  from  the  three  contributors, 
and  were  deposited  upon  a  specified  trust,  under  which  the  plaintiff 
was  not  a  beneficiary.  Even  as  to  the  beneficiary,  all  she  took  was 
a  right  to  the  performance  of  the  trust  in  equity.  It  is  not  possible 
that  her  assignee  (assuming,  what  is  probably  not  the  law,  ^at  the 
assignment  is  valid)  can  have  any  greater  rights  than  the  beneficiary 
has. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 


LUNHAM  V.  HAFNER  et  aL 
(Supreme  Court,  AppeUate  Division,  Second  Department     May  8,  1886.) 

IN8TBUCTI0N8— ErBOBS  CuBBD  BY  OTHER  PaBTB. 

It  appeared  on  an  issue  as  to  whether  a  partnership  existed  between 
plaintiff  and  defendant  that  the  parties  had  negotiated  with  the  view  of 
forming  a  partnership,  and  a  written  contract  had  been  prepared  by  de- 
fendant, and  submitted  to  plaintiff,  but  never  signed  by  him,  though  he 
kept  it.  Held,  that  an  instruction  that  if,  when  the  contract  was  handed 
to  plaintiff,  it  was  understood  that  he  had  the  option  to  sign  It  or  not, 
then  the  retention  of  the  contract  did  not  bind  him;  that  nothing  but 
his  actual  consent,  expressed  by  signing  and  delivering  the  contract,  could 
bind  him,— did  not  mislead  the  Jury,  where  the  court,  in  another  part  of 
the  charge,  told  them  that  such  proposition  was  true  only  in  case  it  was 
the  intent  of  the  parties  that  no  partnership  could  come  Into  existence 
unless  the  paper  was  executed. 

Appeal  from  cu*cuit  court,  Queens  county. 

Action  by  George  Lunham  against  Leopold  Hafner  and  Frank  G. 
Kohart  to  recover  wages  alleged  to  be  due  plaintiff  from  defendants 
From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  made  on  the  minutes,  de- 
fendants appeal.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Roswell  W.  Keene,  for  appellants. 
Abel  E.  Blackmar,  for  respondent. 

BARTLETT,  J.  For  several  years  prior  to  the  1st  day  of  Jan- 
uary, 1895,  the  defendants  carried  on  the  business  of  manufacturing 
jewelers  in  the  city  of  New  York,  under  the  finn  name  of  Hafn»  ft 
Kohart,  and  the  plaintiff  was  in  their  employ  as  a  salesman.  At 
that  date  there  was  due  to  him  from  the  defendants,  for  unpaid  salary 
and  commissions,  an  amount  which  was  agreed  upon  between  them 
as  being  |1,550.  This  suit  was  brought  in  October,  1895,  to  recover 
that  amount.  The  defense  was  that  the  plaintiff  became  a  partner 
of  the  defendants  in  the  jewelry  business  on  or  about  the  1st  day  of 
January,  1895,  for  one  year;  that  his  contribution  to  the  capital  of 
the  firm  was  the  balance  of  |1,550,  already  mentioned;  that  the  twm 
of  the  co-partnership  would  not  come  to  an  end  until  the  1st  day  of 
January,  1896;  and  that,  under  the  agreement  between  the  parties, 
no  portion  of  the  |1,550  was  payable  to  the  plaintiff  until  the  end 
of  the  year.    Tliese  averments  the  plaintiff  met  by  proof  which  must 
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have  satisfied  the  jury  that,  althoagh  negotiations  had  been  en- 
tered into  for  the  admission  of  the  plaintiff  into  the  firm,  those  nego- 
tiations never  resulted  in  the  actual  formation  of  a  partnership  of 
which  the  plaintiff  became  a  member;  and  the  plaintiff  succeeded 
in  obtaining  a  verdict  for  the  full  amount  of  his  claim. 

We  cannot  disturb  this  verdict  upon  the  facts,  for  there  is  suflB- 
cient  proof  tending  to  sustain  it.  Numerous  exceptions  were  taken 
to  the  rulings  of  the  trial  court  upon  questions  of  evidence.  I  have 
examined  every  one  of  these  exceptions,  and  find  none  tenable.  The 
evidence  excluded  or  stricken  out  was  objectionable,  because  it  was 
immaterial,  or  hearsay,  or  irresponsive,  or  the  opinion  of  one  not 
an  expert,  or  because  it  attempted  to  bind  the  plaintiff  by  statements 
not  shown  to  have  been  made  with  his  authority,  or  because  it  in- 
volved merely  the  conclusion  of  the  witness,  instead  of  a  statement 
of  the  facts. 

There  are  two  exceptions  to  the  judge's  charge  which  require  no- 
tice. A  written  contract  of  partnership  was  prepared  by  the  de- 
fendants, and  submitted  to  the  plaintiff,  but  never  signed  by  him, 
although  he  kept  it.  While  the  form  of  the  proposed  agreement 
indicated  that  it  was  prepared  with  the  idea  that  it  should  be  signed 
by  the  parties,  the  theory  of  the  defendants  on  the  trial  appears  to 
have  been  that  this  elaborate  paper  was  intended  merely  to  serve  as 
a  memorandum  of  the  terms  of  the  co-partnership,  without  being 
signed;  and  their  counsel  seems  to  have  laid  great  stress  upon  the 
plaintiff's  retention  of  the  instrument  as  evidence  that  such  was 
the  fact.  At  the  close  of  the  charge,  the  counsel  for  the  plaintiff  re- 
quested the  court  to  instruct  the  jury  as  follows: 

"If,  at  the  time  the  contract  was  handed  by  the  defendants  to  the  plaintiff, 
It  was  understood  that  the  plaintiff  had  the  option  to  sign  it  or  not,  then  the 
retention  of  the  contract  by  the  plaintiff  did  not  bind  him.  Nothing  but  his 
actual  consent,  expressed  by  signing  and  deliyering  the  contract,  can  bind 
him." 

To  this  request  the  trial  judge  responded,  '1  have  substantial- 
ly charged  that;"  and  the  defendant  duly  excepted.  It  is  true 
that,  taken  by  itself,  the  statement  that  nothing  but  the  actual  con- 
sent of  the  plaintiff,  expressed  by  signing  and  delivering  the  pro- 
posed contract  of  partnership,  could  bind  him,  was  not  an  accurate 
statement  of  the  law  applicable  to  the  case;  but  a  reference  to  what 
the  court  had  said  in  the  body  of  the  charge,  and  to  what  was  said 
after  this  request  was  passed  upon,  shows  that  the  jury  could  not 
have  been  misled,  and  must  clearly  have  understood  that  the  prop- 
osition that  the  plaintiff  could  only  be  bound  by  signing  and  deliv- 
ering the  agreement  of  partnership  was  true  only  in  case  it  was  the 
intent  of  the  parties  that  no  X)ai'tner8hip  should  come  into  existence 
unless  the  paper  was  executed.    Thus,  the  court  said: 

"If  the  understanding  was  that  no  partnership  should  be  created  unless  the 
terms  thereof  were  reduced  to  writing  and  signed  by  the  parties,  it  is  of  no 
consequence  whether  the  plaintiff  retained  it  or  not,  because  it  Is  conceded 
that  he  did  not  sign  It.  If,  however,  the  writing  was  hi  the  nature  of  a  mem- 
orandum which  was  intended  to  crystallize  and  embody  the  verbal  contract, 
then  the  fact  that  he  retained  It  without  returning  it,  and  without  any  objec- 
tion, is  evidence  that  he  was  satisfled  with  the  verbal  contract" 

Digitized  by  VjOOQIC 


1062  38  NEW  YORK  SUPPLEMENT.  (Sup.  Ct 

The  other  exception  is  to  that  portion  of  the  charge  embodied  in 
the  fifth  request  of  the  plaintiff,  which  was  in  these  words: 

"If  the  talk  between  plaintiff  and  the  defendants  was  intended  by  the  par- 
ties to  be  simply  negotiations  which  were  to  lead  to  a  written  agreement, 
then  there  Is  no  partnership,  and  plaintiff  cannot  recover." 

The  "not"  in  the  last  clause  of  this  instruction  was  probably  a 
clerical  error,  for  the  proposition,  in  the  form  in  which  it  appears 
in  the  record  before  us,  was  favorable,  rather  than  unfavorable,  to 
the  appellants.  If  we  assume,  however,  that  what  the  court  did 
say  was  that  the  plaintiff  could  recover  if  the  talk  between  the  par- 
ties was  intended  to  be  simply  preliminary  to  a  written  agreement, 
the  statement  was  correct,  as  matter  of  law,  and  furnishes  no 
ground  for  a  reversal  of  this  judgment. 

Judgment  and  order  affirmed,  with  costs.     All  concur. 


In  re  Mc«EE. 
(Supreme  Court,  Appellate  Division,  Second  Department     May  8, 1896.) 

1.  Executors  and  Admtkibtratorb— Sale  of  Land— PBTrriON. 

In  a  proceeding  to  sell  land  of  a  decedent  to  pay  debts,  where  the  petition 
describes  the  property  as  consisting  of  five  lots,  and  shows  that  they 
lie  together,  forming  one  parcel,  and  states  the  value  thereof  at  about 
|4,000,  it  is  a  sufficient  oompllance  with  Ck)de  Civ.  Proc.  §  2752,  which  re- 
quires such  petition  to  give  the  yaluatlon  of  each  distinct  parcel. 

2.  Tbial— By  Court— Admission  of  Improper  Evidence. 

The  admission  of  Improper  evidence  in  a  proceeding  In  a  surrogate's 
court  is  not  fatal,  as  such  proceedings  are  equitable  in  their  nature. 

Appeal  from  surrogate's  court,  Kings  county. 

Application  by  Alice  McGee,  as  executrix  of  the  will  of  Thomas 
McGee,  deceased,  for  leave  to  sell  certain  real  estate  of  decedait  for 
the  payment  of  debt.  From  an  order  denying  a  motion  to  vacate 
and  set  aside  an  order  appointing  Alfred  F.  Britton  special  guardian 
of  the  infant  heirs,  on  the  ground  that  he  was  improperly  appointed, 
and  had  not  properly  protected  the  rights  and  interests  of  the  in- 
fants, said  infants,  John  J.  McGlee,  Mamie  Agnes  McGee,  Alice  Mc- 
Gee, Thomas  McGee,  and  Cecelia  McGee,  appeal.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  OULLEN,  BABT- 
LETT,  and  HATCH,  JJ. 

Towns  &  McCrossin,  for  appellants. 
Jacobs  &  Butcher,  for  respondent 

PRATT,  J.  We  do  not  think  it  can  be  said  that  the  petition  fails 
to  state  facts  which  give  the  surrogate  jurisdiction  of  the  proceed- 
ing. It  is  objected  that  a  valuation  of  each  distinct  parcel  of  real 
estate  is  not  given,  as  required  by  section  2752,  Code  Civ.  Proa  We 
do  not  think  the  objection  is  well  founded.  The  first  parcel  de- 
scribed consists  of  five  lots  of  land,  and  the  description  shows  that 
they  lie  together,  forming  one  parcel,  and  the  valuation  th^^eof  is 
given  at  about  |4,000.    That  is  sufficient.    It  is  not  required  that 
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the  value  of  each  lot  be  specified  separately.  The  next  parcel  con- 
sists of  two  lots  of  land  on  which  are  three  buildings,  the  aggregate 
value  being  given  at  |4,500.  We  see  no  error  in  this.  It  appears 
that  the  total  personalty  is  |1,700,  while  the  debts  set  out  in  the 
petition  amount  to  f5,975.  It  is  sufficiently  manifest  that  recourse 
must  be  had  to  the  real  estate  in  order  to  pay  the  debts,  and  the 
proceeding  was  proper  and  appropriate  for  the  purpose. 

It  is  also  objected  that,  before  the  referee,  incompetent  evidence 
was  admitted  in  support  of  one  of  the  claims.  If  that  objection  is 
well  taken,  it  does  not  follow  that  the  order  will  be  reversed.  Pro- 
ceedings before  a  surrogate  are  equitable  in  their  nature,  and  in 
courts  of  equity  the  admission  of  improper  evidence  is  not  fatal. 
Clapp  V.  Fullerton,  34  N.  Y.  190;  Evans  v.  Sims,  82  Hun,  396,  31 
N.  Y.  Supp.  259;  Richardson  v.  Eveland,  126  111.  38,  47, 18  N.  E.  308. 
It  is  sufficient  if  the  decree  is  sustained  by  sufficient  competent  evi- 
dence. 

We  do  not  see  that  the  special  guardian  was  guilty  of  neglect  prej- 
udicial to  the  infants.  On  the  contrary,  by  his  efforts,  coinciding 
with  the  favorable  disposition  of  the  creditors,  a  material  reduction 
of  the  creditors*  demands  took  place,  of  which  the  infants  get  the 
benefit 

It  is  objected  that  the  widow  was  not,  by  the  petition,  cited  to  ap- 
pear, etc.  But  the  widow  was  herself  the  petitioner,  and  the  whole 
proceeding  was  at  her  instance. 

We  find  no  error  requiring  us  to  interfere  with  the  order  of  the 
surrogate,  which  is  affirmed,  with  costs.    All  concur. 


(3  App.  Div.  284.) 

CLAPP  V.  BYRNES  et  al.  (two  cases). 

(Supreme  Court,  AppeUate  Division,  Second  Department     April  7,  1896.) 

1.  Deed — Construction— Habendum  Clause. 

A  deed  reciting  the  existence  of  litigation  between  the  grantors,  as 
heirs,  concerning  the  property  conveyed,  and  expressing  their  desire  to 
put  an  end  to  such  litigation,  In  order  to  carry  out  such  adjustment,  and 
for  a  nominal  consideration,  conveyed  the  entire  estate  to  a  third  person, 
"his  heirs  and  assigns,"  to  "have  and  to  hold  all  of  the  property  ♦  ♦  ♦ 
granted  ♦  ♦  ♦  unto  the  said  party  of  the  second  part,  his  heirs  and  as- 
signs, to  his  and  their  own  proper  use,  benefit,  and  behoof  forever."  The 
grantors  further  covenanted  to  ratify  all  acts  of  the  grantee  which  might 
be  performed  by  him  under  and  by  virtue  of  the  instrument.  The  grantee 
covenanted  to  accept  the  transfer  of  the  property  for  the  "pui-poses  herein 
expressed."  The  deed  did  not  further  express  the  purposes  of  the  convey- 
ance. Held,  that  the  grantee  did  not  receive  the  beneficial  interest  In  the 
property;  the  deed,  at  most,  creating  a  power  in  trust 

2,  Bona  Fide  Purchasers— Notice  to  Purchaser- Holding  under  the  Ex- 

ecution OP  a  Power. 

A  purchaser  from  a  grantee  holding  under  a  deed  executed  by  the  donee 
of  a  power— the  instrument  creating  the  power  not  showing  for  what  pur- 
poses the  power  should  be  executed— takes  his  title  at  his  own  risk.  In  case 
the  power  was  not  executed  for  an  authorized  purpose. 
8.  Power  in  Trust— Execution— Presumption. 

Where  the  deed  creating  a  power  in  trust  recites  that  it  is  for  the  purpose 
of  settling  differences  and  litigation  between  the  grantors,  who  Inherited 
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the  land  conveyed,  it  will  not  be  presumed  that  a  conTeyance  by  the  donee 
of  the  power,  to  his  wife,  for  a  nominal  consideration,  was  a  valid  execu- 
tion of  the  power. 

Appeal  from  circuit  court,  Westchester  county. 

Actions  by  Hawley  D.  Clapp  against  Edward  Q-.  Byrnes,  implead- 
ed with  others.  From  a  judgment  for  plaintijff  in  each  case,  entered 
on  a  verdict  directed  by  the  court,  defendant  Byrnes  appeals.  Af- 
firmed. 

The  deed  involved  was  as  follows: 

Wherpas,  prior  to  the  thirtieth  day  of  January,  one  thousand  eight  hundred 
and  seventy-eight,  the  firm  of  Hawley  D.  Clapp  &  Son,  composed  of  Hawley  D. 
Clapp  and  Robert  C.  Clapp  were  keeping  the  Rossmore  Hotel,  in  the  city  of 
New  York,  as  proprietors  thei*eof,  and  on  said  thirtieth  day  of  January,  one 
thousand  eight  hundred  and  seventy-eight,  entered  into  certain  written  arti- 
cle of  co-partnership,  wherein  said  Hawley  D.  Clapp  agreed,  amongst  other 
things,  by  suitable  provisions  in  his  will,  to  provide  that  in  the  event  of  his 
decease  the  business  of  said  hotel  should  be  continued  in  the  same  name  by 
Robert  C.  Clapp,  as  successor.  And  whereas,  on  the  thirteenth  day  of  Novem- 
t>er,  one  thousand  eight  hundred  and  seventy-eight,  the  said  Hawley  D.  Clapp 
made  his  last  will  and  testament  And  whereas,  on  the  twenty-fourth  day  of 
July,  one  thousand  eight  hundred  and  seventy-nine,  the  said  Hawley  D.  Clapp 
made  and  executed  a  certain  codicil  to  said  last  will  and  testament,  which 
contained  certain  provisions  with  reference  to  the  continuance  of  said  busi- 
ness of  Hawley  D.  Clapp  &  Son.  And  whereas,  said  Hawley  D.  Clapp  died 
on  the  fifth  day  of  January,  one  thousand  eight  hundred  and  eighty,  leaving  a 
last  will  and  testament,  by  the  terms  of  which  Robert  C.  Clapp  and  Mortimer 
R.  Clapp  were  appointed  the  executors  thereof,  which  said  wiU  has  been  duly 
probated  in  the  office  of  the  surrogate  of  the  city  and  county  of  New  Tork. 
And  whereas,  the  said  Hawley  D.  Clapp  left,  him  surviving,  his  wife,  Huldah 
H.  Clapp,  and  children  as  foUows,  namely:  Robert  C.  Clapp,  Mortimer  R. 
Clapp.  Cora  Clapp,  Nellie  V.  B.  Clapp,  Hawley  De  Witt  Clapp,  and  Alexander 
W.  Clapp;  the  said  Nellie  V.  B.  Clapp,  Hawley  De  Witt  Clapp,  and  Alex- 
ander W.  Clapp  being  at  the  time  of  the  death  of  said  Hawley  D.  Clapp  in- 
fants under  the  age  of  twenty-one  years,  but  the  said  NeUic  V.  B.  Clapp  being 
at  the  date  of  this  instrument  of  the  age  of  twenty-one  years  and  upwards, 
and  the  said  Hawley  De  Witt  Clapp  and  Alexander  W.  Clapp  being  yet  In- 
fants under  the  age  of  twenty-one  yeai-s.  And  the  said  Robert  C.  Clapp  hav- 
ing conducted  the  business  of  the  Rossmore  Hotel  from  the  time  of  the  death 
of  said  Hawley  D.  Clapp  down  to  the  fifteenth  day  of  June,  one  thousand 
eight  hundred  and  eighty-one.  And  the  said  Huldah  H.  Clapp  being  entitled, 
under  the  terms  of  said  will,  to  a  certain  amount  to  be  paid  to  her  out  of  the 
net  profits  of  conducting  said  hotel  business.  And  the  other  children  of  Haw- 
ley D.  Clapp,  hereinbefore  mentioned,  being  his  heirs  at  law,  and  interested 
in  his  estate.  And  the  said  Mortimer  R.  Clapp  having  heretofore  commenced 
a  suit  in  the  New  York  court  of  common  pleas  for  the  purpose  of  having 
a  receiver  appointed  of  the  Rossmore  Hotel  and  business.  And  the  said  Cora 
Olapp  having  heretofore  commenced  a  suit  for  substantially  the  same  pur- 
pose. And  the  said  Huldah  H.  Clapp  having  heretofore  filed  a  petition  in  the 
fiurrogate's  court  for  the  county  of  New  York  praying,  amongst  other  things, 
the  removal  of  Robert  C.  Clapp  as  executor.  And  the  said  Huldah  H.  Claj^ 
having  also  heretofore  commenced  a  suit  in  the  supreme  court  of  the  state  of 
New  York,  for  the  city  and  coimty  of  New  York,  for  an  accounting  between 
Robert  C.  Clapp,  claiming  to  be  surviving  partner  of  said  Hawley  D.  Clapp  & 
«on,  and  the  estate  of  said  Hawley  D.  Clapp,  and  for  an  accounting  by  Robert 
C.  Clapp  as  one  of  the  executors  of  the  will  of  Hawley  D.  Clapp,  deceased, 
and  for  the  appointment  of  a  receiver  of,  all  and  singular,  the  personal  prop- 
erty of  which  Hawley  D.  Clapp  died  possessed,  and  also  of  the  lease,  good  wUl, 
furniture,  fixtures,  property,  and  stores  of  the  firm  of  Hawley  D.  Clapp  &  Son, 
of  the  Rossmore  Hotel,  so  called.  And  an  order  having  been  made  in  the  ac- 
tion last  above  mentioned,  on  the  fifteenth  day  of  June,  one  thousand  eight 
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bundred  and  eighty-one,  appointing  Thomas  B.  Rand  receiyer  of,  all  and  singu- 
lar, the  personal  property  of  which  said  Hawley  D.  Clapp  died  possessed,  and 
also  of  the  good  will,  furniture,  fixtures,  property,  and  stores  of  the  firm  of 
Hawley  D.  Clapp  &  Son,  of  the  Kossmore  Hotel,  so  called,  which  receiver  last 
mentioned  was  appointed  upon  the  consent  of  all  the  parties  to  the  suit  last 
above  mentioned,  with  the  exception  of  the  guardian  ad  litem  of  one  of  the 
Infants  therein.  And  the  said  receiver  having  duly  qualified  and  talLen  pos- 
session on  the  fifteenth  day  of  June,  one  thousand  eight  hundred  and  eighty- 
one,  of  the  property  of  which  he  was  appointed  received,  and  having  contin- 
ued in  the  possession  of  the  same  up  to  the  time  of  the  date  of  this  instru- 
ment. And  serious  questions  of  difference  having  heretofore  arisen  between 
the  widow  of  said  Hawley  D.  Clapp,  to  wit,  Huldah  H.  Clapp,  hereinbefore 
mentioned,  and  said  Robert  C.  Clapp,  and  also  between  said  Robert  C.  Clapp 
and  the  other  children  of  said  Hawley  D.  Clapp.  And  very  serious  and  ex- 
pensive litigation  having  taken  place  between  the  parties  last  above  mentioned 
aince  the  death  of  Hawley  D.  Clapp.  And  the  said  differences  and  litigations 
being  as  to  matters  connected  with  the  estate,  real  and  personal,  of  said  Haw- 
ley D.  Clapp.  And  it  being  thought  proper  and  advisable,  and  desired  by  all 
the  persons  hereinbefore  mentioned,  now  living,  that  said  litigations  and  dif- 
ferences shall  be  brought  to  an  end,  and  a  fair  and  proper  adjustment  thereof 
arrived  at: 

Now,  this  Indenture,  made  this  twentieth  day  of  April,  one  thousand  eight 
hundred  and  eighty-three,  by  and  between  said  Huldah  H.  Clapp,  Mortimer  R. 
Clapp,  Cora  Callan  (formerly  Cora  Clapp,  the  said  Cora  Clapp  having  hereto- 
fore married  with  Henry  A.  Callan,  the  party  of  the  second  part),  Nellie  V. 
B.  Clapp,  Hawley  De  Witt  Clapp,  Alexander  W.  Clapp,  and  Robert  C.  Clapp, 
parties  of  the  first  part,  of  the  city,  county,  and  state  of  New  Tork,  and  Henry 
A.  Callan,  of  the  same  place,  party  of  the  second  part,  wltnesseth:  That  the 
parties  of  the  first  part,  and  each  and  every  of  them.  In  order  to  carry  out  said 
proposed  adjustment,  arrangement,  and  disposition  of  the  family  differences 
and  litigations  hereinbefore  referred  to,  and  with  a  view  to  that  end,  and  in 
•consideration  thereof,  and  of  one  dollar  paid  by  the  party  of  the  second  part 
to  each  and  every  of  the  parties  of  the  first  part  at  or  before  the  enseal hig  and 
•delivery  of  this  instrument,  and  of  other  good  and  valuable  considerations  mov- 
ing to  the  parties  of  the  first  part,  the  receipt  whereof  is  hereby  severally  ac- 
knowledged, hereby  grant,  bargain,  sell,  alien,  remise,  release,  convey,  quit- 
<;laim,  and  confirm  and  assign,  transfer  and  set  over,  unto  the  said  party  of  the 
second  part,  and  to  his  heirs  and  assigns  forever,  all  of  the  right,  title,  and 
interests,  whether  vested  or  in  expectancy,  and  all  claim  and  demand,  which 
the  parties  of  the  first  part,  or  each,  any,  or  either  of  them,  have  or  has  in  or 
to  the  property  known  as  "Rossmore  Hotel,"  situated  In  the  city  of  New  York, 
including  all  the  right,  title,  and  Interest  of  the  parties  of  the  first  part,  and 
each  of  them,  to  the  good  will,  property,  fixtures,  furniture,  and  stores  belong- 
ing or  appertaining  to  said  Rossmore  Hotel,  and  all  benefits  and  advantages 
arising  to  the  parties  of  the  first  part  under  the  lease  of  said  hotel  and  the  re- 
newals thereof,  for  five  years  and  three  himdred  and  sixty  days  succeeding 
the  first  day  of  May,  one  thousand  eight  hundred  and  eighty-three,  which  lease 
was  heretofore  executed  by  one  George  Ross  to  Hawley  D.  Clapp,  deceased, 
and  all  the  interest  of  the  parties  of  the  first  part,  and  each  and  every  of  them, 
which  they  have  acquired  or  hold  or  are  entitled  to,  in  any  manner,  under  the 
will  of  the  said  late  Hawley  D.  Clapp,  as  heirs,  devisees,  or  legatees  there- 
under, and  all  riffht,  title,  and  interest  of  the  parties  of  the  first  part,  and 
«ach  and  every  of  them,  in  and  to  the  estate,  both  real  and  personal,  of  said 
Hawley  D.  Clapp,  deceased.  To  have  and  to  hold  all  of  the  property,  rights, 
a.nd  interests  herein  granted,  bargained,  sold,  and  conveyed,  with  the  appur- 
tenances, unto  the  said  party  of  the  second  part,  his  heirs  and  assigns,  to  his 
and  their  own  proper  use,  benefit,  and  behoof  forever.  And  the  parties  of  the 
first  part  do  hereby,  for  themselves,  their  heirs,  executors,  and  administrators, 
and  each  of  them  doth  hereby  for  himself  or  herself,  and  for  his  and  her  heirs, 
executors,  and  administrators,  covenant,  promise,  and  agree  to  and  wltli  the 
party  of  the  second  part,  and  his  heirs  and  assigns,  to  ratify  and  confirm,  and 
do  hereby  severally  ratify  and  confirm,  each,  all,  and  every  act  or  acts  done, 
or  which  may,  should,  or  could  be  lawfully  and  properly  done,  performed,  or 
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executed  by  the  said  party  of  the  second  part,  or  by  his  duly-authorized  and 
appointed  agent  or  attorney,  under  or  by  virtue  of  this  instrument;  and  the 
said  parties  of  the  first  part,  and  each  of  them,  hereby  declare  and  acknowl- 
edge this  instrument  to  be  irrevocable  by  any  act  of  the  said  parties  of  the 
flrat  part,  or  of  any  or  either  of  them.  And  the  party  of  the  second  part  hereby 
receives  and  accepts  the  transfer  of  the  said  property,  rights,  and  interests 
mentioned  in  this  Instrument  in  manner  and  form  and  for  the  purposes  herein 
expressed;  hereby  covenanting,  promising,  and  agreeing  with  the  parties  of 
the  first  part,  and  each  of  them,  that  in  consideration  of  this  conveyance  so 
made  he  will«  00  far  as  he  reasonably  can,  carry  out  and  effect  the  purpose 
hereinbefore  recited. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 
Sealed  and  delivered  in  presence  of  W.  F.  Dunning. 

Huldah  H.  Glapp.  [L.  S.] 

Robert  C.  Clapp.  [L.  S.] 

MorUmer  R.  Glapp.        [L.  S.] 
Cora  Callan.  IXi.  S.] 

Nellie  V.  B.  Glapp.        [L.  S.) 
Hawley  D.  Glapp.  [Lu  S.1 

Alexander  W.  Clapp, 
by  Huldah  H.  Glapp, 
guardian.  [Ij.  S.] 

Henry  A.  Callan.  [L.  S.] 

State  of  New  York,  City  and  County  of  New  York— ss.:  On  this  2Qth  day 
of  April,  1883,  before  me  severally  personally  came  Huldah  H.  Glapp,  Robert 
C.  Clapp,  Mortimer  R.  Clapp,  Cora  Callan,  Nellie  V.  B.  Glapp,  Hawley  D. 
Clapp,  Alexander  W.  Clapp,  by  Huldah  H.  Clapp,  his  guardian,  to  me  person- 
ally known,  and  known  to  me  to  be  the  individuals  described  in,  and  who 
executed,  the  foregoing  instrument,  and  they  severally  acknowledged  to  me, 
that  they  executed  the  same.  W.  F.  Dunning, 

Notary  Public,  N.  Y.  Go. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Herbert  T.  Ketcbam,  for  appellant. 

Richard  V,  Boyd  and  A.  Britton  Havens,  for  respondent. 

HATCH,  J.  So  far  as  this  appeal  presents  the  claim  that  re- 
spondent was  divested  of  title  to  the  premises  in  dispute  by  virtue 
of  the  judgment  rendered  upon  the  foreclosure  of  the  mortgage  held 
by  Huldah  H.  Clapp,  the  decision  in  Clapp  v.  McCabe,  84  Hun,  379, 
32  N.  Y.  Supp.  425,  must  be  regarded  as  conclusive  thereof  in  his 
favor,  and  this  question  need  have  no  further  consideration  by  us. 
Appellant  claims  to  have  met  and  overcome  the  obstacle  which  this 
case  raised,  by  a  deed  dated  April  20,  1883,  and  executed  by  re- 
spondent,  his  mother,  and  the  other  children  of  Hawley  D.  Clapp, 
Sr.,  to  Henry  A.  Callan,  and  that,  by  subsequent  conveyances  from 
Callan  and  others,  appellant  became  vested  with  respondent's  title 
to  the  premises.  This  claim  presents  the  substantial  question  for 
our  determination.  By  appellant  it  is  claimed  that  tiie  deed  to 
Callan  vested  in  him  an  absolute  fee,  and  the  sole  beneficial  interest. 
By  respondent  it  is  claimed  that  the  evident  purpose  of  the  deed 
was  to  create  a  trust  for  the  benefit  of  the  grantors;  that  the  trust, 
not  being  authorized  by  the  statute,  was  void,  and  the  legal  title  re- 
mained in  the  grantors,  subject  to  the  execution  of  the  trusts,  ex- 
pressed or  implied,  from  the  terms  of  the  deed,  as  a  power,  if  it  could 
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be  said  that  a  power  in  trust  was  created.  The  habendum  clause 
of  the  deed  to  Callan  is  to  "his  heirs  and  assigns,  to  his  and  their 
own  proper  use,  benefit,  and  behoof  forever,"  and  another  clause 
declares  that  the  instrument  shall  be  irrevocable  by  any  act  of  the 
grantors.  Appellant  claims  that  this  is  conclusive,  as  determining 
the  nature  and  extent  of  the  estate  granted,  and  is  unaffected  and 
uncontrolled  by  the  premises  or  other  clauses  of  the  deed.  Respond- 
ent insists,  in  answer,  that  the  recitals  in  the  deed,  the  premises, 
and  the  other  clauses,  control  the  habendum.  It  may  be  noted  here 
that  the  latter  clause  scarcely  adds  anythmg  to  the  legal  effect  of 
the  deed,  for  the  granting  clause  is  to  Callan,  "his  heirs  and  as- 
signs." If  there  be  left  out  of  consideration  the  recitals  and  the 
declared  t)urpo8e  in  the  granting  clause,  and  othes  terms  of  the 
deed,  there  appears  to  be  no  repugnancy  between  the  premises  and 
the  habendum,  for  in  both  the  grant  purports  to  be  to  the  grantee, 
"his  heirs  and  assigns."  The  repugnancy  exists  in  this:  that  the 
whole  provisions  of  the  instrument  are  inconsistent  with  any  inten- 
tion to  grant  the  absolute  fee  and  sole  beneficial  interest  to  the 
grantee.  The  question,  therefore,  presents  itself,  must  all  these 
provisions  be  disregarded,  treated  as  surplusage,  and  made  to  yield 
to  the  habendum  clause,  or  may  the  latter  be  qualified,  limited,  and 
controlled  by  the  former?  A  consideration  of  some  of  the  general 
rules  for  the  construction  of  deeds  may  enable  us  to  solve  the  prob- 
lem more  easily.  In  ancient  conveyancing  lore,  the  office  of  the 
habendum  was  to  "determine  the  interest  granted,  or  to  lessen,  en- 
large, explain,  or  qualify  the  premises."  Modern  use  has  changed 
its  significance.  It  is  now  the  office  of  the  premises  "rightly  to 
name  the  grantor  and  grantee,  and  to  comprehend  the  certainty  of 
the  thing  granted."  And  the  habendum  has  become,  in  most  cases, 
a  mere  form,  where  the  estate  is  mentioned  in  the  premises.  2  Bur- 
rill,  Law  Diet.  555-821.  If  the  habendum  cannot  be  reconciled  with 
the  premises  so  that  full  effect  may  be  given  to  both,  it  must  give 
way,  and  the  latter  will  stand.  Mott  v.  Richtmyer,  57  N.  Y.  49-63. 
*Where  the  granting  clause  of  a  deed  is  silent  as  to  the  estate  in- 
tended to  be  conveyed,  resort  may  be  had  to  the  habendum  to  as- 
certain the  intention  of  the  grantor  in  that  regard.  It  cannot  be 
used  either  to  enlarge  or  diminish  the  estate  specifically  defined  in 
the  granting  clause,  for,  if  it  is  repugnant  to  that  clause,  it  is  void, 
but,  if  that  clause  is  either  silent  or  ambiguous,  then  the  habendum 
becomes  the  standard  by  which  the  estate  granted  must  be  meas- 
ured." Havens  v.  Land  Co.,  47  N.  J.  Eq.  366,  20  Atl.  497.  But, 
like  the  words  in  a  contract,  all  the  words  employed  in  the  deed 
should  be  given  some  effect,  if  possible,  and  if  consistent  with  the 
evident  purpose  and  operation  of  the  deed.  Havens  v.  Dale,  18  Cal. 
366.  The  settled  rule  requires  that  the  construction  of  written 
instruments  should  be  as  near  to  the  minds  and  apparent  inten- 
tion of  the  parties  as  is  possible,  and  comply  with  the  statu- 
tory declaration  (4  Rev.  St.,  8th.  Ed.,  p.  2461,  §  2)  that  in  the  con- 
struction of  conveyances  it  shall  be  the  duty  of  courts  of  justice 
to  carry  into  effect  the  intent  of  the  parties,  so  far  as  such  intent 
can  be  ascertained  from  the  whole  instrument  and  is  consistent  withj 
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the  rules  of  law.  Bennett  v.  Culver,  97  N.  Y.  250.  This  rule  is  made 
imperative  upon  judicial  tribunals,  and  cannot  be  evaded  where  the 
intention  of  the  grantor  is  made  clearly  apparent  by  the  language 
of  the  conveyance.  Coleman  v.  Beach,  Id.  545.  It  is  said  in  this 
case: 

"In  the  case  of  repugnant  disposition  of  the  same  property,  contained  In  the 
same  Instrument,  the  courts  are,  from  necessity,  compeUed  to  choose  between 
them;  but  it  is  only  when  they  are  irreconcilably  repugnant  that  such  a  dis- 
position of  the  question  is  required  to  be  made.  If  it  is  the  clear  Intent  of  the 
grantor  that  apparently  inconsistent  provisions  shall  all  stand,  such  limita- 
tions upon  and  interpretations  of  the  literal  signification  of  the  language  must 
be  Imposed  as  will  give  some  effect.  If  possible,  to  all  of  the  provisions  of  the 
deed."    Page  553. 

No  invariabie  rule  of  construction  can  be  laid  down.  Modem  de- 
cisions tend  to  uphold  conveyances,  and  give  effect  to  the  intention 
of  the  parties,  regardless  of  technical  rules  of  construction.  An 
illustration  is  found  in  2  Devi.  Deeds,  §  855: 

"Effect  is  to  be  given  to  the  words,  expressions,  and  provisions  which  carry 
out  the  evident  intent  of  the  Instrument,  rather  than  those  which  are  Incon- 
sistent therewith,  and  either  to  reject  such  others  as  surplusage  or  repugnant, 
or  to  mold  them  into  consistency  with  the  Intent,  provided  no  rule  ol  law  Is 
violated  In  so  doing." 

And  therefore  the  intent,  when  apparent,  and  not  repugnant  to 
any  rule  of  law,  will  control  the  technical  words;  for  the  intent,  and 
not  the  words,  is  the  essence  of  every  agreement.  Tucker  v.  Medcs, 
2  Sweeney,  736. 

In  the  light  of  these  rules  this  instrument  is  to  be  examined,  and 
the  intent  of  the  parties,  so  far  as  such  intent  can  be  gathered  from 
the  whole  instrument,  aimed  at  and  givep  effect,  if  the  same  be  not 
inconsistent  with  any  rule  of  law.  It  is  at  once  evident  that  if  it 
was  the  intention  of  the  grantors  to  vest  the  fee  and  sole  beneficial 
interest  in  the  whole  estate,  both  in  law  and  equity  in  Callan,  this 
instrument  is  most  remarkable,  and  extraordinary  means  have  been 
employed  to  accomplish  the  result  intended.  The  grantors  had  be- 
come possessed,  by  inheritance  and  otherwise,  of  a  large  estate,  con- 
sisting of  real  and  personal  property;  and,  if  this  construction  ob- 
tain, we  are  required  to  say  that  being  actuated  by  a  desire  to  com- 
pose the  family  difficulties,  and  to  rid  themselves  of  the  cause  of  all 
their  troubles,  they  granted,  conveyed,  and  assigned  the  whole  to  a 
stranger,  Callan,  his  heirs  and  assigns,  to  have  and  to  hold,  to  their 
own  proper  use,  benefit,  and  behoof  forever.  This  is  quite  remark- 
able as  an  illustration  of  how  the  "root  of  evil"  may  be  summarily 
dealt  with,  and  at  the  same  time  exercise  extreme  benevolence.  It 
would,  it  seems,  lessen  the  satisfaction  of  the  grantors  to  make  a 
simple  conveyance,  and  so  they  recite  all  their  grievances  and  dif- 
ferences, and  express  the  spirit  that  actuates  them,  and  thus  inform 
the  grantee  why  they  transfer  all  of  their  property  to  him  for  a 
dollar,  "and  other  good  and  valuable  considerations,"  from  which  it 
may  be  inferred  that  they  were  as  good  and  as  valuable  as  the  spe- 
cific consideration  stated.  The  instrument  recites  that  it  was 
thought  proper,  advisable,  and  desirable  that  all  said  litigations 
(not  the  mortgage  foreclosure,  for  that  had  before  ende4  in  the  ref- 
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eree's  deed)  and  diflferencee  should  be  brought  to  an  end,  and  a  fair 
and  proper  adjustment  thereof  arrived  at.  In  order  to  carry  out 
said  adjustment  and  composure  of  the  family  differences  and  litiga- 
tions, what  did  they  do?  According  to  appellant's  interpretation, 
they  gave  it  all  to  Callan,  and  thus  ended  the  matter  at  a  single 
stroke.  And  he  accepted  it  as  willingly,  but,  it  seems,  only  **for  the 
purposes  therein  expressed";  and  he  covenanted  that  ''he  will^  so  far 
as  he  reasonably  can,  carry  out  and  effect  the  purposes  hereinbefore 
recited.''  Respecting  the  method  and  manner  to  be  pursued  in  ad- 
justing and  settling  all  the  differences,  we  receive  no  light  from 
the  instrument.  What  remedy  in  law  or  in  equity  the  grantors  had 
to  enforce  this  covenant,  we  are  unable  to  say;  and  perhaps  it  is 
not  important  to  know,  as  the  grantee  is  bound  to  do  it.  It  is  ar- 
gued that  this  declaration  of  the  purposes  for  which  the  convey- 
ance was  made  and  accepted  in  no  way  interferes  with  the  absolute 
beneficial  use  and  disposition  of  the  property  by  the  grantee,  since 
it  is  his  own  property,  and  he  may  do  with  it  as  he  pleases.  The 
grantors  have  absolutely  transferred  all  their  property  to  him,  and 
they  have  retained  no  interest  whatever  recognizable  in  a  court  of 
law  or  equity.  This  was  the  grantee's  position,  if  the  appellant's  con- 
struction is  to  be  sustained.  But  fuither.  The  grantors  covenant 
*to  ratify  and  confirm,  and  do  hereby  ratify  and  confirm,  all  and 
any  act  or  acts  done,  or  which  may,  should,  or  could  be  lawfully  and 
properly  done,  performed,  or  executed,  by  the  grantee,  under  or  by 
virtue  of  this  instrument,"  and  then  declare  the  instrument  to  be  ir- 
revocable. The  instrument  is  silent  as  to  what  acts  may  be  lawfully 
and  properly  done  under  and  by  virtue  of  it,  except  that  they  must 
have  some  relation  to  the  express  purpose  of  adjusting  and  settling 
differences,  litigations,  etc.  For  these  purposes  only  was  the  deed 
made  and  accepted.  If  the  true  construction  of  the  deed  is  to  trans- 
fer a  fee  simple  absolute,  the  declaration  of  irrevocability  adds  noth- 
ing to  it.  If,  on  the  other  hand,  it  merely  creates  a  trust,  or  a  XK>wer 
in  trust,  it  is  irrevocable  during  the  continuance  of  the  trust  or  pow- 
er, and  these  words  are  of  no  consequence.  4  Rev.  St.  (8th  Ed.)  p. 
2449,  §  108.  There  is  an  insuperable  difficulty  in  endeavoring  to 
carry  out,  and  give  force  to,  the  true  intent  of  the  parties,  taking  all 
the  provisions  of  the  deed  together,  in  reaching  a  conclusion  that  it 
was  the  intent  of  the  parties  to  transfer  the  absolute  fee,  and  sole 
beneficial  interest,  to  Callan.  If  we  disregard  these  provisions,  we 
defeat  the  manifest  intention  of  the  grantors.  And  this  can  be  done 
only  by  strained  construction,  the  application  of  subtle  and  unsub- 
stantial definition,  and  technical  and  arbitrary  rules.  It  is  wholly 
inconceivable  and  improbable,  if  such  was  the  intention,  that  all 
these  recitals  should  be  made,  and  the  purposes  for  which  the  trans- 
fer was  made  should  be  declared,  and  that  the  grantee  should  accept 
it  for  these  purposes.  We  think  it  is  more  in  harmony  with  the 
authority  cited,  and  all  the  terms  and  conditions  of  the  instrument 
taken  together,  to  hold  that  the  habendum  clause  should  be  limited 
and  controlled  by  the  other  clauses  and  provisions  in  the  deed.  In 
Bank  v.  Holden,  105  N.  Y.  415,  11  N.  E.  950,  it  was  held  that  a  con- 
veyance  to  B.,  his  heirs  and  assigns  forever,  in  trust  for  C,  with 
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power  to  sell  or  mortgage,  vesta  no  title  in  B.,  but  simply  a  general 
power  in  trust  for  C.  Where  an  unauthorized  trust  is  attempted 
to  be  created,  the  words  "heirs  and  assigns  forever"  will  not  carry 
the  fee  to  the  grantee.  Heermans  v.  Robertson,  64  N.  Y.  332;  Heer- 
mans  v.  Burt,  78  N.  Y.  259.  And  in  the  latter  case  it  is  queried 
whether  the  instrument  created  merely  an  agency  for  the  manage- 
ment of  the  estate  for  the  benefit  of  the  grantor,  or  a  power  in  trust, 
and  therefore  irrevocable.  By  an  antenuptial  agreement  the  wife 
conveyed  to  her  husband,  his  heirs  and  assigns,  all  her  real  and  per- 
sonal property,  and  constituted  him  a  trustee  thereof,  to  have  the 
entire  management,  direction,  and  control  of  the  property,  and  the 
instrument  was  declared  irrevocable;  but  it  was  silent  as  to  the 
persons  to  be  beneficially  intwested  in  the  trust.  It  was  held  that 
no  trust  was  created,  and  that  the  husband  took  no  title  whatever. 
Dillaye  v.  Greenough,  45  N.  Y.  438,  Nor  is  the  mention  of  a  nom- 
inal consideration  material,  when  it  appears  by  the  instrument  it- 
self that  the  intention  was  to  create  a  trust,,  or  a  power  in  trust, 
and  to  convey  no  other  estate  or  interest  than  was  required  for  the 
purposes  expressed.  The  mention  of  a  nominal  consideration  was 
formal  and  unnecessary,  for  the  other  parts  of  the  instrument  indi- 
cated with  reasonable  certainty  the  true  character  of  the  transac- 
tion. Rockwell  r.  McGovem,  69  N.  Y.  299.  There  was  evidently 
no  intention  to  give  Callan  a  beneficial  interest  in  the  estate,  or  to 
invest  him  with  any  interest  or  trust  other  than  that  required  to 
carry  out  the  purposes  mentioned  in  the  deed.  The  "other  good 
and  valuable  consideration"  may  be  considered  words  of  formality 
80  commonly  used  in  legal  instruments,  or  they  may  refer  to  the 
benefit  and  advantage  that  will  inure  to  the  grantors  from  the  ac- 
ceptance of  the  trust  or  power,  and  the  undertaking  of  the  grantee 
to  carry  out  their  wishes. 

We  may  now  inquire  whether  the  instrument  creates  a  trust  au- 
thorized by  the  statute,  or  whether  it  is  good  as  a  power  in  trust. 
It  is  clear  that  no  valid  trust  is  created  by  the  instrument,  and  there- 
fore no  estate  vested  in  the  grantee,  as  trustee.  Where  the  trust  de- 
clared is  not  one  recognized  by  the  statute,  the  title  remains  in  the 
grantor,  subject  to  the  execution  of  the  trust  as  a  power.  Dry-Dock 
Co.  V.  Stillman,  30  N.  Y.  194.  Whether  this  deed  creates  an  ir- 
revocable power  in  trust  is  not,  perhaps,  necessary  to  consider.  The 
main  point  before  us  is  whether  it  operated  to  vest  the  legal  title  in 
Callan.  It  may  be  proper,  however,  to  inquire  into  the  nature,  scone, 
and  intent  of  this  supposed  power  in  trust.  When  an  invalid  trust 
is  sufficiently  declared  in  the  instrument,  the  court  will  have  no 
difficulty  in  enforcing  the  execution  of  the  power  according  to  the 
terms  and  conditions  expressed.  But  where  the  supposed  trust  is 
of  a  vague,  indefinite,  and  uncertain  character,  so  tiiiat  the  court 
cannot  ascertain  with  reasonable  certainty  what  the  power  reallv 
is  that  it  is  called  upon  to  enforce,  the  power  must  fall.  Here/ no 
doubt,  the  grantors  intended  to  create  a  sort  of  trust;  but  its  terms 
and  conditions,  and  the  nature  and  extent  of  the  duties  of  the  trus- 
tee, and  the  particular  acts  he  may  lawfully  perform,  are  of  so  vague 
and  indefinite  a  character  that  it  would  be  impossible  to  enforce 
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the  trust  as  a  power  of  alienation  without  resorting  to  parol  proof. 
If  one  is  established,  it  must  be  by  interpretation  of  the  doubtful 
phraseology  of  a  crude  and  imperfect  document;  and,  if  it  exists, 
it  is  not  the  direct  creation  of  the  instrument  itself,  but  proof  would 
be  essential  to  have  it  judicially  established.  No  power  to  sell, 
lease,  or  convey  is  conferred  by  the  instrument;  and  the  statute  of 
frauds  declares  that  no  trust  or  power  over  or  concerning  lands,  or 
in  any  manner  relating  thereto,  shall  be  created,  unless  by  act  or 
operation  of  law,  or  by  a  deed  or  conveyance  in  writing.  The  trust 
must  appear  in  writing,  with  absolute  certainty  as  to  its  nature  and 
terms,  before  the  court  can  undertake  to  execute  it,  so  that  it  may 
not  be  called  upon  to  execute  the  trust  in  a  manner  different  from 
that  intended.  Dillaye  v.  Greenough,  supra.  It  is  essential  that  a 
sufficient  intention  to  create  a  trust  be  expressed,  with  a  beneficiary 
named,  or  that  can  be  ascertained;  and  this  must  be  fairly  collected 
from  the  language  used  in  the  instrument.  Wilcox  v.  Gilchrist,  85 
Hun,  1,  32  N.  Y.  Supp.  608;  Morse  v.  Morse,  85  N.  Y.  53;  Ward  v. 
Ward,  105  N.  Y.  68, 11  N.  E.  373.  The  object  of  the  statute,  in  limit- 
ing express  trusts,  wks  to  restrict  them  to  cases  .in  which  it  is  nec- 
essary for  the  protection  of  those  interested  that  the  title  or  pos- 
session should  be  vested  in  the  trustee.  Where  no  such  necessity 
exists,  the  intent  was  that  the  trust  should  be  executed  as  a  power. 
Heermans  v.  Robertson,  supra.  Where,  by  the  legal  construction  of 
the  instrument,  the  sole  purpose  is  apparent,  merely  to  create  a 
trust,  although  such  instrument  be  an  absolute  conveyance  in  fee, 
such  legal  estate  remains  in  the  grantor,  subject  to  the  execution 
of  such  power,  which  is  capable  of  being  enforced  in  equity, — Ford 
V.  Belmont,  7  Bob.  (N.  Y.)  97;  the  grantee  becoming,  if  the  duties 
imposed  him  are  such  as  can  be  legally  and  properly  executed,  the 
trustee  of  a  power.  Dry-Dock  Co.  v.  Stillman,  30  N.  Y.  194.  And 
it  is  to  be  implied  from  the  very  nature  of  a  trust  or  power  that  the 
grantee  does  not  take  for  his  own  benefit.  Dillaye  v.  Greenough, 
supra.  Examined  in  the  light  of  the  cases,  and  the  Revised  Statutes 
relating  to  powers  (4  Rev.  St.,  8th  Ed.,  p.  2444),  what  is  the  nature  of 
this  power,  if  it  be  one?  In  what  manner  is  it  to  be  executed,  and 
by  what  means?  The  instrument  itself  is  silent.  All  we  know  is 
that  it  was  made  and  accepted  for  the  purpose  of  adjusting  and  set- 
tling the  differences  and  litigations  mentioned,  and  that,  in  order 
to  accomplish  these  purposes,  it  was  intended  that  the  grantee 
should  have  some  power  of  disposition  over  the  property.  And  the 
implication  seems  clear  that  it  was  not  intended  that  the  grantee 
should  exercise  the  power  for  his  own  benefit,  for  that  would  be  in- 
consistent with  the  purposes  declared.  Confining  ourselves  to  the 
instrument  itself,  no  power  to  sell,  convey,  mortgage,  charge,  or 
lease  the  property  is  conferred  in  terms.  It  may  be  "an  authority 
to  do  some  act  in  relation  to  the  lands,"  but  it  is  not  stated  in  the 
instrument,  nor  does  it  otherwise  appear,  what  acts  the  grantee  may 
lawfully  do  or  properly  perform.  It  is  not  a  general  power,  within 
the  meaning  of  the  statute,  for  it  does  not  "authorize  the  alienation 
of  the  fee  to  any  alienee  whatever.''  Nor  is  it  a  special  power,  since 
it  does  not  authorize  the  alienation  of  a  less  estate,  nor  designate 
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the  persons  *^o  whom  the  disposition  of  the  lands  is  to  be  made.'' 
In  a  sense,  it  may  be  said  to  be  special ;  i.  e.  that,  whatever  disposi- 
tion of  the  lands  may  be  authorized  or  confirmed,  it  shall  be  for  the 
benefit  of  the  grantors.  Nor  is  it  a  beneficial  power,  for  there  are 
persons  other  than  the  grantee  who  have,  by  the  terms  of  its  crea- 
tion, fin  interest  in  its  execution.  Nor  is  it  a  case  ^'where  an  abso- 
lute power  of  disposition,  not  accompanied  by  any  trust,"  is  given 
to  the  grantee  of  the  power,  since  no  such  power  is  expressed,  and 
the  deed  was  accepted  for  the  purpose  of  accomplishing  the  '*trust" 
or  objects  therein  mentioned.  Nor  is  the  grantee  enabled,  by  the 
terms  of  the  power,  to  dispose  of  the  fee  for  his  own  beneht.  Sec- 
tion 85.  Was  this  property  liable  to  the  claim  of  the  creditors  of 
Callan?  Was  it  not  subject  to  the  claims  of  the  creditors  of  the 
grantors  (sections  93,  103,  104),  either  by  suit  or  execution?  Is  it 
a  power  in  trust?  It  is  true  that  the  trusts  are  not  sufficiently  de- 
fined so  as  to  be  capable  of  being  enforced  by  a  suit  in  equity,  and 
therefore,  strictly  speaking,  it  may  not  be  a  power  in  trust,  within 
the  provisions  of  the  statute.  Nevertheless,  there  was  an  evident 
attempt  to  create  a  trust,  or  a  power  in  trust,  for  the  grantee,  and 
not  to  vest  a  beneficial  power  in  the  grantee.  For  this  purpose, 
therefore,  we  may  say  that  it  is  a  power  in  trust,  in  a  general  sense, 
though  not  such  a  one  as  is  recognized  by  the  statute,  or  enforceable 
in  equity.  Here  there  are  "a  class  of  persons,  other  than  the  gran- 
tee of  such  power  designated,"  who  would  be  "entitled  to  the  pro- 
ceeds or  other  benefits"  that  might  "result  from  the  alienation  of  the 
lands,"  if  it  should  be  authorized  or  ratified  by  them  as  being  "law- 
fully and  properly  done  by  virtue  of  the  instrument."    Sections  94, 

95.  If  the  power  was  sufficiently  defined,  it  would  be  imperative, 
and  enforceable  for  the  benefit  of  the  persons  interested.     Section 

96.  Whether  the  purposes  of  the  instrument  had  been  accomplished, 
and  the  power  had  ceased,  when  Callan  undertook  to  make  the  con- 
veyances, does  not  appear. 

Having  arrived  at  the  conclusion  that  the  instrument  created  a 
power,  if  anything,  in  trust  for  the  grantors,  and  not  a  beneficial 
power  in  Callan,  let  us  inquire  whether  the  conveyances  in  question 
were  made  by  him  to  "carry  out  and  effect  the  purposes  hereinbe- 
fore recited";  whether  they  were  "lawfully  and  properly  done,  per- 
formed, or  executed,  under  or  by  virtue  of  this  instrument";  and 
whether  the  grantees  acquired  any  title  thereby.  Assuming  that 
Callan  had  power  to  convey,  did  he  in  fact  ever  convey  the  prem- 
ises here  in  question  to  Mortimer  R.  Clapp,  through  whom  appellant 
derives  his  title?  If  not,  then  the  appellant  has  acquired  no  title. 
It  appears  that  on  February  16,  1884,  Henry  A.  Callan  exceuted  a 
conveyance  of  this  property  to  one  James  T.  Byrne,  who  on  the  same 
day  conveyed  to  Cora  Callan,  the  wife  of  Henry  A.  Both  deeds  ex- 
pressed a  nominal  consideration,  and  they  did  not  purport  to  be 
executed  in  pursuance  or  by  virtue  of  any  power.  On  July  22, 1884, 
Callan  and  wife  executed  a  certain  conveyance,  expressing  a  nom- 
inal consideration,  to  Mortimer  R.  Clapp,  but  without  referring  to 
any  power  or  power  in  trust.  This  deed  contains  a  clause  except- 
ing and  reserving  from  its  operation  that  portion  of  the  premises 
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described  in  a  certain  release  executed  in  1863,  reference  thereto 
being  made  for  a  particular  description  of  the  portion  of  the  premises 
so  excepted.  It  being  conceded  that  the  premises  described  in  the 
complaint  fonn  a  portion  of  the  premises  described  in  said  release, 
it  must  follow  that  they  were  excepted  from  the  operation  of  said 
deed  from  Callan  and  wife  to  Mortimer  R  Clapp,  and,  consequently, 
that  he  acquired  no  title  thereto  which  he  could  convey  to  the  ap- 
pellant. It  will  be  observed  that,  as  between  Callan  and  his  wife, 
the  former  had  no  interest  In  or  power  over  the  lands  at  the  time  of 
the  conveyance  to  Mortimer  R.  Clapp;  for  he  had  previously  con- 
veyed all  his  right,  title,  and  interest  to  her.  Assuming,  therefore, 
that  Callan  owned  the  premises,  or  possessed  the  power  to  convey 
them,  and  that  the  conveyance  to  his  wife  was  a  lawful  or  proper 
execution  of  the  power,  the  title  vested  in  her,  and  there  it  remains. 
It  is  evident  from  the  record  and  documentary  evidence  in  the  case 
that  the  conveyance  from  the  Callans  to  Mortimer  R.  Clapp  was  not 
made,  nor  does  it  purport  to  have  been  made,  in  execution  of  any 
power  or  powers  in  trust,  but  solely  in  compliance  with  the  judg- 
ment and  direction  of  the  court  in  a  certain  action  brought  by  Morti- 
mer to  set  aside  a  certain  other  conveyance  from  Huldali  Clapp  (the 
mother)  to  Callan,  and  the  deed  to  his  wife.  It  is  also  evident  there- 
from that  the  premises  in  suit  were  not  involved  in  that  action,  since 
they  are  excepted  from  the  conveyance  made  in  compliance  with 
the  judgment.  Nor  can  we  presume  that  the  conveyance  by  Callan 
to  his  wife,  for  a  nominal  consideration,  was  made  to  carry  into 
effect  "the  purposes  hereinbefore  recited,"  or  that  it  was  "lawfully 
and  properly  done,  performed,  or  executed,  under  or  by  virtue  of 
this  instrument."  If  a  power  of  alienation  had  been  given  in  terms, 
it  might  be  presumed,  perhaps,  that  the  power  had  been  lawfully 
and  properly  executed  in  carrying  out  the  purposes  expressed.  Bis- 
sing  V.  Smith,  85  Hun,  568,  569,  33  N.  Y.  Supp.  123.  But  we  can- 
not reasonably  indulge  in  any  such  presumption  here  without  also 
inferring  or  presuming  the  existence  of  the  power  itself.  We  cannot 
say,  in  the  absence  of  proof,  that  the  conveyance  to  Cora  was  an  act 
properly  done  under  the  instrument,  and  to  accomplish  the  purposes 
therein  mentioned.  We  cannot  perceive  that  the  conveyance  to  the 
wife  of  the  grantee  of  the  "power,"  for  the  consideration  of  one  dol- 
lar, was  made  for  the  purpose  of  adjusting  and  settling  the  differ- 
ences, litigations,  etc.,  mentioned  in  the  instrument  of  April  20, 1883. 
She  was  chargeable  with  notice  of  the  terms  and  conditions  of  that 
instrument,  and  that  they  must  be  observed  or  she  could  acquire 
no  title.  If  the  power  to  convey  had  been  expressly  conferred,  it 
would  not  be  necessary  to  recite  or  refer  to  it  in  the  conveyance 
made  in  the  execution  of  the  power.  But,  since  it  was  not  conferred 
in  terms,  the  purchaser  took  the  title  at  her  own  risk.  If  the  power 
existed  by  necessary  inference  or  implication,  its  execution  was  re- 
stricted to  the  purposes  expressed,  and  it  must  be  lawfully  and 
properly  done.  Was  not  the  defendant  chargeable  with  notice  of 
these  matters  by  the  records?  We  think  he  was.  He  was  put  upon 
inquiry.  What  acts  might  be  lawfully  performed  or  executed  could 
only  be  ascertained  by  inquiry.  Whether  any  particular  conveyance 
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was  such  an  act  could  not  be  ascertained  from  the  instrument  itself. 
And  when  we  consider  the  most  unusual  character  of  the  deed, 
transferring  and  as  inning  all  the  real  and  personal  property  of  the 
grantors,  as  devisees  and  legatees,  with  all  its  recitals,  and  the  dec- 
larations of  the  purpose  of  the  making  and  acceptance  of  the  instru- 
ment, we  are  bound  to  hold  that  a  purchaser  from  the  grantee  of 
such  a  "power,"  and  all  subsequent  transferees,  must  take  their  con- 
veyance at  their  peril.  And  it  may  be  that  the  statement  of  a 
nominal  consideration  would  be  evidence  of  fraud.  2  Devi.  Deeds, 
§  1009.  It  is,  indeed,  remarkable  that  any  intelligent  lawyer  should 
pass  such  a  title,  or  that  any  purchaser  should  accept  it.  It  seems 
too  plain  for  argument  that  the  recitals  in  the  deed  to  Callan,  the 
declaration  of  the  purposes  for  which  it  was  made  and  accepted,  and 
the  restriction  on  the  power  to  acts  that  might  be  lawfully  and  prop- 
erly done  or  performed  under  and  by  virtue  of  the  instrument,  con- 
stituted notice  to  all  subsequent  purchasers  from  him.  Williamson 
V.  Brown,  15  N.  Y.  354;  Judson  v.  Dada,  79  N.  Y.  380;  O'Connor  v. 
Waldo,  83  Hun,  491,  31  N.  Y.  Supp.  1105;  Suarez  v.  De  Montigny, 
12  Misc.  Rep.  2G3-265,  33  N.  Y.  Supp.  292;  Kirsch  v.  Tozier,  143 
N.  Y.  390,  38  N.  E.  375;  2  Devi.  Deeds,  §§  1001,  1002,  1005.  A  con- 
veyance  with  a  recital  of  its  purposes  and  objects  is  notice  thereof, 
and  the  grantee  takes  subject  to  trusts  implied  as  well  as  express. 
Cuyler  v.  Bradt,  2  Caines,  Oas.  326.  Assuming  that  Henry  A.  Oal- 
lan  was  the  owner  of  the  premises  by  virtue  of  the  instrument  of 
April  20,  1883,  he  conveyed  all  his  interest  to  Cora;  and  if  there  is 
any  outstanding  title  to  these  premises,  as  we  have  seen,  she  owns  it. 
But,  as  we  think  we  have  established,  Callan  really  had  no  such  in- 
terest, and  no  power  to  convey  to  his  wife,  Cora.  Consequently  the 
title  remained  in  the  Clapps,  the  one-seventh  interest  in  the  plaintiff, 
and  defendant  Byrnes  never  received  any  conveyance  conveying 
title  to  these  premises. 

The  infancy  of  the  defendant  does  not  become  important,  in  view 
of  the  conclusion  we  have  reached,  as  there  was  no  deed  to  ratify, 
confirm,  or  avoid.  There  is  nothing  upon  which  to  base  the  charge 
of  fraud  alleged  in  the  answer.  It  is  reasonably  clear  that  plain- 
tiff may  have  supposed  that  his  mother,  Huldah  H.  Clapp,  obtained 
title  to  the  premises  by  the  foreclosure  and  the  referee's  deed,  and 
he  had  good  reason  to  believe  that  she  had  conveyed  them  to  Morti- 
mer, though  in  fact  they  were  excepted.  But  it  would  be  a  most 
difficult  thing  for  him  to  ascertain,  as  it  now  is  for  skilled  lawyers, 
among  such  bewildering  transactions,  to  what  the  exception  partic- 
ularly related.  He  did  no  affirmative  act  to  mislead,  and  we  are 
unable  to  find  any  principle  in  the  doctrine  of  equitable  estoppel 
which  precludes  him  from  asserting  his  rights  which  were  attempted 
to  be  taken  from  him  during  his  minority.  Defendant  Byrnes  never 
received  any  conveyance  of  these  premises  from  any  person  having 
the  legal  title,  or  a  power  to  transfer  it.  Plaintiff  supposed  and  be- 
lieved that  Mortimer  owned  the  property,  and  defendant  had  notice 
by  the  records  that  he  did  not.  By  this  record  he  was  bound.  Bank 
V.  Delano,  48  N.  Y.  326;  McPherson  v.  Rollins,  107  N.  Y.  316,  14 
N.  E.  411;  Kirsch  v.  Tozier,  supra. 
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We  conclude,  therefore:  (1)  That  the  habendum  clause  in  the 
deed  must  yield  to  the  other  provisions  of  the  instrument  of  April 
20,  1883,  and  that  no  beneficial  estate  vested  in  Callan  by  virtue 
of  that  deed.  (2)  If  anything,  the  deed  created  a  power  in  trust  in 
Callan  for  the  benefit  of  the  grantors  named  therein.  (3)  In  fact, 
Gallan  never  had  any  title  to  these  premises  that  he  could  convey, 
and  never  conveyed  them,  and  the  title  to  the  property  in  suit  is 
now  in  the  plaintiff.  (4)  That  Byrnes,  the  defendant,  was  put  on  in- 
quiry concerning  his  source  of  title  when  he  received  the  deeds,  and 
such  inquiry  would  have  shown  that  the  persons  assuming  to  con- 
vey had  no  title  to  the  premises,  or  power  to  convey  it. 

The  judgments  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


Lut)LOW  V.  McCarthy. 

(Supreme  Court.  Appellate  Division,  Second  Department    May  8,  1806.) 

1.  CouirrBRCLAiu— Breach  or  Contract  Sued  On. 

Defendant  In  an  action  for  rent  may  set  up,  as  a  counterclaim,  an  evic- 
tion from  a  part  of  the  demised  premises,  in  consequence  of  which  he  sus- 
tained damage,  consisting  in  the  destruction  of  certain  property  then  on 
the  land. 

2.  Same— Separate  Tran8action& 

A  cause  of  action  for  conversion  by  the  landlord  of  property  of  the  ten- 
ant on  the  premises,  after  the  expiration  of  the  lease,  is  not  allowable  In 
an  action  for  rent,  as  it  is  not  connected  with  the  transaction  out  of  which 
the  action  arose. 

Appeal  from  Westchester  county  court. 

Action  by  Banyer  Ludlow  against  Patrick  McCarthy  for  rent. 
From  a  judgment  entered  on  a  verdict  in  favor  of  defendant,  and 
from  an  order  denying  a  motion  for  a  new  trial,  plaintiff  appeals. 
Reversed  conditionally. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  OULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Augustus  S.  Hutchins,  for  appellant 
William  G.  Mulligan,  for  respondent. 

HATCH,  J.  The  process  of  examination  and  argument  has  re- 
duced the  question  presented  by  this  appeal  to  one  of  pleading.  The 
action  is  brought  to  recover  a  balance  due  for  rent  of  certain  demised 
premises,  situate  in  the  county  of  Westchester.  Whatever  contest 
was  raised  by  the  pleadings,  over  the  identity  and  extent  of  the  de- 
mised premises,  and  whether  the  lease  was  to  be  treated  as  verbal  or 
written,  was  settled  by  the  evidence  given  and  the  course  of  the  trial. 
The  answer  contained  a  counterclaim,  wherein  the  claimed  agree- 
ment of  letting  was  set  forth,  followed  by  an  allegation  of  facts 
showing  an  eviction  by  affirmative  acts,  and  re-entry  upon  the  de- 
mised premises  by  the  plaintiff.  The  fifth  paragraph  of  the  counter- 
claim alleged  that  the  plaintiff  entered  upon  the  demised  premises 
during  the  term,  and  erected  thereon  a  certain  fence,  and  did  lock 
and  bolt  the  gates  on  the  premises,  and  threatened  the  defendant  j 
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with  personal  violence  in  case  he  should  enter  thereon,  and  did 
wron^ully  and  unlawfully  restrain  defendant  from  the  removal  of 
certain  property  from  the  said  premises,  consisting  of  six  tons  of 
hay,  one  mowing  machine,  fifteen  loads  of  manure,  one  plough,  and 
three  hot-bed  frames,  and  did  convert  the  same  to  his  own  use;  that, 
in  consequence,  defendant  had  suffered  great  loss  and  injury,  to  his 
damage  of  |1,000,  for  which  sum  he  demanded  judgment.  The  evi- 
dence given  upon  the  trial  tended  to  establish  that  defendant  had 
suffered  an  eviction  from  a  substantial  part  of  the  demised  premises, 
in  consequence  of  which  he  had  sustained  damages  to  the  extent  of 
$300,  consisting  in  the  destruction  of  certain  crops  then  upon  the 
land,  and  in  the  value  of  the  use  of  the  land  of  which  he  was  de- 
prived. We  have  little  difficulty  in  sustaining  the  counterclaim  to 
this  extent,  and  of  the  recovery  had  thereunder,  as  the  damages 
arose  out  of  the  breach  of  the  contract  sued  upon,  and  are  clearly 
recoverable  in  an  action  to  enforce  payment  of  the  rent  Edgerton 
V.  Page,  20  N.  Y.  281;  Mayor,  etc.,  v.  Mabie,  13  N.  Y.  151;  CJook  v. 
Soule,  56  N.  Y.  422. 

The  alleged  conversion  of  the  personal  property  presents  a  different 
question.  Had  the  conversion  of  the  property  and  the  eviction  from 
the  premises  been  concurrent  acts,  the  counterclaim  might  find  sup- 
port within  section  501  of  the  Code  of  Civil  Procedure,  as  being  con- 
nected with  the  subject  of  the  action.  Carpenter  v.  Insurance  Col, 
93  N.  Y.  552.  But  the  lease  of  the  premises  expired  on  the  1st  of 
April,  1894,  except  the  house  where  defendant  lived,  which  expired 
on  April  5th.  And  it  appeared  from  defendant's  testimony  that  the 
conversion  of  the  property  did  not  take  place  at  the  time  of  the 
eviction,  but  after  the  1st  of  April,  and  as  late  as  the  13th  of  that 
month.  It  cannot,  therefore,  be  said  that  it  arose  out  of  a  violation 
of  the  covenant  for  quiet  enjoyment,  and  consequently  did  not  arise 
out  of  the  contract  or  transaction  set  forth  in  the  complaint.  Kor 
was  it,  in  a  legal  sense,  connected  with  the  transaction.  It  was  a 
separate  and  independent  act,  disconnected  from  the  subject-mat- 
ter constituting  the  relation  between  the  parties,  except  as  their 
differences  made  it  possible  to  arise.  Rothschild  v.  Whitman,  132 
N.  Y.  472,  30  N.  E.  858.  The  case  m  principle  falls  within  Boreel 
V.  Lawton,  90  N.  Y.  293;  Edgerton  v.  Page,  20  N.  Y.  281;  Pinkel- 
meier  v.  Bates,  48  N.  Y.  Super.  Ot.  433.  It  is  clear,  therefore,  that 
no  recovery  for  this  damage  was  permissible  in  this  action.  The 
allowance  of  it  would  lead  to  a  reversal  of  the  judgment  appealed 
from,  were  it  not  for  the  fact  that  the  record  discloses  exactly  the 
extent  of  damage  which  plaintiff  sustained  by  reason  of  it  When 
the  proof  of  damage  in  this  respect  was  made,  the  learned  judge 
below  stated  the  items  and  their  value,  and  again  in  the  charge  he 
stated  the  items  and  the  exact  amount.  The  verdict  of  the  jury 
shows  that  they  allowed  this  sum,  and  more  presumably  for  dam- 
ages sustained  by  the  eviction.  By  deducting  this  item,  which 
amounts  to  |128,  plaintiff  is  relieved  from  the  consequences  of  the 
error  complained  of. 

The  judgment  and  order  appealed  from  will  therefore  be  reveraed, 
unless  defendant  consents  to  reduce  the  same  by  |128H:ogether  with 
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a  proportionate  amount  of  the  extra  allowance;  and,  if  consent  be 
given  to  so  reduce^  the  judgment  and  order  is  affirmed,  without  costi 
to  either  party  in  this  court.    All  concur. 


WOOD  V.  BROOKLYN  CITY  R.  CO. 
(Supreme  Court,  Appellate  Dlyision,  Second  Department     May  8,  1896.) 

1.  Cahriers— Riding  on  Steps  op  Street  Car. 

It  is  not  negligence  per  se  to  ride  on  the  side  step  of  a  street  car,  where 
the  ear  is  so  crowded  that  the  passenger  cannot  dbtain  a  place  inside. 

2l  Same— Negt.ioence— Question  for  Jury. 

In  an  action  for  injuries  received  by  plaintiff  while  riding  on  the  side 
step  of  defendant's  street  car,  it  appeared  that  as  the  car  passed  a  truck, 
the  horses  attached  to  which  were  drinking  at  a  water  trough,  plaintiff  was 
struck  by  the  tailboard  of  the  truck.  There  was  evidence  that  as  the  car 
approached  there  was  sufficient  space  for  it  to  pass  the  truck  without  strik- 
ing, but  that  the  horses  moved  backward  while  the  car  was  passing.  Held, 
that  the  question  of  the  negligence  of  defendant's  motorman  was  for  the 
jury,  as  he  should  have  considered  the  possibility  of  a  movement  by  the 
horses. 

Appeal  from  trial  term,  Kings  county. 

Action  by  James  E.  Wood  against  the  Brooklyn  City  Railroad 
Company  for  personal  injuries.  From  a  judgment  entered  on  a  ver- 
dict in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Affiimed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  OULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Morris  &  Whitehouse,  for  appellant. 

Elliott,  Jones,  Breckenridge  &  Dater,  for  respondent. 

CULLEN,  J.  This  is  an  action  to  recover  damages  for  personal 
mjuries.  The  plaintiff  entered  as  a  passenger  upon  an  open  car 
of  the  defendant,  which  was  so  crowded  that  he  was  obliged  to  ride 
on  the  step  that  runs  along  the  side  of  that  class  of  cars.  As  the 
car  was  proceeding  on  its  course  along  Flatbush  avenue,  a  team  of 
horses,  drawing  a  truck,  was  being  watered  at  a  trough  along  the 
curb.  The  team  and  truck  stood  somewhat  diagonally  in  the  steeet, 
the  heads  of  the  horses  being  at  the  trough,  and  the  rear  end  of  the 
truck  further  out  in  the  carriage  way.  As  the  car  passed  the  truck, 
the  plaintiff  was  struck  by  the  tailboard  of  the  truck,  knocked  to 
the  ground,  and  injured.  While  one  of  the  witnesses  for  the  plain- 
tiff testified  that  the  truck  did  not  move  when  the  car  was  passing, 
the  weight  of  the  evidence  tends  to  show  that  the  truck  was  backed 
somewhat  during  that  time.  The  motorman  testified  that  the  truck 
backed,  but  did  not  state  for  what  distance.  The  conductor  testified 
that  there  were  three  or  four  feet  between  the  car  and  the  truck. 
One«of  the  witnesses  for  the  defendant  said  the  truck  w«it  back  a 
couple  of  feet,  and  another  that  "it  did  back  a  little."  At  the  close  of 
the  evidence,  the  defendant  moved  to  dismiss  the  complaint,  both  on 
the  ground  of  the  contributory  negligence  of  the  plaintiff  and  that 
no  negligence  had  been  established  on  the  part  of  the  defendant. 
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The  motion  was  denied,  and  the  defendant  excepted.  The  denial  of 
this  motion  presents  the  only  question  to  be  considered  on  this  ap- 
peal. 

The  contributory  negligence  of  the  plaintiff  was  a  question  for  the 
jury.  In  Vail  v.  Railroad  Co.,  147  N.  Y.  377,  42  N.  E.  4,  the  court 
of  appeals  definitely  decided  that  the  provision  of  the  general  rail- 
road law  that  the  company  should  not  be  liable  for  injuries  to  pas- 
sengers while  riding  on  the  platform  of  a  car  did  not  apply  to  street 
railroads.  In  McGrath  v.  Railroad  Co.,  87  Hun,  311,  34  N.  Y.  Supp. 
365,  it  was  decided  that  riding  on  the  side  steps  of  the  cars,  where 
the  cars  were  so  crowded  as  not  to  permit  the  passenger  to  obtain 
a  place  within  them,  was  not  negligence  per  se.  To  the  same  effect 
are  Clark  v.  Railroad  Co.,  36  N.  Y.  135;  Ginna  v.  Railroad  Co.,  67 
N.  Y.  596;  Nolan  v.  Railroad  Co.,  87  N.  Y.  63. 

We  think,  also,  that  there  was  evidence  tending  to  show  negli- 
gence on  the  part  of  the  defendant,  and  that  it  waa  proper  to  sub- 
mit that  question  to  the  jury.  It  may  be  conceded  that,  at  the  time 
the  motorman  sought  to  run  his  car  past  the  standing  truck,  there 
was  room  enough  for  the  car  to  have  passed  without  striking  the 
truck;  but  this  does  not  necessarily  establish  that  the  motorman 
was  free  from  fault.  He  was  aware,  or  should  have  been  aware, 
of  the  crowded  condition  of  his  car,  and  that  passengers  were  riding 
on  the  side  steps.  He  was  also  bound  to  consider  the  possibility  o^ 
at  least,  slight  movement  in  the  position  of  the  truck.  The  horses 
were  being  watered,  and  it  is  said  to  be  a  common  fact  that  horses, 
as  they  have  finished  drinking,  naturally  back  from  the  trough.  One 
of  the  witnesses  testifies  that  such  was  the  case  at  the  time  of  this 
collision.  Therefore,  if  the  condition  of  the  defendant's  car  or  the 
position  of  the  truck  was  such  as  to  apprise  the  motorman  that  there 
was  a  reasonable  liability  of  collision,  even  though  it  might  be  oc- 
casioned by  the  movement  of  the  truck,  it  was  negligence  on  his 
part  to  have  proceeded.  The  case,  in  this  respect,  seems  to  fall 
within  those  of  Seidlinger  v.  Railroad  Co.,  28  Hun,  503,  and  CMalley 
V.  Railway  Co.  (decided  by  this  court  at  the  April  term)  38  N.  Y. 
Supp.  456.  In  the  latter  case  a  passenger  was  struck  by  the  end  of 
boards  carried  in  a  vehicle  which  had  been  proceeding  in  advance 
of  the  car,  and  then  turned  out  of  the  tracks.  It  was  claimed  that 
the  vehicle  had  completely  cleared  the  track,  and  subsequently 
backed  on  the  car.    We  there  held: 

"The  proof  showed  that  a  due  regard  for  existing  circumstances  called  upon 
the  driver  to  consider  the  liability  of  the  wagon  to  be  cut  off  in  its  passage  od 
the  narrow  street,  and  forced  back  down  the  grade,  which  would  inevitably 
bring  it  in  contact  with  the  car." 

That  rule  is  equally  applicable  to  the  case  at  bar.  The  driver 
was  bound  to  consider  not  only  the  existing  position  of  the  truck  in 
relation  to  the  car,  but  also  the  probability  of  that  position  being 
changed,  so  as  to  endanger  the  passengers.  • 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 
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CAREY  V.  SMITH  et  al. 

(Supreme  Court,  AppeUate  Division,  Second  Department.     May  8, 1806.) 

Ybndor  and  Purchasbb— Fraudulent  Rbfrbsbntations  bt  Pubchasbb. 

A  purchaser,  after  taking  possession  under  a  contract  of  purchase,  refused 
to  complete  the  purchase  because  of  alleged  false  representations  by  the 
vendor  that  the  cellar  was  dry,  whereas  it  was  subject  to  flooding  by  water 
backing  up  in  the  sewer,  and  she  sued  to  recover  the  money  paid  on  the 
contract.  Her  agent,  who  negotiated  with  the  vendor,  testitled  that  he 
asked  if  the  cellar  of  the  premises  was  dry,  and  called  attention  to  marks 
indicating  dampness;  that  the  vendor  answered  that  the  cellar  was  posi- 
tively dry,  that  other  people  had  lived  there,  and  that  he  had  never  heard 
any  comphiint,  and  stated  that  the  marks  indicating  dampness  were  caused 
by  cement  being  placed  in  different  patches,  and  drying  at  different  times. 
The  vendor  testified  that  he  only  said  that  the  cellar  was  dry  as  far  as 
he  knew,  and  that  he  heard  no  complaints  from  his  tenants  about  its 
dampness,  and  that  he  did  not  say  that  the  cellar  was  positively  dry.  Other 
witnesses  testified  that  the  cellar  had  been  flooded  on  previous  occasions; 
that  the  water  had  been  pumped  out  by  the  vendor's  plumbers;  and  that  a 
gate  had  been  placed  in  the  pipe  connecting  the  house  with  the  sewer  for 
the  purpose  of  preventing  water  from  backing  up.  Eeld,  that  the  evidence 
showed  that  the  vendor  knowingly  made  false  representations  as  to  the 
condition  of  the  premises. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Adelaide  Carey  against  James  H.  Smith  and  Mary  E.  T. 
Smith  to  recover  money  paid  by  plaintiff  to  defendants  on  a  contract 
for  the  purchase  by  her  of  a  house  from  defendants.  There  was  a 
judgment  in  favor  of  defendants,  and  plaintiff  appeals.    Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEX,  BART- 
LETT,  and  HATCH,  JJ. 

George  Putnam  Smith,  for  appellant 
Michael  J.  Tierney,  for  respondents. 

CULLEN,  J.  The  plamtiff  entered  into  a  contract  with  the 
defendants  whereby  the  defendants  were  to  convey  to  her  a  house 
and  lot  in  New  Rochelle  for  the  sum  of  |4,500,  |2o0  of  which  the 
plaintiff  paid  on  the  execution  of  the  contract,  and  the  remainder 
whereof  she  agreed  to  pay  on  the  delivery  of  the  deed.  The  plain- 
tiff was  given  possession  of  the  premises  prior  to  the  time  pre- 
scribed for  passing  the  title.  After  occupying  the  house  for  some 
10  days  the  cellar  was  flooded  from  the  sewer.  Thereupon  the 
plaintiff  removed  from  the  premises.  She  claimed  to  rescind  the 
contract  on  the  ground  that  the  contract  was  induced  by  fraudulent 
representations  as  to  the  condition  of  the  cellar,  and  brought  this 
action  to  recover  the  amount  paid  by  her  in  advance  and  her  ex- 
penses in  the  examination  of  the  title.  The  referee  found  in  favor 
of  the  defendants,  that  they  did  not  falsely  represent  the  condition 
of  the  cellar  of  the  dwelling  house. 

The  rule  is  settled  that,  to  justify  the  appellate  court  in  reversing 
the  decision  of  a  trial  court  or  a  referee  on  the  facts,  it  is  not  suffi- 
cient that  the  appellate  court,  if  it  had  acted  in  the  case  in  the  first 
instance,  would  have  reached  another  conclusion,  but  it  must  affirma- 
tively appear  that  the  decision  of  the  trial  court  on  the  question  of 
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fact  was  clearly  erroneous.  Judged  by  eyen  this  strict  teat,  we 
are  of  opinion  that  the  report  of  the  referee  should  not  be  sustained. 
The  fraudulent  representation  alleged  to  have  been  made  by  the  de- 
fendants as  an  inducement  for  the  contract  was  that  the  cellar  of  the 
dwelling  house  was  dry^  and  that  there  had  been  no  complaint  made 
of  its  condition  by  any  tenant.  As  we  construe  the  answer  of  the 
defendants,  the  making  of  the  representation  is  not  denied,  but  only 
its  falsity.  Apart,  however,  from  the  question  of  the  pleadings,  we 
think  that  this  representation  was  substantially  made,  and  also  that 
it  was  false. 

The  negotiations  between  the  parties  were  carried  on  between 
the  husbajid  of  the  plaintiff  and  the  defendant  James  H.  Smith.  It 
is  conceded  that  these  two  parties  discussed  the  condition  of  the 
cellar,  and  that  the  plaintiff's  husband  did  make  inquiry  as  to  its 
being  dry,  and  called  attention  to  marks  or  patches  indicating  damp- 
ness. He  testified  that  he  said  to  the  defendant  James  H.  Smith 
that  his  boy  had  been  sick,  and  he  was  particularly  anxious  to  have 
a  house  with  a  dry  cellar;  that  the  defendant  answered  that  the 
cellar  was  positively  dry,  that  other  people  had  lived  in  the  house, 
and  had  children  there,  and  that  he  had  never  heard  any  complaints 
from  it;  that  thereupon  plaintiff's  husband  called  attention  to  two 
spots  on  the  foundation  or  cellar  flooring,  and  said  they  looked  as  if 
the  cellar  was  damp;  that  the  defendant  answered  that  that  was 
caused  by  the  cement  being  placed  in  different  patches,  and  one 
drying  before  the  other.  The  testimony  of  the  defendant  James  H. 
Smith  is  that  the  plaintiff's  husband  asked  him  about  the  cellar, 
"and  I  told  him  it  was  dry,  as  far  as  I  knew  about  it;  that  I  had 
lived  in  the  house  five  months  myself,  and  had  rented  it  every  year 
after  that;  that  I  saw  nothing  that  would  lead  me  to  believe  that 
it  was  damp;  and  that  I  had  had  no  complaints  from  my  tenants 
about  its  dampness.  I  told  Mr.  Carey  that.  *  *  *  I  did  not  say 
that  the  cellar  was  positively  dry;  only  as  far  as  I  knew  the  cellar." 

We  think  the  probabilities  are  in  favor  of  the  truth  of  the  story 
told  by  the  plaintiff's  husband.  As  it  is  undisputed  that  the  dryness 
of  the  cellar  was  a  subject  of  inquiry  by  him,  it  seems  hardly  prob- 
able, especially  after  the  appearance  of  the  suspicious  water  marks, 
that  he  would  be  satisfied  with  anything  less  than  the  positive  state- 
ment as  to  the  condition  of  the  cellar.  But,  even  taking  the  defend- 
ant's narrative  of  the  conversation,  we  think  the  statements  made 
by  him  were  not  in  accordance  with  the  facts.  It  was  shown  by  the 
evidence  of  a  tenant  and  his  wife,  who  had  been  in  occupation  of  the 
house  shortly  before  the  time  of  the  contract,  that  there  had  been 
several  occasions  on  which  the  cellar  was  flooded  from  one  cause 
or  another.  It  was  established,  by  the  plumbers  who  did  the  work, 
that  on  these  occasions  the  water  had  been  pumped  out  at  the  ex- 
pense of  the  defendants,  and  not  at  that  of  the  tenant.  The  de- 
fendant James  H.  Smith  testifies  that  he  had  no  knowledge  of  the 
presence  of  water  in  the  cellar,  except  on  one  occasion.  The  tenant, 
however,  sent  notice  to  the  defendant  of  the  fact,  and,  though  there 
was  no  direct  evidence  that  such  notice  reached  the  defendant,  still 
it  appears  that,  after  sending  notice,  the  defendants'  plumbers  came 
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to  the  premises  and  pumped  the  water  out.  It  further  appears  that 
the  location  and  grade  of  the  cellar  are  such  that  there  is  a  liability, 
when  the  tide  is  high,  that  the  water  may  be  forced  back  through 
the  sewer  and  the  house  connection  into  the  cellar,  and  this  is  what 
actually  occurred  when  the  plaintiff  removed  from  tlie  premises. 
To  guard  against  this  danger  the  defendants  had  put  a  gate  in  the 
house  connection,  which,  it  was  believed,  would  prevent  the  back- 
ward flow  of  water.  The  fact  of  the  use  of  this  appliance  would 
tend  to  indicate  knowledge  on  the  part  of  the  defendants  of  the 
liability  of  the  cellar  to  floods.  Taking  the  whole  evidence,  we 
think  it  clear  that  the  defendants  must  have  known,  at  the  time  of 
the  negotiations  for  the  sale  of  the  house  to  the  plaintiff,  that  the 
cellar  had  been  at  times  flooded,  and  that  there  still  existed  liability 
of  a  recurrence  of  the  evil. 

The  judgment  appealed  from  should  be  reversed  on  the  questions 
of  fact  and  law,  and  a  new  trial  granted  before  another  referee,  to 
be  appointed  at  special  term;  costs  to  abide  the  event     All  concur. 


Mcdonald  v.  sterling  et  ai. 

(Supreme  Court,  AppeUate  Division,  Second  Department.     May  8, 1896.) 

1.  Assignment  fob  Benefit  of  Creditobs— Attachment  bt  Assionbb  against 

Assignor. 

Where  an  assignee  for  tlie  benefit  of  creditors,  who  was  also  a  creditor  of 
the  assignor,  levied  an  attachment  on  the  assigned  property,  a  subsequent 
attaching  creditor  cannot  attack  the  assignee's  attachment  on  the  ground 
that  it  was  a  breach  of  his  trust  as  assignee. 

2.  Attachment— Motion  to  Vacate, 

A  junior  attaching  creditor  cannot  on  a  motion  to  vacate  the  prior  at- 
tachment, deny  that  the  affidavits  filed  in  support  of  the  prior  attachment 
are  insufficient  proof  of  the  ground  thereof,  and  at  the  same  time  use  such 
afiadavlts  to  support  his  own  attachment  on  the  same  ground. 

Appeal  from  special  term,  Kings  county. 

Action  by  Joseph  J.  McDonald  against  Charles  H.  Sterling  and 
others.  From*  an  order  granting  the  motion  of  the  Niagara  Falls 
Paper  Company,  a  subsequent  attaching  creditor,  to  dissolve  plain- 
tiffs attachment,  plaintiff  appeals.    Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

James  P.  Judge,  for  appellant. 
E.  Conway,  for  respondent. 

CULLEN,  J.  On  June  14,  1889,  the  defendants  made  a  general 
assignment  to  the  plaintiff,  who  was  one  of  the  creditors.  On  June 
25th  the  plaintiff  brought  this  action  agamst  the  defendants  for  his 
claim,  and,  upon  affidavits  tending  to  show  that  the  assignment  made 
by  the  latter  was  fraudulent,  obtained  an  attachment,  which  was 
levied  upon  the  assigned  property.  Subsequently  the  Niagara  Falls 
Paper  Company  brought  an  action  in  the  city  court  of  New  York 
against  the  defendants,  and  there  obtained  an  attachment,  which 
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was  levied  upon  the  same  property  taken  under  that  of  the  plaintiff. 
Thereafter  the  paper  company  moved  to  vacate  the  plaintiff's  attach- 
ment. This  motion  was  granted,  and  from  the  order  granting  the 
motion  this  appeal  is  taken. 

From  the  memorandum  filed  by  the  learned  justice  at  special  tenn, 
it  would  appear  that  the  decision  of  the  motion  was  bas€^  upon  two 
grounds:  (1)  That,  the  plaintiff  having  accepted  the  afisignment,  his 
obtaining  of  the  attachment  was  a  breach  of  trust;  (2)  that  the 
affidavits  to  show  fraud  were  insulHcient  to  support  the  attachment. 
The  respondent  obtained  its  attachment  in  the  city  court  of  New 
York  on  two  grounds:  (1)  that  the  defendants  were  nonresidents 
of  the  city  of  New  York,  and  (2)  that  the  defendants  had  assigned 
their  property  with  intent  to  defraud  their  creditors.  The  attach- 
ment cannot  be  sustained  on  the  first  ground;  for,  under  subdivision 
S,  §  3169,  Code,  to  entitle  the  respondent  to  an  attachment,  it  was 
necessary  to  show,  not  only  that  the  defendants  were  nonresidents 
of  the  city  of  New  York,  but  also  that  they  had  no  oflfice  within  that 
city  where  they  regularly  transacted  business  in  person.  The  mov- 
ing affidavits  did  not  show  this  latter  fact.  The  proof  to  support 
the  second  ground  for  the  attachment  was  the  same  as  that  made 
by  the  plaintiff  in  this  action,  copies  of  the  plaintiff's  affidavits  in 
this  action  being  attached  to  the  moving  papers  in  the  city  court 
action.  It  follows  that,  if  the  plaintiff's  attachment  was  bad,  be- 
cause his  papers  were  insufficient  to  show  that  the  assignment  was 
fraudulent,  the  paper  companv's  attachment  was  equally  faulty  in 
this  respect.  The  very  first  thing  required  to  give  the  paper  com- 
pany a  standing  to  mal^e  its  motion  was  that  it  had  acquired  a  valid 
lien  upon  the  property.  If  the  first  ground  on  which  the  plaintiff's 
attachment  was  dissolved  was  well  taken,  then  the  paper  company's 
motion  should  have  been  denied,  because  in  such  case  it  had  no  valid 
lien. 

We  think  that  the  paper  company  could  not  complain  that  the 
action  of  the  plaintiff  in  obtaining  his  attachment  was  a  breach  of 
trust.  It  does  not  claim  under  the  assignment,  but  in  hostility  there- 
to. It  cannot  champion  the  rights  of  the  beneficiaries  under  that 
assignment,  especially  as  the  assertion  of  those  rights  is  in  no  way 
to  inure  to  the  benefit  of  the  beneficiaries,  but  solely  to  the  advan- 
tage of  the  paper  company.  We  know  of  no  principle  on  which  any 
but  the  cestui  que  trust  can  complain  of  a  breach  of  trust.  If  the 
action  of  the  plaintiff  was  a  breach  of  trust,  he  will  be  compelled  to 
account  to  his  cestui  que  trust  for  the  proceeds  of  his  attachment. 
This  will  be  of  far  more  advantage  to  the  latter  than  that  the  paper 
company  should  take  such  proceeds.  We,  however,  do  not  now  de- 
cide that  the  plaintiff's  action  was  a  breach  of  trust  under  the  cir- 
cumstances of  this  case.  We  leave  that  question  to  be  determined 
when  it  arises  between  the  plaintiff  and  the  parties  claiming  under 
the  assignment.  We  now  merely  decide  that  the  matter  does  not 
concern  the  paper  company. 

The  order  appealed  from  should  be  reversed,  with  f  10  costs  and 
disbursements,  and  motion  denied,  with  flO  costs.    All  concur. 
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In  re  CARTER'S  ESTATE, 

In  re  JACOB  et  al. 

(Supreme  Court,  Appellate  DivlBion,  Second  Department.     May  8,  1896.) 

1.  EZBCUTORS  AND   ADMINISTRATORS— REMOVAL— PeTITIONTHG  CREDITOR. 

On  an  application  to  revoke  letters  testamentary,  it  appeared  that  the 
petitioning  creditor  had  obtained  a  Judgment  against  the  executors  on  a 
claim  against  testatrix,  that  testatrix,  before  her  death,  had  brought  an  ac- 
tion for  rent  of  a  leasehold,  and  that  the  action  was  prosecuted  to  judg- 
ment by  the  executors  after  her  death,  but  the  judgment  was  not  inven- 
toried by  the  executors*  though  they  charged  the  referee's  fee  against  the 
estate.  Afterwards  one  of  the  executors  brought  ejectment  against  the 
tenant  of  the  leasehold,  on  the  ground  that  she,  and  not  testatrix,  was  the 
owner  thereof,  and  the  other  executor  did  not  suggest  that  the  title  of  the 
leasehold  was  in  testatrix,  nor  did  he  bring  it  to  the  attention  of  the  court 
Both  executors  refused  to  recognize  any  right  under  the  petitioning  cred- 
itor's judgment,  and  their  attorney  testified  that  he  had  benefited  the  estate 
by  preventing  the  petitioning  creditor  from  collecting  an  unjust  claim.  In 
resisting  such  claim  the  creditor  incurred  costs  and  expenses  of  more  than 
$1,000.  Held,  that  the  executors  were  guilty  of  misconduct,  for  which  they 
would  be  removed. 

%  Samb- Assets— JuDOMBNT. 

A  judgment  in  favor  of  a  decedent's  estate  is  an  asset,  though  an  appeal 
therefor  is  pending,  where  it  does  not  appear  that  any  stay  was  granted 
pending  the  appeal,  or  that  any  obstacle  stood  in  the  way  of  the  collection 
of  the  judgment 

Appeal  from  surrogate's  court,  Richmond  county. 

Judicial  settlement  of  the  accounts  of  William  H.  Jacob  and  Jose- 
phine F.  Clason,  as  executors  of  the  will  of  Elizabeth  Carter,  de- 
ceased. From  a  decree  denying  a  motion  by  Charles  B.  Avery,  ex- 
ecutor of  the  will  of  George  P.  Avery,  petitioning  creditor,  to  revoke 
letters  testamentary,  said  Avery  appeals.    Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  OULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

E.  H.  Benn,  for  appellant. 

E.  Luther  Hamilton,  for  respondents. 

HATCH,  J.  George  P.  Avery  recovered  a  judgment  against  the 
executors  herein,  after  a  trial,  which  was  affirmed  on  appeal  (15 
N.  Y.  Supp.  564),  and  was  finally  entered  for  the  sum  of  |4,638.44. 
The  executors  did  not  qualify  and  enter  upon  the  duties  of  their 
trust  until  nearly  five  months  after  the  death  of  their  testator,  when 
letters  testamentary  were  issued  to  them.  The  inventory  of  the 
personal  estate  of  the  testator  was  not  filed  until  nearly  two  years 
after  her  decease,  and,  as  then  filed,  showed  a  personal  estate  ap- 
praised at  |1,477.9L  The  executrix,  Josephine  F.  Clason,  is  a  niece 
of  the  testator,  and  by  the  terms  of  the  will  took  a  life  estate  in  all 
of  testator's  property,  real  and  personal.  The  executor,  William  H. 
Jacob,  is  the  son  of  Emma  Lawrence  Jacob,  who  takes  the  remain- 
der of  the  estate  upon  the  termination  of  the  life  tenancy.  No  set- 
tlement of  the  accounts  of  the  executors  having  been  had,  and  noth- 
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ing  being  paid  upon  Avery's  judgment,  he  presented  to  the  surrogate 
a  petition,  on  November  12,  1890,  upon  which  a  citation  was  issued, 
requiring  the  executors  to  sliow  cause  why  settlement  of  their  ac- 
counts should  not  be  had.  On  November  26,  1890,  the  return  day 
of  the  citation,  the  executors  presented  a  petition  to  the  surrogate, 
praying  that  their  accounts  might  be  settled.  Thereupon  the  pro- 
ceedings were  consolidated,  the  executors  filed  their  account,  and 
Avery  filed  objections  thereto.  After  the  evidence  taken  upon  these 
proceedings  had  been  closed,  Avery  procured  a  citation  to  be  issued, 
requiring  the  executors  to  show  cause  why  their  letters  testamentary 
should  not  be  revoked.  Pending  its  disposition  and  that  of  the  ac- 
counting, Avery  died,  and  Charles  R.  Avery,  his  executor,  was  sub- 
stituted as  a  party  in  his  stead.  Thereafter  the  surrogate  entered  a 
decree  denying  the  motion  to  remove  the  executors,  and  subsequent- 
ly a  decree  was  entered,  settling  the  accounts  of  the  executors.  An 
appeal  from  both  decrees  brings  the  matter  before  this  court. 

For  a  proper  disposition  of  this  appeal,  we  do  not  deem  it  necessary 
to  consider  any  other  questions  than  such  as  are  presented  by  the 
fifteenth  specification  in  the  objections  filed  to  the  account  It  ap- 
peared upon  the  hearing  that  Mrs.  Carter  was,  at  the  time  of  her 
death,  the  owner  of,  or  at  least  that  she  held  in  her  name  a  certain 
lease  of,  premises,  No.  42  Sheriflf  street,  in  the  city  of  New  York, 
for  the  term  of  500  years;  that  some  years  prior  to  her  death  she 
had  leased  these  premises  to  one  John  Baldwin,  as  tenant,  for  a 
term  of  21  years,  at  an  annual  rental  of  f 450.  Baldwin  subsequent- 
ly assigned  this  lease  to  George  W.  Baldwin,  and,  the  latter  havmg 
died  possessed  of  the  premises,  and  indebted  for  rent  under  the  lease, 
Mrs.  Carter  brought  an  action  thereon  against  the  executor  of  his 
estate  to  recover  the  amount  due,  which  action  was  pending  at  her 
death,  and  was  thereafter  successfully  prosecuted  by  the  executors 
herein,  and  judgment  entered  for  |2,866.44,  damages  and  costs.  This 
judgment  was  not  inventoried  or  set  out  in  the  account  of  the  ex- 
ecutors in  any  form,  although  there  is  a  charge  against  the  estate 
of  $366  for  referee's  fees  paid  by  the  executors  in  tlmt  action.  After 
the  objection  was  made  which  called  attention  to  this  omission,  the 
executors  filed  a  supplemental  account,  alleging  that  the  omission 
was  an  oversight,  and  this  was  the  excuse  made  when  examined  up- 
on the  proce^ing.  In  the  account  filed  the  significant  statement 
is  made  that  the  judgment  is  nominally  one  in  favor  of  the  execu- 
tors, and  nowhere  is  it  asserted  that  the  judgment  constitutes  an 
asset  in  favor  of  the  estate  for  its  amount,  if  collectible.  The  rea- 
son for  this,  and  the  real  claim  of  the  executors,  will  more  clearly 
appear  when  we  consider  this  claim  in  connection  with  the  lease  of 
Mrs.  Carter,  and  the  proceedings  by  which  her  estate  has  been  di- 
vested of  apparent  title  to  it.  Mrs.  Carter's  deed  from  the  city  of 
New  York  bore  date  October  28,  1861.  A  long  time  prior  to  this, 
the  father  of  the  executrix,  Clason,  owned  the  same  premises,  and 
the  title  passed  from  him  at  the  sale  by  which  Mrs.  Carter  obtained 
title.  After  Mrs.  Cartei*'s  death,  and  after  the  judgment  was  re- 
covered against  the  executor  of  Baldwin,  the  executrix,  Clason, 
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commenced  an  action  in  ejectment  against  the  tenant,  Baldwin,  to 
recover  possession  of  the  premises.  In  this  proceeding  the  attor- 
ney for  Clason  testified: 

"I.  didn't  go  back  of  the  time  wiien  Mrs.  Carter  got  lier  title,  to  the  time 
when  Mrs.  Clason  and  her  ancestors  had  title.  In  the  case  of  Miss  Clason 
against  Baldwin  I  did.  I  made  no  reference  in  that  case  to  the  subsequent 
title  of  Mrs.  Carter  in  the  case." 

In  other  words,  when  he  sued  Baldwin  in  Mrs.  Carter-s  case  for 
the  rent,  he  relied  upon  Mrs.  Carter's  title.  When  he  sued  in  eject- 
ment for  Miss  Clason,  he  suppressed  Mrs.  Carter's  title,  and  proved 
the  title  of  Miss  Clason's  father,  and  then  established  her  relation 
as  heir.  The  executor  Jacob  was  cognizant  of  the  suit  brought  to 
recover  the  rent  against  Baldwin,  and  knew  of  Mrs.  Carter's  title, 
and  made  claim  to  the  rents  in  her  name.  He  also  knew  and  was 
present  at  the  trial  when  his  co-executor  was  seeking  by  ejectment 
to  defeat  the  title  of  the  estate  in  the  property.  He  evidently  lent 
her  aid  to  that  end,  for  at  no  time  did  he  suggest  that  Mr3.  Carter 
had  title,  or  seek  to  bring  it  to  the  court's  attention,  but  either  ac- 
tively consented,  or  passively  acquiesced,  in  the  suppression  of  that 
title,  in  order  that  Miss  Clason  might  succeed  in  the  action.  The 
effect  of  this  transaction  was  to  perpetrate  a  fraud  upon  the  court 
(State  of  Michigan  v.  Phoenix  Bank,  33  N.  Y.  9-25;  Galatian  v.  Er- 
win,  1  Hopk.  Ch.  54);  and,  if  Mrs.  Carter  had  title  to  the  premises 
under  her  lease,  then  such  lease  constituted  an  asset  of  her  estate, 
and  should  have  been  inventoried  as  such  (Trustees  v.  Dunn,  22  Barb. 
402;  Despard  v.  Churchill,  53  N.  Y.  192),  and  the  suppression  of  her 
title  was  a  fraud  upon  her  estate,  and  the  creditors  thereof;  and 
it  is  quite  evident,  from  the  supplemental  account  filed,  and  the  at- 
titude of  the  executors  in  the  action  by  which  this  estate  was  di- 
vested of  title,  that  their  claim  is  to  be  that  the  Baldwin  judgment 
is  not  an  asset  of  the  estate,  but  is  in  fact  the  property  of  Miss 
Clason,  for  whom  Mrs.  Carter  held  as  trustee.  Such  was  the  view 
taken  by  the  learned  surrogate.  He  se<^ms  to  have  held  that,  be- 
cause an  appeal  was  pending  in  the  Baldwin  action  for  rent,  there- 
fore it  did  not  constitute  an  asset  of  the  estate,  and  that,  in  any 
event,  the  evidence  warranted  the  conclusion  that  Mrs.  Carter  sim- 
ply held  the  lease  as  trustee  for  Miss  Clason,  and  therefore  the  es- 
tate had  no  interest  in  the  judgment  or  lease.  We  find  ourselves 
unable  to  agree  with  either  conclusion  upon  the  case  as  presently 
developed.  The  judgment,  as  it  stands,  is  the  property  of  this  es- 
tate,— an  asset  of  the  estata  It  does  not  appear  that  there  was  any 
stay  of  proceedmgs  pending  the  appeal,  or  that  there  exists  any  ob- 
stacle standing  in  %e  way  of  Its  collection.  The  pendency  of  an 
appeal  does  not  change  is  character  as  an  asset,  or  prevent  its 
collection  by  any  of  the  remedies  known  to  the  law;  and,  until  some 
fact  appears  to  relieve  the  executors  of  the  duty  to  collect,  they  are 
chargeable  with  the  consequences  which  flow  from  their  inaction. 
We  are  not  called  upon  now  to  determine  whether  Mrs.  Carter's 
estate  has  or  has  not  an  interest  in  this  lease.  It  is  sufficient  now 
to  say  that  the  evidence  disclosed  facts  from  which  we  can  say  that 
the  estate  may  have  title  to  this  lease,  and  nothing  which  appear&i 
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in  this  record  conclusively  eertablishefl  that  the  estate  has  not  snch 
interest.  Sufficient,  however,  does  appear  from  which  we  are  able 
to  see  that  the  creditor  who  brings  this  appeal  is  not  likely  to  have 
any  active  assistance  from  these  executors  in  realizing  upon  any 
property  to  which  the  estate  might  be  entitled. 

It  is  the  claim  of  the  creditor  who  has  prosecuted  this  proceeding, 
and  the  evidence  tends  to  establish  the  claim,  that  the  estate  is  in 
fact  solvent,  and  abundantly  able  to  pay  the  judgment  which  he 
holds.  It  is  quite  evident  that  there  is  intense  hostility  upon  the 
part  of  the  executors  against  the  claim,  which  has  been  secured  after 
a  bitter  contest.  Both  executors  refuse  to  recognize  any  right  un- 
der it,  except  so  far  as  they  have  been  compelled  thereto  by  its  legal 
force.  Their  attorney  also  testified,  without  doubt  to  their  satis- 
faction, that  he  has  benefited  the  estate  by  "preventing  Mr.  Avery 
from  collecting  an  unjust  claim  against  the  estate."  The  unjust 
claim  here  mentioned  is  a  judgment  of  the  supreme  court,  and  the  re- 
sistance of  the  claim  has  already  increased  its  amount,  in  costs  and 
expenses,  upwards  of  |1,000.  This  attitude  upon  the  part  of  the 
executors  is  in  active  hostility  to  the  duties  which  devolve  upon 
them,  in  the  proper  discharge  of  their  trust.  That  duty  requires  that 
they  shall  actively  preserve  all  of  the  property  which  belongs  to  the 
trust  estate,  and  see  that  it  is  devoted  to  the  purposes  which  the 
trust  and  the  law  require.  It  was  the  bounded  duty  of  these  exec- 
utors to  have  called  to  the  court's  attention  the  lease  of  their  tes- 
tator, when  title  under  it  was  attacked,  and  their  failure  to  do  so 
was  a  fraud  upon  the  court,  and  upon  the  creditors  of  the  estate. 
Among  the  duties  solemnly  imposed  is  to  pay  debts,  and  not  re- 
sist claims  when  properly  established.  TWs  judgment  is  an  es- 
tablished claim  of  the  highest  character  known  to  the  law,  and  it 
does  not  comport  with  the  duties  of  trustees  to  refuse  recognition  of 
it,  make  no  attempt  to  pay  it,  and,  by  actions  and  other  proceed- 
ings, make  its  collection  impossible.  One  executor  is  the  life  ten- 
ant of  this  estate,  and  stands  in  irreconcilable  hostility  to  any  claim 
of  propery  in  the  estate  of  the  lease  held  by  Mrs.  Carter  at  her  death. 
The  other  is  the  son  of  the  remainder-man,  and  is  interested  as  her 
heir.  The  debts  against  the  estate,  aside  from  the  Avery  judgment, 
are  small.  The  executors,  therefore,  are  parties  most  deeply  inter- 
ested in  the  preservation  of  this  estate  to  the  beneficiaries  under  the 
will.  Such  position  renders  th^ir  relation  to  creditors  most  deli- 
cate, and  calls  for  the  exercise  of  the  most  scrupulous  inteerity  in 
disposition  of  the  property,  that  creditors  may  not  suffer  on  account 
of  self-interest.  We  have  by  no  means  exhausted  this  record  of 
material  to  show  that  these  executors  have  not  feted  for  the  beat  in- 
terests of  this  estate  and  its  creditors,  but  that  they  have  rather 
acted  for  the  best  interests  of  the  beneficiaries  under  the  will,  and  in 
active  hostility  to  the  creditor  before  us.  This  is  sufficient  to  call 
for  their  removal  (Haight  v.  Brisbin,  100  N.  Y.  219,  3  N.  E.  74), 
and  it  becomes  the  duty  of  the  surrogate,  in  appointing  an  admin- 
istrator of  this  estate  with  the  will  annexed,  to  succeed  the  present 
executors,  in  view  of  the  relations  which  they  bear  to  this  estate, 
and  the  fact  that  the  appellant  is  practically  the  only  creditor,  to 
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appoint  such  a  person  as  will  fairly  represent  the  creditor  and  the 
estate. 

It  follows,  from  these  views,  that  the  decree  of  the  surrogate  set- 
tling the  accounts  of  the  executors  should  be  reversed,  and  a  further 
accouLting  ordered,  and  that  the  decree  refusing  to  revoke  the  let- 
ters testamentary  of  said  executors  should  be  reversed,  and  the  mo- 
tion to  revoke  said  letters  testamentary  should  be  granted,  and 
an  administrator  of  said  estate  with  the  will  annexed  be  appointed 
in  their  place,  with  the  costs  of  this  appeal  to  appellant,  to  be  paid 
by  said  executors  personally.    All  concur. 


PEOPLE  ex  rel.  GARDEN  CITY  CO.  v.  VALENTINE  et  al.,  Asseesors. 

PEOPLE  ex  rel.  CLINCH  et  aL  v.  SAME. 
(Supreme  Court»  AppeUate  Division,  Second  Department     May  8,  1896.) 

1.  Taxation— Illegal  Assessmbkt— Rbmedt. 

Laws  1880,  c.  209,  §  1,  provides  that  a  petition  to  review  an  assessment 
shall  state  that  the  assessment  Is  Illegal  or  erroneous  by  reason  of  over- 
valuation, or  Is  unequal;  and  section  4  pix>vlde8  that  if  it  shall  appear  by 
the  return  that  the  assessment  is  illegal,  erroneous,  or  unequal,  for  any  of 
the  reasons  alleged  in  the  petition,  the  court  shall  have  power  to  order  such 
assessment,  if  illegal,  to  be  stricken  from  the  roll,  or,  if  erroneous  or  up 
equal,  to  order  a  reassessment  or  correction  of  such  assessment,  in  whr 
or  in  part.     Held,  that  where  an  assessment  is  illegal  the  court  cannot 
der  a  reassessment  or  correction,  but  the  only  remedy  is  to  strilce  tb 
sessment  from  the  roll. 

2.  Same— Name  op  Owner— Estate  op  Decedent. 

An  assessment  of  land  in  the  name  of  the  estate  of  a  decedent  is 
8.  Same— HEcrrALS  in  Order. 

An  order  directing  a  reassessment  where  the  assessment  wa 
stead  of  striking  it  from  the  roll  (Laws  1880,  c.  269),  is  not  vaJ' 
fact  that  the  order  recites  that  the  assessment  was  errone 
specification  in  the  order  of  the  aUeged  error  shows  that  the 
not  erroneous,  but  was  illegal. 
4.  Same- Appeal. 

An  appeal  from  so  much  of  an  order  as  directs  a  rea 
question  of  the  power  of  the  court  to  make  the  order 
up  for  review  so  much  of  the  order  as  declared  that 
roneous. 

Pratt,  J.,  dissenting. 

Appeal  from  special  term,  Kings  county. 

Certiorari  by  the  Garden  City  Compan^ 
and  others  agsdnst  Jacob  Valentine  and  ^ 
of  Hempstead,  to  review  and  correct  ? 
property.     From  an  order  determini' 
which  relators  were  assessed  was  e^ 
ing  that  the  same  be  set  aside,  and 
forthwith  reassess  the  land  deso 
versed. 

The  petition  of  the  Garden  City 
of  land  near  Garden  City,  knowr 
ing  of  alwut  2,500  acres;  that  ' 
while  a  portion  thereof  was  us 
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land,  it  owned  all  of  the  buildings  in  Garden  Oity,  a  village  of  about  five  or  six 
hundred  inhabitants;  that  said  property  was  assessed  illegally  under  the  name 
of  the  "Estate  of  Cornelia  M.  Stewart";  that  it  was  further  illegally  assessed 
by  being  jumbled  together  and  combined  with  the  Tillage  property  of  Garden 
City,  and  with  a  large  tract  of  land  belonging  to  the  heirs  of  Cornelia  M.  Stew- 
art, without  any  mode  of  distinguishing  the  Garden  City  property,  or  the  tract 
of  land  belonging  to  the  said  Garden  City  Company,  from  that  belonging  to 
the  heirs  of  Cornelia  M.  Stewart,  and  no  mode  of  separating  the  amount  of 
assessment  to  be  applied  to  each  class  of  property. 

The  petition  of  the  Stewart  heirs  alleged  that  they  owned  a  large  tract  of  land 
near  the  town  of  Hempstead,  containing  about  5,000  acres;  that  it  was  as- 
sessed under  the  name  of  the  "Estate  of  Cornelia  M.  Stewart,"  and  was  jum- 
bled together  and  combined  with  the  village  property  of  Garden  City,  with  a 
large  tract  of  land  belonging  to  a  corporation  known  as  the  Garden  City  Com- 
pany. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  BARTLETT,  and 
HATCH,  JJ. 

Weller  &  DariBon,  for  appellants. 
George  Wallace,  for  respondents. 

HATCH,  J.  The  proceedings  herein  were  instituted  by  petitions, 
which  alleged  that  the  assessments  complained  of  were  illegal, 
erroneous,  and  unequal,  and  specified  therein  the  particular  grounds 
wherein  the  claimed  defects  existed.  Writs  of  certiorari  were  is- 
sued thereon,  and  upon  the  return  to  said  writs  it  disclosed  the 
assessment  rolls,  and  the  proceedings  had  and  taken  by  the  assessors 
in  respect  thereto.  At  the  conclusion  of  the  hearing, — so  far  as 
important  to  the  disposition  of  this  appeal, — ^the  court  made  the 
following  order: 

"It  appearing  that  the  assessment  in  said  assessment  roU  ♦  •  •  Is  erro- 
neous, in  that  the  assessment  is  made  to  the  estate  of  Cornelia  M.  Stewart,  it 
is  ordered  that  said  assessment  be  set  aside  as  erroneous." 

The  authority  for  this  proceeding  is  found  in  chapter  269  of  the 
Laws  of  1880.  The  act  was  passed,  as  expressed  in  its  title,  for  the 
purpose  of  reviewing  and  correcting  illegal,  erroneous,  or  unequal 
assessments.  By  section  1  it  is  provided  that  a  writ  of  certiorari 
may  be  allowed,  upon  petition  of  the  aggrieved  party  to  review  an 
assessment  of  real  or  personal  property  for  the  purpose  of  taxation, 
when  such  petition — 

"Shall  set  forth  that  the  assessment  is  illegal,  specifying  the  grounds  of  the  al- 
leged illegality,  or  is  erroneous  by  reason  of  overvaluation,  or  is  unequal  in 
that  the  assessment  has  been  made  at  a  higher  proportionate  valuation  than 
other  real  or  personal  property  on  the  same  roll  by  the  same  (^eers,  and  that 
the  petitioner  is  or  will  be  injured  by  such  alleged  illegal,  erroneous  or  unequal 
assessments." 

Section  4  provides: 

"If  it  shall  appear  by  the  return  to  such  writ  that  the  assessment  complained 
of  is  illegal,  erroneous  or  unequal  for  any  of  the  reasons  aUeged  In  the  peti- 
tion, the  court  shall  have  power  to  order  such  assessment,  if  iUegal,  to  be 
stricken  from  the  roll,  or  if  erroneous  or  unequal,  to  order  a  reassessment  of 
the  property  of  the  petitioner,  or  the  correction  of  such  assessment.  In  whole 
or  in  part,  in  such  manner  as  shaU  be  in  accordance  with  law." 

It  is  clear  from  a  reading  of  the  law  that  power  is  only  conferred 
to  order  a  reassessment,  or  correct  the  assessment  made,  where  it 
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is  erroneous  or  unequal.  When  it  is  illegal,  by  the  express  term 
of  the  statute,  the  assessment  must  be  stricken  from  the  roll,  and  no 
other  remedy  is  provided  in  such  case.  And  it  can  only  be  said  to 
be  erroneous  when  it  arises  by  reason  of  overvaluation.  Such  is  its 
defined  character,  by  the  provisions  of  section  1,  which  the  petition 
is  required  to  specify.  The  statute  does  not  in  terms,  or  by  inference, 
assume  to  take  jurisdiction  of  errors  committed  by  the  assessors,  un- 
less they  fall  within  the  designated  class  named  therein.  A  petition 
which  alleged  that  an  assessment  was  erroneous,  and  specified 
grounds  of  error  other  than  the  statute  provided,  would  confer  no 
power  upon  the  court  to  issue  the  writ;  for,  by  section  4  unless  it 
appear  by  the  return  that  it  is  erroneous  for  reasons  alleged  in  the 
petition,  no  power  exists  in  the  court  to  make  any  order  in  respect 
thereto,  and  what  shall  be  stated  in  the  petition  to  constitute  error 
is  clearly  defined.  It  is  quite  apparent,  therefore,  that  an  illegal 
assessment  must  be  stricken  out,  and  that  what  is  illegal  may  not 
be  transformed  into  an  erroneous  assessment,  within  the  meaning 
of  the  statute,  for  the  purpose  of  ordering  the  assessors  to  make 
a  reassessment.  In  the  present  case  the  petition  and  the  return 
clearly  showed  that  the  assessment  of  the  lands  was  absolutely 
illegal  and  void,  by  reason  of  its  being  made  to  the  estate  of  Cornelia 
M.  Stewart.  Trowbridge  v.  Horan,  78  N.  Y.  439;  Cromwell  v. 
MacLean,  123  N.  Y.  474,  25  N.  E.  932.  The  order,  as  entered,  recites 
that  the  assessment  is  erroneous,  but  it  also  specifies  in  what  the 
alleged  eri'or  consists;  and  this  appears  not  to  be  erroneous,  as  speci- 
fied in  the  statute,  but  illegal,  and  calling  it  by  another  name  does 
not  change  its  character.  It  was  claim^  upon  the  argument  that 
no  appeal  was  taken  from  that  part  of  the  order  which  declared 
that  the  assessment  was  erroneous,  and  that,  therefore,  it  must 
stand.  The  •appeal  is  from  so  much  of  the  order  as  directed  a 
reassessment.  This  raised  the  question  of  power  in  the  court  to 
make  such  order,  and,  when  it  appears  from  the  order  that  in  fact 
the  assessment  was  illegal,  no  authority  existed  in  the  court  to  do 
any  other  act  than  to  strike  it  from  the  roll.  Consequently  error  is 
shown  in  that  part  of  the  order  appealed  from  which  entitles  the  ap- 
X>ellant  to  relief. 

This  leads  us  to  the  conclusion  that  the  order,  as  made,  is  erroneous: 
and  should  be  reversed,  with  f  10  costs  and  disbursementa 

BROWN,  P.  J.,  and  BARTLETT,  J.,  concur.     PRATT,  J.,  dissents. 


DB  YOUNG  V.  IRVING. 

(Supreme  Court,  Appellate  Division,  Second  Department.     May  8,  1806.) 

1.  Master  and  Servant— Requiring  Servant  to  Clean  Machine. 

In  an  action  by  a  servant  for  personal  injuries  received  while  cleaning  a 
machine  which  she  operated,  but  which  her  contract  of  employment  did  not 
require  her  to  clean,  she  testified  that  defendant  came  into  the  room  where 
she  was  working,  and  said,  angrily,  "This  is  a  pretty  way  the  work  is 
going  on  here!"  that  the  machine  **ought  to  be  cleaned,"  and  that  it/was  in    j 
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no  condition  to  be  used,  to  which  she  replied  that  the  machine  had  recently 
been  cleaned,  and  that  he  then  said  tliat  it  must  be  cleaned,  but  sent  no  one 
to  clean  it.  Held,  that  such  evidence  was  sutiicient  to  Justify  a  finding  that 
defendant  directed  plaintiff  to  clean  the  machine. 

2.  Same—Insufpicibnt  Number  op  Fellow  Servants. 

Where  a  servant  was  injured  by  having  her  hand  caught  while  cleaning  a 
machhie  which  she  operated,  the  injury  was  not  the  result  of  want  of  a 
sufficient  numl)er  of  fellow  servants,  as  no  number  of  fellow  servants  could 
have  saved  her  from  having  her  hand  caught  in  the  machine  while  clean- 
ing it. 

8.  Same— Failure  op  Master  to  Make  Rules. 

In  such  case  the  injury  was  not  caused  by  failure  of  the  master  to  malEe 
rules,  as  it  did  not  occur  from  any  act  or  failure  on  the  part  of  a  fellow 
servant 

4.  Same— Factory  Act— Waiver  op  Provision. 

An  employe  in  a  factory  may  waive  the  protection  afforded  by  Laws  1892, 
c.  673,  §  8,  which  provides  that  "no  woman  under  21  years  of  age  shall  be 
allowed  to  clean  machinery  while  in  motion." 

Appeal  from  circait  court,  Eichmond  county. 

Action  by  Margaret  B.  De  Young  against  John  Irving  for  per- 
sonal injuries.  The  complaint  was  dismissed,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Howard  R.  Bayne,  for  appellant. 
William  M.  Mullen,  for  respondent 

CULLEN,  J.  This  action  is  servant  against  master,  to  recover 
damages  for  personal  injuries.  The  defendant  owned  and  operated 
a  factory  in  which  were  made  "crinoline^'  and  "tarletan,"  The  plain- 
tiff was  in  the  employ  of  the  defendant.  At  the  time  of  the  acci- 
dent she  was  19  years  of  age.  Her  particular  duty  at  that  time  was 
to  feed  a  drying  machine.  The  machine  consisted  of  several  roll- 
ers, partly  or  wholly  around  which  the  cloth  passed.  The  rollers 
were  hollow  cylinders.  The  first  was  cold.  The  others  were  heated 
by  the  introduction  of  steam  into  them.  The  duty  of  the  plaintiff 
was  to  guide  the  cloth  into  the  clamps,  by  which  it  was  carried 
over  the  cylinders,  or  "cans,"  and  thence  to  the  floor  below.  Con- 
tact with  the  hot  cylinders  dried  and  pressed  the  cloth.  Two  boys, 
15  years  old,  aided  the  plaintiff  in  straightening  and  feeding  the 
cloth.  This  was  all  the  force  engaged  about  the  machine.  The  evi- 
dence does  not  show  very  clearly  whose  duty  it  was  to  clean  the 
cylinders,  or  who,  in  the  course  of  the  work,  actually  did  clean 
them.  The  plaintiff  testified  that  she  was  not  employed  to  clean  the 
cylinders,  nor,  prior  to  the  accident,  had  she  ever  been  directed  to 
do  so.  But  afterwards  she  stated  that  she  had  cleaned  them,  after 
half-past  5  o'clock  (the  operation  of  the  factory  then  ceased),  when 
they  ran  slowly,  and  there  was  no  cloth  in  them.  As  nearly  as  can 
be  gathered  from  the  whole  evidence,  it  would  appear  that,  while  the 
plaintiff  had  at  times  cleaned  the  cylinders,  ordinarily  she  only 
cleaned  the  chains,  and  the  two  boys  cleaned  the  cylinders.  This 
accords  with  the  statement  of  both  counsel  made  on  the  argument. 
The  evidence  also  tended  to  show  that  the  cans  were  cleaned  only 
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when  there  was  no  cloth  passing  through  them,  and  the  hot  cylin- 
ders had  been  allowed  to  cool  by  cutting  off  the  steam.  The  injury 
to  the  plaintiff  occurred  on  the  2d  day  of  August,  1892.  She  had 
first  worked  in  the  defendant's  factory,  in  the  tarletan  department, 
in  1888,  for  f oar  or  five  months,  after  which  she  left  defendant's  em- 
ploy. She  subsequently  returned  to  work  in  the  crinoline  department, 
and  remained  there  from  February  to  August,  1890.  Again  she  en- 
tered defendant's  employ  in  April,  1892,  continuing  therein  until  the 
time  of  the  accident.  During  her  last  term  of  employment  she 
worked  until  the  middle  of  June  in  the  tarletan  department,  and  the 
remainder  of  the  time  in  the  crinoline  department.  What  the  char- 
acter of  the  plaintiff's  duty  in  the  tarletan  department  was,  does  not 
appear,  WTien  the  plaintiff  worked  on  the  crinoline,  in  1890,  there 
was  a  man  who  attended  to  the  cylinders,  or  cans;  and  she  testified 
that  during  the  last  term  of  her  employment  she  complained  to  the 
defendant  of  the  necessity  of  having  a  man  to  attend  to  the  ma- 
chine, and  the  defendant  had  promised  one  should  be  had. 

The  narrative  given  by  the  plaintiff  of  the  occurrence  of  the  ac- 
cident is  this:  At  about  11  o'clock  in  the  morning  the  defendant 
came  into  the  room  in  which  the  plaintiff  was  working,  stood  behind 
her  back,  and  said,  "This  is  a  damned  pretty  way  the  work  is  going 
or.  here!"  *Well,"  said  she,  "I  can't  help  it."  He  said:  "The  cans 
ought  to  be  cleaned.  They  are  in  no  condition  to  run  goods  in." 
She  said:  '*They  were  cleaned  Saturday  night,  but  have  not  been 
run  since."  He  said,  **Well,  they  must  be  cleaned."  The  defendant 
looked  very  angry  as  he  spoke.  He  sent  no  one  to  clean  the  cans. 
So  the  plaintiff,  after  the  lunch  hour,  and  about  2  o'clock,  began  to 
clean  the  cans  with  rags.  At  this  time  the  cans  were  in  motion, 
and  the  cloth  passing  through  them.  While  cleaning  the  cans,  plain- 
tiff's hand  was  caught  between  the  revolving  cylinders  and  severely 
burned.  The  plaintiff  was  asked  if  she  understood  the  defendant  as 
directing  her  to  clean  the  cans;  why  she  did  not  act  immediately  on 
the  defendant's  direction;  what  was  told  her  by  her  co-employes 
during  the  lunch  hour.  These  questions  were  excluded,  and  the 
plaintiff  excepted.  The  defendant  wholly  denied  the  interview  be- 
tween the  plaintiff  and  himself.  We  think  that  on  this  evidence  the 
jury  could  have  found  that  the  defendant  directed  the  plaintiff  to 
clean  the  cans,  though  we  are  by  no  means  prepared  to  say  that  the 
defendant's  language  or  conduct  could  be  construed  as  an  order  to 
clean  the  cans  while  the  cloth  was  passing  through  them,  or  while 
the  work  was  going  on.  There  was  a  lever  by  which  the  motion  or 
operation  of  the  machine  could  be  at  once  stopped,  and  the  plaintiff 
understood  its  use.  But,  for  the  argument,  it  may  be  conceded  that 
the  jury  might  have  found,  on  the  evidence,  a  direction  to  clean 
while  the  work  was  going  on,  and  we  shall  examine  the  alleged  lia- 
bility of  the  defendant  on  that  assumption.  The  aopellant  claims 
that  the  defendant  was  at  fault  in  three  respects:  That  the  defend- 
ant failed  to  furnish  a  sufficient  number  of  fellow  servants  to  aid  the 
plaintiff  to  discharge  her  duties  safely;  that  he  failed  to  make  and 
-promulgate  adequate  rules  for  safely  operating  the  machine  at  which 
the  plaintiff  worked;   that  he  allowed  the  plaintiff,  being  a  female 
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under  21  years,  to  clean  the  machine  while  in  motion,  contrary  to 
the  factory  act  (Laws  1892,  c.  673). 

We  cannot  see  how  the  injury  to  the  plaintiff  can  be  said,  in  any 
proper  use  of  language,  to  have  occurred  from  the  want  of  a  suffi- 
cient number  of  co-employ4s.  Had  there  been  one  or  more  men  in 
her  department,  they  could  not  have  saved  her  from  the  accident, 
as  long  as  she  engaged  in  the  work  of  cleaning  the  machine.  Of 
course,  if  there  had  been  men  present,  one  of  them,  and  not  the  plain- 
tiff, might  have  been  set  at  the  task.  If  this  is  the  sense  in  which 
it  is  claimed  that  there  was  an  insufficient  number  of  co-employes, 
the.  point  hardly  requires  serious  discussion. 

Nor  can  we  see  tiiat  rules  could  in  any  wise  have  contributed  to 
the  safety  of  the  plaintiff.  Her  injury  occurred,  not  from  any  ac- 
tion, or  failure  to  act,  on  the  part  of  her  fellow  servants,  which  prop- 
er rules  might  have  prevented,  but  from  the  inherent  danger  of  a 
work  in  which  she  was  the  sole  actor.  The  danger  was  obvioaa. 
The  plaintiff  had  been  engaged  in  work  at  this  machine  for  six 
months  during  1890,  and  for  some  six  weeks  prior  to  the  accident. 
The  operation  of  the  machine  had  become  entirely  familiar  to  the 
plaintiff,-  by  the  length  of  her  service.  Instruction  could  have  given 
her  no  more  knowledge  on  the  subject.  In  this  respect  the  case  falls 
entirely  within  those  of  Hickey  v.  Taaffe,  105  N.  Y.  26,  12  N.  K 
286;  Crown  v.  Orr,  140  N.  Y.  450,  35  N.  E.  648. 

The  last  ground  on  which  it  is  sought  to  rest  the  liability  of  the 
defendant  is  the  violation  of  the  factory  law.  Section  8  provides, 
"No  person  under  eighteen  years  of  age  and  no  woman  under  tw«ity- 
one  years  of  age  shall  be  allowed  to  clean  machinery  while  in  mo- 
tion." Laws  1892,  c.  673.  If  the  defendant  directed  the  plaintiff  to 
clean  the  dryer  when  in  motion,  he  certainly  violated  the  statute. 
But  the  answer  to  this  claim  is  that  plaintiff  knowingly  entered  up- 
on the  forbidden  task,  and  thereby  waived  the  benefit  of  the  statute. 
The  main  reliance  of  the  plaintiff  is  based  on  Simpson  v.  Rubber  Co^ 
80  Hun,  415,  30  N.  Y.  Supp.  339,  where  the  general  term  of  this  de- 
partment held  that  the  statutory  protection  for  the  benefit  of  em- 
ployes, enacted  by  the  factory  law  for  reasons  of  public  policy,  could 
not  be  waived.  That  case,  how^ever,  has  been  entirely  overruled  by 
the  court  of  appeals  in  Knisley  v.  Pratt,  148  N.  Y.  372,  42  N.  E.  986, 
In  the  opinion  in  the  latter  case  is  written: 

"The  factory  act,  it  is  said,  is  passed  to  regulate  the  employment  of  women 
and  children,  and  imposes  upon  the  employer  certain  duties,  and  subjects 
him  to  specified  penalties  in  case  of  default;  and  a  sound  public  policy  re- 
quires the  rigid  enforcement  of  this  act,  and  It  would  contravene  that  policy 
to  permit  an  employe*,  by  Implied  contract  or  promise,  to  waive  the  pro- 
tection of  the  statute.  We  think  this  proposition  is  essentially  unsound,  and 
proceeds  upon  theories  that  cannot  be  maintained.  •  ♦  ♦  There  is  no  rule 
of  public  policy  which  prevents  an  employ^  from  deciding  whether,  in  view 
of  increased  wages,  the  difficulties  of  obtaining  employment,  or  other  suffi- 
cient reasons,  it  may  not  be  wise  and  prudent  to  accept  employment  subject 
to  the  rule  of  obvious  risks.  The  statute  does,  indeed,  contemplate  the  pro- 
tection of  a  certain  class  of  laborers;  but  it  does  not  deprive  them  of  their 
free  agency,  and  the  right  to  manage  their  own  affairs." 

It  may  be  alleged  that  the  Knisley  Case  is  in  tnm  overmled,  in 
principle,  by  the  decision  on  the  constitutionality  of  the  Sunday  bar- 


Digitized  by  VjOOQIC 


fc5up.  Ct.)  M^NEANY  V.  CURTIN.  1093 

bering  act.     People  v.  Havnor,  149  K  Y.  195,  48  N.  E.  541.    In  the 
prevailing  opinion  there  delivered,  Judge  Vanto  writes: 

"It  is  to  the  interest  of  the  state  to  have  strong,  robust,  healthy  citizens, 
capable  of  self-support,  of  bearing  arms,  and  of  adding  to  the  resources  of  the 
country.  Laws  to  effect  this  purpose,  by  protecting  the  citizen  from  overwork, 
and  requiring  a  general  day  of  rest  to  restore  his  strength  and  preserve  his 
health,  have  an  obvious  connection  with  the  public  welfare.  Independent 
of  any  question  relating  to  morals  or  religion,  the  physical  welfare  of  the 
citizen  is  a  subject  of  such  primary  importance  to  the  state,  and  has  such  a 
direct  relation  to  the  general  good,  as  to  make  laws  tending  to  promote  that 
object  proper  under  the  police  power,  and  hence  valid  under  the  constitution. 
•  ♦  ♦  As  Mr.  Tiedeman  says  in  his  work  on  Police  Powers:  *If  the  law 
did  not  interfere,  the  feverish,  intense  desire  to  acquire  wealth,  ♦  ♦  • 
Inciting  a  relentless  rivalry  and  competition,  would,^ltimately  prevent,  not 
only  the  wage  eamera,  but  likewise  the  capitalists  and  employers  themselves, 
from  yielding  to  the  warnings  of  nature,  and  obeying  the  instinct  of  self- 
preservation,  by  resting  periodically  from  labor.'  Tied.  Police  Powers,  181. 
As  barbers  generally  work  more  hours  each  day  than  most  men,  the  legis- 
lature may  well  have  concluded  that  legislation  was  necessary  for  the  pro- 
tection of  their  health." 

It  is  difficult  to  reconcile  the  doctrines  of  public  policy  -and  gov- 
ernmental regulation  declared  in  these  two  cases.  Certainly,  if 
judged  by  the  supreme  test  of  virility  of  citizenship, — the  ability  to 
successfully  defend  their  country  against  aggression, — the  Germans 
can  claim  to  stand  the  equal  of  any  European  people  during  the  last 
half  century.  Yet  in  Germany  our  American  Sabbath  is  substan- 
tially unknown.  While  to  the  humblest  intelligence  the  injury  done 
the  state  by  the  maiming  and  deforming  of  its  citizens  must  be 
apparent.  But,  on  whatever  contrariety  in  principles  these  deci- 
sions proceed,  we  feel  bound  to  regard  the  decision  in  each  case  as 
conclusive  on  the  question  there  involved.  We  can  imagine  no  an* 
swer  to  the  questions  excluded  by  the  trial  court  which  would  place 
the  case  in  a  more  favorable  aspect  than  that  which  we  have  as- 
sumed for  it  in  this  discussion.  It.  is  therefore  unnecessary  for  us 
to  deal  at  any  length  with  the  propriety  of  the  rulings  of  the  trial 
court  in  these  respects.  In  our  opinion,  the  evidence  called  for  by 
the  questions  was  properly  excluded. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


McNEANY  V.  CURTIN  et  al. 

(Supreme  Ck)urt,  Appellate  Division,^  Second  Department.    May  8,  1896.) 

WriNBss— Transaction  with  Dbcbdbnt. 

On  settlement  of  an  administrator's  account,  the  transferee  of  a  note 
made  by  decedent  in  favor  of  the  administrator,  and  by  him  paid  to  the 
transferee,  out  of  the  decedent's  estate,  is  not  disqualified  by  Code  Civ. 
Proc.  §  829,  to  testify  as  to  the  transaction  with  decedent  which  resulted 
in  the  execution  and  delivery  of  the  note;  such  transferee  not  being  a 
party  to  the  proceedings  for  the  settlement  of  the  counts,  or  interested  in 
the  event 

Appeal  from  surrogate's  court.  Kings  county. 
Judicial  settlement  of  the  accounts  of  John  McNeany,  as  adminis- 
trator of  the  estate  of  Patrick  McNeany,  deceased.     From  a  decree  . 
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finally  settling  the  account  of  the  administrator,  and  directing  dis- 
tribution of  the  balance  of  the  estate  in  his  liands^  the  administrator 
appeals.     Reversed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  OULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

A.  M.  &  Qt.  Card,  for  appellant. 
Thomas  H.  Troy,  for  respondents. 

BROWN,  P.  J.  The  administrator  allowed  and  paid  to  Patrick 
S.  Boylan  the  sum  of  t3,124,  being  the  amount  of  principal  and  in- 
terest due  on  a  certain  promissory  note  alleged  to  have  been  made 
by  the  deceased,  and  held  by  said  Boylan.  This  payment  was  ob- 
jected to  by  the  special  guardian  on  behalf  of  the  infant  contestants, 
and  the  questions  presented  upon  this  appeal  relate  to  the  rulings 
of  the  referee  which  excluded  evidence  offered  to  sustain  the  validity 
and  the  payment  of  this  claim. 

Patrick  McNeany  died  December  29,  1891.  He  was  the  brother 
of  John  McNeany,  the  appellant,  to  whom  letters  of  administration 
were  issued;  and  he  left  surviving  him,  in  addition  to  his  brother 
John,  as  his  next  of  kin,  a  sister  and  three  infant  nephews  and 
nieces  The  note  in  question  bore  date  November  24, 1891,  and  was 
payable  four  months  after  date,  to  the  order  of  John  McNeany,  the 
appellant,  with  interest.  It  purported  to  have  been  signed  by  the 
deceased,  by  making  a  cross  as  his  mark;  and  it  was  witnessed  by 
Boylan.  It  was  claimed  by  the  appellant — ^and  there  was  testimony 
tending  to  support  this  claim — ^that  the  note  had  been  transferred 
by  him  to  Boylan  on  December  11,  1891,  in  consideration  of  the 
payment  of  the  sum  of  f 2,820;  and  it  was  alleged  that  the  full 
amount  due  thereon  had  been  paid  to  Boylan  by  the  appellant  in 
August,  1892. 

The  learned  referee  to  whom  it  was  referred  by  the  surrogate  to 
examine  the  account  and  to  hear  and  determine  all  questions  aris- 
ing upon  the  objections  thereto,  and  whose  findings  and  conclu- 
sions were  embodied  in  the  decree,  decided  that  the  note  was  not 
proven  to  have  been  made  and  delivered  by  the  deceased  for  a  good 
consideration,  and  that  Boylan  was  not  proven  to  have  been  a  bona 
fide  holder  thereof,  and  that  the  note  was  not  a  valid  claim  against 
the  estate.  It  is  a  debatable  question  whether  the  referee  did 
not  err  in  holding  that  the  burden  of  proof  was  upon  the  appel- 
lant to  sustain  the  validity  of  the  claim.  In  re  Frazer,  92  N.  Y. 
239.  We  do  not  think,  however,  that  that  question  is  before  us. 
There  is  testimony  printed  in  the  record  tending  to  establish  the 
validity  of  the  note,  and  there  are  many  circumstances  shown  which 
tend  to  discredit  this  evidence,  and  to  raise  a  strong  suspicion  that 
the  claim  was  a  bogus  one. 

Upon  the  hearing,  testimony  of  the  appellant  and  of  Boylan, 

which,  if  admitted,  would  have  tended  to  prove  the  execution  and 

delivery  of  the  note  for  a  good  consideration,  was  excluded  by  the 

referee,  on  the  ground  that  it  was  inadmissible,  under  section  829 

.  of  the  Code  of  Civil  Procedure;  and  the  exception  to  this  ruling  is 
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the  only  question  necessary  to  consider  on  this  appeal.  It  may  be 
conceded  that  the  testimony  of  the  appellant  as  to  the  transaction 
with  the  deceased  which  resulted  in  the  execution  and  delivery  of 
the  note  was  inadmissible,  both  by  reason  of  his  being  a  party  to 
the  proceeding  and  of  his  interest  in  the  event;  but  we  are  of  the 
opinion  that  Boylan  was  a  competent  witness  to  sustain  the  claim. 
He  was  not  a  party  to  the  proceeding,  neither  was  he  interested  in 
the  event.  The  claim  of  the  appellant  rested  upon  the  allegation  of 
payment  of  the  note  to  Boylan.  If  that  claim  was  true, — and  it  was 
the  only  ground  or  basis  upon  which  the  matter  came  before  the 
court, — the  surrogate's  decree  could  have  no  possible  effect  upon 
Boylan.  He  had  received  the  money  on  the  note,  and  there  is  no 
possible  theory  upon  which  he  could  be  compelled  to  refund  it  to 
the  appellant  Even  assuming  that  Boylan  and  the  appellant  had 
entered  into  a  scheme  to  defraud  the  estate,  the  appellant  could  not 
compel  repayment  of  the  money  to  himself  in  case  the  execution 
of  this  scheme  failed.  In  no  possible  view  of  the  case  can  I  see  that 
Boylan's  testimony  was  incompetent.  He  was  not,  however,  called 
as  a  witness  for  the  appellant.  He  was  called  by  the  contestants, 
and  gave  testimony  which  tended  to  thrown  some  discredit  upon  his 
personal  character,  and  to  raise  some  suspicion  whether  he  was  a 
person  able  to  have  become  the  purchaser  of  the  note.  It  was  upon 
his  cross^xamination  that  he  was  asked  to  state  the  transaction  with 
the  deceased  in  which  the  note  was  given,  and  which,  upon  the  con- 
testants' objection,  was  excluded.  The  referee's  ruling  might  pos- 
sibly be  sustained,  on  the  ground  that  the  questions  asked  did  not 
relate  to  proper  cross-examination,  and  that,  if  the  appellant  de- 
sired to  prove  the  transaction  with  the  deceased  by  Boylan,  he 
should  have  made  him  his  own  witness.  But  the  objection  to  the 
testimony  was  not  made  upon  that  ground,  and  we  cannot  say  that, 
if  it  had  been,  it  would  have  been  sustained  by  the  referee.  In  this 
view,  the  admission  of  the  testimony  would  have  rested  in  the  dis- 
cretion of  the  referee.  We  think  that  Boylan  was  a  competent  wit- 
ness to  sustain  the  payment  by  the  appellant.  A  similar  question 
was  presented  in  Re  Frazer,  supra.  There  the  executors  had  paid 
the  claim  of  a  man  named  Mullin,  based  upon  an  alleged  contract 
which  he  had  with  the  deceased;  and  it  was  held  that  Mullin  was 
a  competent  witness  to  sustain  the  claim. 

For  the  error  in  excluding  Boylan's  testimony,  the  decree  must  be 
reversed,  and  there  must  be  a  new  trial,  with  costs  to  abide  the 
event,  and  payable  from  the  estate.    All  concur. 


LTNT  V.  MOORE. 
(Supreme  Court,  AppeUate  Division,  Second  Department.    May  8,  1896.) 

,  EviDBNCB— Admissions  in  Flbadiko. 

In  an  action  for  injuries  caused  by  the  bite  of  a  dog,  an  allegation  in 
the  complaint  that  defendant  was  "the  owner  of  a  certain  dog'*  was  ad- 
mitted;   but  a  further  allegation  of  the  complaint  that  defendant's  said 
dog  bit  plaintiff,  and  that  defendant  had  previous  knowledge  of  the  mis- 
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chievous  and  ylclous  propensities  of  said  dog,  was  denied  by  the  answer. 
Held,  that  defendant  did  not  admit  that  he  was  the  owner  of  the  dog  which 
bit  plaintiff. 

2.  Same— Admissibility. 

In  an  action  for  injuries  caused  by  the  bite  of  a  dog,  it  is  error  to  admit 
evidence  that  the  majority  of  Irish  setters,  though  faithful  about  a  house, 
are  very  snappish,  where  there  is  no  evidence  whether  the  dog  which  bit 
plaintiff  was  a  real  Irish  setter. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  Herbert  Lynt  against  Edward  C.  Moore,  Jr.,  to  recover 
damages  for  the  bite  of  a  dog.  From  a  judgment  entered  on  a  ver- 
dict in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  made  on  the  minutes  of  the  court,  defendant  appeals. 
Se  V  er  sed 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Charles  P.  McClelland,  for  appellant 
William  A.  Jaycox,  for  respondent. 

BARTLETT,  J.  The  plaintiff  in  this  action  has  recovered  a  Judg- 
ment for  |250  and  costs  against  the  defendant,  as  damages  for  in* 
juries  alleged  to  have  resulted  from  the  bite  of  a  dog  belonging  to 
the  defendant.  The  evidence  in  the  case  shows,  without  contradic- 
tion, that  the  defendant  was  neither  the  owner  nor  the' keeper  of 
the  dog  by  which  the  plaintiff  was  bitten.  Nevertheless,  the  defend- 
ant was  held  liable  as  the  owner,  by  reason  of  the  construction  which 
the  trial  court  put  upon  the  pleadings. 

The  comnlaint  alleerec^  that  the  defendant  was  a  resident  of  West- 
chester county,  in  this  state,  and  was,  at  the  times  set  forth  therein, 
"the  owner  of  a  certain  dog."  These  allegations  were  admitted  by 
the  answer.  The  complaint  went  on  to  aver  that  on  or  about  the 
14th  day  of  November,  1893,  "defendant's  said  dog  bit  this  plain- 
tiff in  the  leg,"  to  his  damage  in  the  sum  of  f 5,000;  that  defendant 
had  previous  knowledge  of  the  mischievous  and  vicious  propensities 
of  said  dog^;  and  that  said  injury  was  caused  to  the  plaintiff,  without 
any  negligence  on  his  part.  These  averments  were  all  denied  by 
the  answer. 

From  this  statement  of  the  contents  of  the  pleadings,  it  will  be 
observed  that,  while  the  defendant  admitted  the  ownership  of  a 
certain  dog,  he  did  not  admit  that  he  was  the  owner  of  the  dog 
which  was  alleged  to  have  bitten  the  plaintiff.  Upon  the  trial,  the 
proof  showed  that  the  dog  which  bit  the  plaintiff  was  owned,  not 
by  the  defendant,  but  by  a  coachman  in  the  employ  of  the  de- 
fendant's mother;  yet,  notwithstanding  the  uncontroverted  evidence 
to  this  effect,  the  trial  judge  charged  the  jury  that  the  ownership 
of  the  dog,  under  the  peculiar  form  of  the  pleadings,  was  admitted 
by  the  defendant.  We  think  this  view  was  erroneous,  and  that 
the  error  calls  upon  us  to  reverse  the  judgment.  It  is  true  that  an 
action  may  be  maintained  to  recover  damages  for  injuries  inflicted 
by  a  dog  accustomed  to  bite  mankind,  against  a  person  who  keeps 
such  an  animal,  even  if  he  is  not  the  owner.    As  Lr:*d  Tenterden 
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said,  in  M'Kone  v.  Wood,  5  Car.  &  P.  1:  "The  harboring  a  dog 
about  one's  premises,  or  allowing  him  to  be  or  resort  there,  is  a 
sufficient  keeping  of  the  dog  to  support  this  form  of  action.''  But 
there  was  no  evidence  in  the  present  case  sufficient  to  render  the 
defendant  liable  as  the  keeper  of  the  dog  which  bit  the  plaintiff.  The 
premises  upon  which  the  dog  was  kept  by  the  coachman  were  oc- 
cupied by  the  defendant's  mother  as  a  tenant,  and  it  does  not  ap- 
pear that  defendant  had  any  control  over  them  whatever.  He 
merely  lived  there  with  his  mother. 

There  was  also  an  error  in  the  admission  of  evidence,  to  which  it 
is  proper  to  call  attention,  lest  it  should  be  repeated  upon  another 
trial.  The  nlaintiff,  against  the  objection  and  exceotion  of  the  de- 
fendant, was  allowed  to  testify  that  the  majority  of  Irish  setters, 
although  generally  very  faithful  about  a  house,  were  very  snappish. 
The  language  of  the  learned  trial  judge,  in  overruling  the  objection 
to  this  testimony,  shows  that  he  entertained  serious  doubt  as  to  its 
admissibility.  We  think  it  should  have  been  excluded,  in  view  of 
the  fact  that  the  witness  himself  admitted  that  he  could  not  tell 
whether  the  dog  which  bit  him  was  a  real  Irish  setter  or  a  mongrel, 
and  there  was  no  other  witness  in  the  case  from  whose  testimony 
the  particular  breed  of  the  dog  could  be  inferred. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event.    All  concur. 


GWYER  et  aL  v.  GWYER  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department     May  8,  1896.) 

Wills— Construction— Vested  Interests. 

A  will  directed  a  share  of  tlie  net  income  from  testator's  property  to  be 
equally  divided  between  his  children  each  quarter  during  the  lifetime  of  his 
wife,  and,  at  her  death,  that  all  his  property  should  be  divided  equally  be- 
tween his  children  left  surviving  him.  Held^  that  his  qhildren  living  at  the 
time  of  his  death  took  at  once  a  vested  interest,  both  Ih  the  property  and  In 
the  Income,  and  that  a  son  dying  during  the  lifetime  of  his  mother  could  dis- 
pose by  his  will  not  only  of  his  Interest  as  remainder-man,  but  also  his 
equal  share  of  the  Income  thereafter  aecruiug  during  the  life  of  his  mother. 

Appeal  from  special  term,  New  York  county. 

Action  by  Mary  A.  Gwyer,  as  executrix  and  trustee,  and  another, 
against  Christopher  Gwyer,  William  E.  Gwyer,  and  others,  to  ob- 
tain the  construction  of  a  will.  From  the  judgment,  Christopher 
Owyer  appeals.    Affirmed. 

The  portions  of  the  wiU  which  affect  the  questions  raised  are  the  following: 
''Fourth.  All  the  rest,  residue,  and  remainder  of  my  said  estate,  real  and 
personal,  I  give,  devise,  and  bequeath  to  my  executors  hereinafter  named  in 
trust  and  upon  the  conditions  hereinafter  mentioned,  that  Is  to  say:  In  trust 
that  tbey  shall,  during  the  lifetime  of  my  said  wife,  receive  and  collect  all 
the  rents,  incomes,  dividends,  and  profits  thereof,  and  after  paying  all  neces- 
sary expenses  for  improvements,  repairs,  taxes,  and  assessments  thereof, 
that  they  shall,  from  said  net  Income,  pay  yearly,  and  every  year,  during  the 
life  of  my  said  wife,  the  sum  of  fifty  dollars  per  annum,  In  semiannual  pay- 
ments, to  my  stepmother,  Mary  Raymond,  and  the  like  sum  of  fifty  dollars 
per  annum,  in  like  manner,  to  my  niece  Emily  Wignall,  of  Illinois.    And  that. 
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as  to  all  the  residue  of  the  said  net  income  of  my  said  estate,  that  they  pay 
the  one-third  thereof  annually,  in  quarter-yearly  payments,  to  my  said  wife, 
for  her  own  use,  and  that,  as  to  the  other  two-thirds  thereof,  that  in  each 
and  every  quarter  they  divide  the  same  equally  between  my  children.  ♦  ♦  ♦ 
Sixth.  I  direct  that  all  the  provisions  for  legacies  and  annuities  herein  made 
shall  take  effect  and  be  payable  immediately  upon  my  decease,  and  shall 
carry  Interest  from  the  day  of  my  death."  "Eighth.  And,  upon  the  death  of 
my  said  wife,  my  will  is,  and  I  direct,  that  all  my  estates  shall  be  equally 
divided  between  my  children  whom  I  shall  have  left  survlying  me,  share  and 
share  alike.  And  if  any  child  or  children  of  mine  shall  have  died,  leaving 
lawful  issue  him  or  her  surviving,  said  issue  shall  take  among  them,  col- 
lectively, the  share  to  which  his,  her,  or  their  parent  would  have  been  eutitled. 
if  living."  The  estate  consisted  of  both  real  and  personal  property.  The 
testator's  widow  is  still  living.  The  testator  left  no  descendants  of  any  de- 
ceased child,  but  left,  him  surviving,  six  children,  one  of  whom,  John  C 
Gwyer,  has  died  since  the  testator,  without  issue,  and  leaving  a  will  in  which 
he  bequeathed  all  his  property  (except  certain  life  insurance)  to  his  brother, 
the  defendant  William  E.  Gwyer,  who  was  appointed  executor  of  his  will. 
Prior  to  his  death,  John  C.  Gwyer,  being  indebted  to  his  father,  the  testator, 
executed  to  the  plaintiffs,  as  executors,  his  personal  bond  for  the  amount  of 
such  indebtedness,  and  a  mortgage  to  secure  the  same  upon  his  share  of 
the  estate  in  remainder  in  the  property,  real  and  personal,  of  which  said 
Christopher  Gwyer  died  seised  and  possessed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BABEETT,  BUMSEY, 
O'BBIEN,  and  INGBAHAM,  JJ. 

Delos  McCurdy,  for  appellants. 

Edward  B.  Hill,  for  respondents  Mary  A,  Gwyer  and  others. 

E.  A.  Brewster,  for  respondent  William  E.  Gwyer. 

O^BRIEN,  J.  The  questions  involved  in  this  appeal  are:  (1) 
Did  John  C.  Gwyer  own  a  vested  interest  in  remainder  in  one- 
sixth  of  the  property  disposed  of  under  his  father's  will?  (2)  Is 
William  E.  Gwyer,  either  individually,  or  as  legatee  or  executor  of 
the  will  of  John  C.  Gwyer,  entitled  to  receive  the  portion  of  the 
income  which  the  latter,  if  living,  would  have  been  entitled  to? 
And  (3)  if  William  E.  Gwyer  is  entitled  to  take  under  the  will  of 
John  C.  Gwyer,  does  he  take  such  vested  estate  in  remainder,  char- 
ged with  the  payment  of  the  mortgage?  In  determining  these  ques- 
tions, resort  may  profitably  be  had  to  certain  canons  of  construc- 
tion which  have  received  judicial  sanction.  The  primary  canon  re- 
quires that  the  intention  of  the  testator,  as  gathered  from  the  entire 
will,  shall  control,  and  that,  in  cases  of  doubt  as  to  whether  an 
estate  was  intended  to  vest  or  not,  the  law  always  favors  the  vest- 
ing. Another  is  that,  unless  a  different  intention  is  expressed,  "the 
children  referred  to  in  a  will  are  those  living  at  the  testator's  death.*' 
In  re  Seebeck,  140  N.  Y.  241,  35  N.  E.  429.  This  case,  and  those  of 
Goebel  v.  Wolf,  113  N.  Y.  405,  21  N.  E.  388,  and  Jn  re  Tienken,  131 
N.  Y.  391,  30  N.  E.  109,  are,  in  principle,  upon  the  questions  h^&re 
involved,  controlling.  In  the  case  of  Goebel  v.  Wolf,  where  the 
question  arose  over  the  construction  of  a  residuary  clause,  and  where 
the  language  was  susceptible  of  a  construction  that  the  gift  there 
was  future  and  contingent,  and  not  vested,  because  it  was  found  in 
a  direction  to  divide  at  a  future  time,  nevertheless,  following  the 
construction  that  the  intent  of  the  testator  should  control,  it  was 
held  that  the  gift  was  not  to  the  children  as  a  class,  but  each  to<^ 
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a  vested  remainder  in  one-fourth  of  the  residuary  estate,  depending 
upon  the  termination  of  the  trust,  and  that  the  share  of  the  one 
who  died,  with  the  accumulations  of  income  therefrom,  descended 
to  his  heirs  or  next  of  kin,  according  to  the  nature  of  the  property; 
also,  that  such  descendants  were  entitled  to  any  income  which  might 
thereafter  accrue  during  the  trust  period.  It  will  be  noticed,  in  re- 
ferring to  the  eighth  article  of  the  will  here  in  question,  that,  in 
making  a  disposition  of  the  estate  itself,  the  language  is: 

"And,  upon  the  death  of  my  said  wife,  ♦  ♦  ♦  I  direct  that  all  my  estates 
BhaU  be  equally  divided  between  my  children  whom  I  shall  have  left  sur- 
viving me,  share  and  share  alike.  And  If  any  child  or  children  of  mine  shaU 
have  died,  leaving  issue  liim  or  her  surviving,  said  Issue  shall  take  among 
them  collectively." 

The  difference  between  the  language  thus  used  in  disposing  of 
the  estate,  and  that  used  in  disposing  of  the  income,  by  the  fourth 
article,  consists  in  the  fact  that  the  latter  clause  of  the  eighth  article, 
providing  for  the  taking  by  issue  in  case  of  the  death  of  any  child. 
Is  not  found  in  article  4.  And  it  is  upon  this  omission  or  circum- 
stance that  much  of  the  argument  of  the  appellants  is  built,  and 
while  conceding  that,  as  to  the  estate  itself,  a  vested  remainder  was 
created  in  favor  of  each  child,  which  would  go,  in  the  event  of  the 
death  of  any  child,  to  his  or  her  issue,  it  is  urged  that  the  same  can- 
not be  said  of  the  provision  relating  to  the  net  income;  the  con- 
tention being  that  the  testator  intended  to  mark  and  emphasize  a 
distinction  between  the  net  income  and  the  disposition  thereof,  and 
the  estate  itself  and  the  ultimate  disposition  thereof.  We  think, 
howevw*,  that  the  appellants  give  undue  weight  to  the  fact  that  the 
testator,  when  speaking  of  the  disposition  of  the  income,  says  noth- 
ing about  the  survivorship  in  case  of  the  death  of  any  child,  while, 
when  he  speaks  of  the  corpus  or  estate  itself,  he  does  provide  for 
its  ultimate  disposition  in  case  of  the  death  of  any  of  the  children 
during  the  continuance  of  the  trust  estate.  Speaking,  as  the  will 
does,  from  the  death  of  the  testator,  his  intention  is  clearly  expressed 
that  it  was  his  children  then  living  who  were  to  take  the  net  in- 
come; and  the  question  really  turns  upon  whether  they  Were  to  take 
it  as  a  class  or  distributively.  This  we  think  must  be  resolved  in 
favor  of  the  latter  view,  because  the  surplus  income  above  the  one- 
third  given  to  the  widow  is  not  given  to  the  children  as  a  class, 
but  distributively.  It  is  directed  to  be  divided  "among  my  chil- 
dren equally."  No  child  is  given  any  right  in  the  shares  of  the 
others.  Construing  this  will,  therefore,  in  the  light  of  the  authori- 
ties referred  to,  we  think  that  John  C.  Gwyer  took  a  vested  estate  in 
one-sixth  of  the  income,  and  also  of  the  corpus  of  the  property;  and 
he  having  left  no  issue  who  would  succeed  to  the  corpus,  and  his 
interest,  therefore,  being  divisible  and  alienable,  his  estate  passed, 
under  his  will,  to  his  brother  William  E.  Gwyer,  who,  as  to  both 
the  income  and  the  corpus,  occupies  the  same  position,  with  the  same 
rights  and  obligations,  as  to  such  share,  as  John  G.  Gwyer  had  at 
the  time  of  his  death.  John  C.  Gwyer  having  mortgaged' his  vested 
estate  in  remainder,  it  is  but  just  that  such  mortgage  should  be 
declared  to  be  a  valid  lien  thereon,  and  that  William  E.  Gwyer,  as 
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legatee  and  devisee  thereof,  take  such  vested  estate  in  remainder, 
charged  with  the  payment  of  the  mortgage. 

As  we  have  thus  reached  the  same  conclusion  arrived  at  by  the 
learned  trial  judge,  the  judgment  appealed  from  should  be  affirmed, 
with  costs.    All  concur. 


ROE  V.  NICHOLS. 
(Supreme  Court,  AppeUate  Division,  Second  Department    May  8.  1896.) 

1.  Evidence— Bank  Pass  Book. 

A  depositor's  bank  book,  containing  entries  which  show  that  a  sum 
of  money  alleged  to  have  been  loaned  to  him  was  never  paid  into  his  bank 
account,  Is  not  admissible  to  prove  that  he  did  not  receive  the  loan. 

2.  Same— Personal  Habits. 

Evidence  that  a  person's  habits  were  simple  and  inexpensive  cannot  be 
received  as  tending  to  prove  that  he  did  flot  borrow  a  large  sum  of  money, 
and  give  his  note  therefor. 

Appeal  from  circuit  court,  Suffolk  county. 

Action  by  Caroline  E.  Roe,  as  executrix  of  William  Roe,  deceased, 
against  Adaline  Nichols,  to  recpver  on  a  note.  From  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  BARTLETT,  and 
HATCH,  JJ. 

Timothy  M.  Griffing,  for  appellant. 
George  H.  Furman,  for  respondent. 

BARTLETT,  J.  The  defendant  was  sued  as  the  maker  of  a 
promissory  note,  dated  at  Patchogue,  N.  Y.,  November  4,  1889, 
whereby  she  promised  to  pay  to  William  Roe  or  order,  on  demand, 
the  sum  of  |1,060,  with  interest  at  6  per  cent.  No  question  was 
raised  as  to  the  genuineness  of  this  note.  The  defendant  averred, 
however,  that  she  received  no  consideration  therefor,  and  that  she 
had  been  induced  to  sign  it  in  ignorance  of  its  amount  and  purport, 
upon  the  plaintiff's  representation  that  it  was  necessary  to  straight- 
en up  some  busiuess  transaction  between  them.  She  also  alleged 
that  subsequently,  when  she  ascertained  the  true  import  of  the 
note,  the  plaintiff  represented  to  her  that  it  was  for  money  previ- 
ously loaned  by  William  Roe,  the  payee  named  therein,  to  Stephen 
Jennings,  a  brother  of  the  defendant,  now  dead;  but  the  defendant 
denied  that  any  such  sum  of  money  was  ever  so  loaned  to  him. 

The  question  whether  there  was  any  consideration  for  the  note 
in  suit  was  the  only  issue  litigated  on  the  trial;  and  that  issue  was 
narrowed  by  the  assertion  of  the  plaintiff  in  her  testimony  that  the 
note  was  in  fact  given  to  replace  a  previous  note,  which  she  sur- 
rendered to  the  defendant  at  the  time.  This  prior  note,  according 
to  the  plaintiff,  was  a  joint  note  to  William  Roe  for  |1,000,  executed 
by  the  defendant,  Adaline  Nichols,  and  her  brother,  Stephen  Jen- 
nings. The  brother  having  died,  the  plaintiff,  who  acted  for  her 
husband,  William  Roe,  in  the  matter,  says  she  asked  the  defendant 
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for  a  new  note;  whereupon  the  note  in  Buit,  for  |1,000,  principal, 
and  f 60,  added  for  interest,  was  drawn  up  and  signed,  and  the  de- 
fendant destroyed  the  old  one,  by  putting  it  in  the  kitchen  stove. 
Mrs.  Nichols,  on  the  other  hand,  testified  that  she  never  made  any 
such  joint  note,  and  denied  that  Mrs.  Roe  surrendered  any  paper 
to  her  when  the  note  in  suit  was  signed.  In  this  conflict  of  proof, 
the  determination  of  the  case  depended  upon  the  view  which  the 
jury  should  take  as  to  the  existence  or  nonexistence  of  the  joint  note 
described  by  the  plaintiff.  On  this  question,  under  instructions  to 
which  no  exception  was  taken,  the  jury  found  in  the  plaintiff's 
favor.  We  are  asked  to  reverse  the  judgment  entered  on  their  ver- 
dict, because  of  two  alleged  errors  in  the  exclusion  of  evidence. 
Both  rulings  relate  to  the  acts  of  Stephen  Jennings,  the  brother  of 
the  defendant,  who  is  said  to  have  joined  with  her  in  making  the 
original  note.  • 

The  defendant,  against  the  plaintiff's  objection  and  exception,  was 
allowed  to  read  in  evidence  a  book  showing  an  account  between 
Stephen  Jennings  and  the  Patchogue  Bank  from  July  7  to  August 
18,  1887,  together  with  the  vouchers  referring  to  such  account. 
Subsequently,  the  learned  trial  judge  expressed  the  opinion  that  the 
bank  book  and  vouchers  were  inadmissible,  and  he  struck  them  out,, 
giving  the  defendant  an  exception.  The  argument  in  support  of  this 
exception  is  that  the  contents  of  the  bank  book  were  relevant,  and 
were  properly  admitted  in  the  first  instance,  as  tending  to  show  that 
Stephen  Jennings  had  never  received  |1,000  from  William  Roe,  be- 
cause no  entry  of  any  such  amount,  or  of  any  money,  said  to  have 
come  from  William  Roe,  was  to  be  found  in  the  bank  book.  But 
the  bank  book  could  not  have  been  used  by  Stephen  Jennings  when 
living,  as  evidence  in  his  own  behalf,  to  show  that  he  had  never 
received  any  such  loan;  and  we  do  not  perceive  how  it  is  any  more 
available  to  the  defendant.  The  entries  in  a  depositor's  bank  book, 
made  by  a  receiving  teller,  are  not  evidence  in  the  depositor's  favor 
against  a  third  party.  Furthermore,  there  is  no  presumption  that  a 
man  deposits  in  his  bank  all  the  money  he  may  receive  by  way  of 
loans;  and  the  fact,  however  proved,  that  the  money  represented 
by  the  joint  note  did  not  go  into  the  bank  account  of  Stephen  Jen- 
nings, was  not  legal  evidence  that  he  was  not  indebted  to  William 
Roe  in  that  amount. 

An  inquiry  wafl  also  attempted  into  the  habits  of  Stephen  Jen- 
nings, for  the  purpose  of  showing  that  they  were  simple  and  inex- 
pensive, as  bearing  upon  the  probability  of  his  having  borrowed  so 
large  a  sum  as  ^1,000.  Judge  Wilmot  M.  Smith,  who  had  been  the 
executor  of  the  estate  of  the  father  of  Stephen  Jennings,  was  asked 
whether  the  latter  was  a  spendthrift  or  anything  of  that  kind.  The 
court  sustained  the  plaintiff's  objection  to  this  question.  The  ruling 
was  correct.  General  proof  as  to  a  man's  habits  in  regard  to  the 
use  of  money  is  not  relevant  upon  the  question  whether  he  made  a 
particular  promissory  note  or  not  It  deals  with  probabilities  or 
possibilities  too  remote  from  the  issue. 

Finally,  upon  the  point  that  the  verdict  was  contrary  to  the  evi- 
dence, it  is  only  necessary  to  say  that  there  is  no  such  preponder- 
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ance  as  wonld  justify  us  in  intepfering  with  the  finding  of  the  jury 
on  that  ground. 

The  judgment  and  ordef  appealed  from  must  be  affirmed,  with 
costs.    All  concur. 


DUNN  V.  BALLANTYNB. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  8,  1896.) 

NBtiLiGENCE— Discharging  Goods  from  Lighter. 

A  lighterman,  who,  in  discharging  goods  on  a  bulkhead,  negligently 
placed  them  so  that  on  the  next  day  some  of  them  feU  and  Injured  a  pei^ 
son  lawfully  on  the  bulkhead,  is  liable  to  the  person  injured,  though  the 
consignee  of  the  goods,  at  the  time  they  were  placed  on  the  buUdiead, 
gave  a  receipt  to  the  lighterman,  who  thereupon  took  the  lighter  away; 
and  his  liability  is  not  restricted  to  injuries  received  while  the  goods  were 
still   under    his   control. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Frank  P.  Dunn  against  William  C.  Ballantyne  for  per- 
sonal injuries.  From  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial  made 
on  the  minutes  of  the  court,  defendant  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  OULLEN,  BART- 
LETT,  and  HATCH,  JJ. 

Hamilton  Odell,  for  appellant. 
Willard  U.  Taylor,  for  respondent. 

BARTLETT,  J.  The  defendant,  at  the  time  of  the  occurrences  to 
which  this  suit  relates,  was  a  part  owner  and  the  manager  of  a 
steam  lighter.  On  the  28th  day  of  February,  1894,  this  vessel  dis- 
charged a  quantity  of  heavy  iron  gas  pipe  on  a  bulkhead  in  the  city 
of  New  York,  between  piers  13  and  14,  East  river.  The  pipe  was 
consigned  to  the  East  River  Gas  Company.  The  defendant  caused 
the  pipe  to  be  placed  in  two  piles  upon  the  bulkhead,  so  that  a 
passage  was  left  between  them,  through  which  persons  could  go  to 
and  from  the  street  and  the  outer  edge  of  the  bulkhead.  After  the 
pipe  was  thus  piled  a  representative  of  the  East  River  Gas  Com- 
pany signed  the  receipts  to  the  defendant  therefor,  and  the  lighter 
went  away.  On  the  following  day  the  plaintiff,  while  lawfully  upon 
the  bulkhead,  engaged  in  the  general  inspection  of  lighters  belong- 
ing to  the  Tide- Water  Oil  Company,  had  occasion  to  pass  between 
the  two  piles  of  pipe,  in  order  to  give  directions  to  a  man  employed 
upon  one  of  the  vessels  under  his  control,  which  lay  across  the  bulk- 
head, directly  in  front  of  the  two  piles.  While  in  the  passageway  be- 
tween them,  one  of  the  pipes  fell  upon  him,  breaking  his  leg  and  in- 
flicting other  injuries,  on  account  of  which  he  recovered  a  verdict  of 
f  2,600  upon  the  trial  of  this  action. 

The  appellant  makes  three  points:  First,  that  the  plaintiff  took 
no  care  to  avoid  the  injury,  although  the  danger  was  apparent; 
second,  that  there  was  no  sufficient  proof  of  the  defendant's  negli- 
gence, particularly  because  the  pipe  might  have  assumed  a  danger- 
ous position  after  the  defendant  left  it,  and  before  the  accident,  by 
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reason  erf  the  intenrention  of  other  persons;  and,  tUrd,  that  the  de- 
fendant's liability  in  respect  to  the  pipes  ceased  when  he  delivered 
them  to  the  consignee,  and  he  could  not  be  held  liable  for  any  in- 
jury sustained  by  the  plaintiff  after  such  delivery,  even  if  that  in- 
jury resulted  from  the  improper  piling  of  the  pipes  by  the  defendant. 

Considering  these  points  in  their  order,  we  think  the  question  of 
contributory  negligence  was  properly  left  to  the  jury.  The  situa-  • 
tion  of  the  vessel,  whose  presence  at  the  bulkhead  called  the  plaintiff 
there,  appears  to  have  been  such  as  to  make  the  passage  between 
the  two  piles  of  pipe  the  most  convenient  access  to  the  place  where 
his  duties  called  him.  He  was  in  haste  in  his  work,  and  it  can 
hardly  have  been  manifest  to  one  engaged  as  he  was  that  the  pipe 
was  likely  to  fall  just  then,  inasmuch  as  the  piles  had  in  fact  re- 
mained for  many  hours  without  change. 

As  to  the  negligence  of  the  defendant,  there  is  ample  proof  to  sus- 
tain the  finding  of  the  jury.  Although  there  is  some  conflict  in  the 
testimony  as  to  the  precise  position  of  the  pipe  which  fell,  with 
respect  to  the  other  pipes  in  the  pile,  at  different  times  after  they 
were  unladen  on  the  bulkhead,  there  was  positive  evidence  from  one 
witness,  who  appears  to  have  had  no  interest  in  the  case,  from  which 
the  jury  could  infer  that  the  pipe,  at  the  time  of  the  accident,  re- 
mained in  substantially  the  same  position  as  that  in  which  the  de- 
fendant left  it.  This  witness  said  he  saw  the  pile  about  15  minutes 
after  the  lighter  had  discharged  the  pipe,  and  that  it  was  then  in 
the  same  condition  in  which  he  saw  it  on  the  following  day,  be- 
tween half-past  8  and  10  o'clock.  The  accident  happened  about 
noon. 

The  most  important  point  made  by  the  appellant  is  the  third. 
The  argument  to  support  it  is  that  the  putting  up  of  a  pile  of  pipe 
on  a  bulkhead  is  analogous  to  the  construction  of  a  house.  If  the 
house  is  built  by  an  independent  contractor,  he  only  is  liable  for  in- 
jury sustained  by  third  parties  while  work  is  going  on.  But  when 
the  house  in  completed  and  turned  over  to  the  owner,  and  accepted 
by  him,  so  that  he  controls  it,  the  liability  of  the  contractor  to  third 
parties  is  terminated.  We  do  not  think  such  a  case  is  analogous  to 
that  before  us.  Here  the  structure,. if  it  may  be  so  called,  was  put 
up  in  a  public  place,  to  which  people  generally  have  a  right  to  re- 
sort, just  as  they  have  the  right  to  use  the  streets  of  a  city.  While 
it  is  intended  that  the  bulkhead  shall  be  used  for  the  temporary 
storage  of  goods  in  transit,  no  one  has  a  right  to  store  them  there 
in  such  a  manner  as  to  endanger  the  persons  of  those  who  rightly 
resort  to  the  wharf,  any  more  than  a  person  who  is  engaged  in  the 
construction  of  a  house  in  a  city  has  the  right  to  pile  bricks  or  build- 
inp:  material  upon  the  sidewalk  or  in  the  street  in  such  a  manner  as 
to  imperil  passers-by.  The  case  closely  resembles  Earl  v.  Crouch 
(Sup.)  10  N.  Y.  Supp.  882;  Id.,  16  N.  Y.  Supp.  770;  Id.,  131  N.  Y. 
613,  30  N.  E.  864.  In  that  action  the  defendant  was  a  lumber 
dealer,  who  piled  a  quantity  of  lumber  in  a  street  in  Rochester,  in 
such  a  negligent  manner  that  it  fell  upon  a  little  child  and  caused 
his  death.  A  verdict  in  favor  of  the  administrator  was  sustained  by 
the  general  term  in  the  Fifth  department,  and  affirmed  in  the^court  , 
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of  appeals.  A  reference  to  the  record  shows  that  before  the  acci- 
dent the  defendant  had  actually  delivered  the  lumber  to  the  con- 
tractor, who  was  to  use  it  in  building;  so  that  his  control  over  it 
had  ceased  just  as  completely  as  had  the  control  of  the  defendant 
in  the  present  case  over  the  pipe  which  he  piled  upon  the  bulkhead. 
This  fact,  however,  did  not  relieve  him  from  liability.  See  Court  of 
Appeals  Gases,  Brooklyn  Law  Library,  vol.  1041.  It  would  seem 
that  under  such  circumstances  the  person  who  erects  a  dangerous 
structure  in  a  highway  or  public  place,  as  well  as  the  person  who  ac- 
quires, own^ship,  and  subsequently  assumes  control  thereof,  with 
knowledge  or  notice  of  its  true  condition,  is  responsible  tot  injuries 
which  may  result  from  its  presence. 
T  think  the  judgment  should  be  affirmed.    All  concur. 


LYON  V.  AVIS  et  al. 

(Supreme  Court,  AppeUate  Division,  First  Deiwrtment.    May  8,  1896.) 

1.  Negligence— Use  op  Streets— Contributory  Negligexcb. 

Plaintiff,  a  hod  carrier,  while  filling  his  hod  from  a  i^le  of  mortar  Id 
the  street,  was  run  over  by  defendant's  truck  and  Injured.  The  con- 
tractor under  whose  orders  he  was  working  had  a  permit  to  place  mortar 
In  the  street.  Held,  that  the  mere  fact  that  plaintiff  was  using  the  high- 
way for  a  purpose  foreign  to  its  ordinary  use  did  not  make  him  guilty  of 
contributory  negligence  as  a  matter  of  law,  but  It  wa«  for  the  jury  to 
say  whether,  la  view  of  his  special  surroundings,  he  was  negligent. 

3.  Same— Necbssart  Care— Instructioks. 

In  such  case  it  was  error  to  refuse  to  charge  that  It  was  the  duty  of 
one  using  the  street  for  the  purpose  of  mixing  mortar  or  tilling  the  same 
Into  a  hod  to  use  diligence  In  avoiding  danger,  especially  in  looking  out 
for  teams,  and  if  plaintiff,  as  a  result  of  not  using  such  diligence,  was 
injured,  he  could  not  recover;  and  the  error  was  not  cured  by  a  general 
instruction  that  it  was  plaintiff's  duty  to  exercise  ordinary  and  reason- 
able  care,  to  use  his  eyes  and  ears,  and  to  exercise  aU  the  faculties  which 
he  possessed,  in  view  of  his  age  and  intelligence. 

Appeal  from  court  of  common  pleas,  trial  term. 

Action  bv  Michael  J.  Lyon  against  William  A.  Avis  and  oth«« 
to  recover  damages  for  injuries.  From  a  judgrment  entered  on  a 
verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  made  on  the  minutes,  defendants  appeal.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSET, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Henry  B.  Twombly,  for  appellants. 
Thomas  P.  Wickes,  for  respondent. 

BARRETT,  J.  This  was,  as  the  learned  trial  judge  observed  in 
his  charge,  peculiarly  a  case  for  the  jury.  The  plaintiff  was  in- 
jured by  the  defendants'  truck  while  he  was  occupied  in  mixing 
mt)rtar  upon  the  highway  in  front  of  223  Madison  street,  in  this 
city.  He  was  a  laborer,  employed  by  one  Harlow,  who  had  the 
contract  for  plastering  a  building  which  was  being  erected  at  the 
above  nuuibor.  Harlow  had  a  pile  of  mortar  there  upon  the  street, 
and  the  plaintiff  says  he  was  stooping  down  in  the  act  of  filling  his 
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hod,  when  he  was  run  over  by  the  defendants'  trnck.  We  entirely 
disagree  with  the  appellants  in  their  view  of  the  facts.  The  plain- 
tiff's story,  fortified  by  that  of  his  fellow  laborer  Higgins,  was  sulli- 
cient  to  take  the  case  to  the  jury.  Their  story  was  denied  by  the  de- 
fendants' witnesses,  bat  the  conflict  raised  a  fair  question  as  to  the 
negligence  of  the  defendants'  driver,  and  also  as  to  the  plaintiff's 
freedom  from  negligence.  The  plaintiff's  employment  was  lawful. 
Harlow  was  authorized,  under  his  permit,  to  place  material  upon  the 
street,  and  the  plaintiff  had  a  right  to  obey  his  employer's  orders 
with  respect  thereto.  It  may  be  that  there  was  no  authority  upon 
Harlow's  part  to  utilize  the  street  for  the  mixing  of  mortar.  The 
peimit  did  not,  perhaps,  cover  such  a  use.  But  the  plaintiff  was 
nevertheless  under  the  protection  of  the  law,  and  could  not  be  run 
over  with  impunity.  We  entirely  dissent  from  the  proposition  that, 
because  of  his  presence  in  the  vicinity  of  this  pile  of  mortar,  he  was 
guilty  of  contributory  negligence  as  matter  of  law.  What  may 
properly  be  held  is  that,  under  the  circumstances,  he  was  bound  to 
be  duly  vigilant  for  his  own  protection.  His  situation  was  not  like 
that  of  an  ordinary  pedestrian  upon  a  city  sidewalk,  or  even  of  a 
person  crossing  a  street.  He  was  utilizing  the  highway  for  a  pur- 
pose foreign  to  its  ordinary  use;  a  purpose  which  is  specially  per- 
mitted only  because  of  exceptional  business  needs.  But  the  use  was 
necessarily  fraught  with  danger.  It  called  for  vigilance  correspond- 
ing to  the  exigencies  of  the  situation.  No  man  should  deliberately 
place  himself  in  a  position  where  horses  and  vehicles  are  constantly 
passing  and  repassing,  without  being  mindful  of  his  surroundings. 
The  question  whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence, therefore,  involved  the  consideration  of  his  acts  with  regard 
to  his  special  surroundings  at  the  time  of  the  injury.  It  was  to  em- 
phasize the  necessity  for  vigilance  commensurate  to  the  situation 
that  the  defendants  requested  the  learned  trial  judge  to  charge  the 
following  proposition : 

"(3)  It  is  the  duty  of  one  using  the  street  for  the  purpose  of  mixing  mortar^ 
or  filling  the  same  into  a  hod,  tx>  use  diligence  in  avoiding  danger,  especially 
in  looking  out  for  teams;  and  if  the  Jury  believe  from  tlie  evidence  that  the 
plaintiff  did  not  use  such  diUgence,  and  by  reason  thereof  met  with  this  acci- 
dent, he  cannot  recover  from  this  defendant.'* 

The  learned  judge  declined  to  charge  the  proposition,  and  the  de- 
fendants excepted.  We  think  this  was  error.  The  language  of  the 
requeert  seems  to  us  to  be  a  correct  condensation  of  the  true  rule 
applicable  to  the  circumstances.  We  have  searched  diligently  for  a 
satisfactory  answer  to  this  assignment  of  error,  but  we  find  none- 
The  respondent,  indeed,  does  not  deny  the  accuracy  of  the  rule  em- 
bodied in  the  request.  He  seeks  to  cure  the  error  by  the  sugges- 
tion that  the  learned  court  had  already  charged  the  proposition  in 
ather'language,  and  that  the  request  was,  therefore,  repetitious.  It 
was  not  declined  upon  any  such  ground,  and  the  context  indicates 
that  it  was  declined  because  it  was  noit  deemed  accurate.  If,  how- 
ever, it  was  covered  by  any  other  part  of  the  charge,  it  was  not 
error  to  decline  to  repeat  it  in  another  form.  We  have  examined 
the  charge  with  care,  but  we  fail  to  find  any  language  which.-can  bej 
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deemed  the  full  eqniYalent  of  this  proposition.  There  was  a  state- 
ment of  a  general  character  that  it  was  the  plaintiff's  duty  to  ex- 
ercise ordinary  and  reasonable  care,  and  to  use  his  eyes  and  ears, 
and  to  exercise  all  the  faculties  which  he  possessed,  in  view  of  his 
age  and  intelligence.  This  was  well  enough,  but  it  was  somewhat 
vague  and  general  as  applied  to  the  plaintiff's  surroundings.  We 
cannot  say  that  it  was  all-suflflcient,  and  that  a  proposition  which 
applied  the  general  rule  to  the  special  facts  of  the  case  was  repeti- 
tious. On  the  contrary,  we  think  that  a  charge  of  a  stereotyped 
character  as  to  contributory  negligence  in  general  hardly  met  the 
needs  of  the  case.  It  could  not  have  clearly  impressed  upon  the 
jury  the  precise  question  which  they  were  called  upon  to  determine. 
That  question,  as  we  have  already  pointed  out,  was  whether  the 
plaintiff's  vigilance  was  commensurate  to  the  requirement  of  his  sur- 
fundings.  It  was  that  particular  feature  of  the  case  to  which  the 
proposition  was  pointedly  addressed.  We  think  it  was  proper  to 
call  the  attention  of  the  .jury  to  the  plaintiff's  surroundings  in  con- 
nection with  the  instruction  as  to  contributory  negligence,  and  to 
aiply  the  rule  to  those  surroundings.  It  will  not  do  in  all  cases  to 
confine  instructions  to  a  general  statement  that  the  plaintiff  must 
establish  the  defendant's  negligence  and  his  own  freedom  there- 
from. Such  a  charge  is  not  always  helpful  to  a  jury,  nor  does  it 
clarify  the  precise  question  before  them.  We  have  but  little  regard 
for  subtle  and  involved  requests  which  tend  only  to  mislead  or  con- 
fuse. But,  although  requests  are  sometimes  abused,  they  frequent- 
ly serve  a  good  purpose  when  the  ground  has  not  already  been  cov- 
•ered  by  the  charge  in  putting  the  real  question  in  concrete  form. 
Thus  it  was  here.  The  leamal  judge  in  his  colloquial  charge  dealt 
with  a  mere  statement  of  the  general  rule  of  law.  He  followed  that 
.by  charging,  at  the  plaintiff's  request,  certain  si)eciflc  propositions 
applicable  to  his  situation,  and  favorable  to  his  contention;  such, 
for  instance,  as  that  the  jury  were  not  justified  in  inferring  negli- 
gence from  the  mere  fact  that  he  was  upon  the  roadway;  and,  fur- 
ther, that  a  footman  has  a  right  to  be  in  the  public  street,  either  for 
the  purpose  of  crossing  it  or  for  any  other  lawful  purpose.  Surely, 
after  this,  it  was  proper  to  tell  the  jury  that  there  was  something 
more  in  the  case  than  the  mere  fact  that  the  plaintiff  was  upon  the 
roadway,  and  that  he  had  a  right  to  be  there  for  a  lawful  purpose. 
It  was  justly  essential  to  supplement  this  by  the  further  statement 
that  the  plaintiff  was  upon  the  roadway  for  business  purposes,  and 
that  these  purposes  certainly  called  for  diligence  in  avoiding  danger, 
and  especially  in  looking  out  for  teams.  It  is  impossible  to  say  that 
the  charge  covered  this  proposition,  either  in  terms  or  substantially. 
On  the  contrary,  when  the  entire  charge  is  considered,  it  is  apparent 
that  the  case  went  to  the  jury  upon  a  false  notion  that  the^  plain- 
tiff's right  to  be  where  he  was  diminished  the  extent  of  the  vigilance 
properly  required  of  him,  and  the  necessity  for  its  due  exercise.  It 
should  have  been  put  the  other  way,  namely,  that,  being  where  he 
was,  the  plaintiff's  vigilance  should  have  been  increased,  not  dimin- 
ished. The  vigilance  should  certainly  have  been  adequate  to  this 
pusiiirii  ^*L  Jaii>^-  r.     We  think,  therefore,  that  the  propositi oi^   un- 


8up.Ct.)  LOGKWOOD  V.  MILD£BERQEB.  1107 

der  consideration  should  have  been  charged,  and  that  its  refusal 
was  distinctly  prejudicial  to  the  defendants. 

The  judgment  and  order  appealed  from  should  therefore  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellants  to 
abide  the  event.    All  concur. 


LOGKWOOD  V.  MILDEBERGER  et  aL 

(Supreme  Court,  AppeUate  Division,  Second  Department    May  8,  1896.) 

Testamsntabt  Powbrs—Execution. 

Testatrix  was  a  beneficiary  under  her  grandmother's  will,  which  con- 
tained a  bequest  in  trust  for  her  for  life,  remainder  to  her  Issue,  If  any, 
with  power,  in  case  she  died  without  Issue,  to  give  by  will  half  of  lue 
trust  estate  to  her  husband.  Besides  the  trust  property,  testatrix  owned 
an  estate  of  about  1^50.000  in  her  own  right.  By  her  will,  made  at  the 
time  of  tier  marriage,  after  giving  legacies  to  various  persons,  she  devised 
some  real  estate  owned  by  her  to  her  husband,  and  provided  that  "all 
the  rest,  residue,  and  remainder  of  my  estate,  real  and  personal,  I  give, 
devise,  and  bequeath  to  any  child  or  children  that  may  be  bom  to  me,  in 
equal  shares.  •  •  •  In  case,  however,  I  die  without  issue  me  surviving, 
then  I  give  all  said  rest,  residue,  and  remainder  of  my  estate  to  my  hus- 
band." Held  that,  by  such  will,  testatrix  did  not  intend  to  execute  the 
power  given  her  under  her  grandmother's  will,  but  she  Intended  only  to 
dispose  of  the  estate  held  in  her  own  right. 

Appeal  from  special  term,  Westchester  county. 

Action  by  John  E.  Lockwood,  as  substituted  trustee  under  the  will 
of  Catharine  Lowerre,  deceased,  against  Elwood  Mildeberger  and 
others.  There  was  a  judgment  in  favor  of  plaintiff,  and  defendant 
Mildeberger  appeals.    Affirmed. 

Argued  before  BROWN,  P.  J.,  and  PRATT,  CULLEN,  BART-^ 
LETT,  and  HATCH,  JJ. 

Theodore  H.  Silkman,  for  appellant. 

Gratz  Nathan  and  William  R  Woodin,  for  respondents. 

BROWN,  P.  J.  This  action  was  brought  by  the  plaintiff  to  ob- 
tain a  judgment  for  the  final  settlement  of  his  accounts  as  trustee 
under  the  last  will  and  testament  of  Catharine  Lowerre,  deceased, 
and  for  the  distribution  of  one-sixth  part  of  said  estate  held  in  trust 
for  Adelaide  L.  Mildeberger,  the  granddaughter  of  Mrs,  Lowerre, 
and  the  wife  of  the  appellant,  Elwood  Mildeberger.  Mrs.  Lowerre 
died  in  1875,  leaving  a  last  will  and  testament,  whereby  die  be- 
queathed one-sixth  of  her  residuary  estate  to  her  executors,  in  trust 
to  apply  the  income  to  the  use,  maintenance,  and  education  of  her 
said  granddaughter;  and,  upon  her  death,  the  said  one-sixth  was 
bequeathed  to  the  lawful  issue  of  said  granddaughter  then  surviv- 
ing, and,  in  default  of  issue,  to  the  then  surviving  children  of  the 
testatrix,  and  the  lawful  issue  then  surviving  of  such  children  who 
had  previously  thereto  died. 

The  said  will  also  contained  the  following  provision: 
"Sixteenth.  It  is  my  further  will  that  in  case  any  one  or  more  of  my  said 
children,  or  my  said  granddaughter  Adelaide  L.  Lockwood,  shall  dle^wlth-  , 
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out  leaviDg  lawful  issue  surviving  at  his  or  her  decease,  every  child  and  said 
grandchild  so  dying  shall  be,  and  hereby  is,  authorized  and  empowered  to 
dispose  of  one  equal  half  of  the  said  sixth  part  of  my  estate  hereinabove 
devised  to  or  in  trust  for  such  child  or  said  grandchild  so  dying,  to  the  sur- 
viving wife  or  husband  of  such  child  or  said  grandchild,  if  any  there  shall 
be,  by  a  last  will  and  testament,  or  by  any  other  instrument  in  writlng,^ 
under  his  or  her  hand  and  seal,  executed  in  the  presence  of  two  or  more  cred- 
ible witnesses." 

On  June  10,  1891,  the  said  Adelaide  married  the  appellant,  El- 
wood  Mildeberger,  and  on  that  day  executed  a  last  will  and  testa- 
ment, wherein,  after  some  specific  bequests  and  a  devise  to  her  hus- 
band of  certain  real  estate  in  New  York  City,  it  was  provided  as  fol- 
lows : 

"Fourth.  AU  the  rest,  residue,  and  remainder  of  my  estate,  real  and  per- 
sonal, I  give,  devise,  and  bequeath  to  any  child  or  children  that  may  be  bom 
to  me,  in  equal  shares,  such  shares  to  be  paid  to  them  upon  their  attaining 
twenty-one  years  of  age;  in  the  meantime,  my  executors  to  receive  the  rents, 
income,  and  profits,  accumulating  the  same,  or  apply  the  sama  to  such  in- 
fants' benefit,  according  to  their  direction.  In  case,  however,  I  die  without 
issue  me  surviving,  then  I  give  all  said  rest,  residue,  and  remainder  of  my 
estate  to  my  husband.  El  wood  Mildeberger." 

In  March,  1895,  Mrs.  Mildeberger  died  without  issue,  and  there- 
after her  will  was  duly  admitted  to  probate.  She  left  an  estate  in 
personal  property  amounting  to  between  |50,000  and  |60,000,  and 
the  real  estate  in  New  York  City  devised  to  the  appellant 

The  question  presented  on  this  appeal  is  whether  the  power  vest- 
ed in  Mrs.  Mildeberger  by  her  grandmother's  will  was  executed  by 
the  residuary  clause  of  her  will.  The  appellant  contends  that  it  was, 
and  that,  as  residuary  legatee,  he  is  entitled  to  receive  from  the 
plaintiff  one-half  of  the  trust  fund.  The  special  term  held  that  the 
power  was  not  executed,  and  the  judgment  appealed  from  awards 
the  fund  to  the  heirs  at  law  of  Mrs.  Lowerre  in  equal  shares  per 
stirpes. 

By  section  126  of  the  statute  of  powers  (1  Rev.  St  p.  737),  it  is 
enacted  that: 

**The  lands  embraced  in  a  power  to  devise,  shall  pass  by  a  will  purporting 
to  convey  all  the  real  property  of  the  testator  unless  the  Intent  that  the 
will  shaU  not  operate  as  an  execution  of  the  i>ower  shall  appear,  expressly  or 
by  necessary  implication." 

By  analogy,  the  same  rule  of  construction  applies  to  wills  of  i)er- 
sonal  property.  Button  v.  Benkard,  92  N.  Y.  295.  The  provision 
quoted  changed  the  rule  of  the  common  law,  which  treated  the  ques- 
tion whether  a  particular  disposition  was  an  execution  of  a  power 
as  one  of  intention,  whether  the  party  meant  to  execute  the  power 
or  not  4  Kent,  Comm.  333;  Bennett  v.  Aburrow,  8  Ves.  609; 
White  V,  Hicks,  33  N.  Y.  383-^93. 

The  will  of  Mrs.  Mildeberger  does  not  indicate  an  affirmative  in- 
tention to  execute  the  power,  neither  does  the  intent  not  to  exe- 
cute it  appear  expressly  therein;  and  our  inquiry  must  thwefore  be 
whether  an  intention  not  to  execute  it  appears  by  necessary  impli- 
cation. In  determining  this  question,  we  may,  I  think,  follow  the 
rule  applied  in  cases  arising  under  the  common  law,  where  the  in- 
quiry was  whether  the  testator,  in  the  dispositions  he  made,  in- 
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tended  to  execute  the  power.  We  may  examine  all  parts  of  the  will, 
and  consider  its  language  and  its  terms  in  the  light  of  the  circum- 
stances surrounding  the  testatrix  at  the  time  of  the  execution  of 
the  instrument.  We  may  compare  the  dispositions  of  the  will  with 
the  testatrix's  own  property,  if  thereby  we  may  ascertain  whether 
there  was  an  intention  to  embrace  in  the  bequests  of  the  will  the 
property  she  was  by  the  power  entitled  to  disDoee  of.  White  v. 
Hicka,  supra.  Unless,  however,  it  shall  appear  from  an  examina- 
tion of  the  will,  in  connection  with  the  circumstances  surrounding 
the  testatrix,  that  she  did  not  intend  to  execute  the  power,  the  stat- 
utory presumption  must  prevail.  Mrs.  Mildeberger,  at  the  death 
of  her  grandmother,  was  15  years  of  age,  and,  at  the  date  of  her  mar- 
riage and  the  execution  of  her  will,  was  about  the  age  of  30  years. 
There  is  nothing  in  the  record  that  shows  she  had  actual  knowledge 
of  the  existence  of  the  power  in  her  grandmother's  will;  but  she 
had  been  in  receipt  of  the  income  of  the  trust  fund  for  many  years, 
and  we  must  presume  that  she  was  acquainted  with  the  terms  of 
the  trust  and  the  power  vested  in  her  as  to  the  disposition  of  a 
part  of  the  trust  fund.  It  is  stated  in  the  appellant's  brief  that  she  . 
never  knew  that  she  was  possessed  of  any  power  of  appointment 
under  her  grandmother's  will.  I  am  unable,  however,  to  find  any 
authority  for  that  statement;  and  it  would  be,  I  think,  remarkable, 
if  a  person  of  her  mature  years,  having  received  the  income  from  the 
trust  fund  for  so  long  a  time,  had  not  been  informed  of  her  rights 
in  reference  thereto. 

We  are  of  the  opinion  that  the  will,  read  in  connection  with  the 
other  facts  shown  by  the  testimony,  indicates  that  Mrs.  Mildeberger 
intended  not  to  execute  the  power.  She  possessed,  at  the  date  of 
her  will,  in  her  own  right,  real  estate  in  the  city  of  New  York,  and 
personal  estate  amounting  to  about  150,000.  By  her  will,  she  de- 
vised the  real  estate  to  her  husband,  and  bequeathed  about  one-half 
of  her  personal  estate  in  specific  legacies.  She  then  gave  "all  the 
rest,  residue,  and  remainder"  of  her  estate  to  any  child  or  children 
that  should  be  born  to  her,  in  equal  shares,  to  be  paid  to  them  upcn 
attaining  21  years  of  age.  It  is  plain  that  these  provisions  related 
solely  to  her  individual  estate,  and  had  no  reference  to  the  power. 
The  power  was  special,  in  that  the  disposition  which  it  authorized 
was  limited  to  be  made  to  her  husband.  It  could  not  be  executed 
for  the  benefit  of  her  children.  In  default  of  its  execution,  the  trust 
fund  passed  to  her  children  under  her  grandmother's  will.  We  can- 
not assume  that  Mrs.  Mildeberger  intended  to  repeat  the  provision 
of  her  grandmother's  will  in  this  respect,  especially  in  view  of  the 
fatt  that  the  bequest  is  operative  upon  her  own  individual  estate. 
Following  the  bequest  to  the  child  or  children  that  should  be  born 
to  her  is  the  bequest  to  her  husband.  It  is  in  the  following  language: 
'In  case,  however,  I  die  without  issue  me  surviving,  then  I  give  all 
said  rest,  residue,  and  remainder  of  my  estate  to  my  husband,  El- 
wood  Mildeberger."  It  is  quite  apparent  that  the  testatrix  intended, 
in  case  she  died  without  children,  to  give  to  her  husband  the  same 
property  that  she  gave  to  her  children,  if  any  such  should  be  born  to 
her.    In  other  words,  she  intended  to  dispose  of  her  own  estate,  and 
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no  more.  Tbe  clear  expression  of  her  intention  to  limit  the  operation 
of  her  will  to  her  own  individual  estate  necessarily  implies  an  intent 
not  to  execute  the  power.  She  knew  that,  upon  her  failure  to  execute 
the  power,  the  corpus  of  the  trust  fund  would  go  to  her  children,  and, 
in  case  no  children  were  bom  to  her,  to  the  heirs  at  law  of  her 
grandmother.  So  far  as  we  can  judge  from  her  acts,  she  was  con- 
tent with  that  disposition  of  the  fund.  Very  clearly,  she  did  not  in- 
tend that  her  husband  should  take  all  of  her  property.  She  gave 
to  him  only  about  one-half  of  her  own  personal  estate,  the  rest  go- 
ing to  friends  and  charitable  institutions.  The  fair  Inference  from 
all  the  facts  before  us  is  that,  as  to  the  corpus  of  the  trust  fund, 
she  was  content  with  the  disposition  made  by  her  grandmother's  will. 
The  judgment  should  therefore  be  affirmed,  wiSi  costs  to  the  par- 
ties who  have  appeared  on  this  appeal,  payable  out  of  the  fund. 
All  concur. 


Mcdonald  et  al.  v.  OOHEN,  MarehaL 

(Supreme  Court,  Appellate  Division,  First  Department     May  8,  1896.) 

Attachment— Grounds — Fraudulent  Transfer. 

The  transfer  of  property  by  a  debtor,  even  if  fraudulent  as  to  bis  cred- 
itors, does  not  authorize  the  creditors  to  seize  other  property  of  the  trans- 
feree, on  attachments  against  the  debtor. 

Appeal  from  trial  term. 

Action  by  William  F.  McDonald  and  others  against  Solomon 
Cohen,  as  marshal.  From  a  judgment  entered  on  a  verdict  in  favor 
of  plaintiffs,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.     Affirmed. 

The  complaint  alleges  that  the  plaintiffs  are  co-partners  and  the  defendant 
a  marshal  of  the  city  of  New  York,  that  the  former  was  the  owner  and  In  pos- 
session of  furniture  to  the  amount  of  $500,  and  that  on  the  18th  of  July,  1891, 
the  defendant  wrongfully  became  possessed  of  such  furniture,  and  refused 
to  return  it  to  the  plaintiffs  upon  demand.  The  answer  denies  all  the  mate- 
rial allegations  of  the  complaint,  and,  for  a  separate  defense,  sets  forth  that 
in  an  action  brought  by  one  Louis  Boniface  against  James  McDonald,  an 
attachment  was  issued  against  the  property  of  McDonald  to  the  defendant 
as  marshal,  and  that  by  virtue  thereof  he  levied  upon  this  property,  belong- 
ing to  the  said  James  McDonald.  The  evidence  shows  that  James  McDonald, 
against  whom  the  attachment  was  issued,  and  under  which  the  defendant 
levied  upon  the  furniture,  was  the  father  of  these  plaintiffs,  and  that  prior 
to  October,  1880,  he  was  engaged  in  carrying  on  the  furniture  and  aucti(Hi 
business  at  No.  79  Nassau  street  and  on  Jersey  City  Heights,  having  as 
clerks  in  his  employ,  upon  a  salary,  these  plaintiffs;  that  at  about  the  date 
mentioned  the  father  left  for  Europe,  after  having  given  a  bill  of  sale  of  the 
factory  and  furniture  business  to  the  plaintiffs,  and  of  the  auction  business 
to  another  son,  Samuel;  and  that  thereafter  the  plaintiffs  went  into  posses> 
sion  of  the  store  in  Nassau  street  and  the  factory  in  Jersey  City  Heights, 
and  continued  the  business  in  their  own  name.  It  was  shown  that,  at  the 
time  of  the  transfer  of  the  business  and  factory  to  plaintiffs,  James  McDon- 
ald was  indebted  to  various  persons,  and  that  the  consideration  of  such  trans- 
fer was  an  agreement  upon  the  part  of  plaintiffs  that  they  would  satisfy  and 
discharge  such  indebtedness.  Of  the  goods  which  they  thus  obtained,  some 
were  sent  to  fill  orders  forwarded  from  Europe  by  the  father,  and  other  por- 
tions were  sold  here,  and,  after  deducting  from  the  proceeds  sufficient  tcft 
living  expenses,  the  balance  was  applied  to  the  payment  of  the  father's  debts. 


Sup.  Ct.)  M'dONALD   v.  COHEN.  1111 

It  appeared,  furtJier,  that  the  plaintiffs,  in  addition  to  the  property  originally 
received  from  the  father,  continued  to  manufacture  goods  at  Jersey  City 
Heights,  and  send  them  to  Nassau  street  for  sale,  and  that  the  desks  seized 
by  the  defendant  were  some  of  the  goods  so  manufactured. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Abram  Kling,  for  appellant 
Thomas  Darlington,  for  respondents. 

O'BRIEN,  J.  The  appellant  contends  that  the  transfer  by  Mc- 
Donald of  all  his  property  to  his  sons,  at  a  time  when  he  was  largely 
indebted  to  his  creditors,  upon  an  agreement  that  they  would  pay  his 
indebtedness,  and  not  apply  any  of  the  proceeds  to  their  own  use  until 
the  obligations  of  the  father  were  settled,  was  evidence  of  a  transfer 
with  intent  to  hinder  and  delay  creditors,  and  prevent  them  from 
collecting  their  debts;  and  that,  it  being  shown  that  there  were 
creditors  who  were  not  paid  by  plaintiffs,  the  bill  of  sale  was  void 
as  to  such  unsecured  creditors. 

Our  reading  of  the  record  renders  it  entirely  unnecessary  to  dis- 
cuss this  question,  because  we  think  it  is  abundantly  shown  that  the 
property  taken  by  the  defendant  was  no  portion  of  the  original  prop- 
erty transferred  by  the  judgment  debtor,  but  was  property  which, 
long  subsequent  to  such  transfer,  was  made  in  the  factory,  and  taken 
to  plaintiff's  place  of  business  for  sale.  Thus  it  is  shown  that  the 
transfer  was  made  in  October,  1890;  that  thereafter  the  plaintiffs 
entered  into  possession,  and  continued  in  possession  for  some 
months,  selling  the  property,  and  applying  the  proceeds,  as  they  had 
agreed,  to  the  payment  of  their  father's  debts,  and  filling  such  orders 
as  he  sent  from  Europe;  so  that,  when  the  seizure  was  made  in 
July,  1891,  they  had,  out  of  the  proceeds  of  the  property,  fully  paid 
the  consideration  agreed  to  be  paid.  In  addition,  they  had  contin- 
ued, on  their  own  account,  to  manufacture  desks  at  the  Jersey  City 
factory,  which  were  brought  from  that  place  to  the  Nassau  street 
store;  and  the  uncontradicted  evidence  in  the  case  is  that  it  was 
property  answering  this  description,  subsequently  manufactured 
by  the  plaintiffs,  and  forming  no  part  of  the  original  property  trans- 
ferred to  them  by  the  father,  that  was  seized  by  the  defendant 
The  latter  presented  no  evidence  to  justify  his  levy  upon  such  prop- 
erty, and  at  the  close  of  the  case  the  trial  judge  would  have  been 
justified  in  directing  a  verdict  for  the  plaintiffs,  leaving  to  the  jury 
an  assessment  of  the  value  of  the  property  so  wrongfully  taken. 

As  no  complaint  is  made  to  the  charge  upon  the  question  of  dam- 
ages, and  as  the  amount  awarded  was  much  less  than  the  jury 
might  have  given,  the  verdict  should  not  be  disturbed. 

Judgment  affirmed,  with  costs.     All  concur. 
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LOGELING  V.  NEW  YORK  EL.  R.  CO.  et  aL 

(Supreme  Court,  Appellate  Dlylalon,  First  Department    May  8,  189C.) 

1.'  Appeal— Ordbb  Allowing  Amendment— Estoppel. 

Defendant,  by  accepting  the  terms  on  which  an  amendment  of  the  com- 
plaint was  allowed,  waives  his  right  to  appeal  from  the  order  allowing 
such  amendment. 
2.  Same— Admissibilitt  of  Evidencb— Harmless  Error. 

In  an  action  for  damages  to  real  estate,  where  the  damages  allowed 
were  clearly  inadequate,  the  admission  of  testimony  as  to  conversatious 
between  plaintiff  and  his  former  tenants  as  to  their  reasons  for  not  re- 
leasing was  harmless  error. 

8.  Limitation  op  Actions— Amendment  op  Complaint— New  Cause  of  Action. 
In  an  action  for  damages  to  real  estate,  begun  in  1880,  an  amended 
complaint  was  filed  in  1895  stating  substantially  the  same  cause  of  action, 
based  on  the  same  wrongful  act  as  Uiat  set  out  in  tlie  original  complaint. 
The  original  complaint  was  susceptible  of  the  same  construction  as  the 
amended  complaint,  though  the  latter  was  more  specific  in  its  allega- 
tions. Held,  that  the  amended  complaint  should  not  be  considered  as 
stating  a  new  cause  of  action,  barred  by  the  statute  of  limitations,  but 
was  governed  by  Code  CIt.  Proc.  §  415,  providing  that  the  period  of  lim- 
itation must  be  computed  from  the  time  of  the  accruing  of  the  right  of 
action  to  the  time  when  the  claim  for  relief  is  actually  interi)08ed. 

4.  Same- Running  of  the  Statute- Service  of  Summons. 

The  service  of  summons  is  a  claim  for  relief,  within  the  meaning  of 
Code  Civ.  Proc.  §  415,  providing  that  the  period  of  limitation  must  be 
computed  from  the  time  of  the  accruing  of  the  right  of  action  to  the 
time  when  the  claim  for  relief  is  actually  interposed. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Guillaume  Logeling  against  the  New  York  Elevated 
Railroad  Company  and  the  Manhattan  Railway  Ck)mpany  to  recover 
damages  for  injuries  to  abutting  property.  From  a  judgment  on 
the  verdict  for  plaintiff,  and  from  an  order  denying  a  motion  for 
new  trial,  the  defendants  appeal;  the  notice  of  appeal  specifying 
that  defendants  will  bring  up  for  review  an  order  allowing  plain- 
tiff to  interpose  an  amended  complaint.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
O'BRIEN,  and  INGRAHAM,  JJ. 

Edward  B.  Thomas,  for  appellants. 
Walter  M.  Rosebault,  for  respondent 

BARRETT,  J.  This  action  differs  from  the  actions  usually 
brought  by  abutting  owners  against  the  elevated  railroad,  in  that  it 
is  an  oi'dinary  action  at  law  for  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  by  reason  of  the  construction  and  operation 
of  the  defendant's  railroad  in  front  of  hi?  preraisieg,  No.  49  Bowery, 
ill  tliU  rity.  The  deteutiaut.^  cnotcnliaD  tliat  the  datiuigess  awarded 
by  the  jury  were  greater  than  the  proofs  warranted  is  wholly  with- 
out  mcn^it.  We  entirely  agree  with  the  plaintiff  that  the  damage® 
wi^re  inadequate,  and,  if  be  had  appealed,  we  would  not  have  hea- 
ihueil  to  ^rant  him  a  new  trial  upon  that  ground.  But  the  plam- 
i\^  hai^  imt  appealed,  and  we  cannot  listen  to  his  suggestion  that 
a  new  trial  be  awardi>*i  to  the  appellant  upon  any  other  ground  than 
the  purticular  one  which  goes  to  the  root  of  the  recovery.     Hie  re 
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spondent  does  not  assent  to  a  reversal  generally.  He  desires  a  re- 
versal coupled  with  an  adjudication  which  necessitates  an  affirm- 
ance. This,  of  course,  is  impossible.  We  must  therefore  consider 
the  point  presented  by  the  appellants  as  to  which  the  respondent 
joins  issue  upon  the  assignment  of  error.  The  point  is  a  very  sim- 
ple one,  and  its  disposition  is  entirely  free  from  difficulty.  The  ac- 
tion was  began  in  1880,  and  in  his  original  complaint  the  plaintiff 
allied  that  the  defendants  wrongfully,  illegally,  and  negligently 
did  certain  acts  in  the  construction  of  their  road  in  front  of  the 
plaintiff's  premises  which  greatly  damaged  him.  A  few  months 
later  the  plaintiff  amended  his  complaint  in  some  particulars,  but 
still  alleged  that  he  and  his  lodgers  and  tenants  were  deprived  by 
the  defendants'  structure  of  the  light,  air,  and  -pesLce  which  thereto- 
fore they  had  enjoyed.  In  the  year  1895  the  plaintiff  moved  for 
leave  to  again  amend  his  complaint,  and  that  motion  was  granted 
upon  payment  of  |85  costs.  These  costs  were  paid,  and  the  amend- 
•ed  complaint  served. 

The  defendants  now  claim — First,  that  the  order  allowing  such 
amendment  was  unauthorized  or  improvident;  and,  second,  that 
they  have  a  right  to  plead  the  statute  of  limitations,  as  against  the 
claim  set  up  in  the  amended  complaint.  As  to  the  first  point,  we 
think  that,  if  the  defendants  desired  to  review  the  order,  they  should 
have  appealed  therefrom.  By  accepting  the  terms  upon  which  the 
amendment  was  allowed,  they  waived  their  right  of  review.  It  is 
well  settled  that  a  party  who  accepts  any  benefit  under  a  judgment 
or  order  waives  his  right  to  appeal  therefrom.  If,  therefore,  the  de- 
fendants had  appealed  directly  from  the  order  in  question,  their  ap- 
peal would  have  been  dismissed. 

As  to  the  second  point,  we  think  it  clear  that  all  questions  relat- 
ing to  the  statute  of  limitations  must  be  referred  to  the  commence- 
ment of  the  action  by  the  service  of  the  summons.  The  defendants 
claim  that  a  new  action  was  commenced  by  the  service  of  the  amend- 
ed complaint  in  1895.  We  have  examined  the  pleadings,  and  we  are 
satisfied  that,  although  the  original  and  the  first  amended  com- 
plaints were  inartistically  drawn,  they  are  susceptible  of  the  con- 
struction for  which  the  plaintiff  now  contends.  The  trespass  ele- 
ment, and  the  deprivations  of  the  easements  of  light  and  air,  can  be 
gathered  from  the  entire  phraseology.  These  complaints  do  not  so 
clearly  and  emphatically  affirm  the  defendant's  rights,  and  charge 
mere  negligence  in  the  exercise  of  these  rights,  as  the  defendants 
would  have  us  conclude.  The  amendment  which  was  allowed  in 
1895  was  in  the  interests  of  justice.  It  cannot  be  said  to  have  au- 
thorized a  distinctly  different  and  independent  cause  of  action  from 
that  which  the  plaintiff  somewhat  crudely  asserted  in  1880.  The  sub- 
stance of  it  was  the  same  wrong.  By  the  amendment  that  wrong  was 
crystallized  in  clearer  language,  and  put  in  more  scientific  form.  But 
it  was,  in  effect,  the  same  cause  of  action,  resulting  from  the  same 
wrongful  acts.  The  service  of  the  amended  complaint,  however  it 
might  vary  from  the  original,  was  not  the  commencement  of  a  new 
action.  It  was  still  the  complaint  in  the  action  instituted  by  the 
service  of  the  summons  in  1880.    There  is  nothing  in  sectioa  415 
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of  the  Code  of  Civil  Procedure  which  warrants  a  departure  from  this 
rule.  It  is  true  that  it  is  there  provided  that  the  period  of  limita- 
tion "must  be  computed  from  the  time  of  the  accruing  of  the  right 
of  action  to  the  time  when  the  claim  to  that  relief  is  actually  inter- 
posed *  *  *  in  the  particular  action/'  But  the  claim  to  such 
relief  is  always  interposed  when  the  summons  is  served.  If  the  de- 
fendants' constructiim  of  this  section  be  correct,  the  service  of  a 
summons  within  the  prescribed  period  would  never  save  the  statute^ 
It  would  always  be  essential  to  serve  even  the  original  complaint 
within  the  time  limited.  We  agree  that  a  distinctly  new  cause  of 
action  cannot  properly  be  inject^  into  an  existing  action  by  amend- 
ment under  a  judicial  order,  where  such  new  cause  of  action  has 
been  barred.  That  would  be  to  allow  not  an  amendment,  but  a 
new  action  under  the  guise  of  an  amendment,  and  thus  to  deprive 
a  party  of  his  plea  of  the  statute.  But  even  then  the  party's  remedy 
is  by  direct  appeal  f  rwn  the  order.  If  the  order  stands,  the  amended 
complaint  becomes  the  complaint  in  the  action,  and  the  only  com- 
plaint. It  follows  the  summons  quite  the  same  as  though  it  had 
been  served  with  it,  or  as  though  it  were  the  only  complaint  served 
thereafter  in  response  to  the  defendants'  demand  for  a  copy  thereof. 
The  ruling  of  the  court  at  special  term  was  correct  with  regard  to 
these  questions. 

The  only  other  question  calling  for  notice  is  as  to  the  admission 
of  conversations  between  the  plaintiff  and  his  former  tenants.  These 
conversations,  whether  admissible  or  not,  were  clearly  harmless. 
They  related  to  so  remote  a  period  as  to  have  but  little,  if  any,  value 
upon  the  questions  at  issue.  The  fact  that  these  tenants  refused  to 
renew  their  leases  in  the  spring  of  1878,  and  so  refused  upon  account 
of  the  elevated  railroad,  was  really  unimportant.  The  material  fact 
was  as  to  the  rents  subsequently  received.  It  may  be  added  that 
the  plaintiff's  testimony  on  the  point  in  question  was  neutralized  by 
his  son's  subsequent  statement  that  these  tenants  told  him  that  they 
were  going  to  dissolve  their  partnership  because  the  business  did 
not  pay  them  any  more.  The  fact  that  the  defendants  were  not  nrej- 
udiced  by  the  plaintiff's  unimportant  testimony  as  to  the  cause  of 
the  removal  of  these  tenants  is  amply  demonstrated  by  the  inade- 
quacy of  the  verdict. 

The  judgment  should  be  afQrmed,  with  costs.    All  concur. 


BOYER  V.   VILLAGE  OP  LITTLE  FALLS. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    AprU  18,  1896.) 

.  CJoRPORATioNS  —  Failure  to  Exercise  Functions— Forfeiture  op  Fran- 
CHrsE— Coll  ATE  RAii  Attack. 

Though  a  corporation,  chartered  to  maintain  a  private  system  of  water- 
works, ceased  to  exercise  its  corporate  functions,  its  right  to  do  so  cannot 
be  collaterally  attacked  in  an  action  by  an  individual  who  succeeded 
to  its  property  interests  against  a  village  for  the  destruction  of  said  water- 
works. 

.  Waterworks  Company— Possession  op  Land— Title  as  against  Village. 

A  waterworks  company  and   its  successors   having  occupied  land   in 

connection  with  its  franchise  for  80  years,  its  possession  thereof  ripened 
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and  therefore  it  was  no  defense  to  a 
did  not  appear  that  said  company  pa^ 
charter. 

8.  Same— HiflH WAYS— Right  to  Convey  ^ 
As  the  controversy  between  the  p' 
water  under  the  surface  of  the  hig 
antedated  the  Incorporation  of  defc 
that  the  fee  of  the  streets  was  in 
verse  or  prescriptive  right  could  ' 
of  title  in  a  highway  against  the  pi 

4.  Samb— Trespass  by  Village— Elei 

In  estimating  damages  for  th€ 
waterwoi^  system  by  a  village 
value  of  the  water  rights  at  the 
customers  supplied,  and  the  ren^ 
conduits  that  were  exposed  to  1 
apparatus. 

5.  Same— Evidence— Opinion  op  V 

Though  the  injuries  to  said 
engaged  in  putting  in  its  owr 
of  plaintilf*s  damages,  to  as! 
the  use  of  the  water  supplied 

6.  Same— Harmless  Erroh. 

It  was  harmless  error  to  : 
as  to  the  value  of  plaintiff* < 
Btantially  completed,  wher 
the  construction  of  the  cits 

Appeal  from  judgment 

Action  by  Nancy  M,  I^ 
trespass  in  destroying 
lage.     Prom  a  judgme: 
the  report  of  the  refer 
2l8t  day  of  May,  189? 
Affirmed, 

Argued  before  FOI 

J.  D.  Beckwith,  foi 
J.  A.  Steele,  for  r 

WARD,  J.     The 
owner  of  certain  r 
of  Little  Falls,  s 
springs  into  the  e 
and  pen  stocks,  1: 
portion  thereof,  ^ 
water  from  said 
nue,  in  the  sur 
1st  day  of  May 
unlawfully  to( 
cut  off  said  pe 
the  said  syst< 
springs,  to  t' 
was  a  munie 
The  def  enda 
cept  that  of 
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year  1886  it  commenced  within  its  corporate  limits  the  construction 
of  a  system  of  waterworks,  and  continued  such  construction  during 
said  year  and  the  three  years  following;  that  in  constructing  said 
system  of  waterworks  it  became  necessary  to  remove  any  and  all 
obstructions  found  in  defendant's  streets,  in  order  that  the  work 
■of  laying  the  mains,  conduits,  and  pipes  constituting  said  system 
might  be  properly  and  efficiently  done;  that  it  had  been  duly 
granted  a  franchise  for  that  purpose  by  the  legislature  of  the  state; 
that  the  plaintiff  was  never  granted  any  right  to  construct  the 
system  of  waterworks  set  out  in  her  complaint  by  the  defendant  or 
any  party  of  competent  jurisdiction  having  the  right  to  confer  the 
same.  The  action  was  commenced  in  March,  1890,  and  was  re- 
ferred to  a  referee  for  trial,  who,  after  a  patient  hearing,  found 
that  the  plaintiff  was  entitled  to  recover  from  defendant  damages 
to  the  amount  of  f  1,400,  with  interest  from  August  1,  1888.  Upcm 
the  trial,  after  the  plaintiff  had  given  her  evidence,  and  the  defend- 
ant had  sworn  a  single  witness,  the  parties  rested,  and  announced 
the  evidence  as  closed,  with  right  to  submit  briefs  on  either  aide. 
The  defendant  moved  for  a  nonsuit  for  several  reasons,  which  was 
denied.  Soon  thei'eafter  the  defendant,  upon  affidavits,  moved 
to  reopen  the  case  before  the  referee,  to  give  further  testimony, 
which  motion  the  referee  decided  to  grant  conditionally.  He  al- 
lowed the  case  to  be  reopened  so  as  to  permit  the  defendant  to 
■otter  additional  evidence  upon  the  value  of  the  plaintiff's  system 
of  works,  and  to  show  that  the  interference  of  the  defendant  with 
those  works  did  ncrt  take  place  earlier  than  1888,  and  that  the  plain- 
tiff's pump  logs  were  rotten  or  defective;  that  the  defendant  had 
put  in  a  system  of  waterworks  in  the  village,  and  that  the  customers 
of  plaintiff's  system  ceased  to  be  such,  and  became  customers  of  the 
defendant;  and  that  the  defendant  was  not  responsible  for  the 
acts  of  the  persons  who  destroyed  the  plaintiff's  systeuL  Consider- 
able proof  was  given  under  this  permission. 

The  referee,  in  his  decision,  made  findings  of  fact  and  law.  The 
second  finding  of  fact  states  that  in  1805,  William  Alexander  and 
-others  formed  themselves  into  a  voluntary  association  for  the  pur- 
pose of  supplying  themselves  and  others  with  water  from  a  spring 
which  was  located  at  the  eastern  part  of  the  village  of  Little  Fails 
by  means  of  wooden  conduits  known  as  "pump  logs,"  and  pro- 
ceeded to  introduce  a  system  of  water  supply.  He  finds,  further, 
that  in  1806  the  legislature  passed  an  act,  being  chapter  45  of  the 
Laws  of  that  year,  entitled  "An  act  to  incorporate  an  aqueduct 
association  in  the  village  of  Little  Falls  in  the  county  of  Herkimer," 
and  created  the  said  William  Alexander  and  others  a  body  politic 
with  the  power  to  enter  upon  and  make  use  of  lajads  for  the  purpose 
of  conducting  a  supply  of  water  to  and  through  the  village  of  Little 
Falls,  provided  consent  was  obtained  from  the  persons  through  or 
over  whose  premises  pipes  or  aqueducts  might  pass;  that  this  corpo- 
ration organized,  appointed  its  officers,  and  enacted  by-laws,  adopted 
a  seal,  issued  scrip  certificates  of  stock,  held  stated  meetings,  and 
kept  regular  minutes  of  its  meetings  up  to  1851;  that  prior  to  1851 
one  William  Usher  had  purchased  some  of  the  stock  of  the  corpora^ 
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tion  and  in  that  year  he  purchased  all  the  remainder  of  such  stock, 
and  became  the  sole  owner  of  the  water-supply  system,  and  cari'ied 
on  the  business,  supplied  the  people  with  water,  for  which  he  receiyed 
water  rents;  that  from  the  said  William  Usher,  through  various 
mesne  conveyances  subsequently  and  prior  to  1888,  the  said  spring 
and  the  lot  upon  which  it  was  situate,  with  the  appurtenances, 
which  included  the  pump  logs  and  pen  stocks  above  stated,  were 
conveyed  to  this  plaintiff,  all  of  which  conveyances  were  duly 
recorded,  and  in  the  summer  of  1888  the  plaintiff  was  the  sole 
owner  thereof;  that  for  several  years  prior  to  1888  the  plaintiff 
had  maintained  the  said  water-supply  system,  and  had  supplied  a 
number  of  the  inhabitants  of  the  village  of  Little  Falls  witli  water 
in  the  way  heretofore  indicated,  and  for  which  she  received  water 
rents,  which  resulted  in  a  considerable  net  income  to  her;  and 
the  seventh  finding  sets  forth: 

"That  pump  logs  were  laid  In  the  ground,  and  covered  at  various  depths, 
as  the  soil  permitted,  some  places  at  a  depth  of  two  feet  or  more,  and,  when 
rock  came  near  the  surface,  some  portions  of  the  logs  were  not  wholly  cov- 
ered; and  pen  stocks  were  erected  at  various  places,  to  which  most  of  the 
customers  resorted  for  water,  but  some  were  supplied  in  their  houses  by 
means  of  iron  pipes  from  the  pump  logs.  ScMne  of  the  logs  had  been  laid 
for  many  years  and  some  were  comparatively  new,  and  they  were  in  various 
stages  of  preservation;  some  reasonably  sound  and  some  considerably  de- 
cayed. While  kept  intact,  covered,  and  undisturbed,  such  logs  would  last 
for  many  years,  but  when  taken  out  or  exposed  to  air,  or  air  allowed  to  enter 
the  logs  at  their  ends  by  reason  of  their  being  disconnected,  they  were  ex- 
posed to  more  rapid  decay." 

The  eighth  finding  of  fact  was  as  follows: 

"In  the  early  summer  of  1888  the  plaintifT  was  supplying  water  to  her  cus- 
tomers in  Little  Falls  from  her  said  supply  system,  and  for  that  purpose  had 
her  pump  logs  laid  along  several  streets  in  the  way  hereinbefore  indicated, 
and  had  several  pen  stocks  located  at  different  places  for  such  use.  At 
that  time  the  village  of  Little  Falls,  under  statutes  giving  due  authority  for 
that  purpose,  had  determined  to  put  in  a  water  system  on  large  scale,  and  at 
great  cost,  and  in  the  summer  of  1888,  commencing  in  June  or  July,  the  street 
commissioner  of  the  viUage,  and  men  in  his  employ,  under  the  direction  of 
the  president  of  the  village,  cut  down  a  number  of  the  plaintiff's  pen  stocks, 
and  dug  up  and  threw  out  a  number  of  Ihe  plaintiff's  pump  logs,  thus  dis- 
connecting her  water  system,  and  allowing  air  to  enter  the  remainder  of 
her  logs  to  a  considerable  extent;  and  such  action,  at  least  in  part,  either 
directed  to  be  done  or  sanctioned  by  the  board  of  trustees  of  the  viUage. 
The  contractor  employed  by  the  village  to  construct  Its,  system  of  water- 
works also  in  the  necessary  prosecution  of  that  work  tore  up  several  of  the 
plaintiff's  pump  logs  with  the  same  effect.  For  considerable  time  the  plain- 
tiff's business  was  thus  interrupted  by  the  acts  aforesaid,  and  her  revenue 
for  water  rents  cut  off.  In  some  instances  she  attempted  to  repair  her  broken 
system  which  had  been  interfered  with  as  above  stated,  when  the  repairs 
were  torn  out  by  the  street  commissioner  by  order  of  the  president  of  the 
viUage.  The  plaintiff's  spring  or  source  of  water  supply  was  not  interfered 
with,  nor  was  her  whole  systenf  of  logs  or  conduits  interfered  with,  but 
the  Interference  consisted  of  breaking  through  the  system,  and  taking  out 
logs  in  several  places,  and  in  cutting  down  the  pen  stocks,  and  in  plugging 
plaintiff's  logs.  Such  acts  totally  destroyed  the  pen  stocks  and  the  logs 
taken  out,  and  damaged  the  remaining  logs  to  a  considerable  extent  by 
aUowing  air,  etc.,  to  enter  them.  The  extent  of  the  last-mentioned  Item  of 
damage  is  necessarily  somewhat  problematical,  but  I  think  certain;  and, 
taking  all  her  damages  together,  I  think  ?1,400  will  not  more  than  fairly 
indemnifv  her,  and  I  find  she  has  suscalned  damages  by  reason  of  such 
acts  in  the  sum  of  $1,400." 

Digitized  by  VjOOQIC 


The  evidence  discloses  that  from  the  time  of  the  incorporation  of 
the  water  company,  in  1806,  down  to  the  time  of  the  conmiission  of 
acts  of  which  the  plaintiff  complains,  the  plaintiff  and  those  under 
whom  she  claims  had  been  in  substantial  possession  and  control  of 
the  system  of  waterworks  of  the  plaintiff,  without  hostility  or  hin- 
drance from  any  source,  for  a  period  of  over  80  yeara 

The  village  of  Little  Falls  was  first  incorporated  by  chapter  276 
of  the  Laws  of  1826,  but  no  steps  were  taken  by  the  village  to 
create  waterworks  of  its  own  until  1886.  The  defendant  then  at- 
tempted to  establish  its  waterworks  through  the  village,  without  in 
any  manner  compensating  the  plaintiff  for  her  property  interests, 
or  procuring  condemnation  thereof,  claiming  the  right  to  do  so  un- 
der the  power  given  it  by  statute  to  establish  waterworks.  The 
findings  of  the  referee  above  quoted  are  fully  sustained  by  the  evi- 
dence. The  acts  of  the  defendant  were  without  authority  of  law  or 
color  of  right  so  far  as  they  interfered  with  the  plaintifTs  property 
rights  in  the  matter. 

Upon  this  review  it  is  insisted  by  the  learned  counsel  for  the  de- 
fendant that  the  acts  of  the  president  and  street  commissioner  of 
the  defendant  were  not  authorized  by  the  defendant;  at  least  the 
proof  did  not  disclose  that  authority.  We  cannot  assent  to  this 
view,  for  the  proof  is  abundant  that  this  corporation  not  only  au- 
thorized the  acts  complained  of,  but  adopted  them  for  its  own  bene- 
fit in  constructing  its  waterworks. 

The  appellant  further  contends  that  the  water  company  incor- 
porated in  1806,  by  its  failure  to  exercise  any  corporate  functions 
since  1851, — ^about  37  years  prior  to  the  alleged  injury, — and  by  the 
death  of  the  principal  incorporators,  forfeited  whatever  corporate 
rights,  franchises,  or  privileges  it  ever  had  or  possessed,  and  that 
no  competent  evidence  was  given  upon  the  trial  showing  any  trans- 
fer of  any  corporate  rights,  franchises,  or  property  from  said  aque- 
duct association  to  William  Usher.  Whatever  might  be  held  in  a 
direct  proceeding  by  the  proper  authorities  to  dissolve  this  corpora- 
tion and  dispose  of  its  property,  the  corporation  or  its  property 
rights  cannot  be  attacked  or  adjudicated  upon  collaterally.  The 
privileges  and  franchises  granted  to  a  private  corporation  are  vest- 
ed rights,  and  cannot  be  divested  or  altered,  except  with  the  consent 
of  the  corporation,  or  by  forfeiture  declared  by  the  proper  tribunal. 
McLaren  v.  Pennington,  1  Paige,  101;  In  re  Reformed  Presbyte- 
rian Church  of  City  of  New  York,  7  How.  Prac  476;  People  v.  Presi- 
dent, etc.,  of  Manhattan  Co.,  9  Wend.  351;  Bank  of  Niagara  v.  John- 
son, 8  Wend.  645.  The  defendant,  a  wrongdoer,  assailing  the  plaintiff's 
title  in  this  action,  can  neither  assert  that  the  old  corporation  is  de- 
stroyed, nor  that  its  franchises  are  f?>r)feited,  nor  can  the  property 
of  that  corporation  be  confiscated  by  a  trespass.  The  e\idence  that 
the  property  interests  of  this  corporation  had  passed  to  Usher  was 
received  without  objection,  and  is  not  contradicted  in  the  case^  and 
is  sufficient  to  sustain  the  referee's  findings  upon  that  subject.  The 
corporation  whose  rights  we  are  considering  was  simply  a  business 
corporation,  and  we  see  no  reason  why  its  property  interests  could 
not  be  transferred  to  an  individual,  or  at  least  why  an  indiiidual. 
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by  becoming  the  owner  of  its  stock,  should  not  become  the  sub- 
stantial owner  of  all  the  property  of  the  corporation.  It  is  well 
said  in  People  v.  O'Brien,  111  N.  Y.  41,  18  N.  E.  692,  that: 

"The  laws  of  this  state  had  made  such  interests  taxable,  inheritable,  alien- 
able, subject  to  leyy  and  sale  under  execution,  to  condemnation  under  the 
exercise  of  eminent  domain,  and  invested  them  with  the  attributes  of  prop- 
erty generally.  ♦  ♦  ♦  The  implication  arises  not  only  that  the  state  in- 
tended to  invest  these  franchises  with  the  character  of  property,  but  also  to  en- 
able their  mortgagees,  purchasers,  and  assigns  to  enjoy  their  use  under  an 
indefeasible  title." 

It  is  not  intended  here  to  assert  the  proposition  that  corporate 
powers  or  franchises  can  be  transferred  by  the  corporation  ofKcers 
to  an  individual  or  to  a  private  person.  That  can  only  be  done  by 
legislative  sanction.  What  we  do  affirm  is  that  the  property  of  a 
business  corporation  merely  can  be  vested  in  one  or  more  individ- 
uals to  an  extent,  at  least,  that  it  cannot  be  assailed  collaterally. 
In  a  direct  proceeding  to  dissolve  the  corx)oration  and  distribute  its 
property,  the  fact  that  the  cwporation  has  ceased  to  discharge  its 
corporate  functions,  and  permitted  its  property  and  business  to  pass 
into  the  hands  of  individuals,  may  be  a  good  reason  for  the  state  to 
withdraw  the  franchise  which  it  had  granted,  and  to  distribute  its 
property;  but,  in  that  event,  the  property  of  the  corporation  is  not 
lost  or  forfeited.  Upon  the  dissolution  of  the  corporation  the  claims 
of  its  creditors  must  first  be  satisfied  out  of  its  property,  and  what 
remains  must  go  to  the  bondholders,  if  any  exist,  or  to  the  stock- 
holders of  the  corporation,  as  the  case  may  be. 

The  appellant  also  objects  that  it  does  not  appear  that  the  old 
corporation  ever  paid  for  the  land  used  in  connection  with  its  fran- 
chise, as  required  by  its  charter.  This  objection  comes  rather  late 
after  an  occupancy  of  80  years.  It  would  seem  from  that  length  of 
time  that  we  may  presume  a  grant  from  the  landowners,  or  that  a 
title  has  matured  against  them  by  adverse  possession  or  prescription. 
But  it  is  unnecessary  to  found  the  plaintiff's  right  to  recover  in  this 
action  upon  a  valid  or  any  transfer  from  the  old  corporation  of  the 
water  privileges  which  she  possessed.  The  long  and  unchallenged 
occupancy  and  use  of  these  premises  and  privileges  that  the  plaintijff 
and  her  grantors  have  enjoyed  has  ripened  into  a  perfect  and  com- 
plete title  as  against  the  defendant.  Washb.  Easem.  114.  Indeed, 
possession  alone  gives  a  sufficient  title  to  the  x)Ossessor  as  against  a 
wrongdoer.  Nor  can  the  defendant  avail  itself  of  the  position  as- 
serted in  many  cases  that  no  adverse  or  prescriptive  right  can  be 
obtained  by  occupation  and  claim  of  title  in  a  highway,  as  against 
the  public.  The  controversy  here  is  not  between  the  plaintiff  and 
the  public,  but  between  parties  who  are  having  a  controversy  over 
the  right  to  convey  water  under  the  surface  of  the  highways  for 
those  who  reside  upon  them.  The  right  of  the  plaintiff  antedates 
the  incorporation  of  the  village  of  Little  Falls.  It  is  not  found  by 
the  referee,  or  alleged  in  the  defendant's  answer,  nor  have  we  dis- 
covered in  the  evidence,  that  the  fee  of  the  streets  of  Little  Falls 
was  in  the  village. 

The  appellant  also  contends  that  the  referee  erred,  as  indicated  by 
his  eighth  finding  of  fact,  in  the  basis  he  adopted  for  fixing  ttu^am-  , 
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ages,  for  it  is  claimed  that  the  referee  finds  that  the  plaintiff  is 
entitled  to  and  allows  her  for  three  distinct  kinds  or  elements  of 
damagv.^s:  First,  by  direct  injury  to  the  works;  second,  by  interrup- 
tion of  her  water  supply  to  consumers,  and  consequent  loss  of  reve- 
nues; third,  by  the  more  rapid  decay  of  her  whole  system  of  logs, 
resulting  from  air  being  allowed  to  enter  the  system  at  places  where 
the  logs  were  taken  up.  From  an  examination  of  this  eighth  find- 
ing as  above  set  forth,  it  will  be  difficult  to  sustain  the  construction 
given  it  by  the  appellant  in  this  regard.  The  plaintiff's  evidence 
spread  the  whole  situation  before  the  referee  without  objection. 
The  opinion  of  a  witness  was  given  as  to  the  value  of  the  plaintiff's 
water  rights  at  the  time  they  were  invaded.  Evidence  was  also 
given  of  the  number  of  customers  she  had,  the  rent  they  paid,  and 
the  effect  upon  the  pump  logs  that  were  exposed  to  the  air,  the  pen 
stocks  and  pump  logs  destroyed  or  rendered  useless,  and  other  perti- 
nent facts  bearing  upon  the  damages  which  the  plaintiff  had  sus- 
tained. The  referee  was  therefore  at  liberty  to  pass  upon  all  this 
evidence  in  fixing  upon  the  plaintiff's  damages,  and  we  see  no  error 
in  this.  The  plaintiff  was  entitled  to  recover  such  damages  as 
naturally  and  necessarily  fiowed  from  the  injuries  complained  of. 

The  appellant  makes  a  point  that  the  damages  are  excessive.  The 
evidence  abundantly  sustains  the  referee's  findings  in  this  regard; 
and,  indeed,  if  the  respondent  had  appealed  from  the  judgment  on 
account  of  the  insufficiency  of  the  damages  allowed,  a  more  serious 
question  would  have  been  presented.  A  glance  at  some  of  the  evi- 
dence as  to  the  plaintiff's  damage  will  show  the  extent  of  her  business 
and  interests  that  were  substantially  destroyed  by  the  defendant. 
One  witness  testified  that  in  the  year  1887 — the  year  before  the  in- 
juries complained  of — ^the  plaintiff  was  supplying  water  to  four 
hotels  in  Little  Falls  at  a  yearly  rental  in  the  aggregate  of  f450. 
She  was  furnishing  water  to  128  other  customers,  who  paid  a  yearly 
rent  in  the  aggregate  of  |1,019.  Another  witness  testified  that  her 
water  rents  charged  in  1886  were  |682.56.  Of  course,  the  expenses 
and  repairs  should  be  taken  out  of  these  rentals.  There  was  con- 
siderable evidence  given  as  to  the  net  profits  of  the  business.  One 
intelligent  witness,  who  had  been  a  water  commissioner  of  the  de- 
fendant, testified  that  an  investment  of  capital  which  would  yield 
an  annual  income  of  but  |100  was  worth  |1.666.  Many  hundred 
feet  of  the  plaintiff's  pump  logs  were  destroyed  or  rendered  useless 
by  absolute  interference  by  the  defendant.  It  is  not  contended  but 
what  the  defendant  had  a  right  to  establish  waterworks  in  the  vil- 
lage of  Little  Falls,  but  if,  in  doing  so,  it  interfered  with  the  vested 
property  rights  of  others,  it  must  make  due  compensation.  Whether 
the  defendant  would  be  permitted,  in  any  event,  to  interfere  with  the 
plaintiff's  system  of  waterworks  by  destroying  any  portion  of  it, 
even  upon  paying  compensation,  is  a  question  not  necessary  now  to 
determine. 

It  only  remains  to  consider  certain  exceptions  taken  to  the  rulings 
of  the  referee  in  regard  to  the  reception  of  evideice.  One  George 
W.  Shall  was  sworn  as  a  witness,  and  he  testified  that  he  changed 
from  the  plaintiff's  water  to  city  water  w^hile  they  were  putting  in 
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the  city  water,  and  he  was  asked  the  question,  "Why  did  you  discon- 
tinue the  use  of  the  Boyer  water,  and  put  in  city  water?"  It  was 
objected  to  by  the  plaintiff  as  not  admissible  under  the  pleadings, 
and  not  within  the  order  allowing  the  case  to  be  reopened.  The 
objection  was  sustained,  aind  the  defendant  excepted.  The  inquiry 
was  after  the  operation  of  the  witness'  mind  upon  the  subject,  and 
was  not  competent  for  that  reason;  nor  was  it  within  the  permission 
given  to  the  defendant  in  reopening  the  case.  In  no  event  could  it 
affect  the  question  of  damages,  in  view  of  the  great  mass  of  evidence 
upon  that  subject. 

Error  is  also  claimed  in  the  court  not  permitting  the  witness  Bur- 
rell  to  give  an  opinion  as  to  the  value  of  the  Boyer  pump-log  system 
about  June,  1888,  at  the  time  when  the  village  waterworks  were  sub- 
stantially completed.  On  turning  to  the  question  really  asked,  it 
was  whether  the  witness  had  a  judgment  as  to  the  value  of  this 
system,  which  was  rejected  upon  the  ground  that  the  witness  had 
not  shown  himself  competent  to  give  an  opinion  upon  the  subject. 
If  any  possible  error  could  arise  from  that,  it  was  cured  by  his  sub- 
sequent answers  which  were  permitted,  and  one  of  them  was  to  the 
effect  that  the  construction  of  the  city  works  had  superseded  the 
Boyer  system,  and  rendered  it  valueless. 

Another  error  alleged  is  the  refusal  of  the  referee  to  permit  the 
witness  Babcock  to  show  the  supply  of  water  for  the  defendant 
system.  This  was  clearly  immaterial,  as  there  was  no  controversy 
upon  that  question,  and  it  was  of  no  importance  in  determining  the 
questions  in  the  case. 

The  other  exceptions  urged  by  the  appellant  we  do  not  deem 
-worthy  of  consideration.     We  find  no  reversible  error  in  this  case. 

The  judgment  should  be  affirmed,  with  costs.  All  concur,  except 
HARDIN,  P.  J.,  not  votmg. 


D'ANDRE   et   al.   v.   ZIMMERMANN   et  aL 

(City  Court  of  New  York,  General  Term.    April  27,  1896.) 

HsCHANic's  Lien— Judgment  in  Favor  of  Subcontractor. 

Defendants  In  an  action  to  foreclose  a  mechanic's  lien  cannot  complain 
that  a  subcontractor  who  had  done  work  for  plaintiff  was  aUowed  to  take 
judgment  against  plaintiff  instead  of  against  defendants. 

Appeal  from  special  term. 

Action  by  Antonio  D' Andre  and  others  against  Joseph  J.  Zimmer- 
mann  and  others  to  foreclose  a  mechanic's  lien.  There  was  a  judg- 
ment in  favor  of  plaintiffs,  and  defendants  appeal.     Affirmed. 

Argued  before  VAN  WYCK,  C.  J.,  and  FITZSIMONS,  J. 

J.  Geo.  Flammer,  for  appellants. 
Irons  &  Todd,  for  respondents. 

VAN  WYCK,  C.  J.  The  plaintiffs  duly  filed  a  mechanic's  lien 
against  defendant  Joseph  J.  Zimmermann's  real  property,  upon  a 
claim  for  stonework  done  under  a  written  contract  with  him^  and 
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the  five  Italian  defendants  who  did  a  part  of  the  work  for  plaintiffs 
also  filed  liens.  After  this  action  was  commenced  by  plaintiffs  to 
foreclose  their  lien,  the  defendants  Mclntyre  and  Jacob  A.  Zimmer- 
mann,  as  sureties,  executed  a  bond  for  the  discharge  of  plaintiffs' 
lien,  which  was  duly  approved  and  the  lien  duly  discharged,  and 
said  sureties  duly  made  parties  defendant  by  the  amended  complaint 
which  was  served  upon  them,  and  to  which  they,  with  Joseph  J.  Zim- 
mermann,  the  defendant  owner,  interposed  the  same  answer,  by 
which  every  allegation  of  the  amended  complaint  was  admitted,  ex- 
cept the  one  as  to  plaintiffs'  co-partnership,  and  the  allegation  that 
the  work  done  by  plaintiffs  under  the  written  contract  was  of  the 
agreed  price  of  |390.24,  and  set  up  affirmatively  that,  although  the 
written  contract  provided  that  plaintiffs  were  to  do  the  stonework 
for  6  cents  per  cubic  foot,  the  real  agreement  was  that  ihey  were  to 
do  it  for  5  cents  per  cubic  foot.  The  complaint  duly  set  up  the 
cause  of  action,  notwithstanding  appellants'  contentions  regarding 
the  same.  The  plaintiffs  proved  at  trial  that  they  had  completed 
5,766  cubic  feet  of  stonework  for  the  defendant  owner,  at  the  agreed 
price  of  |345.96,  being  6  cents  per  cubic  foot,  and  the  court  so  found. 
But  as  plaintiffs  had  left  undone  some  little  work,  of  the  value  of 
113.80,  the  court  found  that  this  should  be  deducted,  and  ordered 
judgment  for  |332.16,  with  interest  and  costs,  amounting  in  all  to 
1454.14,  in  favor  of  plaintiffs,  against  defendants  Joseph  J.  Zimmer- 
mann,  Mclntyre,  and  Jacob  A.  Zimmermann,  and  this  appeal  is  bv 
these  defendants,  from  such  judgment  duly  entered.  At  trial  the 
claims  by  the  five  Italian  defendants  against  plaintiffs  were  adjusted, 
and  the  court's  findings  directed  that  they  each  might  take  judg- 
ments against  plaintiffs  for  the  same,  as  so  adjusted,  to  which  plain- 
tiffs consented.  What  possible  injury  could  these  appellants  sus- 
tain by  reason  of  these  judgments,  not  against  them,  but  against 
the  plaintiffs?  And,  moreover,  it  does  not  appear  that  they  were 
ever  obtained,  and  the  only  judgment  that  has  to  be  dealt  with  <mi 
this  appeal  is  plaintiffs'  judgment  against  the  appellants,  which  is 
affirmed,  with  costs. 


QROFP   V.   FRIEDLINB. 

(City  Court  of  New  York,  General  Term.    April  27.  189G.) 

Patmbnt— What  Constitutes. 

Defendant,  who  was  indebted  to  plaintiff*s  assignor,  indorsed  a  note 
payable  to  the  assignor,  and  procured  Its  discount;  the  proceeds  being  paid 
to  the  assignor  under  an  agreement  that,  if  the  note  was  not  paid  when 
due,  the  amount  thereof  should  be  credited  on  the  debt  due  the  assignor 
from  defendant.  Held,  that  in  case  of  the  insolvency  of  the  assignor,  and 
an  assignment  by  him,  for  the  benefit  of  creditors,  before  the  maturity 
of  the  note,  payment  by  defendant  of  the  note  after  maturity  constituted 
a  payment  by  him  on  his  debt  to  the  assignor. 

Appeal  from  trial  term. 

Action  by  Frederick  G.  Groff,  as  general  assignee  of  Henry  W. 
Benedict  and  another,  against  Louisa  C.  Priedline.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed. 
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Argued  before  PITZSIMONS  and  MCCARTHY,  JJ. 

L.  B.  Bunnell,  for  appellant 
Lippman  &  Ruck,  for  respondent 

FITZSmONS,  J.  It  appears  that  the  plaintiff's  assignors  had  a 
claim  against  the  defendant,  and  the  amount  was  not  exactly  known; 
but  they,  being  in  need  of  cash,  waited  upon  defendant's  husband, 
who  conducted  her  business  as  her  manager,  and  requested  pay- 
nient  of  said  account,  which  he  said  he  could  not  do.  They  then 
offered  him  a  note  of  one  of  their  customers,  drawn  for  f462,  which 
they  indorsed  over  to  the  defendant;  and  she,  in  turn,  indorsed  it 
and  procured  its  discount.  The  defendant  says  that  plaintiff's  as- 
signor then  agreed  that,  if  said  note  was  not  paid  at  maturity,  the 
sum  of  |462  should  be  credited  on  defendant's  debt  due  them,  which 
was  agreed  to.  Subsequent  to  the  receipt  by  plaintiff's  assignor  of 
said  f 462,  and  before  maturity  of  the  note,  they  failed,  making  the 
plaintiff  their  general  assignee.  Action  is  now  brought  upon  de- 
fendant's debt,  and  defendant  alleges  payment  of  the  same. 

If  defendant  paid  plaintiff's  assignor  the  f462  in  the  manner  de- 
scribed by  her,  and  then  agreed  that,  upon  their  failure  to  pay  said 
note  upon  its  maturity,  the  said  payments  should  be  credited  upon 
her  account,  of  course,  upon  their  failure  to  pay  the  note,  said  f462 
should  have  been  credited  upon  her  debt,  and  such  payment,  in  law, 
was  made  at  the  time  of  the  actual  delivery  of  the  sum  in  question; 
and,  that  being  prior  to  the  assignment  to  plaintiff,  it  paid  in  full 
the  defendant's  debt,  and  consequently  no  cause  of  action  could 
exist  thereon  in  plaintiff's  favor.  This  was  the  defendant's  version 
of  the  transaction,  and  the  jury  believed  it,  as  they  had  a  right  to  do. 

We  find  no  error,  and  the  judgment  must  be  affirmed,  with  costs. 


OOSTELLO  V.  HERBST. 
(City  Court  of  New  Yorit,  General  Term.    April  27,  1896.) 

1.  Appbal— Review— Evidence. 

A  verdict  based  on  conflicting  evidence -will  not  be  disturbed  unless 
it  Is  apparent  that  It  was  the  result  of  passion  or  prejudice;  and  because 
the  appellate  court,  If  the  case  had  be^  tried  before  it,  might  have  de- 
cided for  appeUant,  is  insufficient. 

2.  CONTH ACTS— Evidence. 

Plaintiff  claimed  that  the  goods  sought  to  be  recovered  were  delivered 
to  defendant  under  a  contract  of  conditional  sale,  whereas  defendant 
claimed  that  he  was  a  mere  consignee  thereof,  and  entitled  to  a  Hen 
thereon  for  his  reasonable  charges  for  their  keep.  Held,  that  it  was 
proper  to  admit  evidence  as  to  the  whole  course  of  dealings  between  the 
parties. 

Appeal  from  trial  term. 

Action  by  Margaret  Costello  against  Robert  Herbst.  From  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Argued  before  VAN  WYCK,  0.  J.,  and  PITZSIMONS  and  Me^ 
CARTHY,  JJ.  ^  . 
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Hoadlj,  Lauterbach  &  Johnson,  for  appellant 
James  Henderson,  for  respondent. 

FITZSmONS,  J.  This  action  was  tried  upon  the  theory  on  plain- 
tiff's behalf  that  she  sold  and  delivered  conditionally  certain  goods 
to  the  defendant, — ^that.is  to  say,  that  he  would  pay  a  certain  price 
therefor;  upon  his  failure  to  do  so,  that  he  would  return  such  goods 
to  the  plaintiff.  Defendant  contended  that  he  was  a  mere  con- 
signee of  such  goods,  and,  before  the  plaintiff  was  entitled  to  a  re- 
turn thereof,  she  would  have  to  pay  defendant  all  his  reasonable 
charges  and  liens  against  the  same.  Upon  these  conflicting  con- 
tentions, the  case  went  to  the  jury,  and  was  decided  in  favor  of  the 
plaintiff.  The  defendant's  main  argument  is  that  such  verdict  waa 
against  the  weight  of  evidence.  We  have  carefully  examined  the 
record,  and  do  not  agree  with  him.  While  there  is  considerable  evi- 
dence in  defendant's  behalf  tending  to  sustain  his  claim,  and  which 
would  have  justified  the  jury  in  rendering  a  verdict  in  his  behalf,  yet, 
on  plaintiff's  side,  there  is  certainly  evidence  enough  to  justify  a 
jury  in  finding  in  plaintiff's  favor,  which  they  did  in  this  instance. 
It  was  the  duty  and  function  of  the  jury  to  determine  between  these 
conflicting  theories,  and  their  conclusion  should  not  be  disturbed  un- 
less it  is  apparent  that  their  verdict  is  the  result  of  passion,  preju- 
dice, sympathy,  or  some  such  consideration,  which  is  not  the  case 
here.  The  mere  fact  that  we,  if  we  had  tried  the  case,  might  have  de- 
cided in  defendant's  favor,  would  not  justify  us  in  reviewing  the  find- 
ing of  the  jury. 

We  think  the  trial  justice,  in  this  instance,  was  right  in  allowing 
plaintiff  to  show  the  whole  course  of  dealings,  from  their  commence- 
ment, between  the  parties  hereto,  because  it  is  apparent  that  only 
in  that  way  could  the  jury  determine  what  the  agreement  between 
them  was,  concerning  the  goods  delivered.  In  that  view  of  the  ques- 
tion, it  was  evidently  the  duty  of  the  trial  justice  to  allow  such  evi- 
dence, and  he  was  right  in  admitting  the  same. 

In  our  judgment,  no  error  was  committed,  and  the  verdict  must  be 
sustained,  with  costs.    All  concur. 


ae  Misc.  Rep.  204.) 

In  re  BUCHAN'S  WILL. 

(Surroj^ate's  Court,  New  York  County.     February,  1896.) 

1.  Wills— Testamentary  Capacity. 

Evidence  that  a  testatrix,  when  she  made  her  wiU,  was  suffering  from 
Bright's  disease,  which  at  times  rendered  her  irrational,  and  that  she 
died  from  it  next  day;  that  the  wiU,  though  it  contained,  contrary  to 
her  usual  style  of  composition,  lapses  in  words  and  sentences,  cleariy 
showed  the  disposition  she  desired  to  make  of  her  property;  that  she  gave 
the  Christian  name  of  her  executor  as  Henry  {s,  name  by  which  he  was 
frequently  addressed  by  others),  instead  of  Hosea,  his  proper  name- 
did  not  show  mental  incapacity,  where  it  appeared  that  she  asked  for 
pen  and  i)aper,  and  after  asking  the  date,  without  any  prompting,  wrote, 
dated,  and  signed  the  wiU,  and  then  asked  two  persons  to  witness  it, 
and  directed  them  to  give  their  residence. 


Suit.  Ct.)  in  re  buchan's  will.  1125 

2.  Wills— ExBcunoN—EviDENCB  to  Establish. 

In  proceedlugs  for  probate  of  a  will,  the  first  attesting  witness  (dis- 
quallDed  thereby  as  a  devisee,  who,  though  a  short  distance  away,  refused 
to  appear  as  a  witness)  testified  by  deposition,  taken  by  contestants,  to 
whom  she  was  friendly,  that  she  did  not  see  the  testatrix  sign  It;  that 
the  signature  was  not  shown  by  the  testatrix  to  her  to  witness;  and  that 
the  testatrix  said  it  was  a  business  letter,  and  asked  her  to  sign,  but  not 
as  witness.  The  hearing  of.  this  witness  was  slightly  impaired.  The 
second  attesting  witness  (mother  of  three  of  the  devisees)  testified  that 
the  testator  signed  it  In  their  presence,  declared  it  to  be  her  will,  and 
asked  them  to  sign  as  witnesses.  Held,  that  a  valid  execution  of  the  will 
was  shown. 

Proceedings  by  H.  R.  Drew,  executor  under  the  will  of  Mary  A. 
Buchan,  deceased,  for  probate  of  the  will.  The  brother  and  the 
special  guardian  of  a  sister  of  the  deceased  opposed  the  probate. 
I^obate  decreed. 

James  Flynn  (B.  S.  Ransom,  of  counsel),  for  proponent 

Adams  &  Hyde,  for  contestant. 

R.  L.  Wensley,  for  special  guardian. 

FITZGERALD,   S.    The  paper  propounded  as  the  will  of  the 

decedent  is  written  on  two  sides  of  a  half  sheet  of  note  paper.    Line 
for  line  it  is  as  follows: 
To  whom  it  may  concern. 

After  my  funeral  expenses  &  are  tie  Whaites,  to  Lu  Thomas  and  to 

all  paid  I  request  &  that  Mr.  M.  J.  Thomas  son  of  Mrs.  Henrietta 

Henry  R.  Drew  shaU  have  charge  and  also  to  Florence  Renville 

of  my  estate  and  also  as  I  am  daughter  of  the  Willis  J.  Renville 

guardian  of  my  sister's  estate.  One  thousand  dollars,  to  be  de- 

Who  is  of  unsound  mind,  who  is  livered  without  presidence,  and 

to  administer  the  same  as  my  also  that  treat  her  kindest  shall 

best  interest  will  permit,  board  and  support  her  at  her  own 

that  one  year  after  my  death  the  desire 

$4,000  mortgage  shall  be  paid  October  6th,  1893. 

oflf,  and  that  two  years  after  my  W^itness.  .Mary  A.  Buchan. 

death  two  thousand  dollars  shaU  be  Florence  M.  Renville,  Orange 

paid  to  each  of  following  Henrietta  Thomas  No.  10  W.  119  St. 

friends  as  foUows,  viz.,  To  Het- 

It  appears  from  the  evidence  that  the  paper  was  misdated.  It 
was  executed  on  November  6th,  and  not  on  October  6th.  It  was 
presented  for  probate  by  Mr.  Drew,  the  party  named  therein  to  ad- 
minister the  estate.  The  decedent,  Mary  A.  Buchan,  was  a  single 
woman,  of  middle  age.  She  died  possessed  of  several  houses  and 
lots  in  this  city,  and  real  estate  elsewhere,  and  some  personal  prop- 
erty. Her  next  of  kin  are  a  brother  and  sister,  the  latter  conceded 
to  be  of  unsound  mind.  The  brother  and  the  special  guardian  of  the 
sister  contest  the  validity  of  the  instrument,  alleging  that  it  was 
not  executed  according  to  law,  and  that  at  the  time  of  its  execution 
she  lacked  testamentary  capacity.  The  instrument  was  written  in 
a  legible  hand,  the  day  before  her  death,  by  the  testatrix  herself. 
The  words  at  the  beginning,  "To  whom  it  may  concern,"  are  not  in- 
frequently employed  by  laymen  who  assume  to  act  as  their  own 
scriveners.  It  does  not  contain  a  declaratory  clause  that  it  is  a  will; 
nor  is  such  a  clause,  though  usual,  necessary.  Under  the  statute,  the 
validity  of  the  execution  of  the  instrument  depends  on  such  a  decla- 
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ration  in  words  or  in  substance  at  the  time  of  execution,  but  the 
nature  of  the  instrument  itself  must  be  determined  by  its  contents. 
Carle  v.  Underbill,  3  Bradf.  (Sur.)  101.  As  is  common  in  testamen- 
tary instruments,  the  paper  provides  for  the  payment  of  her  funeral 
expenses.  It  names  Mr.  Drew  (who  had  been  her  agent,  and  is  a 
person  of  large  business  experience)  to  administer  the  estate,  re- 
cites the  fact  that  she  is  the  guardian  of  her  incompetent  sister,  and 
directs  the  payment  of  a  mortgage  and  of  four  specific  legacies  to 
certain  friends  named.  It  was  attested  by  the  signatures  of  two 
witnesses.  It  is  a  written  statement  of  her  wishes  in  respect  to 
the  disposition  of  her  estate  after  her  death,  signed  and  witnessed, — 
in  brief,  her  will.  This  fact  is  made  certain  by  the  direction  on 
the  envelope  in  which  she  inclosed  the  paper  to  Mr.  Drew,  that  it 
was  to  be  opened  after  her  death. 

The  facts  which  suggest  testamentary  incapacity  are  that  Miss 
Buchan  had  for  some  time  been  suffering  with  Bright's  disease  of 
the  kidneys,  from  which  disease  she  died  the  day  after  she  signed 
the  paper;  that  some  of  the  words  are  incomplete;  that  there  are 
lapses  in  some  of  the  sentences,  and  a  manifest  deterioration  in  com- 
position, when  compared  with  a  postal  card  written  a  few  weeks 
previously,  doubtless  caused  by  the  malady  that  was  soon  to  cause 
her  death;  and  that  she  misstated  the  Christian  name  of  Mr.  Drew, 
it  being  Hosea,  instead  of  Henry,  which  is  explained  by  the  fact 
that  Mr.  Drew  signs  his  name  "H.  R.  Drew,"  and  it  is  not  unusual 
for  parties  to  address  letters  to  him  as  Henry,  supposing  that  to  be 
his  name.  It  is  in  evidence,  also,  that,  at  times  during  her  pro- 
tracted illness,  she  used  childish  and  irrational  language,  and,  fur- 
ther, that  she  asked  Miss  Renville  to  shoot  her,  and  once  she  threat- 
ened to  throw  herself  from  the  window.  Had  the  paper  been  writ- 
ten and  executed  at  a  time  when  she  was  uttering  these  meaning- 
less expressions  or  doing  these  irrational  acts,  it  would  be  a  just 
conclusion  that  her  mind  was  too  much  impaired  to  execute  a  valid 
will.  But  it  was  not.  At  the  time  of  executing  it,  she  asked  for 
pen  and  paper;  and,  when  they  w^'e  furnished,  she,  while  sitting  in 
bed,  without  any  prompting,  wrote  the  instrument,  asked  the  day 
of  the  month,  signed  the  paper,  and  not  only  requested  Miss  Ren- 
ville and  Mrs.  Thomas  to  sign  it,  but  to  add  their  residences.  The  in- 
congruities in  the  composition  of  the  paper  do  not  affect  its  dis- 
pository  provisions  in  favor  of  the  four  special  legatees,  the  bene- 
fiting of  whom  was  the  principal  purpose  of  the  instrument,  for  the 
great  bulk  of  the  estate,  constituting  the  residue,  w\\\  pass  to  the 
brother  and  sister,  under  the  statutes  of  descent  and  distribution. 
Though  Miss  Renville  gave  it  as  her  opinion  that  Miss  Buchan  was 
not  of  sound  mind,  Mrs.  Thomas  was  equally  confident  that  she  was. 
The  opinion  of  Dr.  Eastgate,  her  attending  physician  in  the  country 
during  the  summer,  and  until  after  the  month  of  September,  was 
against  her  testamentary  capacity;  that  of  Dr.  Pierson,  of  Orange, 
who  visited  her  in  this  city  on  the  23d  and  30th  of  October,  in  re- 
sponse to  a  request  from  Miss  Buchan  written  the  22d,  was  that 
her  mind  was  clear.  The  varying  opinions  even  of  the  physicians 
are  of  slight,  if  any,  importance  in  the  light  of  the  facts  occurring 
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at  the  time  of  the  execution  of  the  paper,  for  it  is  evident  that  Miss 
Buchan's  mind  intelligently  accompanied  that  act.  The  allegation 
that  she  was  not  of  sound  mind  must  be  dismissed. 

The  remaining  question  to  be  considered  is  the  validity  of  exe- 
cution. The  only  testimony  in  respect  to  what  occurred  at  the 
time  is  that  of  the  subscribing  witnesses,  Miss  Renville  and  Mrs. 
Thomas,  each  a  cousin  of  Miss  Buchan.  Mrs.  Tliomas  is  the  mother 
of  three  of  the  legatees,  to  each  of  whom  is  given  a  bequest  of  $2,- 
000,  while  to  Miss  Renville  is  given  $1,000.  On  a  very  important 
point  the  subscribing  witnesses  do  not  agree.  Mrs.  Thomas  testifies 
that  Miss  Buchan,  after  signing  the  paper  in  their  presence',  said: 
**This  is  my  will.  I  would  like  you,  Harriet  and  Florence,  to  come 
here  and  witness  it."  Miss  Renville  states  that  she  did  not  see 
Miss  Buchan  sign  it,  nor  did  Miss  Buchan  show  her  signature  to 
Mrs.  Thomas,  though  Mrs.  Thomas  said  she  saw  it  when  it  was 
signed,  and  that  Miss  Buchan  asked  her  (Miss  Renville)  to  sign  her 
name  to  the  paper,  but  not  as  a  witness;  that  Mrs.  Thomas  said, 
"Sissy  [meaning  Miss  Buchan]  wants  you  to  sign  this  paper;"  and 
that  Miss  Buchan  spoke  of  it  as  a  ^'business  letter."  If  Mrs.  Thomas 
is  to  be  believed,  there  was  an  express  declaration  that  the  paper 
was  her  will;  whereas  Miss  Renville  says  that  the  words  ^^business 
letter,"  and  not  "will,"  were  used.  Which  witness  should  be  cred- 
ited? In  considering  the  question,  the  motive  for  misrepresenta- 
tion should  be  examined.  Mrs.  Thomas,  as  the  mother  of  three  of 
the  legatees,  is  interested  in  sustaining  the  wall.  This  is  also  mani- 
fest by  her  earnest  manner  in  giving  testimony,  as  shown  by  the 
record.  Miss  Renville,  though  named  as  a  legatee,  is  barred  from 
receiving  the  bequest,  because  she  is  a  subscribing  witness.  It  is 
apparent  from  the  objections  filed,  and  from  the  evidence,  that  be- 
tween Mrs.  Thomas  and  the  brother  and  those  in  sympathy  with  him 
there  is  not  a  cordial  feeling;  and  it  is  quite  apparent  from  the 
proofs  that  there  is  friendship  between  them  and  Miss  Renville.  She, 
though  living  in  New  Jersey,  within  an  hour's  ride  of  the  city,  de- 
clined to  appear  in  open  court  for  examination;  and  her  testimony 
was  taken  under  a  commission  on  application  of  the  special  guardian, 
who  contests  the  will.  In  an  examination  on  a  commission,  coun- 
sel representing  an  adverse  interest  are  generally  at  a  disadvantage, 
as  they  have  not  the  same  opportunity  of  changing  or  discrediting 
statements  of  the  witness  which  an  examination  before  the  court 
would  afford  them. 

While  the  principles  that  should  govern  my  decision  in  respect  to 
the  credibility  of  the  witnesses  are  clear,  their  application  is  not 
so  easy,  because  of  the  peculiar  facts  which  have  been  disclosed 
by  the  evidence,  and  I  prefer  to  give  it  a  careful  examination,  in 
the  light  of  the  able  briefs  which  have  been  presented  by  the  re 
spective  counsel. 

The  statute  in  reference  to  wills  was  enacted  to  effectuate,  not  to 
defeat,  the  wishes  of  competent  testators,  who  act  without  con- 
straint in  respect  to  the  disposition  of  their  estates.  The  formali- 
ties of  execution  prescribed  are  to  make  it  certain  that  fraud,  de- 
ception, or  coercion  are  not  practiced.    When  the  circumstances 
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show  that  there  is  a  testamentary  purpose,  the  courts  favor  such  an 
interpretation  of  the  evidence  that  there  may  not  be  a  miscarriage 
of  justice. 

The  doctrine  is  concisely  stated  by  Denio,  J.,  in  Hoysradt  v.  King- 
man, 22  N.  Y.  372,  thus: 

"The  genei-al  right  to  dispose  of  one's  property  by  act  in  writing  to  take 
effect  at  his  death  is  established  by  our  statute  respecting  wills,  and  has 
always  been  the  law  of  this  state.  The  restrictions  which,  from  motives  of 
prudence,  are  thrown  around  that  right,  should  be  construed  liberaUy  In 
favor  of  the  testament,  and  forms  should  not  be  required  which  the  legislature 
has  not-  plainly  prescribed." 

In  Jackson  v.  Christman,  4  Wend.  277,  it  is  held  that: 

"If  the  subscribing  witnesses  all  swear  that  the  wiU  was  not  duly  executed, 
the  devisee  may,  notwithstanding,  go  Into  circumstantial  evidence  to  prove 
Its  due  execution." 

In  Peebles  v.  Case,  2  Bradf.  Sur.  226,  it  is  laid  down  that: 

"Even  whien  the  subscribing  witnesses  corruptly  deny  the  execution,  and, 
a  fortiori,  where  they  are  mistaken,  the  proof  of  the  wiU  may  be  supplied 
from  other  sources.  It  is  an  error  to  suppose  that  the  law  has  Invested  the 
subscribing  witnesses  with  absolute  power  to  defeat  the  ends  of  Justice. 
It  would  be  a  most  dangerous  doctrine  to  hold  that  the  validity  of  so  im- 
portant an  instrument  depends  entirely  on  the  honesty  of  two  witnesses, 
and  that,  if  they  deny  its  execution,  the  will  inevitably  falls.  Such  may  often 
be  the  consequence  in  the  absence  of  any  other  proof,  but  It  is  not  a  neces- 
sary consequence  in  law.  Such  tremendous  power  is  placed  in  no  man.  The 
proof  of  a  will  abides  by  the  same  rules  of  evidence  as  prevaU  in  all  other 
judicial  investigations.  The  question  for  the  court  is  the  factum  of  the  in- 
strument, and  that  may  be  proved  in  the  very  teeth  of  the  subscribing  wit- 
nesses." 

See,  also,  In  re  Cottrell,  95  N.  Y.  329. 

In  Robinson  v.  Smith,  13  Abb.  Prac.  359,  there  was  a  conflict  in 
the  testimony  of  the  subscribing  witnesses  on  the  question  of  execu- 
tion. The  learned  surrogate  gave  credit  to  that  of  the  scrivener 
against  that  of  the  subscribing  witnesses,  who  denied  that  there  had 
been  a  valid  execution  of  the  will.  On  the  whole  of  the  evidence 
and  the  facts  and  circumstances  disclosed,  he  was  satisfied  that  the 
testator  had  signed  the  paper;  that  his  name  was  visibly  to  it:  and 
that  the  testator  and  the  subscribing  witnesses  understood  that  it 
was  a  testamentary  instrument.  The  opinion  was  so  able  and  ex- 
haustive that  the  general  term  did  not  discuss  the  case  at  length. 

In  Lewis  v.  Lewis,  11  N.  Y.  220,  it  was  held  that  the  publication 
of  a  will  may  be  inferred  from  the  circumstances,  as  well  as  estab- 
lished by  the  direct  and  positive  evidence  of  the  witnesses. 

In  Lane  v.  Lane,  95  N.  Y.  494,  the  court  held  that,  from  the  situa- 
tion of  the  parties  and  the  circumstances  surrounding  them,  the 
jury  were  justified  in  saying  that  the  testator  made  the  required 
declaration  to  the  witnesses. 

In  re  Beckett's  Will,  103  N.  Y.  167,  8  N.  E.  506,  was  the  case  of 
an  inferential  publication.  The  paper  was  brief,  and  was  inartis- 
tically  drawn  by  the  testatrix.  At  the  time  of  its  execution,  she  did 
not  declare  it  to  be  a  will,  but  spoke  of  it  as  a  "paper.*'  On  a  previ- 
ous occasion,  she  had  told  the  two  witnesses  that,  at  a  future  time, 
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she  would  want  them  to  witness  her  will.  On  a  subsequent  day, 
she  produced  a  paper,  and  stated  to  each  that  it  was  the  one  she 
had  already  spoken  of,  and  she  asked  them  to  sign  it.  The  court 
held  that  the  previous  characterization  of  the  paper  as  a  will  ap- 
plied to  it,  and  identified  it  when  it  was  produced  for  execution.       . 

In  a  recent  case  (In  re  Hardenburgh's  Will,  85  Hun,  580,  33  N. 
Y.  Supp.  150)  it  is  held  that  the  failure  of  one  witness  to  a  codicil 
to  remember  what  was  said  in  regard  to  the  same  as  fully  as  the 
other,  who  drew  up  the  paper,  did  not  disprove  the  facts  testified 
thereto  by  such  other  witness;  that  the  fact  that  the  testator  was 
fully  apprised  of  the  character  of  the  instrument  sought  to  be  probat- 
ed might  be  considered  in  aid  of  the  proofs  tending  to  establish  pub- 
lication; that  any  act  of  the  testator  in  the  presence  of  the  witnesses 
at  the  time  of  the  execution  which  tended  to  show  that  he  desired  to 
publish  the  same  as  a  testamentary  instrument,  and  that  he  wished 
the  witnesses  to  execute  it,  might  be  considered;  and  although  the 
testator  did  not,  in  words,  declare  it  to  be  his  last  will,  if  he  treated 
it  as  such,  and  intended  the  witnesses  to  understand  it  to  be  such, 
it  was  equivalent  to  such  a  declaration,  and  was  sufficient  to  satisfy 
the  requirements  of  the  statute  upon  the  subject,  though  the  statute 
did  not  necessarily  contemplate  such  a  declaration  in  words  in  order 
to  render  the  instrument  valid  as  a  will. 

In  Re  Hunt's  Will,  42  Hun,  434,  a  holographic  will,  the  lan- 
guage is: 

*'It  seemed  very  certain  that  the  signature  of  the  testator  was  in  full  view 
of  the  witnesses,  and  that  the  fair  inference  was  that  he  signed  it  In  presence 
of  the  witnesses;  that,  if  the  wiU  was  signed  before  its  attestation  by  the 
witnesses,  the  exhibition  of  the  wUl  and  of  the  testator's  signature  attached 
thereto,  and  his  declaration  to  the  witnesses  that  it  was  his  last  will  and 
testament,  and  his  request  to  the  witnesses  to  attest  the  same,  were  a  suffi- 
cient acknowledgment  of  the  signature  and  publication  of  the  will." 

The  decision  was  affirmed.     110  N.  Y.  278,  18  N.  E.  106. 

The  trend  of  the  decisions  in  the  English  courts  is  also  in  the  di- 
rection of  a  liberal  construction  of  the  law  in  respect  to  the  execu- 
tion of  wills.  Section  9  of  the  act  of  1  Vict,  is  in  words  almost 
like  our  own. 

In  Ilott  v.  G^enge,  3  Curt.  Ecc.  160  (a  holographic  will),  the  question 
was  the  acknowledgment  by  the  testator  of  his  signature  to  the  will 
at  the  time  of  its  execution.    In  the  decision  this  language  is  used: 

"It  is  not  necessary  that  the  testator  should  state  to  the  witnesses  that  it 
is  his  signature.  The  production  of  a  will  by  the  testator,  it  having  the  name 
upon  it,  would  be  a  sufficient  acknowledgment  of  his  signature  under  the 
present  statute." 

In  Gaze  v.  Gaze,  3  Curt.  Ecc.  451,  the  note  is: 

"A  testator  produced  a  wUi  all  in  his  own  handwriting,  and  having  his 
name  signed  at  the  end  thereof,  to  three  persons,  and  requested  them  to  put 
their  names  underneath  his.  Held  a  sufficient  acknowledgment  of  his  sig- 
nature, the  court  being  satisfied  (though  there  was  no  express  evidence  of 
the  fact)  that  the  signature  was  of  the  handwriting  of  the  testator." 

The  learned  judge  adds: 

"I  think  it  would  be  a  hypercritlcism  to  say  that  there  has  not  been  a 
sufficient  compliance  with  the  words  of  the  act  in  this  respect" 
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Blake  v.  Knight,  3  Curt.  Ecc.  547,  was  also  the  case  of  a  holo- 
graphic will,  and  in  the  opinion  it  is  held  that: 

•*The  court  is  not  bound  to  have  the  positive  affirmative  evidence  of  the 
subscribing  witnesses.  I  am  quite  satisfied  that  the  name  of  the  testator 
was  signed  to  the  paper  before  the  witnesses  subscribed;  and  I  think  that 
his  acicnowledging  this  to  be  his  will,  it  being  all  In  his  own  handwriting, 
and  his  name,  as  I  hold,  being  then  signed  to  it,  amounts  to  a  sufficient  ac- 
knowledgment of  his  signature." 

It  is  always  embarrassing  to  determine  where  the  truth  lies 
when  the  statements  of  witnesses  are  at  variance  on  an  important 
point.  Those  of  Miss  Renville  and  Mrs.  Thomas  (both  reputable 
women)  can  only  be  reconciled  on  the  theory  that  Miss  Renville 
(whose  hearing  is  confessedly  somewhat  impaired)  did  not  under- 
stand correctly  what  Miss  Buchan  said,  that  her  memory  was  at 
fault,  or  that  either  she  or  Mrs.  Thomas  has  been  guilty  of  perjury, 
which  last  suggestion  I  cannot  favor.  It  is  well  settled  that  an 
improper  motive  should  not  be  imputed  when  witnesses  give  differ- 
ent versions  of  an  event  if  the  difference  can  be  explained  by  de- 
fective memory  or  personal  infirmity,  and  each  witness  is  to  be 
credited  with  a  desire  to  tell  the  truth.  It  may  be  that  during  the 
transaction,  in  the  presence  of  Miss  Renville,  Miss  Buchan  did  use 
the  word  "business,"  coupled  with  the  word  "letter,"  in  speaking  of 
the  paper;  for  she  did  inclose  the  will  in  an  envelope,  and  ad- 
dressed it  to  Mr.  Drew.  For  her  to  have  declared  the  paper  to  be  a 
**bu8iness  letter"  would  be  inconsistent  with  all  the  circumstances 
surrounding  the  transaction.  The  paper  was  a  will,  and  nothing 
else.  It  was  written  for  a  will,  with  an  evident  consciousness  that 
she  was  nearing  death.  Miss  Renville  states  that  Miss  Buchan 
signed  it  in  presence  of  the  witnesses,  and  not  only  asked  them  to 
attest  it,  but  requested  that  they  also  write  with  their  addresses. 
She  put  the  paper  in  an  envelope,  which  she  herself  sealed  and  ad- 
dressed to  the  person  whom  she  had  named  to  carry  out  its  provi- 
sions, with  a  direction  in  writing  that  it  be  opened  after  her  death. 
Would  she  have  done  all  these  things  in  respect  to  a  mere  business 
letter?  Miss  Renville  must  have  understood  from  what  had  oc- 
curred, and  from  the  surrounding  circumstances,  that  the  paper  was 
a  will.  The  statement  of  the  transaction  given  by  Mrs.  Thomas  is 
in  harmony  with  everythm<r  that  occurred;  that  of  Miss  Renville 
is  inconsistent  with  the  probabilities. 

I  am  mindful  that  Mrs.  Buchan,  the  wife  of  the  contestant,  Mrs. 
Morgan,  her  mother,  and  Mr.  Adams,  one  of  the  contestant's  attor- 
neys '  record,  have  testified  that  subsequent!^  Mrs.  Thomas,  in 
referring  to  the  matter,  said  that  the  paper  she  signed  was  stated  to 
be  a  "business  letter'';  and  because  of  this  it  is  sought  to  discredit 
her  testimony.  If  Mrs.  Thomas  made  such  statement,  it  was  an  er- 
roneous one.  It  is  inconsistent  with  her  testimony,  which  I  believe 
to  be  trustworthy  as  to  the  declarations  of  Miss  T?"  '  n  respect 
to  the  character  of  the  paper,  and  with  the  probabilities  of  the  case 
in  view  of  the  nature  of  the  instrument  itself  and  the  circumstances 
attending  its  execution. 

Probate  decree. 
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(16  Misc.  Bep.  180.) 

In  re  METCALF'S  WILL. 

(Surrogate's  Court,  Cattaraugus  County.    February,  1896.) 

1.  Wills— Testamentary  Capacity. 

Though  testatrix  was  77  years  old  at  her  death,  and  for  six  months  had 
been  suffering  from  cancer  of  the  face,  which  had  somewhat  enfeebled 
her,  she  had  testamentary  capacity,  where  it  appeared  that  she  had  not 
been  confined  to  her  bed;  that  she  had  a  strong  will,  and  good  business 
capacity;  and,  from  the  testimony  of  her  physician  and  the  attesting  wit- 
nesses that  she  suffered  no  pain,  joked  with  them,  and  talked  intelligently. 

2.  Same— Undue  Influence— Declauations  op  Testatrix. 

Where  testatrix  had  testamentary  capacity,  and  probate  of  the  will  is 
contested  on  the  ground  of  undue  influence,  declarations  of  testatrix, 
prior  to  the  execution  of  the  will,  that  she  intended  to  give  contestant  (who 
was  not  a  legatee)  a  share  in  her  estate,  and  that  proponents  had  been 
trying  to  compel  her  to  make  a  will,  are  inadmissible. 
8.  Same. 

Evidence  that  an  attorney  of  well-known  integrity  drew  up  in  the  pres- 
ence of  testatrix  the  will  which  disinherited  contestant,  and  that  testatrix,' 
who  was  able  to  read,  signed  it,  and  called  on  the  attorney  and  another 
to  witness  it,  and  stated  that  it  was  her  last  will,  negatives  the  inference 
of  undue  Influence  arising  from  prior  declarations  of  testatrix  that  she  in- 
tended to  give  contestant  a  share  in  her  estate,  and  that  proponents  were 
trying  to  compel  her  to  make  a  wUL 

Application  for  the  probate  of  the  will  of  Mary  Metcalf,  deceased. 
Granted. 
Ralph  B.  Laning  and  James  H.  Waring,  for  proponent. 
Henry  Donnelly,  for  contestant 

DAVIE,  S.  Mary  Metcalf  died  on  the  31st  day  of  October,  1895, 
at  the  age  of  77  years,  leaving  her  surviving  no  husband,  but  three 
sons  and  three  daughters,  her  only  heirs  and  next  of  kin.  She 
possessed  at  the  time  of  her  death  i)ersonal  estate  of  the  value  of 
f2,500.  By  the  provisions  of  her  will,  which  was  executed  on  the 
2d  day  of  September,  1895,  she  bequeathed  to  her  daughter  Mra 
Van  the  sum  of  |300,  as  compensation  for  services  rendered  by  Mrs. 
Van  for  the  testatrix.  The  residue  of  her  estate  she  bequeathed 
equally  to  all  of  her  children  except  the  contestant,  Levi  D.  Metcalf, 
who  is  not  a  legatee.  • 

A  methodical  examination  of  the  propositions  involved  in  this 
contest  leads,  first,  to  a  consideration  of  the  mental  condition  of  the 
testatrix  at  the  time  of  the  execution  of  the  will.  Did  she  possess 
testamentary  capacity  within  the  meaning  of  the  authorities  defining 
the  grade  of  mental  ability  requisite  to  execute  a  will?  Testatrix 
died  from  cancer  of  the  face,  which  began  to  develop  about  six 
months  prior  to  her  demise.  At  the  time  of  the  execution  of  the 
will  she  was  somewhat  enfeebled  physically  in  consequence  of  the 
progress  of  the  disease.  She  was  not,  however,  confined  to  her  bed, 
but  was  able,  with  assistance,  to  move  about  the  house.  She  was  a 
woman  of  strong  will,  ordinarily  intelligent,  and  of  fair  business 
capacity.  Within  a  day  or  two  after  the  execution  of  the  will  she 
was  attended  by  Dr.  Bixbee,  who  had  known  her  for  many  years. 
The  disability  imposed  upon  the  doctor  by  section  834  of  the  Code 
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was  properly  waived,  and  he  was  examined  quite  fully  as  to  her 
physical  and  mental  condition.  He  said,  quoting  from  his  tenti- 
mony: 

"I  asked  her  If  It  [the  cancer]  pained  her.  She  said,  *No/  but  the  weight 
and  inconvenience  of  it  bothered  her,  and  made  her  nervous,  and  she  wanted 
to  get  it  out  of  the  wa^-;  wanted  me  to  take  It  oiT.  I  objectea  to  it,  be- 
cause I  did  not  think  it  advisable.  Her  general  health  seemed  quite  fair, 
aKhough  she  was  weaker  than  when  I  had  seen  her  before.  She  did  not  coni- 
plain  of  pain,  or  any  distressing  symptoms,  but  she  talked  about  as  weU  as 
usual.  She  talked  intelligently,  and  about  as  she  usually  did  when  I  had 
seen  her  previously.  She  was  naturally  inclined  to  Joke,  and  she  would 
get  her  jokes  off  as  she  used  to  years  ago." 

He  further  testified  that  he  conversed  with  her  so  as  to  determine 
her  mental  condition,  and  that  she  was  of  sound  mind;  that  he  saw 
nothing  to  indicate  anything  to  the  contrary;  that  she  told  him  that 
"she  had  got  her  will  made  all  right.  If  that  thing  was  going  to  kill 
her,  she  was  ready."  The  attesting  witnesses  testified  distinctly 
that  she  was  of  sound  mind.  The  other  witnesses  detail  conversa- 
tions with  her  shortly  before  and  after  the  making  of  the  will,  and, 
while  they  speak  of  her  enfeebled  physical  condition,  they  say  her 
conversation  was  intelligent. 

The  courts  have  held  that  there  is  no  presumption  against  the 
validity  of  a  will  because  made  by  a  person  of  advanced  age,  nor  can 
incapacity  to  make  a  will  be  inferred  from  an  enfeebled  condition  of 
body  and  mind.  Horn  v.  Pullman,  72  N.  Y.  269.  It  has  been 
asserted  as  a  general  proposition  that  one  capable  of  comprehending 
the  condition  of  his  property  and  his  relations  to  those  who  are  the 
natural  objects  of  his  bounty,  and  able  to  collect  and  retain  in  his 
mind  without  prompting  the  elements  of  his  business,  possesses 
testamentary  capacity.  Van  Guysling  v.  Van  Kuren,  35  N.  Y.  70; 
In  re  Carver's  Estate,  3  Misc.  Rep.  573,  23  N.  Y.  Supp.  753.  An  ap^ 
plication  of  these  authorities  to  the  evidence  relating  to  the  mental 
condition  of  the  testatrix  absolutely  refutes  the  allegation  of  lack 
of  testamentary  capacity,  so  the  remaining  questions  in  this  ease 
must  be  determined  having  the  fact  in  view  that  the  testatrix  at  the 
time  of  the  making  of  the  will  was  of  sound  and  disposing  mind. 

It  is,  however,  urged  with  considerable  earnestness  on  the  part 
of  the  contestant  that  the  eiPecution  of  the  will  in  its  present  form 
was  the  result  of  undue  influence,  or  of  ignorance  on  the  part  of  the 
testatrix  as  to  its  contents.  The  circumstances  upon  which  this 
claim  is  predicated  are  that  by  the  provisions  of  the  will  the  elder 
son  is  absolutely  disinherited  without  any  substantial  reason  ap- 
pearing therefor,  and  that  shortly  prior,  as  well  as  subsequent,  to 
the  execution  of  the  will,  the  declarations  of  the  testatrix  in  regard 
to  her  testamentary  intentions  and  in  regard  to  the  disposition  she 
had  made  of  her  estate  are  contradictory  to  the  provisions  of  the 
will.  The  testatrix  had  the  undoubted  right  to  make  such  a  disposi- 
tion of  her  estate  as  she  saw  fit.  It  is  unnecessary  to  speculate  as 
to  her  motives  if  it  satisfactorily  appears  that  the  will  represents 
her  testamentary  wishes.  No  presumption  against  the  genuineness 
of  this  will  arises  from  the  fact  that  its  terms  are  harsh  or  unjust. 
In  re  Tracy's  Will,  11  N.  Y.  St.  Rep.  103;  Van  Pelt  v.  Van  Pelt,  30 
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Barb.  134;  La  Bau  v.  Vanderbilt,  3  Redf.  Sur.  384;  In  re  Jones, 
5  Misc.  Rep.  200,  25  N.  Y.  Supp.  109.  But  what  effect  is  to  be  given 
to  her  declarations?  The  witness  Chapman  testified  to  having 
heard  a  conversation  betw^eon  the  contestant  and  testatrix  at  her 
residence  in  the  month  of  August,  1895,  in  which  she  said : 

"Levi,  I  want  you  to  take  a  chair,  and  come  up  here  to  my  bed.  I  wish 
to  talk  with  you.  They  have  been  harassing  me  to  make  a  wiU,  and  if  I 
do  80  I  suppose  I  will  have  to  do  It  soon.  I  have  a  new  buggy  here,  and  I 
have  given  it  to  Jane.  She  has  cared  for  me.  I  have  been  with  her,  and  she 
has  waited  on  me,  and  done  lots  that  the  other  girls  couldn't  do,  and  they 
haven't  been  here.  I  want  to  pay  her,  or  leave  enough  to  her  to  make  it 
satisfactory;  and  the  balance  I  want  equally  divided  among  aU  of  you 
children;  and,  if  you  properly  take  care  of  what  is  left  of  your  father's  estate 
and  this,  it  will  buy  you  a  good  home." 

The  testimony  of  this  witness  was  corroborated  by  his  wife  and 
the  witness  Ada  Grant,  who  each  heard  the  same  conversation.  The 
witness  Amelia  Metcalf,  the  wife  of  the  contestant,  testified  that  she 
visited  the  testatrix  on  the  4th  day  of  October,  1895,  and  in  de- 
tailing a  conversation  between  them  says: 

"She  [testatrix]  said:  *They  have  been  hounding  me  about  making  a  will, 
and  so  I  made  It  the  best  I  could.  You  tell  Levi  for  me  that  what  he  can 
save  out  of  his  father's  share  and  what  be  has  out  of  mine  will  be  something 
toward  buying  him  a  home.'  She  told  me  to  tell  him  that  his  share  was  on 
Interest,  and  good  Interest.  She  said,  outside  of  Mrs.  Van,--8he  had  given  the 
buggy  to  Mrs.  Van,  and  she  wanted  her  to  have  pay  for  her  trouble,— outside 
of  that  she  had  her  property  divided  equally,  or  wanted  it  that  way." 

This  same  conversation  was  testified  to  by  the  witness  Mrs.  Corn- 
wall. 

These  declarations  have  been  set  forth  in  full,  in  order  that  their 
full  force  and  effect  may  be  considered,  as  it  is  urged  by  the  con- 
testant that  they  are  not  only  competent,  but  suflBcient,  to  show  that 
fraud  or  deception  was  practiced  upon  the  testatrix,  and  that  she 
did  not  wish  or  intend  to  exclude  the  contestant  from  participation  in 
the  distribution  of  her  estate.  It  has  been  held  that,  w  here  the  pro- 
bate of  a  will  is  contested  on  the  grounds  of  fraud,  duress,  imposi- 
tion, or  other  like  cause  not  drawing  into  question  the  testator's 
mental  capacity  at  the  time  of  its  execution,  neither  his  prior  nor 
subsequent  declarations  are  competent.  Waterman  v.  Whitney,  11 
N.  Y.  157.  In  Jackson  v.  Kniffen,  2  Johns.  31,  the  plaintiff  sought 
to  maintain  his  claim  as  an  heir  at  law  and  the  defendant  as  a  leg- 
atee under  the  will  of  David  Kniffen.  Some  very  substantial  evi- 
dence had  been  presented  on  behalf  of  the  plaintiff,  showing  that 
the  will  had  been  obtained  by  duress,  and  the  plaintiff  sought  to  show 
the  declarations  of  the  testator  to  the  effect  that  the  will  had  been 
extorted  from  him  by  threats  and  duress.  The  court  held  such  evi- 
dence to  be  inadmissible.     Thompson,  J.,  says: 

"This  will  might  have  been  executed  under  circumstances  which  ought  to 
invalidate  it,  but  to  allow  It  to  be  Impeached  by  the  parol  declarations  of  the 
testator  himself  would,  in  my  Judgment  be  eluding  the  statute,  and  an  in- 
fringement upon  well-settled  and  established  principles  of  law." 

In  Marx  v,  McGlynn,  88  N.  Y.  374,  the  court  says: 
"Such  declarations,  whether  made  before  or  after  the  execution  of  a  will, 
are  competent  as  bearing  upon  the  testator's  mental  capacity.    They^gre  also  . 
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competcnt  as  bearing  upon  the  condition  of  the  testator's  mind  with  reference 
to  the  objects  of  his  bounty.  They  may  be  given  in  evidence  for  the  purpose 
of  showing  his  relations  to  the  people  around  him,  and  to  the  persons  named 
in  his  will  as  beneficiaries.  They  are,  however,  entitled  to  no  weight  in 
proving  external  acts  either  of  fraud  or  undue  influence." 

The  same  principle  is  recognized  in  Sanford  v.  Ellithorp,  95  N.  Y. 
54.  Also  in  Re  Clark,  40  Hun,  238.  In  Stevens  v.  Vaneleve,  4  Wash. 
C.  C.  262,  Fed.  Cas.  No.  13,412,  where  the  same  question  was  under 
consideration,  Washington,  J.,  says: 

"The  declarations  of  a  party  to  a  deed  or  wiU.  whether  prior  or  subsequent 
to  the  execution,  are  nothing  more  than  hearsay  evidence;  and  nothing  could 
be  more  dangerous  than  the  admission  of  it  either  to  control  the  construction 
of  the  Instrument  or  to  support  or  destroy  its  validity." 

The  same  rule  is  recognized  in  Connecticut  (Comstock  v.  Hadlyme 
Ecclesiastical  Soc,  8  Conn.  254),  and  in  Pennsylvania  (Moritz  v. 
Brough,  16  Serg.  &  B.  403),  as  well  as  in  England  (Provis  v.  Beed, 
5  Bing.  435).  While  none  of  the  authorities  have  any  application  to 
a  case  of  alleged  mental  incapacity,  they  have  a  direct  and  important 
bearing  upon  the  case  at  bar,  because,  as  already  stated,  the  testa- 
trix possessed  undoubted  testamentary  capacity  at  the  time  of  the 
making  of  the  will,  and  the  only  question  involved  is  as  to  whether 
or  not  this  will  was  procured  by  fraud  or  deception  practiced  upon 
the  testatrix  as  to  its  contents.  It  is  true  that  proof  of  these  dec- 
larations was  received  without  objection,  but  that  fact  does  not  ob- 
viate the  necessity  of  determining  their  importance  and  probative 
force  by  the  well-defined  rules  of  evidence.  But,  if  it  were  per- 
missible to  treat  these  declarations  as  entirely  competent  evidence 
upon  the  question  at  issue,  the  inference  of  deception,  or  of  igno- 
rance of  the  contents  of  the  will  on  the  part  of  the  testatrix,  which 
might  otherwise  spring  therefrom,  is  entirely  overcome  by  the  proof 
of  the  facts  and  circumstances  attending  the  execution  of  the  will. 
An  attorney  of  well-known  integrity  and  extensive  experience  was 
sent  for  by  the  testatrix  to  draw  the  will.  He  went  to  her  residence, 
and  to  her  coom,  and  was  alone  with  her  in  consultation  for  some 
considerable  time.  The  will  was  prepared,  and  the  other  attesting 
witness  called  in.  The  testatrix  seated  herself  at  the  table  when* 
the  will  was,  and  signed  it,  at  the  same  time  saying  that  the  bunch 
on  her  nose  interfered  with  her  seeing  the  line,  and,  as  testified  by 
the  attorney: 

"After  she  signed  it,  she  said:  There!  I  have  got  my  will  made,  and  I  want 
you,  Bill  [Gilmore,  the  attesting  witness],  aud  you,  Mr.  Laning,  to  sign  it  as 
witnesses.*  Then  I  said  to  her:  *Mrs.  Metcalf,  you  declare  this  to  be  your 
last  will  and  testament,  hereby  revoking  all  former  wills  by  you  made,  and 
request  myself  and  Mr.  Gilmore  to  sign  It  as  witnesses?'  She  said.  Tes.' 
After  that  I  signed  it  as  a  witness,  and  Mr.  Gilmore  signed  it  as  a  witness." 

There  is  no  direct  proof  that  the  will  was  read  to  testatrix  after 
it  was  drawn.  But  where  a  testator  is  able  to  read  writing,  and  is 
of  sufficient  capacity  to  transact  business,  it  may  be  inferred  from 
the  circumstances  that  the  testator  was  acquainted  with  its  con- 
tents. Nexsen  v.  Nexsen,  3  Abb.  Dec.  360;  In  re  Smith,  95  N.  Y. 
516.  No  opportunity  was  offered  to  any  one  to  deceive  the  testa- 
trix as  to  the  contents  of  the  will  except  Mr.  Laning,  and  it  would 
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be  an  unwarranted  inference  that  he,  having  no  interest  in  the  trans- 
action aside  from  conscientiously  performing  his  duty  as  scrivener, 
exercised  any  deception  in  procuring  the  execution  of  the  will.  A 
decree  will  be  entered  admitting  the  will  to  probate  and  dismissing 
the  objections  filed  by  the  contestant. 
Ordered  accordingly. 


(IC  Misc.  Bep.  174.) 

In  re  HALL'S   ESTATE. 

(Surrogate's  Court,  Cattaraugus  County.    February.  1896.) 

1.  Gift  Causa  Mortis— Mental  Capacitt  op  Donob. 

Evidence  tbat  a  donor  causa  mortis,  though  of  advanced  age  and  suf- 
fering from  cancer,  answered  all  questions  Intelligently,  made  known  her 
wants,  and  conversed  clearly  In  regard  to  relatives  and  neighbors,  and 
gave  specific  directions  as  to  the  disposition  of  some  of  her  personalty, 
sufficiently  shows  mental  capacity.  ^ 

2.  Same— Certificates  of  Deposit. 

A  certificate  of  deposit  Is  a  proper  subject  of  gift  causa  mortis. 
8.  Same— Delivery  to  Third  Person. 

On  an  issue  as  to  the  validity  of  a  gift  causa  mortis  of  certificates  of 
deposit,  it  appeared  that  decedent  had  for  some  time  intended  to  dispose 
of  the  certificates  for  missionary  purposes,  and  a  witness  testified  that, 
four  days  before  her  death,  decedent  told  her  where  some  papers  Uhe 
certificates)  were  hidden,  under  a  bureau,  and  stated  that  she  wanted 
to  give  them  to  Mrs.  T.  to  take  care  of;  that  witness  delivered  the  pa- 
pers to  Mrs.  T.,  in  decedent's  presence;  and  that  decedent  then  stated 
that  they  were  for  the  missionaries.  Mrs.  T.  testified  that  decedent 
told  her  to  divide  them  equaUy  between  the  home  and  foreign  mission 
boards  and  the  Bible  society,  and  that  she  took  the  certificates  away 
with  her;  and  it  was  shown  that  on  the  next  day  Mrs.  T..  took  them 
back  to  decedent,  who  again  took  possession  for  the  sole  purpose  of  in- 
dorsing them  by  making  her  mark,  and  redelivered  them  to  Mi*s.  T..  and 
that  they  were  not  cashed  or  paid  to  the  beneficiaries  until  after  the 
donor's  death.    Held,  that  there  was  a  valid  deUvery  of  the  gift. 

Judicial  settlement  of  the  accounts  of  the  administrator  of  the 
estate 'of  Sophia  Hall,  deceased. 

W.  R.  Pinder,  for  administrator. 
Hudson  Ansley,  for  contestant. 

DAVIE,  S.  Sophia  Hall  died  intestate  August  15,  1895,  leaving, 
her  surviving,  her  husband,  but  no  other  relatives  or  next  of  kin. 
The  husband  died  intestate  soon  after,  leaving,  him  surviving,  one 
son,  the  administrator,  and  two  daughters,  one  of  whom  is  the  con- 
testant. Shortly  prior  to  her  death  the  decedent  was  the  owner  of 
certain  funds  on  deposit  in  two  banks;  such  deposits  being  evidenced 
by  the  usual  certificates,  and  amounting,  in  all,  to  the  sum  of  f  1,350. 
The  administrator  does  not  charge  himself  with,  nor  account  for, 
these  certificates,  and  the  objections  filed  relate  solely  to  such  omis- 
sion. It  is  claimed  on  the  part  of  the  administrator  that  the  dece- 
dent gave  these  certificates  away  shortly  prior  to  her  death,  while 
it  is  urged  on  behalf  of  the  contestant  that  at  the  time  of  the  al- 
leged gift  the  decedent  did  not  possess  the  requisite  mental  capacity 
to  make  a  gift,  that  the  funds  represented  by  such  certificates  be-j 
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long  to  the  estate,  and  that  it  was  the  duty  of  the  administrator 
to  resort  to  proper  methods  for  recovering  the  same,  and,  having 
failed  so  to  do,  he  is  personally  liable  as  for  a  devastavit  This  be- 
ing the  nature  of  the  controversy,  it  is  entirely  apparent  at  the  out- 
set that  the  administrator  cannot  be  charged  personally  with  these 
funds,  unless  he  has  failed  to  exercise  the  diligence  required  by  law 
of  administrators  in  the  management  of  estates,  and  that  in  conse- 
quence of  such  neglect  the  estate  has  sustained  loss.  This  leads  to 
the  inquiry,  first,  as  to  the  degree  of  care  and  diligence  required  of 
representatives  in  their  efforts  to  collect  demands  due,  or  to  recover 
the  possession  of  property  belonging  to  the  estate.  It  has  been 
asserted,  as  a  general  proposition,  that,  in  the  management  of  the 
business  of  the  estate,  executors  and  administrators  are  bound  to 
act  in  good  faith,  and  to  exercise  such  skill,  prudence,  and  diligence 
as  men  ordinarily  bestow  upon  their  own  affairs  of  like  nature.  8 
Am.  &  Eng.  Enc.  Law,  p.  347;  McCabe  v.  Fowler,  84  N.  Y.  314; 
King*v.  Talbot,  40  N.  Y.  76.  They  may  be  guilty  of  devastavit,  not 
only  in  consequence  of  direct  acts  of  abuse  or  maladministration,  but 
by  culpable  negligence  in  the  management  of  their  estates.  Schultz 
V.  Pulver,  11  Wend.  363;  Harrington  v.  Keteltas,  92  N.  Y.  40.  It 
is  quite  apparent  that  the  funds  in  question  could  not  have  been 
recovered  except  by  an  action,  but  that  fact  itself  does  not  relieve 
the  administrator.  If,  however,  an  examination  of  all  the  facts  dis- 
closes reasonable  grounds  for  considering  that  such  legal  steps 
would  have  been  entirely  ineffectual,  then  such  failure  on  the  part 
of  the  administrator,  acting  in  good  faith,  does  not  render  him  liable. 
Clack  V.  Holland,  19  Beav.  262-271;  O'Connor  v.  Gifford,  117  N.  Y. 
275,  22  N.  E.  1036.  If  the  decedent  parted  with  the  title  to  these 
funds  at  all,  it  was  by  way  of  gift  causa  mortis;  and  it  is  claimed 
by  the  contestant  that,  at  the  time  of  the  transaction,  decedent  had 
become  so  enfeebled  mentally,  in  consequence  of  her  physical  infirm- 
ities, as  to  be  incapable  of  transacting  business,  and  that  the  trans- 
action itself  lacked  some  of  the  essential  features  of  a  gift  of  that 
character.  In  order  to  make  a  valid  gift  causa  mortis,  there  must, 
of  course,  be  a  donor  possessing  requisite  mental  capacity,  and  in 
apprehension  of  impending  dissolution;  property,  the  title  to  which 
is  susceptible  of  being  transferred  by  gift, — the  words  of  gift  indi- 
cating an  intention  to  pass  title;  coupled  with  a  delivery,  and  an 
acceptance  on  the  part  of  the  donee.  The  policy  of  the  law  does  not 
favor  gifts  of  this  character.  8  Am.  &  Eng.  Enc.  Law,  p.  1348,  note. 
Such  gifts  are  not  favored  by  the  courts,  and  their  range  should  not 
be  extended.  Bliss  v.  Fosdick,  86  Hun,  162,  33  N.  Y.  Supp.  317. 
They  are  necessarily  open  to  the  objection  of  uncertainty,  and  great 
strictness  and  clear  proof  are  therefore  necessary  to  establish  them, 
and  they  can  only  be  upheld  where  the  intention  of  the  donor  is  clear 
and  definite,  and  such  intent  is  fully  carried  out  by  execution.  Har- 
ris V.  Clark,  3  N.  Y.  93-121;  Grey  v.  Grey,  47  N.  Y.  552;  Grymes  v. 
Hone,  49  N.  Y.  17.  But  the  rule  is  not  carried  to  the  extent  of  hold- 
ing that  the  presumption  of  law  is  against  such  gifts.  Lewis  v. 
Merritt,  113  N.  Y.  390,  21  N.  E.  141.  It  will  be  well  to  have  these 
general  propositions  in  mind,  in  examining  the  evidence  in  this  case. 
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Did  decedent  possees  the  requisite  mental  capacity  at  th^  time 
of  making  this  gift?  It  was  conceded  on  the  submission  of  this  case 
that,  if  decedent  possessed  testamentary  capacity,  she  was  compe- 
tent to  make  a  gift  causa  mortis.  The  grade  of  mental  ability  re- 
quired to  make  a  testamentary  disposition  of  property  is  quite  clear- 
ly defined.  One  capable  of  comprehending  the  condition  of  his  prop- 
erty, and  his  relations  to  those  who  are  the  natural  objects  of  his 
bounty,  and  able  to  collect  and  retain  in  mind,  without  prompting, 
the  elements  of  his  business,  possesses  testamentary  capacity.  Van 
Ouysling  v.  Van  Kuren,  35  N.  Y.  70.  Decedent  was  a  woman  of 
somewhat  advanced  age.  During  the  last  six  months  of  her  life 
she  was  afflicted  with  cancer  of  the  liver.  The  transaction  in  ques- 
tion occurred  on  Sunday  afternoon  and  on  Monday  evening,  and  de- 
cedent died  the  following  Wednesday  morning.  Several  witnesses 
who  were  with  her  more  or  less  during  her  last  days  were  examined 
quite  fully  as  to  her  condition.  These  witnesses  detail  various  con- 
versations with  her  showing  undoubted  intelligence.  On  Sunday 
Mrs.  Trippe,  the  wife  of  dec^ent's  pastor,  called  to  see  her.  Dece- 
dent said  she  was  glad  to  see  her,  and  spoke  of  feeling  better  than 
she  did  the  day  before.  She  asked  if  Mrs.  Trippe's  husband  was  at 
home,  and  when  he  would  be.  She  spoke  of  a  box  and  a  letter  she 
had  received  from  her  stepdaughter,  and  wished  the  box  brought 
and  the  letter  read  to  her.  She  examined  the  contents  of  the  box, 
and  told  Mrs.  Trippe  of  her  desire  to  present  her  with  a  resurrec- 
tion plant.  She  talked  of  her  stepdaughter,  Mary  Cowles,  and  of 
her  kindness  to  decedent.  She  told  Mrs.  Trippe  of  a  small  gold 
piece  that  she  desired  to  give  to  Mrs.  Trippe's  child,  and  conversed 
on  the  subject  of  her  property,  as  more  particularly  hereafter  re- 
ferred to.  The  witness  Louisa  Ainsworth  watched  with  decedent 
on  Sunday  night.  She  says  she  conversed  with  her,  and  that  she 
asked  for  what  she  wanted  She  asked  for  a  pocket  handkerchief, 
and,  on  one  being  brought,  said,  ^^No;  not  that  one;  a  pink-bordered 
one."  As  she  was  being  moved  in  bed,  near  morning,  her  purse 
dropped  down  by  the  bed,  and  she  spoke  of  it,  and  asked  the  witness 
to  pick  it  up  and  count  the  money,  and  put  the  purse  under  her  pil- 
low. She  inquired  how  much  there  was  in  the  purse,  and,  on  being 
told  12.50,  said  that  was  right  The  witness  Fannie  Ainsworth  was 
with  the  decedent  during  the  period  in  question,  and  spoke  of  con- 
versations with  her,  all  indicative  of  reason  and  understanding. 
The  attending  physician  visited  her  on  the  day  before  her  death,  and 
conversed  with  her,  and  he  testified:  "She  answered  my  questions 
in  a  perfectly  sane  manner, — ^as  a  sane  person  would.  I  didn't  think 
she  was  other  than  perfectly  sane."  I  have  referred  to  but  a  small 
portion  of  the  evidence  bearing  upon  this  question,  but  a  careful  con- 
sideration of  all  the  testimony  irresistibly  leads  to  the  conclusion 
that  the  decedent,  at  the  time  in  question,  possessed  testamentary 
capacity.  It  appears  inferentially,  though  quite  satisfactorily,  that 
decedent  had  for  some  time  entertained  the  intention  of  making  the 
disposition  of  the  certificates  which  it  is  claimed  she  did  make;  that 
such  disposition  was  in  accordance  with  a  design  long  cherished  by 
her.     The  witness  Jennie  Kelsey  testified  that  she  was  at  the  dece- 
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dent's  residence  about  the  4th  of  August,  1895,  just  before  she  was 
confined  to  her  bed,  and  that  decedent  (quoting  from  her  testiiiKmy) 
'^ad  some  papers  to  sort  over  and  fix  up,  and  so  she  took  them  and 
went  to  work ;  and  I  saw  she  was  getting  very  tired,  and  I  tried  to 
persuade  her  to  lie  down  awhile,  and  she  said  it  was  probably  the 
last  work  she  would  have  to  do;  and  she  went  out  to  dinn^,  and 
came  back,  and  went  to  work,  and  she  arranged  them  and  put  them 
in  a  pan,  and  told  me  to  put  them  in  another  room,  under  the  bu- 
reau." The  witness  did  so.  f  annie  Ainsworth  testified  that  she 
was  with  decedent  on  Sunday  before  her  death,  and  that  decedent 
told  her  of  some  jwipers  that  were  in  a  pan  under  the  bureau  in  her 
room.  "She  said  that  she  wanted  to  give  them  to  Mrs.  Trippe  to 
take  care  of.  She  requested  me  to  be  there  with  Mrs.  Trippe,  and 
see  that  she  had  them  and  took  them  away  with  her.  After  Mrs. 
Trippe  had  gone,  she  asked  me  if  Mrs.  Trippe  took  all  the  papers.  I 
told  her  she  did, — all  that  were  there.  She  told  me  to  tell  Mrs. 
Trippe  to  divide  it  equally  between  the  home  mission  and  the  foreign 
mission  and  the  Bible  society.  She  said  they  were  certificates, — 
money  that  she  and  Mr.  Cowles  [her  former  husband]  had  saved  for 
the  missionaries."  This  witness  also  testified  that  she  gave  the 
papers  to  Mrs.  Trippe  in  decedent's  presence,  and  at  her  bedside, 
and  that  decedent  said  they  were  for  the  missionaries.  The  witness 
Sarah  Trippe  testified  that  she  visited  decedent  on  Sunday,  and  that 
she  (decedent)  asked  Miss  Ainsworth  to  bring  out  the  papers,  which 
was  done;  and  witness,  at  the  request  of  decedent,  figured  them  up, 
saying  they  amounted  to  |1,350,  and  decedent  said  that  was  right. 
Witness  then  asked  if  she  wished  her  to  take  the  papers  with  her, 
and  decedent  said,  *^es;"  and,  quoting  from  her  evidence: 

''I  asked  her  what  proportion  she  wished  us  to  give  to  the  societies.  Be- 
fore this  she  remarked  like  this:  *During  Mr.  Cowles'  lifetime,  we  arranged 
together  that  eventually  this  money  should  go  to  the  boards,  and  after 
Mr.  Hall  and  I  were  married  there  was  the  sa'me  understanding  between  us,— 
that  the  money  should  go  to  the  boards.'  I  asked  her  what  boards,  and  she 
said  the  home  mission  board,  the  foreign  mission  board,  and  the  Bible  society. 
I  carried  the  papers  away  with  me." 

The  decedent  was  a  Christian  woman,  and  a  member  of  the  Pres- 
byterian Church.  Her  first  husband  was  a  ministei*  of  the  same  de- 
nomination. Her  last  husband,  Mr.  Hall,  was  also  a  minister  of 
the  same  denomination,  and  for  many  years  engaged  in  missionary 
work.  So  it  is  entirely  obvious  that  the  decedent's  associations  and 
surroundings  for  many  years  had  been  of  such  a  character  as  to 
originate  testamentary  intentions  in  harmony  with  the  disposition 
claimed  to  have  been  made  by  her  of  her  small  estate.  The^e  cer- 
tificates were  proper  subjects  of  a  gift  causa  mortis.  Under  the 
law,  as  it  now  stands,  all  kinds  of  pergonal  property,  with  very  few- 
exceptions,  may  be  the  subject  of  such  a  gift,  whether  the  property 
be  corporeal  or  incorporeal.  8  Am.  &  Eng.  Enc.  Law,  p.  1342.  Bills, 
bonds,  and  promissory  notes,  and  all  other  evidences  of  debt,  al- 
though payable  to  order,  and  not  indorsed,  may  be  so  given.  Id.  p.  1343. 
In  Walsh  V.  Sexton,  55  Barb.  251,  it  was  held  that  a  delivery  of  cct- 
tificates  of  stock  is  good  as  a  gift  causa  mortis,  without  an  assign- 
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ment,  or  without  a  completed  transfer  of  the  legal  title.  This  au- 
thority was  cited  and  applied  in  Grymes  v.  Hone,  supra.  This  trans- 
action having  taken  place  in  view  of  the  decedent's  approaching  dis- 
solution, it  is  clear  that  all  the  essential  conditions  existed  for  mak- 
ing a  valid  gift  causa  mortis. 

This  brings  us  to  a  consideration  of  the  remaining  question, — ^aa 
to  whether  or  not  decedent's  intentions  were  effectuate  by  such  a 
delivery  of  the  certificates  as  the  law  requires  to  complete  a  gift 
of  this  character.  The  subject  of  a  gift  causa  mortis  must  be  de- 
livered, or  the  gift  is  not  valid.  8  Am.  &  Eng.  Enc  Law,  p.  1347. 
There  must  be  some  act  done  to  change  the  possession  from  the 
donor  to  the  donee.  The  donee,  or  some  one  for  him,  must  not  only 
take,  but  must  retain,  possession  until  the  death  of  the  donor.  If  it 
comes  again  into  the  possession  of  the  donor,  the  presumption  is 
that  the  gift  is  revoked.  Cutting  v.  Oilman,  41  N.  H.  147;  Craig  v. 
Craig,  3  Barb.  Ch.  76;  Emery  v.  Clough,  63  N.  H.  552,  4  Atl.  796. 
These  certificates  were  delivered  by  Mrs.  Trippe  to  her  husband,  who 
went  to  decedent's  residence  on  Monday  evening  in  company  with 
his  wife,  where  the  certificates  were  indorsed  by  decedent,  she  mak- 
ing her  mark  to  her  name  written  on  the  back  of  each;  such  mark  be- 
ing witnessed  by  Miss  Ainsworth  and  by  Mr.  Hall,  the  administrator. 
At  no  time  did  decedent  have  either  of  the  certificates  in  her  posses- 
sion, except  for  the  purpose  of  indorsement,  after  they  were  deliv- 
ered to  Mrs.  Trippe.  Mr.  Trippe  took  them  away  with  him  after 
such  indorsement  But  the  money  represented  by  them  was  not 
drawn  from  the  banks,  or  paid  over  to  the  beneficiaries,  until  after 
decedent's  death.  It  has  been  distinctly  held  in  many  cases  that 
the  delivery  may  be  made  to  a  third  party  for  the  donee,  and  that  such 
delivery  will  be  sufficient,  although  the  donor  dies  before  the  inter- 
mediary hands  over  the  property.  Drury  v.  Smith,  1  P.  Wms.  404; 
Michener  v.  Dale,  23  Pa.  St.  59;  Dresser  v.  Dresser,  46  Me.  48;  Jones 
V.  Deyer,  16  Ala.  221.  In  Grymes  v.  Hone,  above  cited,  the  defend- 
ant's testator,  being  the  owner  of  120  shares  of  bank  stock  included 
in  one  certificate^  made  an  assignment  of  20  shares  to  the  plaintiff. 
This  he  handed  to  his  wife,  to  be  kept  by  her  and  delivered  to  the 
plaintiff  upon  his  death.  The  court  held  that  this  constituted  a 
valid  gift  causa  mortis;  that  the  defendant  (the  wife)  was  the  trus- 
tee for  the  plaintiff,  by  operation  of  law.  In  view  of  all  the  facts 
disclosed  by  the  evidence,  in  the  light  of  the  various  authorities  cited, 
I  am  impressed  with  the  belief  that  the  administrator  has  furnished 
a  complete  and  satisfactory  answer  to  the  objections  filed  to  his  ac- 
count; that  an  action  brought  by  him  to  recover  these  funds  would 
have  been  entirely  ineffectual;  that  he  has  not  only  acted  in  good 
faith,  but  exercised  good  judgment,  in  not  involving  the  estate  in 
litigation.  A  decree  will  be  accordingly  entered  settling  the  ac- 
counts of  the  administrator  as  filed,  and  dismissing  the  objection  to 
the  same. 

Ordered  accordingly. 
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ADAMS  T.  ARKENBUR6H.  (Supreme 
Court,  Appellate  DiTision.  First  Department. 
March  13,  1896.)  Action  bj  Robert  H.  A.  Ad- 
ams against  Eliza  J.  Arkenburgh,  indiyidnallj, 
etc,  impleaded.  No  opinion.  Judgment  affirmed 
with  costs,  on  opinion  in  Allen  v.  Arkenburgh 
(Sup.)  37  N.  T.  Supp.  1032. 


AMERICAN  SURETY  CO.,  Respondent,  v. 
CROW,  Appellant.  (Supreme  Court,  Appellate 
DiTision,  F&st  Department.  April  ^  18d6.) 
Action  by  the  American  Surety  Company 
against  Moses  R.  Crow,  impleaded,  etc.  F. 
Bien,  for  appellant.  J.  J.  Crawford,  for  re- 
spondent. No  opinion.  Order  affirmed  with  |10 
costs  and  disbursements. 

BAMBERGER,  Appellant  ▼.  MANHAT- 
TAN RY.  CO.,  BesjMndent.  (Supreme  Court, 
Appellate  Diyision,  First  Department.  April 
17,  1896.)  Action  by  Max  Bamberger  against 
the  Manhattan  Railway  Company.  W.  W. 
Badger,  for  appellant  Dayies,  Short  &  Town- 
send,  for  respondent 

PER  CURIAM.  The  facts  in  this  case  are 
not  in  all  respects  the  same  as  they  were  in 
the  Otten  Case,  lately  decided  by  this  court 
(37  N.  Y.  Supp.  982);  but  the  principle  upon 
which  the  reversal  in  the  latter  case  proceeded 
is  applicable  to  these  facts.  The  yariations  are 
not  sufficiently  important  to  affect  the  result. 
'Ilie  judcment  should  therefore  be  reversed,  and 
a  new  tnal  granted,  with  costs  to  the  appellant  to 
abide  the  event 

BANK  OF  THE  METROPOLIS  v.  FA- 
BER.  (Supreme  Court  Appellate  Division, 
First  Department.  March  6,  1896.)  Action 
by  the  Bsink  of  the  Metropolis  against  Eberhard 
Faber.  No  opinion.  Motion  granted.  See  37 
N.  Y.  Supp.  423. 


BANK  OF  THE  METROPOLIS  v.  FA- 
BER, HOLMES.  BOOTH  &  HAYDEN  v. 
SAME.  LEONARD  et  al.  v.  SAME.  (Su- 
preme Corrt,  Appellate  Division,  First  Depart- 
ment April  la  1896.)  Actions  by  the  Bank 
of  the  Metropolis,  Holmes,  Booth  &  Hayden, 
and  CJharles  H.  Leonard  and  others  against 
Eberhard  Faber.  D.  M.  Porter^  for  appellant 
Thomson  &  Allen,  for  Faber.  No  o^ion.  Mo- 
tion granted.     See  37  N.  Y.  Supp.  423,  427. 

BBNTLBY,  Respondent  v.  BROOKLYN 
EL.  R.  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  8, 
18960  Action  by  George  S.  Bentley  against 
the  Brooklyn  Elevated  Railroad  0>mpany.  No 
opinion.  Judgment  affirmed,  with  costs.  All 
concur. 


BOEDICKER  et  al.  v.  WESTCHESTER 
FIRE  INS.  CO.  (Supreme  Court,  Appellate 
Division,  First  Department  April  24,  1896.) 
Action  by  Henry  Boedicker  and  others  against 
the  Westchester  Fire  Insurance  Company.  No 
opinion.  Motion  denied,  on  payment  of  |10 
costs.    Motion  may  be  renewed  at  the  May  term. 

BOLSTER,  AppeUant  v.  MAYOR.  ETC., 
OF  CITY  OF  NEW  YORK,  Reepondeut.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  24,  1896.)  Action  by  Honora  Bols- 
ter against  the  mayor,  etc.,  of  the  city  ot  New 
York.  J.  B.  Hands,  for  appeUant  T.  Counoly,. 
for  respondent. 

PER  CURIAM.  This  case  is  within  the 
principle  of  Foley  v.  Mayor,  etc.,  1  App.  Div. 
586,  37  N.  Y.  Supp.  465,  and  should  be  affirm- 
ed on  the  authority  of  that  case.  In  that  case, 
as  in  this,  the  plaintiff  had  been  examined  un- 
der the  authority  of  section  123  of  the  consoli-. 
dation  act;  but  the  parol  notice  given  at  the 
time  of  that  examination  was  not  thought  to  be 
sufficient  notice  of  the  intention  to  sue,  to  per- 
mit a  recovery.  The  same  rule  must  be  applied 
here.     Judgment  affirmed,  with  costs. 

In  re  BROOK  AVE.  (Supreme  Court,  Ap- 
pellate Division.  First  Department.  March  13, 
1896.)  In  the  matter  or  Brook  avenue.  No 
opinion.     Motion  denied. 

BRUSH,  AppeUant  v.  LONG  ISLAND  R. 
CO..  Responcfent.  (Supreme  Court  Appellate 
Division,  Second  Department  April  28,  1896.) 
Action  by  John  V.  Brush  against  the  Long  Is- 
land Railroad  Company.  No  opinion.  Order 
affirmed,  with  |10  costs  and  disbursements.  All 
concur. 


BURBRIDGE,  Respondent  v.  B:ILGAN- 
NON  et  al..  Appellants.  (City  Court  of  New 
York,  General  Term.  January  28,  1896.)  Ac- 
tion by  James  Burbridge  against  William  H. 
Kilgannon  and  others.  Ix)uis  J.  Grant  for  ap- 
pellants. Mclntyre  &  Settell,  for  respondent 
No  opinion.  Motion  for  reargument  denied. 
See  35  N.  Y.  Supp.  1022. 

BURTON,  Respondent^v.  D.  G.  BURTON 
CO.,  Appellant  (twenty- two  oases).  (Supreme 
Court.  Appellate  Division,  Second  Department. 
AprU  28,  1896.)  Action  by  IsabeUa  M.  Burton 
against  the  D.  G.  Burton  Company,  and  twenty- 
one  other  cases.  No  opinion.  Order  modifiini 
by  reducing  the  amount  specified  in  the  order 
to  the  sum  of  $946.45.  So  modified,  the  order 
is  affirmed,  without  costs.     All  concur. 


BUTCHER,  Respondent  v.  ATLANTIO 
AVE.  R.  CO.,  Appellant.  (Supreme  Court  An- 
pellate  Division,  second  Department     April  21, 
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1806.)  Action  by  Sarah  A^^nes  Butcher,  an  In- 
fant, by  Thomas  H.  Butcher,  her  guardian  ad  li- 
tem, against  the  Atlantic  Avenue  Railroad  Com- 
pany. No  opinion.  Judgrment  and  order  af- 
firmed, with  costs      All  concur. 

CAMMAN  V.  DEWSNAP.  (Supreme  Court, 
Appellate  Diriflion,  First  Department  March 
(?,  1896.)  Action  by  Charles  L.  Qamman,  Jr., 
flj^inst  John  B.  Dewsnap.  No  opinion.  Mo- 
tion granted,  with  $10  costs. 

In  re  CANN.  (Supreme  Court,  Appellate  Di- 
tision,  Second  Department.  April  21,  18960 
In  the  matter  of  the  application  of  George  W. 
Cann  for  admission  to  practice  as  an  attorney. 
No  opinion.     Motion  granted,  and  order  signed. 


CHAMBERS.  Respondent,  ▼.  LANCASTER 
ot  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  April  21,  1896.) 
Action  by  William  C.  Chambers,  as  assignee  of 
Charles  A.  Dixon,  against  James  H.  Iiancaster 
and  the  New  York  Stone  Crushing  Company. 
No  opinion.  Motion  granted,  and  order  reset- 
tled and  filed  with  the  clerk.  See  38  N.  Y. 
Supp.  253.  

CHURCH,  Respondent,  ▼.  SLADE  et  al.,  Ap- 
pc'llants.  (Supreme  Court,  Appellate  Dirision, 
Third  Department.  April  14,  l^m.)  Action  by 
Henrietta  Church  agamst  Thomas  A.  Slade  and 
others.  No  opinion.  Judgment  affirmed,  with 
costs. 


COLLINS,  Respondent,  v.  CALLAGHAN, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  April  7,  18960  Action 
by  Catherine  Collins  against  Mary  (^Uaghan, 
impleaded.  No  opinion.  Final  judgment,  so  far 
as  appealed  from,  and  interlocutory  judgment, 
affirmed,  with  costs.  All  concur,  except  CUJ-r 
LEN,  J.,  not  sitting. 


COMSTOCK,  Respondent,  v.  FOOSB.  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  May  8,  1896.)  Action  by 
Samuel  H.  Comstock  against  William  H.  Foose. 
No  opinion.  Judgment  affirmed,  with  costs.  All 
concur,  except  CULLBN,  J.,  not  sitting. 


CONNOLLY.  Respondent,  v.  MANHATTAN 
RY.  CO.  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
20.  1896.)  Action  by  Ellen  M.  B.  Connolly 
against  the  Manhattan  Railway  Company  and 
others.  A.  O.  Townsend,  for  appellants.  H. 
A.  Forster.  for  respondent.  No  opinion.  Judg- 
ment modified  by  reducing  the  fee  damage  to  $2,- 
750  and  the  rental  damage  tr»  $275  a  year,  and, 
as  so  modified,  affirmed,  without  costs. 

CONROY.  AppeUant,  v.  OONROY  et  al.,  Re- 
Kpondents.  (Supreme  Court,  Appellate  Division, 
Second  Department.  May  8.  189(5.)  Action  by 
John  J.  E.  Conroy  against  Eugene  F.  O.  Con- 
roy  and  others.  No  opinion.  Order  affirmed, 
with  |10  costr  and  disbursements.     All  concur. 


COREY  V.  ELECTRIC  CONST.   CO.     (Su- 
preme Court,  Appellate  Division,  First  Depart- 


ment. March  20,  1896.)  Action  by  Robert  B. 
Corey  i^alnst  the  Electric  Constraction  C-ckb- 
pany.     No  opinion.     Motion  denied. 

^.S5,9^?Xv  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  ft.  CO..  AppeUant.  (Snprem- 
Court,  Appellate  Division,  Fourth  Department 
April,  1896.)  Action  by  Kittie  Crosby,  as  ad- 
ministratrix, etc.,  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Oompacj. 
Hiscock  &  Doheny.  for  appellant.  Cevlon  H. 
Lewis,  for  respondent. 

ADAMS,  J.  This  case  appears  to  have  he^n 
twice  tried.  Upon  the  first  trial  a  nonsuit  wa* 
directed,  which  was  set  aside  by  the  general 
term  of  the  Fourth  department,  and  a  nt-w 
trial  ordered.  Upon  the  second  trial,  the  cas*- 
was  submitted  to  the  jury,  and  resulted  in  a 
verdict  for  the  plaintiff.  The  only  question  to 
which  our  |ittention  has  been  directed  upon  this 
appeal  relates  to  the  contributory  negli^nce  of 
the  plaintiff's  intestate.  We  are  unable  to  dis- 
cover that  the  evidence  upon  the  second  trial 
varies  in  any  appreciable  degree  from  that 
which  was  offered  upon  the  former  trial,  so  far 
as  this  question  is  concerned;  nor  does  the  ap- 
pellant's counsel  make  any  such  contention  ui>- 
on  the  arpTument.  In  view,  therefore,  of  tb*- 
decision  of  the  general  term,  it  cannot  be  saf«i 
that  any  error  was  committed  by  the  leame-i 
trial  justice  in  submitting  this  question  to  the 
jury.  Judgment  and  order  appealed  from  af- 
firmed, with  costs,  upon  the  opinion  of  Hardin, 
P.  J.,  delivered  at  the  general  term,  and  re- 
ported in  88  Hun,  196,  34  N.  Y.  Supp.  714, 

CROVBNO.  Respondent,  v.  ATLANTIC 
AVE.  R.  CO.  OF  BROOKLYN,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. May  8,  1896.)  Action  by  Antony 
Croveno.  an  infant,  etc.,  against  the  Atlanti.* 
Avenue  Railroad  Company  of  Brookl\-n.  No 
opinion.  .Judgment  and  order  affirmed,  with 
costs.     All  concur. 


CftuMBIE,  Respondent,  v.  MANHATTAN 
RY.  CO.  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
20,  1896.)  Action  by  Ann  E.  Cmmbie  againsr 
the  Manhattan  Railway  Company  and  others. 
H.  C.  Johnson,  for  appellants.  H.  Q.  Atwater. 
for  respondent.  No  opinion.  Judgment  affirm- 
ed, with  costs. 


DALEY,  Respondent,  v.  WARREN  et  al..  Ap- 
pellants. (Ck>nmion  Pleas  of  New  Yoric  City 
imd  County,  General  Term.  November,  1895"> 
Action  by  Catherine  M.  Daley  against  Lyman 
E.  Warren  and  others.  August  C.  Nanz.  for 
appellants.  D.  M.  Porter,  for  respondent.  No 
opinion.     Order  affirmed. 

DAVIES  et  al.  v.  CLARK.  (Snprane  Court. 
Appellate  Division,  First  Department.  March 
20,  1896.)  Action  by  WiUiam  G.  Davies  and 
others  against  Francis  A.  Chirk.  No  opudon. 
Motion  denied. 


DAVIES  et  al.  v.  CLARK.     (Snpreme  Court. 
Appellate  Division.  First  Departme^    April  24. 
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1896.)  Action  by  William  Q.  Davies  and  oth- 
ers asainat  Francis  A..  Clark.  No  opinion. 
Motion  denied. 

I>E3  BALAINE,  Regpondent.  v.  MANHAT- 
TAN RY.  CO.  et  al..  Appellants.  (Supreme 
Court,  apellate  Diyision,  First  Department. 
March  20;  1896.)  Action  by  Mary  A.  D,  De 
Balaine  against  the  Manhattan  Railway  Com- 
pany and  others.  A.  O.  Townsend,  for  appel- 
lants. H.  A.  Forster.  for  respondent.  No  opin- 
ion. Judgment  modified  by  reducing  the  fee 
damage  to  $3,500  and  the  rental  damage  to  $3.10 
a  year,  and,  as  so  modified,  affirmed,  without 
costs. 


DEIxANEY,  Respondent,  T.  STEINWAY  RY. 
CO.  OF  LONG  ISLAND  CITY,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. Apnl  21,  1896.)  Action  by  Bartly 
Oelaney,  as  administrator  of  Richard  Delaney, 
deceased,  against  the  Steinway  Railway  Com- 
i:«any  of  Long  Island  City.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.     All  con- 


DONLON,  Appellant,  v.  CONEY  ISLAND 
&  B.  R.  CO.,  Respondent.  (Supreme  Court,  Ap- 
IM*nnte  Division,  Second  Department.  April  28, 
l«yo.)  Action  by  Joseph  Donlon,  an  infant, 
etc..  against  the  Coney  Island  &  Brooklyn  Rail- 
road Company.  No  opinion.  Judgment  affirm- 
ed, with  costs.     All  concur. 

DOREMUS  V.  EAMES.  (Supreme  Court, 
Appellate  Division,  First  Department  May  1, 
1.SSI6.)  Action  b$  Thomas  C.  Doremus  against 
Francis  L.  Eames,  as  president,  etc.  No  opin- 
ion.    Motion  granted,  with  $10  costs. 


EDER,  Respondent,  v.  McMAHON.  Appel- 
lant. (Common  Pleas  of  New  York  City  and 
("ounty,  General  Teitn.  November,  1895.)  Ac- 
tion by  Frederick  Eder  against  William  McMa- 
hon.  Henry  C.  Andrews,  for  appellant.  James 
Plynn,  for  respondeut.  No  opinion.  Order  af- 
firmed. 


BISERT,  Respondent,  v.  BRANDT,  Appel- 
lant. (Common  Pleas  of  New  York  City  and 
County,  Greneral  Term.  November,  1895).  Ac- 
tion by  Alwin  Eisert  against  William  H.  Brandt. 
William  W.  Bryan,  for  appellant.  M.  E.  Duf- 
fy (Wm.  J.  Lippmann,  of  counsel),  for  respond- 
ent.    No  opinion.     Appeal  dismissed. 


In  re  EISNER  (four  cases).  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
20,  1896.)  In  the  matter  of  Elir^  Eisner,  de- 
ceased.    No  opinion.     Motions  denied. 


ELEVENTH  WARD  BANK,  Appellant,  v. 
I*OWERS,  Respondent.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  April  34, 
1896.)  Action  by  the  Eleventh  Ward  Bank 
against  John  Powers.  6.  S.  P.  Stillman,  for 
appellant,  T.  W.  Peyton,  for  respondent.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


EQUITABLE  LIFE  INS.  CO.  OF  UNITED 
STATES,  Appellant,  v.  JUDSON  et  al..  Re- 
spondents.  (Supreme  Court,  Appellate  Division. 
First  Department.  March  20.  1896.)  Action 
hj  the  Equitable  Life  Insurance  Company  of 
United  States  against  Isabella  F.  Judson  and 
others.  W.  C.  Prime,  for  appellant.  •  B.  D. 
Ck>wman,  for  resoondents.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

FARMERS'  NATrBANK  OF  ANNAPOLIS 
V.  VENNER  ot  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  13,  1806.) 
Action  l)y  the  Farmers'  National  Bank  of  An- 
napolis against  Clarence  H.  Venner  and  others. 
No  opinion.     Motion  granted. 


FARRELL,  Respondent,  v.  MANHATTAN 
RY.  CO.  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  First  Department.  May  1, 
1896.)  Action  by  Edward  D.  Farrell  against 
the  Manhattan  Railway  dJompany  and  others. 
L.  W.  Naylor,  for  appellants.  E.  M.  Felt,  for 
respondent.  No  opinion.  Judgment  affirmed, 
with  costs. 

FAY,    Respondent,    v.    MANHATTAN    RY. 

CO.  et  al..  Appellants.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  March  20, 
1896.)  Action  by  Patrick  H.  Fay  against  the 
Manhattan  Railway  Company  and  another. 
Brainard  Tolles,  for  appellants.  E.  W.  Tyler, 
for  respondent. 

PER  CURIAM.  We  are  all  of  opinion  that 
the  evidence  in  this  case  is  entirely  insufficient 
to  sustain  the  decision  and  judgment.  A  new 
trial  must  be  awarded,  because  the  evidence 
is  not  of  such  a  character  as  would  justify  a 
modification.  The  weight  of  evidence  is  so  great- 
ly in  favor  of  the  defendants  that  we  must  ei- 
ther dismiss  the  complaint  or  award  a  new  trial. 
As  the  plaintiff  may  be  able  to  make  out  a 
stronger  ca.se  upon  another  hearing,  the  latter 
course  should  be  adopted.  The  judgment  will 
therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellants  to  abide  the  event. 


FIFER,  Respondent,  v.  PRUDENTIAL  INS. 
CO.  OF  AMERICA.  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  8,  1896.)  Action  by  Margaret  Fifer,  as 
administratrix,  etc.,  against  the  Prudential  In- 
surance Company  of  America.  No  opinion.  Or- 
der affirmed,  with  $10  costs  »nd  disbursements, 
upon  authority  of  Howard  v.  Insurance  CJo.,  1 
App.  Div.  135,  37  N.  Y.  Supp.  832.     All  concur. 


FINDER,  Respondent,  v.  FIDELITY  & 
CASUALTY  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Third  Department.  April 
14,  1806.)  Action  by  William  Finder,  Jr., 
against  the  Fidelity  &  Casualty  Ck>mpany.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.     All  concur. 

FITZGERALD,  Appellant,  ▼.  TIMONBY, 
Respondent  (Common  Pleas  of  New  York  CHtv 
and  County,  (General  Term.  November^  1895.) 
Action  by  Ella  V.  Fitzgerald  against  John  H. 
Timoney.  Francis  C.  Devlin,  for  appellant.  W. 
Digitized  by 


H.  Deady  (John  A.  Deady,  of  counsel),  for  re- 
spondent No  opinion.  Appeal  dismissed.  See 
34  N.  Y.  Snpp.  400. 

FITZGIBBONS  y.  NATIONAL  STBAM- 
SfflP  CO.  (Supreme  Conrt,  AopeUate  Divi- 
sion, First  Department.  March  13.  1896.)  Ac- 
tion by  Margaret  Fitzgibbons  against  the  Na- 
tional Steamship  Company.  No  opinion.  Mo- 
tion denied,  upon  payment  of  $10  costs.  See  37 
N.  Y.  Supp.  1145.     

FITZGIBBONS  t.  NATIONAL  STEAM- 
SHIP CO.,  Limited.  (Supreme  Court,  Appel- 
late Division,  First  Department.  April  24, 
189e.)  Action  by  Margaret  Fitzgibbons,  admin- 
istratrix, etc.,  against  the  National  Steamship 
Company.  Limit«i.  No  opinion.  Motion  grant- 
ed, with  $10  costs.     See  37  N.  Y.  Supp.  1146. 

FLEET,  Respondent  v.  CRONIN,  AppeUant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  1,  1896.)  Action  by  Irene  A. 
Fleet  against  Helen  M.  Oonin,  as  executrix. 
I.  N.  Williams,  for  ai)pellant.  L.  A.  Gould,  for 
respondent.  No  opinion.  Order  aflfirmed,  with 
$10  costs  and  disbursements. 

FLOYD,  AppelUnt,  v.  FLOYD,  Respondent 
(Supreme  Court,  General  Term,  Second  Depart- 
ment. July  26,  1895.)  Action  by  Estelle  Floyd, 
as  administratrix,  etc.,  of  Wallace  J.  Floyd, 
against  Elizabeth  A.  Floyd.  No  opinion.  Judg- 
ment afiirmed,  on  opinion  of  BARTLETT,  J., 
at  special  term.     All  concur. 

FLYNN.  Respondent  ▼.  KINGS  COUNTY 
EL.  RY.  CO.,  Appellant.     (Supreme  CJourt  Ap- 

?ellate  Division,  Second  Department  April  21, 
896.)  Action  by  Eleanor  Flvnn  against  the 
Kings  County  Elevated  Railway  Companv. 
No  opinion.  The  order  as  entered  correctly 
states  the  decision  of  the  court.  The  motion  Is 
denied.     See  38  N.  Y.  Supp.  204. 

GALLIGAN  et  al..  Appellants,  v.  GROTEN. 
Respondent.  (City  Court  of  New  Yoiit,  General 
Term.  April  27,  1896.)  Action  by  James  J. 
Galligan  and  others  against  Rodger  C.  Groten. 
T.  E.  Murray,  for  appellants.  Rabe  &  Keller, 
for  respondent. 

FITZSIMONS,  J.  There  is  not  a  single  fact 
alleged  in  the  affidavits  upon  which  the  attach- 
ment herein  was  granted  that  shows  that  the 
defendant  was  about  to  assign,  dispose  of,  or  se- 
crete his  property  with  the  Intent  to  hinder,  de- 
lay, and  defraud  his  creditors  (the  ground  upon 
which  the  same  was  issued).  The  attachment 
was  therefore  rightfully  vacated,  and  the  order 
appe&led  from  must  be  affirmed,  with  costs. 

GOLDSMITH,  Respondent  v.  COOK.  Appel- 
lant. (CJommon  Pleas  of  New  York  City  and 
County,  General  Term.  November.  1895.)  Ac- 
tion by  Isaac  Goldsmith  against  Valentine  E.  N. 
Ox)k.  Smith  Tuttle,  for  appellant.  Robert 
Greenthal,  for  respondent.  No  opinion.  Appeal 
dismissed. 


GRANITE    STATE    PROVIDENT    ASS'N, 
Appellant  ▼.  DORFMAN  et  al..  Res|)ondents. 


(Supreme  Court,  Appellate  Division,  First  D^ 
partment  March  la  1896.)  Actkm  by  the 
Granite  State  Provident  Association  acainst 
Waldemar  Dorfman  and  others.  F.  Carpenter, 
for  appellant  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


GRANT  V.  CHITTENDEN.  (Supreme  Court 
Appellate  Division,  First  Department  April  17, 
1896.)  Action  by  Hugh  J.  Grant,  as  receiver, 
against  Horace  H.  Chittenden.  No  opimoa. 
Motion  granted,  with  $10  costs. 


GRANT  V.  CHITTENDEN.  (Supreme  Court 
Appellate  Division,  First  Department  March 
13,  1896.)  Action  by  Hugh  J.  Grant  receiTer, 
against  Horace  H.  Chittenden.  No  opinion. 
Motion  granted,  with  |10  costs.  See  32  N.  Y. 
Supp.  1029.  

In  re  ELALE.  (Supreme  Court  AppeUate  Di- 
vision, First  Department  April  17.  1896.)  In 
the  matter  of  Joseph  P.  Hale.  No  opinion 
Motion  denied. 

HALSTEAD  v.  HALSTEAD.  (Suprem* 
Court  Appellate  Division,  First  DepartnKKir. 
March  20,  1896.)  Action  by  Charles  S.  Hal- 
stead  against  Sarah  B.  Halstead.  No  opinioc 
Motion  denied,  with  SIO  costs.  See  26  N.  Y. 
Supp.  758;  27  N.  Y.  Supp.  408;  32  N.  Y.  Supp. 
ICSO;   and  37  N.  Y.  Supp.  1145. 

HEGEJklAN  er  al.,  Respondents,  v.  METRO- 
POLITAN EL.  RY.  CO.  et  al..  App^anta. 
(Supreme  Court  Appellate  Division,   First   De- 

Srtment  May  1,  1896.)  Action  bv  Peter  A 
egeman  and  others  against  the  Metropolitan 
Elevated  Railway  Ck>mpany  and  others.  F.  Al- 
lis,  for  appellants.  C.  P.  Cowles.  for  respond- 
ents. No  opinion.  Judgment  affirmed,  with 
costs. 


HEROLD,  Respondent  v.  FLEMING,  Appel- 
lant (City  Court  of  New  York,  C^eneral  Term 
April  27,  1896.)  Action  by  George  Heroli 
against  John  Fleming.  Richards  &  Brown,  for 
appellant     F.  P.  Hummel,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  wit* 
costs. 


HIRSCH,  Respondent  ▼.  METROPOLITAN 
EL.  RY.  CO.  et  al..  Appellants.  (Snpre£»» 
0)urt,  Appellate  Division,  First  Department. 
May  1,  1896.)  Action  by  Theresa  ICrsch,  aji  ex- 
ecutrix, against  the  Metropolitan  Elevated  Rail- 
way Company  and  others.  F.  Allis,  for  app^- 
lants..  C.  P.  Cowles,  for  respondent  Xo  opin- 
ion. Judgment  modified  by  redndnflr  fee  dttm- 
ages  to  11.000,  and  rental  damages  to  $L2rii\ 
and,  as  modified,  affirmed,  without  costs. 


HOES,    Appellant,    v.    HUME.    Respoodeat 
(Supreme  Court,   Appellate  Division,   First  IV- 

rment.  May  1,  1896.)  Action  by  Wlllimiii 
Hoes,  as  public  administrator,  etc,  aeainsi 
Thomas  Hume.  J.  W.  Boothby,  for  appeOaat. 
R.  E.  Deyo,  for  respondent 


PER  GURIAM.  The  rule  laid  down  upon  the 
preTiouB  appeal  (Stebbina  ▼.  Hame,  1  N.  Y. 
Supp.  131)  ifl  the  law  of  thia  caae,  so  far  aa  thia 
court  ia  concerned.  The  trial  judge  ruled  nre- 
cisely  in  accordance  with  the  views  there  laid 
down  by  the  general  term.  We  ahould  therefore 
affirm  his  action.  The  jadinitent  ahould  be  af- 
firmed, with  costs. 

HOLMES,  BOOTH  &  HAYDBN  t.  PA- 
BER.  (Supreme  Court,  Appellate  Division, 
First  Department.  March  6,  1896.)  Action  by 
Holmes*  Booth  &  Hayden  against  Eberhard  Fa- 
ber.  No  opinion.  Motion  granted.  See  37  N. 
Y.  Supp.  427. 

HUBER,  Respondent,  v.  GRAUER,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  May  8.  1896.)  Action  by 
Otto  Huber  against  John  George  Grauer.  De- 
lo8  McCurdy,  for  appellant.  Samuel  Untermy- 
er.  for  respondent. 

PER  CURIAM.  The  facta  in  this  caae  are 
fully  stated  in  the  opinion  of  Mr.  Justice  Cullen, 
delivered  at  general  term  in  May,  1894,  when  a 
new  trial  waa  ordered  upon  the  plaintifrs  excep- 
tions to  a  dismissal  of  the  complaint.  Huber 
V.  Grauer,  87  Hur,  100,  33  N.  Y.  Supp.  877. 
The  caae  has  now  been  tried  in  strict  accordance 
with  the  direct iona  contained  in  that  opinion. 
The  argument  in  behalf  of  the  appellant  on  the 
present  appeal  is  designed  to  show  that  a  dif- 
ferent view  of  the  law  and  the  facts  should  now 
be  adopted  from  that  which  was  then  taken  by 
the  general  term.  It  is  enough  to  say  that  the 
conclusion  reached  by  that  court,  and  expressed 
in  Judge  Cullen's  opinion,  finds  recent  support 
in  the  sase  of  Thomson  v.  Poor,  147  N.  Y.  402, 
42  N.  E.  13,  and  that  we  think  the  former  deci- 
sion waa  correct.  Judgment  and  order  affirmed, 
with  coats. 


HUTCHINSON  v.  ROOT.  (Supreme  Court, 
Appellate  Division.  First  Department.  March 
20,  1896.)  Action  by  Charles  Hutchinaon 
against  Mary  F.  Root.  No  opinion.  Motion  de- 
nied.     See  38  N.  Y.  Supp.  16. 

HUTKOFF,  Respondent,  v.  GORMAN,  Ap- 
pellant.    (City    Court   of   New   York,    General 
Term.     March   16,    1896.)     Action   by  Natha- 
HntkofF  against  Amelia  Grorman,  aa  executrix  - 
John  Gorman,  deceased.     A.  C.  Shenstone,  :' 
appellant.     I^vid  Leventritt,  for  respondent. 

CONIjAN,  J.     Appeal  from  an  order  den 
defendant's  motion  to  vacate  the  order  rest 
this  cause  to  the  calendar.     The  order  api 
from   ahould  be  affirmed,  with  costs.     A 
eur. 


the  First  NaUonal  Bank  of  Birming 
respectively,   against  David  H.  Bob 
Horwitz,   for  appellant.     John   J. 
reapondent. 

PER  CURIAM.    These  dve  case 
ed  upon  substantially  the  same  st* 
were  before  this  court  in  ^e  ca.« 
V.  Roberta  (recently  decided)  38  ^ 
in  which  case  the  warrants  of 
been  vacated,  and  the  order  w< 
It  is  insisted  here  that  additior 
made  to  appear.     These  fact 
affidavit  of  Van  Horn,  whi' 
ered.     But  the  facta  therein 
the  aapect  of  the  case  as  ' 
us,  or  require  or  permit  ar 
The  orders  should  be  re- 
and  disbursements,  and  f 
attachment  granted,  wit^ 

ISE3AR  V.  DAYNF 
pellate   Division,    Fir 
1896.)     Action  by  S 
liam  Daynes.    No  O' 
37  N.  Y.  Supp.  474 

JENKINS,  Re» 
GRAPH    CABI 
Court,   Appellat 
April  14,   1896 
agamst  the  P 
No  opinion. 

JBNNINC 
lant    (Sup- 
Departmer 
erine  Jen' 
&  Mack} 
Biwnden^ 
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event. 
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HTJYLBR,  Respondent,  v.  ROBERT 
lant.      BUSH,   Respondent,   v.   SAM" 
lant.      ROBY  v.  SAME.    FIRST  Ni« 
OF   JEANNBTTB  v.   SAME.     FT 
SAT^K  OF  BIRMINGHAM  v.  S 
preme  Court,  Appellate  Division,  ^ 
ment.     May  8,  1896.)     Several  ar 
».   Muyler.  William  Bush,  Jameo 
the  First  National  Bank  of  Jear 
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Dora  Hertchikoff.  Abraham  H.  Sarasohn,  for 
appellant.  Louis  Leyene,  for  respondent  No 
opinion.  Order  reversed,  on  argument.  See  34 
K  Y.  Supp.  1142.       

KOSTER  et  al.  v.  ROBINSON.  (Supreme 
Court,  Appellate  Divi«on,  First  Department. 
April  24,  1896.)  Action  by  John  Koster  and 
others  against  Marvin  S.  Robinson.  No  opinion. 
Motion  granted,  with  $10  c'osts. 

LACHMAN  V.  ARONSON.  (Supreme  CowrL 
Ap|>ellate  Division,  Second  Department.  April 
7,  18iK5.)  Action  by  one  LAchman  against  one 
ArouHon.  No  opinion.  Motion  to  dismiss  ap- 
pi»al  denied,  without  costs,  with  leave  to  renew 
Ht  the  next  term.     All  concur. 


LADENBURG  et  al.  v.  COMMERCIAL 
BANK  OF  NEWFOI'XDLAND  (two  cases). 
(Supreme  Court,  App<41ato  Division.  First  De- 
partment. April  17,  18J)0.)  No  opinion.  Mo- 
tion in  each  oaw»  denied,  on  payment  of  JFIO 
costs.  See  32  N.  Y.  Supp.  873;  33  N.  Y.  Supp. 
8121:  35  N.  Y.  Supp.  1110;  and  37  N.  Y,  Supp. 
1(18.'). 


LANE  et  al.  v.  MOSS  et  al.  (Supreme  Ourt, 
Api)ellate  Division,  First  Department.  March 
13,  1896.)  Action  by  Florence  M.  Lane  and 
others  against  Frank  Moss  and  others.  No  opin- 
ion.    Motion  granted,  with  $10  costs. 

LEIJLND,  Respondent,  v.  SUN  PRINTING 
&  PUBLISHING  ASS*N,  Appellant.  (Su- 
preme 0)urt,  Appellate  Division.  First  Depart- 
ment May  1,  1806.)  Action  by  Harriet  Le- 
land  against  the  Sun  Printing  &  Publishing  Abp 
Bociation.  Franklin  Bartlett,  for  appellant. 
Jonas  B.  Weil,  for  respondent. 

PER  CniRIAM.  We  do  not  see  that  this  case 
is  distinguishnbk  in  principle  from  the  case  of 
McClean  v.  Pres?  Co.  (Sup.)  10  N.  Y.  Supp. 
262.  The  judgment  should  be  affirmed  with 
costs,  with  leave  to  the  defendant  to  answer  in 
20  days  after  service  of  affirmance,  upon  pay- 
ment of  the  costs  of  appeal  and  costs  of  the  spe- 
cial term. 


LEONARD  et  al.  v.  FABER.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  6,  1806.)  Action  by  Charles  H.  Leon- 
aril  and  otliers  against  Eberhard  Faber.  No 
opinion.  Motion  granted.  See  37  N.  Y.  Supp. 
427. 


LE^TT  V.  SWICK  PIANO  CO.  HARTEN- 
STEIN  V.  SAME  (two  cases).  SPEIDEL  v. 
SAME  (four  cases).  SWICK  v.  SAME.  (Citr 
Court  of  New  York,  General  Term.  March  16, 
1896.)  Actions  by  Abraham  Levy,  Frank  Hart- 
enstein,  William  H.  Speidel,  and  H€»ster  Ann 
Swick  against  the  Swick  Piano  Company.  Phil- 
ip Waldheimer  (Abraham  Levy,  of  counsel),  for 
appellant.  Benno  Ix>ewy.  for  res^tondent  Hes- 
ter Ann  Swick.  Alfred  B.  Jaworower,  for  re- 
spondents Speidel  and  Hartenstein. 


PER  CURIAM.  The  special  tenn  jnadee  ^ 
cided  tbeae  applications  riglitly,  and,  for  tlie  ici- 
sons  assigned  by  him,  the  order  appealed  fnei  la 
affirmed,  with  costs. 

LEWIS,   RespondentTT  THOMPSON,  Ap- 
pellant.    (Supreme    Court,    Appellate    DiTiat*-, 
Second  Department.     April  28,   1896L)     Actioii 
by  Z.  Edwards  Lewis  againat  (^rge  K.  Tbomp-I 
son.     No  opinion.     Motion  for  reaiigunient   df  I 
nied,  with  $10  costs.     See  38  N.  Y.  Sapp.  Slr.l 

LIBBBSKIND     y.      BOHNBT.      (Snprva^ 
Court,    Appellate    Division,    First    Departmns 
May  1,   1896.)     Action  by  Hannah  Uebe^izi^  l 
against    Philip   Bohnet.      No  opinion.       Mocias 
granted,  with  $10  co«t8. 


LIEBMANN  et  al..  Plaintiffs,  r.  LEEB- 
MANN  BROS.  CO.,  Defendant  (BLUMGART. 
Appellant).  (Supreme  Court,  General  Twil 
Second  Department  July  26,  lSd5.)  Actios 
by  Louis  Liebmann  and  another  against  xhe 
Oebmann  Brothers  Company  and  Looia  Bloc- 
gart.  No  opinion.  Orders  affiimed,  with  $10 
costs  and  disbnrsementa,  on  opinion  of  Juabce 
CUI^LEN  at  special  term.     AU  conear. 

IX)EW  v.  CHRIST.  (Supreme  Court,  Ap[W- 
lato  Division,  First  Department  March  13. 
189U.)  Action  by  Edward  V.  Loew  againat  Se 
bastian  Christ  No  opinion.  Motion  gimnted. 
with  $10  costs. 

LUCAS,  Respondent  v.  FISCHER  et  aL.  Ap- 
pellants. (Supreme  (Joiirt,  Appellate  Diviaw:. 
Second  Department  May  8,  1896.)  Action  by 
Wilhelmina  Lucas  against  Benedickt  Flscbi-r 
and  others.  No  opinion.  Judgment  and  order 
affirmed,  with  costs.     All  concur. 

LUDLOW,  RespondenTTv.  JOHNSON  et  al.. 
Appellants.  (Supreme  Coxat,  Appellate  Divi- 
sion, Second  Department.  April  28,  1896L)  A^ 
tion  by  James  B.  Ludlow  against  Doix>thv  iV 
Johnson  and  (3enie  H.  Rosenfeld.  No  opinioa. 
Motion  to  dismiss  appeal  denied,  with  ^lO  costs. 

McGINLEY  ec  al.,  Respondents,  t.  BANK 
FOR  SAYINGS,  Appellant  (Supreme  Ooort 
Appellate  Division,  First  Department.  Apri 
17,  1896.)  Action  by  Hannah  McGisl^  and 
others  against  the  Bank  for  Savinga.  W.  W 
Thompson,  for  appellant  T.  G.  Strong,  tar  re- 
spondents. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


McLOUTH,  Respondent  (SEXTON.  Appel- 
lant), v.  HUNT  et  al..  Appellants.  (Supreme 
Court,  General  Term,  Fifth  Department  De- 
cember 28.  1895.)  Action  by  Charlea  McLoutfa 
and  Pliny  T.  Se.\ton  aa  trustees,  etc.  against 
Greorge  C.  Hunt  and  others.  No  opinion.  Judg- 
ment affinned  on  opinion  of  the  i^eree.  Costs 
of  tliis  appeal  to  the  parties,  respectively,  paya- 
ble out  of  the  income  of  the  fona. 


In  re  MACY  et  al.  (Supreme  0>ort,  Appellate 
Division.  First  Department  May  1,  1896.1 
Application  of  R.  H.  Maqr  &  Go.  to  compel  the 
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l^rantiiig  of  a  storekeeper's  license  by  the  board 
of  excise.  The  facts  in  this  case  were  the  same 
a«  in  the  other  case  (38  N.  Y.  Supp.  903)  ar- 
gued at  the  same  time  as  this,  except  that  the 
relators  had,  at  the  time  this  application  was 
made,  closed  and  locked  the  entrance  and  door 
to  their  building  on  West  Thirteenth  street. 
There  was  an  entrance  also  on  Sixth  avenue,  172 
feet  only  distant  from  the  entrance  of  the  school 
«.ii  West  Thirteenth  street;  and  the  respondents 
assigned  an  additional  reason  for  refusing  this 
application  that,  considering  the  number  of  exist- 
ing licensed  places  in  the  neighborhood  for  which 
the  license  was  sought,  they  were  satisfied  that 
there  was  no  public  necessity  or  convenience  to 
l»e  served  by  granting  such  license.  Daniel  G. 
Thompson,  for  relator.  Julius  M.  Mayer,  for 
respondents. 

WILLIAMS.   J.     We  think  the  license  was 

Eroperly  refused  upon  this  application,  for  the 
rst  reason  assigns,  and  which  was  considered 
in  the  other  case  argued  with  this.  The  views 
of  the  c*ourt  are  fully  stated  in  the  opinion  in 
that  case,  and  need  not  be  repeated  here.  The 
door  was  not  walled  or  boarded  up,  but  merely 
closed,  and  locked.  It  was  still  an  entrance, 
within  the  statute  as  fairly  construed.  This 
writ  should  therefore  be  dismissed,  with  costs. 
We  have  not  regarded  it  as  necessary  to  consider 
th«'  other  reasons  assigned  by  the  respondents 
for  refusing  the  license,  because  this  reason  was 
snffi<-i«*nt,  and  the  ether  reasons  b?come  nnim- 
portant  in  view  of  the  fact  that  the  law  ceases 
to  be  in  force  beyond  April  30,  1896;  and,  under 
the  new  law,  these  reasons  will  be  unimportant. 
The  reason  we  have  considered  may  be  impor- 
tant under  that  law.     All  conoijr. 

MARTIN.  Appellant,  v.  LYNCH,  Respondent. 
(Supreme  CJourt.  Appellate  Division,  First  De- 
jwrtment.  March  13.  1890.)  Action  by  Thom- 
as Martin  against  Harry  A.  Lynch.  P.  K. 
Clark,  for  appellant.  B.  L.  Winters,  for  re- 
Hftondeut.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.  See  35  N.  Y. 
Supp.  135. 

MOONEY  V.  BYRNE  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  April  24, 
1890.)  Action  by  Mary  J.  Mooney  against  An- 
astasia  Byrne  and  others.  No  opinion.  Motion 
denied.     See  37  N.  Y.  Supp.  388. 


MULHEARN.  Appellant,  v.  DAVENPORT, 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department  April  2l,  1896.)  Ac- 
tion by  Rose  Mulheam  against  William  B.  Da- 
venport, public  administrator  in  Kings  county, 
as  administrator  of  James  Cornelius  (otherwise 
known  as  James  Cuneen),  deceased.  No  opin- 
ion. Judgment  affirmed,  with  costs.  All  con- 
cur. 

MYERS  et  al..  Appellants,  v.  POLHEMUS, 
Respondent.  (Supreme  CJourt  Appellate  Divi- 
Bic»n.  Third  Department.  April  14,  1896.)  Ac- 
tion by  John  R.  Myers  and  others  against  Jo- 
sephine Polhemus.  No  opinion.  Judgment  re- 
versed; referee  diacfaargeo;  new  trial  granted; 
c<»8t6    to    abide   the    event      Reversed    on    the 


ground  that  the  evidence  was  insufficient  to  sus- 
tain the  findings  of  the  referee  upon  the  questions 
of  fact 


NEWELL,  Respondent,  v.  POMEROY  et  al.. 
Defendants  (CHANDLER,  Appellant).  (Su- 
preme Court,  Appellate  Division,  Second  Depart- 
ment April  7, 1896.)  Action  by  Julia  Pomeroy 
Newell  against  Josephine  Pomeroy  and  others, 
and  Frank  R.  Chandler,  as  executor.  No  opin- 
ion. Judgment  affirmed,  with  costs,  to  be  paid 
by  the  appelUnt  personally.     All  concur. 


NEWELL,  Respondent  v.  POMEROY  et  al.. 
Defendants  (CHANDLER.  Appellant).  (Su- 
preme CJourt  Appellate  Division,  Second  Depart- 
ment. April  21,  1896.)  Action  by  Julia  Pom- 
eroy Newell  against  Josephine  Pomeroy  and  oth- 
ers, and  Frank  R.  Chandler,  as  executor.  No 
opinion.     Motion  denied. 

NEWTON  V.  LYMAN.     (Supreme  Court,  Ap- 

?ellate  Division.  First  Department     March  13, 
896.)     Action   by   George   H.   Newton  against 
A.  J.   Lyman.     No  opinion.     Appeal  dismissed. 

NEW  YORK  LIFE^  INSURANCE  & 
TRUST  CO.  et  al.  Respondents,  v.  TABER- 
NACLE BAPTIST  CHURCH  et  al..  Appel- 
lants. (Supreme  Court.  Appellate  Division. 
First  Department  April  24,  1896.)  Action  by 
the  New  York  Life  Insurance  &  Trust  Company 
and  others  against  the  Tabernacle  Baptist 
Church,  impleaded,  etc.  B.  Scharps,  for  appel- 
lants. E.  S.  Clinch,  for  respondents.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. ^ 


NEW  YORK  NAT.  EXCH.  BANK.  Re- 
spondent, V.  ROSENSTEIN  et  al.,  AppeUants. 
(Supreme  CJourt,  Appellate  Division,  First  De- 
partment. May  1,  18060  Action  by  New 
York  National  Exchange  Bank  against  Abram 
Rosenstein  and  the  Esbere  Bachman  Leaf  To- 
bacco Company.  O.  I.  Wise,  for  appellants. 
J.  A.  Taylor,  for  respondent.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 

O'BEIRNE  V,  BT^LLIS  et  al.  (Supreme 
Court  Appellate  Division,  First  Department. 
April  24.  1896.)  Action  by  .Tames  R.  O'Beirne 
against  Spencer  S.  Bullis  and  others.  No  opin- 
ion. Motion  denied,  with  $10  costs.  See  30  N. 
Y.  Supp.  588,  and  38  N.  Y.  Supp.  4. 

In  re  OPENING  BROOK  AVE.  (Supreme 
CJourt,  Appellate  Division,  First  Department. 
April  17,  1886.)  In  the  matter  of  the  openin" 
of  Brook  avenue.     No  opinion.     Motion  ie^' 

PEOPLE  V.    NATIONAL  MUT.   ^ 
(Supreme  Court  Appellate  Divisic* 
partment     Apnl  17,  18,960     A-- 
pie  of  the  state  of  New  Yo-' 
tional  Mutual  Insurance  C 
Motion  denied. 
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Court,  Appellate  Division,  First  Department 
May  1,  1808.)  Action  hj  the  people  of  the  state 
of  New  York,  on  the  relation  of  Frank  J.  Borst, 
against  Theodore  Roosevelt  and  others.  L.  J. 
Grant,  for  appelhint.  T.  Gonnoly,  for  respond- 
ents. No  omn!on.  Proceedings  aflbmed,  with 
$10  costs  ana  disbursements. 


PBOPLB  ex  rei.  CLARKE  r.  ROOSEVELT 
et  al.  (Supreme  Court  Appellate  Division,  First 
Department  March  13,  1896.)  Action  bv  the 
people  of  the  state  of  New  York,  on  the  relation 
of  Francis  J.  Clarke,  against  Theodore  Roose- 
velt and  otherr.  No  opinion.  The  parties  may 
61e  new  note  of  issue  for  April  term.  The  rule 
referred  to  in  the  moving  affidavits  is  not  a  rule 
of  this  denartment  only,  but  is  contained  in  the 
general  rules  of  practice. 

PEOPLE  ex  rel.  COLE  et  al..  Relators,  v. 
BOARD  OF  EDUCATION  OF  TOWN  OF 
NEW  ROCHELLE.  Respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  28,  1806.)  Proceeding  by  Charles  A.  Cole 
and  another  against  the  board  of  education  of 
the  town  of  New  Rochelle.  No  opinion.  The 
action  of  the  board  of  education  has  no  sem- 
blance of  judicial  form  or  substance.  Certiorari 
will  not  lie.  Writ  quashed,  with  910  costs  and 
disbursements.     All  concur. 

PEOPLE  ex  rel.  CONNOLLY,  AppelUnt.  v. 
MURRAY  et  al.,  Respondents.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  17,  1886.3  Action  by  the  people  of  the 
state  of  New  York,  on  the  relation  of  James 
J.  Connolly,  against  Joseph  Murray  and  others. 
6.  M.  Curtis,  for  appellant.  J.  M.  Mayer,  for 
•respondents.  No  opinion.  Order  aflSrmed,  with 
$10  costs  and  disbursements.  See  38  N.  Y. 
Supp.  177. 

PEOPLE  ex  rel.  ILLINGWORTH  v. 
COURT  OF  OYER  &  TERMINER.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. March  13.  1896.)  Proceedings  by  the 
people,  on  the  relation  of  one  Illingworth, 
agamst  the  court  of  oyer  and  terminer.  No 
opinion.  The  appeal  will  be  heard  upon  copies 
of  the  papers.  Unless  such  copies  are  prepared 
and  printed,  the  motion  will  be  granted. 

PEOPLE  ex  rel.  JORDAN,  Appellant  t. 
MARTIN  et  al..  Respondents.  (Supreme 
Court  Appellate  Division.  First  Department. 
March  6,  1896.)  Action  by  the  people  of  the 
state  of  New  xork.  on  the  relation  of  James 
W.  Jordan,  against  James  .T.  Martin  and  others, 
commissioners.  Friend,  House  &  Grossman, 
for  appellant.  F.  M.  Scott,  for  respondents. 
No  opinion.  Proceedings  annulled,  and  relator 
reinstated,  without  costs. 


PEOPLE  ex  rel.  KEATOR  v.  MOSS.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
iiHMit.  April  17,  1896.)^  Action  by  the  neople 
of  the  state  of  New  York,  on  the  relation  of 
Thomas  B.  Keator,  against  Theodore  Moss.  No 
opinion.  Motion  denied,  on  payment  of  $10 
costs. 


POLHEMUS  T.  ALDRICH  et  aL  fSvprevi* 
Court,  Appellate  Division.  First  Department 
April  17,  1806.)  Action  by  Aaron  8.  Polhem:x4 
against  Spencer  Aldrich  and  cithers.  No  opis- 
ion.    Motion  denied.     See  37  N.  Y.  Snpp.  114^, 

PRATT  V.  PRATT.  (Supreme  Coart  App^ 
late  Division,  First  Department  AprQ  24. 
1896.)  No  opinion.  Motion  doiied.  See  38  X 
Y.  Supp.  26. 

In  re  PUGHL  (Supreme  Court  AppeH-it^ 
Division,  Second  Department  April  21.  l.H^'V 
In  the  matter  of  the  application  of  Rodnev  F. 
Pugh,  for  admission  to  practice  as  an  attoraer. 
No  opinion.    Motion  granted,  and  order  signed. 

PUTNAM  V.  DAVIS  et  al.  (Supreme  Conr. 
Appellate  Division,  First  Department  Marcfe 
6.  1896.)  Action  by  James  D.  Putnam  agaia^ 
Charles  Davis  and  others.  No  opinion.  M> 
tion  granted,  with  $10  costs. 

RECSE.  AppellantTv.  MANHATTAN  RY 
CO..  Respondent.  (Supreme  Court  App<»Uatj» 
Division,  First  Department  April  17.  1<^1 
Action  by  Wilhelm  Recke  against  the  Mji-- 
hattan  Railway  Co.  W.  W.  Badger,  for  appel- 
lant. Davies,  Short  &  Townsend,  for  respond- 
ent. 

PER  CURIAM.  The  facts  in  this  case  a:» 
not  in  all  respects  the  same  as  they  were  a 
the  Otten  Case,  lately  decided  by  this  cocr 
(37  N.  Y.  Supp.  982),  but  the  principle  ujwir 
which  the  reversal  in  the  latter  case  prDceedp>^ 
is  applicable  to  these  facta  The  TariatioB« 
are  not  sufficiently  imporisnt  to  affect  the  r^ 
suit.  The  judgment  should  therefore  h^  r^ 
versed,  and  a  new  trial  granted,  with  costs  t? 
the  appellant  to  abide  the  event 


REILLY.  Appellant  v.  FREBMAN  et  aU 
Respondents.  (Supreme  Court,  Appellate  P'- 
vision.  First  Department  March  13.  18P^» 
Action  by  Garrett  Reilly  against  Charles  Q. 
Freeman  and  others.  No  opinion.  Motion  f'v 
reargument  denied,  with  $10  costa  See  37  N 
Y.  Supp.  570. 

RIC^ftARDSON  V.  THRDFORD  et  al.  *Si 
preme  Court  Appellate  Division.  First  ]>epar*- 
ment  May  1.  1896.)  Action  by  Lonisa  A 
Richardson  against  George  W.  Thedford  and 
others.  No  opinion.  Motion  denied*  witboor 
costs. 


ROBINSON  et  al.  v.  GRAY.  (City  Court  of 
New  YoA,  General  Term.  March  16^  ISSK 
Action  by  George  W.  Robinson  and  another 
Msrninst  Robert  J.  Gray.  Blandy,  Mooih^t  a 
Shipman,  for  appellant  Goodrich,  I>eady  k 
Goodrich,   for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

ROTHSCHILD  v.  RIO  GRANDE  WEST 
ERN  RY.  CO.  (Supreme  Court  Appellare  !>!• 
vision.  First  Department  BCarch  d,  1886.)  A.^ 
tion    by    Simon    Rothschild    against    the    R:« 
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Grande  Wettoni  Railway  Company.  No  opln- 
on.  Motion  denied,  on  payment  of  $10  costs. 
3iee  32  N.  Y.  Snpp.  37. 


ROWELL  et  al..  Appellant,  t.  LAMBERT. 
Re«pondent.  CSiiprerae  Court,  Appellate  Di- 
riRion,  First  DepRrtment.  May  1.  1896.)  Ac- 
rion  by  George  P.  Rowell  and  others  against 
Edward  M.  Lambert.  P.  Carpenter,  for  appel- 
lant. D.  W.  Richards,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and 
cMsbnrsements. 

SCHECKBR,  Plaintiff.  ▼.  WOOLSEY  et  si . 
Defendants.  (Supreme  Court.  Appellate  Divi- 
Frion.  Second  Department.  April  14, 1896.)  Ac- 
tion by  William  H.  Schecker  a^rainst  Kate  T. 
Wnolsey  and  another.  No  opinion.  Motion  to 
resettle  granted,  and  order  signed.  See  37  N. 
Y.  Supp.  292. 

SCHMIDT  T.  NJfiW  YORK  EL.  RY.  CO. 
fSnpreme  Court  Annellate  Division.  First  De- 
partment. April  17,  1806.)  Action  by  John 
D.  Schmidt  against  the  New  York  Elevated 
Railway  Company.  No  oninion.  Motion  deni- 
ed, with  $10  costs.    See  37  N.  Y.  Supp.  1100. 

SHERIDAN,  Respondent  v.  SCOTT.  Appel- 
lant, f Common  Pleas  of  New  York  City  and 
County,  General  Term.  November,  1805J  Ac- 
tion by  Catharine  Sheridan  against  William 
Scott.  Charles  C.  Nadal.  for  apnellant  John 
A.  Dutton.  for  respondent  No  opinion.  Judg- 
ment affirmed. 

SAT TTH  et  al..  Appellants,  v.  CITY  OP  BUF- 
rAI-iO.  Respondent.  (Supreme  Court,  General 
Torm.  Fifth  Department  October,  1805.) 
Judgment  affirmed,  without  costs.  WARD,  J., 
not  sitting.    No  opinion. 

SNYDER  et  al.,  "Appellants,  v.  SFYDAM, 
Respondent  (Supreme  Court,  Anpellato  Di- 
vision. Second  Department  April  28.  1806.) 
Action  by  John  J.  Snyder  and  John  J.  Snyder, 
.Jr..  against  John  A.  Suydam.  No  opinion.  Or- 
dpr  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


STBDEKER,  Respondent  v.  PINTO,  Ap- 
pellant (City  Court  of  New  York,  General 
Torm.  March  16,  1896.)  Action  by  Evelyn 
Stedeker  against  Coesar  L.  Pinto.  Jones  St 
Oovin,  for  appellant.  Samuel  Johnson,  for  re- 
spondent 

OONLAN,  J.  Appeal  from  an  order  denying 
a  motion  to  vacate  an  order  directing  the  ex- 
amination of  the  judgment  debtor.  The  order 
appealed  from  should  be  affirmed,  with  costs. 
All  concur. 


STEINBACK  v.  DIEPENBROCK.  (Su- 
preme  Court,  Appellate  Division,  First  Depart- 
ment March  13,  1896.)  Action  by  Erwin 
StPinback  against  LoniBe  Diepenbrock.  No 
opinion.  Motion  denied,  with  costs,  unless 
stipulation  be  given  as  directed  in  memorandum 
in  two  days  from  serviop  of  copy  order  hereon. 
See  37  N.  Y.  Supp.  279. 


STONE  v.  COHEN.  (Supreme  Court  Appel- 
late Division,  First  Department  March  13, 
1896.)  Action  by  Alfred  E.  Stone  against 
Abraham  Cohen.  No  opinion.  Motion  denied. 
See  36  N.  Y.  Supp.  1134,  and  38  N.  Y.  Supp. 
755, 


TAGLIABUE  et  al..  Respondents,  t.  MET- 
ROPOLITAN EL.  RY.  CO;  Appellant  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment March  6.  1896.)  Action  by  Sarah  A. 
Tagliabue  and  others  against  the  Metropolitan 
Elevated  Railway  Company.  A.  T.  Stouten- 
bergh,  for  appellant.  John  A.  Weeks,  for  re- 
spondents. No  opinion.  Judgment  modified  by 
reducing  the  fee  damage  to  |3,000,  and,  as  so 
modified,  affirmed,  without  costs. 

TALCOTT  V.  COWDRY  et  al.  (City  Court 
of  New  York.  General  Term.  April  27,  1896.) 
Action  by  James  Talcott  against  D.  C.  Cowdry 
and  others.  L.  B.  Bunnell,  for  appellant. 
Blumenstiel  &  Hirsch,  for  respondents. 

VAN  WYCK.  C.  J.  This  cause  was  first 
tried  in  June,  1887,  and  a  verdict  returned  for 
plaintilf,  which,  however,  was  set  aside  by  the 
trial  judge,  after  investigation,  in  a  well-con- 
sidered opinion,  concluding  with  the  statement 
that  there  was  no  evidence  whereon  the  jury 
could  base  a  verdict  for  plaintiff;  and  an  ap- 
peal was  taken  by  plaintiff  from  the  order  set- 
ting aside  the  verdict,  but  the  same  was  affirm- 
ed in  November,  1887.  The  second  trial  of 
this  cause  was  held  in  January,  1896.  and  re- 
sulted in  the  judgment  of  nonsuit,  from  which 
this  appeal  is  taken;  and  upon  this  second  trial 
the  plaintiff  did  not  make  out  a  stronger  case 
than  he  did  on  the  first  trial,  which  the  trial 
judge  held  did  not  entitle  him  to  go  to  the  jury, 
and  this  was  sustained  by  our  general  term  of 
November,  1887.  The  judgment  of  nonsuit  is 
affirmed,  with  costs. 

THOMPSON  V.  SCHWARTZ  et  aL  (two 
cases).  (Supreme  Court.  Appellate  Division, 
First  Department  April  17,  1896.)  Action  by 
Amelia  Thompson  against  Jacob  Schwartz  and 
others.  No  opinion.  Motion  denied,  upon  pay- 
ment of  $10  costs. 

TOMPKINS.  Respondent  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department. 
April  21.  189a)  Action  by  William  Thomap 
Tompkins  against  the  Brooklyn  Heights  Rail- 
road Company.  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs.    All  concur. 

In  re  TURL'S  ESTATE.  (Supreme  CJourt, 
Appellate  Division,  First  Department.  May  15, 
1896.)  Proceeding  to  appraise  the  estate  of 
John  Turl,  deceased,  under  the  transfer  tax  act. 
W.  W.  Niles,  Jr.,  for  appellant  Edgar  J. 
Levey,  for  respondent. 

PER  CURIAM.  This  order  should  be  affirm- 
ed, upon  the  authority  of  the  case  of  In  re 
Livingston's  Estate,  1  App.  Div.  568,  37  N.  Y. 
Supp.  463,  from  which  we  do  not  think  it  is 
distinguishable.  This  order  should  be  affirmed, 
with  |10  costs  and  disbursements. 
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ULMAN  GOLDSBOROUOH  CO..  Ri>»pond- 
ont,  V.  ACKEBMAN  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division.  First  Depart- 
ment. April  10,  1806.)  Action  by  the  Ulman 
Goldsborongh  Company  axainst  Bernard  L. 
Ackerman  and  others.  No  opinion.  Motion 
>?ranted»  with  $10  costs. 


VALENTINE.  Respondent  v.SCHRKIBBR, 
Appellant.  (Supreme  Court.  Appellnte  Division, 
Second  Department.  April  28,  1896.)  Action 
by  Benjamin  E.  Valentine  against  Henry 
Schreiber.  No  opinion.  Motion  for  rearjfu- 
ment  denied,  with  $10  costs.  See  38  N,  Y. 
Siipp.  417. 

VANDERHOEF.  Respondent,  v.  MTTJ.ER, 
Appellant.  (Supreme  Court,  Appellate  Division. 
First  Department.  March  13,  1896.)  Action 
by  Nathaniel  W.  Vanderhoef  against  Charles 
A.  Miller.  A.  Oruber.  for  appellant.  J.  H. 
Hull,  for  respondent.  No  opinion.  Order  de- 
ny in  jr  motion  to  vacate  attachment  reversed, 
with  $10  costs  and  disbursements,  and  motion 
irranted,  with  $10  costs. 


VANDERHOEF.  Respondent,  v.  MILLER, 
Annellant.  (Supreme  Court.  Appellate  Division, 
First  Department.  March  13, 1896.)  Action  by 
Nathaniel  W.  Vanderhoef  asrainst  Charles  A. 
Miller.  A.  Gniber.  for  apnellant.  1.  H.  Hull, 
for  respondent.  No  opinion.  Order  denyiniir 
motion  to  vacate  order  of  arrest  affirmed,  with 
$10  costs  and  disbursements. 

VANTTXEM  V.  KER.  (Supreme  Court.  Ap- 
nellate  Division.  First  Denartment.  April  17. 
1806.)  Action  by  T/Ouis  C.  Vannxem  asrainst 
William  W.  Ker.  No  opinion.  Motion  flenied. 
with  $10  coats.    See  ,S7  N.  Y.  Supp.  1150. 


VOLK.  Respondent,  v.  RERCtMAN.  Annel- 
lant. (City  Court  of  New  York.  Genorni  Term. 
Anril  30.  1896.)  Action  bv  .Tohn  Volk.  ajrainst 
Sigmund  Bergman.  For  formr^r  report,  see  35 
N.  Y.  Sunn.  1025.  .John  E  Brodsky.  for  ap- 
pellant.   Henry  O.  Harris,  for  respondent. 

FITZSTMONS.  .L  Because  of  the  decision 
of  the  general  term  of  this  court  herein  filed 
November  26.  1895.  upon  this  appeal  we  are 
limited  to  a  consideration  of  the  question 
whether  or  not  the  defendant  actually  paid  to 
the  plaintiff  any  part  of  the  sum  of  $1,045,  sued 
for  herein.  There  is  certainly  no  evidence  of 
any  such  payment,  the  defendant  merely  con- 
tending that  the  sixth  clause  of  the  agreement 
made  between  the  parties  hereto,  and  upon 
which  this  action  is  based,  only  required  the 
payment  of  the  sum  of  $2,500  per  year  until 
the  exniration  of  the  term  (vik.  five  years  from 
(Inte  thereof)  mentioned  in  such  agreement, 
when  an  accountine  mieht  be  required,  and  the 
balance  over  $12,500.  if  any  there  was  found 
to  be  due,  should  be  paid.  That  contention  in 
said  former  appeal,  as  we  have  said,  was  pass- 
ed upon  adverselv  to  the  defendant.  Therefore 
we  must  affirm  the  judgment  herein,  with  coats. 

VON  DERSMITH.  Respondent.  v. 
ROTTRKE.  Annellant.  (Supreme  Court.  AnT>el- 
late    Division.    First     Department     April   24, 


1896.)     Action  by  Elisabeth  H.  Yon  I>erraiiti 
against  Bernard  Rourke.    O.  J.  W^Ua,  for  &; 
pellant.    B.   W,   S.  Johnston,    for   responden'. 
No  opinion.    Order  aflSrmed,  with  |10  costs  avl 
disbursements. 


VON  HATTEN.  Respondent,  ▼.  SCHOI.L  ^^ 
al.,  Appellants.  (Supreme  Court,  Appellate  D - 
vision.  Second  Department  April  21.  189<? 
Action  by  Joseph  Von  Hatten  against  T»nK^ 
Scholl  and  others.  No  opinion.  1%e  plaint^? 
should  anply  at  special  term  for  an  order  d 
recting  the  purchaser  to  complete  her  purcha*^ 
Motion  denied.    See  36  N.  Y.  Sapp.   TTl. 

In  re  VREDBNBURGH.  (Supreme  Court 
Appellate  Division.  Second  Department.  Apr' 
7,  1896.)  In  the  matter  of  the  application  •-»' 
Larue  Vredenburgh  for  admission  to  prartirf 
law  in  the  state  of  New  York.  No  oinnion. 
Apnlication  granted  and  applicant  may  app'-^r 
in  court  and  take  the  oath  of  office. 

WALT.ACH  V.  DAVIS  *»t  al.  rSnpreicp 
Court.  Appellate  Division.  First  Departmect 
March  20.  1896.)  Action  by  Karl  M.  'W'allaHj 
nflrainst  Mark  Davis  and  others.  Xo  opini-^r. 
Motion  granted,  with  $10  costs. 

WALLACH.  Resoondent  v.  WALiLACH 
Appellant.  (Supreme  C-ourt.  AppellstA  Divi- 
sion, First  Denartment  March  6.  1896.>  Af^ 
tion  by  Karl  M.  Wallach  against  Samson  Wal- 
lach.  Roger  Foster,  for  appellant.  David  Or- 
her.  for  resnondent.  No  oninion.  Order  affinr- 
ed.  with  .TIO  coats  and  disbursements. 


WHITE,  Respondent,  v.  JEFFERS  et  aL 
Appellants.  fSnnreme  Court,  Apnellste  Divi- 
sion. Second  Department.  April  28,  15^^ 
Action  by  George  W.  White  against  WarT*»r. 
H.  JeflFers  and  Herman  ,T.  Knmberger.  No 
opinion.  .Judgment  and  order  affirmed,  with 
costs.    All  concur. 


In  re  WHITTIER.  ^Rnpreme  Court  Appel- 
late Division.  Second  Department  April  2S- 
1896.)  In  the  matter  of  the  guardianship  of 
Arin  Florence  Whittier  and  Edward  C.  P. 
Whittier.  infants,  etc.  No  opinion.  Order  sf- 
firmod,  without  costs.  All  concnr.  exf^^nt  CT*!^ 
LrEN,  J.,  dissenting,  and  BARTI^ETT.  J.,  not 
voting. 

WII/SON    V.    CLANCY.     (Supreme    Cnnr*. 

Anpellate  Division,  First  Denartment*     Mnn^ 

I.S.    180fi.^     Action    by   .Tacoh   Wilson    aeain«t 

.tohn  .1.   Clancy.    No  opinion.    Motion   deni«--d. 

I  upon  payment  of  $10  costs. 

I  WRIGHT  et  al..  Respondents,  v.  LOin'.  Ai»- 
I  nellant.  (Supreme  Court,  Appellate  Division. 
Third  Denartment.  April  14.  189(1)  Action  by 
Martha  M.  Wrfeht  nnd  another,  as  execntrif»^, 
etc.,  of  .lohn  W.  Hathom,  deceased,  against 
George  W.  lyott.  Sherman  Moreland.  for  ap- 
pellant. Rockwell,  McDowell  &  McCann 
((George  McCann,  of  counsel),  for  respondents 
PARKER.  P.  J.  John  W.  Hathom  con- 
tracted, by  written  agreement  dated  June  3^. 
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879,  to  seH  to  Furman  a  tract  of  timber  land, 
t  an  agreed  price;  and,  in  the  same  inRtrument. 
•"urman  agreed  to  got  the  timber  and  bark  off 
he  same,  and  deliver  to  Hathorn  at  or  near 
j0tt*B  Mill,  at  prices  therein  fixed.  Furman 
id  nothing  towards  performing  the  contract 
n  his  part:  but  in  the  year  1881  or  1882,  the 
pfendant  George  W.  Lott.  by  mutual  consent 
f  all,  was  substituted  for  Furman  in  such 
on  tract,  and  entered  upon  the  premises,  and 
elivered  a  large  amount  of  lumber  and  bark 
herefrom.  Payments  were  from  time  to  time 
i}ul«»  by  Hathorn  ro  Lott  on  account  of 
rork  so  done,  and  purchases  of  lumber  were 
lade  by  Lott  from  Hathorn.  Complaints  were 
Iso  made  by  Hathorn  that  Lott  did  not  de- 
ver  the  lumber  and  bark  as  he  agreed  to, 
Thereby  damages  and  loss  accrued  to  him. 
Anally.  Lott  ceased  to  perform  any  more  work 
bereon;  and  in  December.  1892,  Hathorn  oom- 
lenced  this  action,  to  recover  the  purchase 
rice  of  the  premises,  and  for  an  accounting 
s  to  all  the  matters,  and  amounts  due  from 
ne  to  the  other  under  such  contract,  including 
amages  for  Lott's  alleged  breach  of  the  same, 
^ott's  answer  admits  his  substitution  for  Fur- 
lan;  denies  any  breach  on  his  part,  except  > 
nch  as  was  caused  by  Ha  thorn's  acts:  .and 
laims  a  large  balance  due  to  him.  It  was  also  i 
greed  upon  the  trial  that  an  account  existing  i 
tetween  them  prior  to  Lett's  entering  into 
his  contract  should  be  tried  and  decided  in  , 
his  action.  The  case  was  referred,  and  the 
eferee  makes  a  report,  charging  Lott  with  a 
•alance  of  $194.19,  and.  from  the  judgment  en- 
r^red  thereon,  this  appeal  is  taken.  Th<»re  was 
large  amount  of  evidence  taken  upon  the 
rial,  and  the  referee  has  found  against  defend- 
nt  certain  items  of  damage,  for  not  delivering 
tark  in  a  reasonable  time  after  it  was  cut  and 
eeled.  He  has  also  charged  the  defendants  \ 
rith  the  purchase  price  of  the  land,  and  has 
xed  the  items  with  which  both  defendant  and 
lathom  should  be  charged  for  lumber  delivered 
nd  payments  made,  and  for  a  long  account  ' 
xisting  between  them.  His  report  consists  of  ; 
S  findings  of  fact,  and  23  conclusions  of  law,  | 


in  which  are  minutely  set  forth  the  items  with 
•which  each  of  the  parties  should  be  credited. 
We  have  carefully  examined  the  evidence  bear- 
jner  iinon  them  all.  and  find  no  reason  for  dis- 
turbing the  referee's  conclusions.  On  the  con- 
trary, we  think  them  fully  sustained  by  the 
evidence  before  him:  nor  do  we  find  any  error 
in  bis  rulings  during  the  trial  that  has  operat- 
ed to  the  prejudice  of  the  defendant  or  woukl 
warrant  a  new  trial.  The  earnest  objection 
which  defendant  makes  to  the  finding  of  the 
referee  as  to  which  was  the  correct  agreement 
under  which  Lott  entered  upon  the  work  is 
not  a  ground  for  reversal,  even  if  his  conclu- 
sion was  erroneous  in  that  respect.  We  think 
the  evidence  sustained  his  finding:  but  the  con- 
tract differs  so  slightly  that,  under  either,  the 
items  with  which  the  referee  has  charged  de- 
fendant should  be  sustained.  We  are  also  of 
the  opinion  that  Hathorn  was  not  bound  by 
the  contract  to  furnish  a  road  across  the  lands 
of  Perry  Lott.  and  that  his  omission  to  do  so 
did  not  excuse  TiOtt  from  a  performance  of  the 
contract  on  his  part.  We  conclude  that  Ihe 
referee's  report  is  correct,  and  that  the  judg- 
ment appealed  from  should  be  affirmed.  Judg- 
ment affirmed,  with  costs.    All  concur. 


YORE,  Appellant  v.  DAVENPOUT,  Re- 
spondent. (Supreme  Court,  Annellnte  Division. 
Second  Department.  April  21,  1896.)  Action 
by  Mary  Yore  against  William  B.  Davenport, 
public  administrator  in  Kings  county,  as  ad- 
ministrator of  the  goods,  chattels,  and  credits 
which  were  of  .Tames  Cornelius  (otherwise 
known  as  .Tames  Cuneen),  deceased.  No  opin- 
ion. .Tudgment  affirmed,  with  costs.  All  con- 
cur. 

ZIMMERMAN,  Respondent,  v.  BURRAS  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision. First  Department,  April  24,  1896.)  Ac- 
tion by  Eugene  Zimmerman  against  Howard  K. 
Burras  and  others.  W.  P.  Maloney.  for  appel- 
lants. R.  Tags:art.  for  respondent.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 


£no  op  Casg3  in  Vol.  38. 
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Abandonment. 

^f  easement,  see  "Easements." 

^f  insured  property,  see  ^'Marine  Insurance. " 

ABATEMENT  AND  SUVIVAL. 

A  complaint  held  not  to  show  on  Its  face 
hat  another  action  was  pending  between  the 
arties  for  the  same  cause.— Parker  ?.  Selye 
^«up.)  1«4. 

A  complaint  is  not  demurrable,  as  showing 
liat  another  action  is  pending,  merely  because 
t  shows  that  the  snme  cause  might  bare  l)een 
riod  in  a  pending  suit. ^Parker  t.  8elye  (Sup.) 

A  cause  of  action  for  deceit,  in  inducing  one 
:>  loaii  money  to  another  by  fraudulently  rep- 
pKentiug  that  the  borrower  was  goml  for  the 
mount  of  the  loan,  survives.— Hadcock  v. 
>smer  (Sup.)  618. 

Acoommodation  Papar* 

ieo  "Negotiable  Instruments." 


ACN30T7NTINO. 

U*tween  partners,  see  ''Partnership." 

ty  executors  and  admini8trator9>  see  "ICx^tttors 

and  Administrators.*' 
jiuiitatiou   of  actions   for,   see   "Ijimitation   of 

Ai-tionH.'* 

An  agreement  construed,  and  held  not  to  en- 1 
itle  plaintiflf  to  an  accounting.^Uart  v.  Wilder 
Sup.)  288. 

Accumulation. 

H  trust  fund,  see  "Trusts." 


For  injuries  to  servant,  see  •'Master  and  Serv- 
ant.''^ 
.Joinder  of  causes,  see  "Pleading." 
Limitation  of,  see  "Limitation  of  Actions.** 
On  contract,  see  "Contracts." 
On  in.surance  policy,  see  "Insurance." 
On  note,  see  "Negotiable  Instruments." 
To  foreclose  mechanic's  lien,  see  "Mechanici^ 

IJens." 
To  foreclose  mortgage,  see  "Mortgages." 
Waiver  of  right  to  compel  election,  see  "Appeal." 
When   action    for  deceit  survives,   see  ''Abate- 
ment and  Revival.*' 

Action  at  law  to  reN>ver  money  cannot  be 
maintained  where  plaintiff  had  no  title  to  the 
money  sued  for.  and  no  relation  of  debtor  and 
creditor  existed  l)etween  plaintiflf  and  defend- 
ant.—Kahn  V.  Brooklyn  Trust  Co.  (Sup.)  1050. 


See 


Additional  Allowance. 

"Costs." 


Ad^oumnmt* 


Of  trial,  see  "Criminal  Law" 
Peace." 


"Justices  of  the 


AdmiMdoiuu 


See  "Evidence.** 


I 


See  "Divorce." 


Adultery. 


Aonoir. 

ee,  also,  "Abatement  and  Ilevivar*;  "Appear- 
jince";  "Limitation  of  Actions";  "Parties": 
"Pi-Kctice  in  Civil  Cases":  "Venue  in  Civil 
C\a8e8." 

•articular  actions,   see   "Assault  and   Battery"; 
"Deceit**;    "EHvorce";    "Libel    and    Slander"; 
"Partition";    "Tresimss." 
Lgainst  corporations,  sec  "Corporations." 
(y    and    against    municipal    corporations,    sc^e 
'^Municipal  Corporations." 
ty  assignee,  see  "Assignment." 
'or  injuries  to  passenger,  see  "Carriers. ** 

v.:;8n.y.s  — 7;i  (11 


ADVEBSE  FOSSESSI01l« 

One  entering  on  lands  under  agreement  to 
purchase,  or  license  to  occupy  till  s<mie  terms 
should  be  arranged  between  the  parties,  does 
not  hold  adversely.— Bird  v.  New  Jersey  &  X 
Y.  U.   Co.   (Sup.)  281. 

Possession  of  ti-nnLt  docs  not  become  ad- 
verse on  entry  of  judgment  in  ejectment 
brought  against  him  by  landlord. — Church  v. 
Wright  (Sup.)  701. 

Purchaser  at  execution  sale  of  lessee's  inter- 
est in  preuii-ses  does  not  take  poss*»s*jiou  adverse 
to  lessor.— Church  v.  Shultes  iSup.)  842, 

The  possession  of  land  by  a  t\-aterwrtrkft  com- 
pany, m  <*onnection  with  its  franchise,  for  80 
years,  held  to  have  rip<»n<Hl  into  a  t)erfect  title. 
— Bi.yer  V.  Village  of^  Little  Falls  (Sup.)  1114. 

The  principle  that  title  to  n  highway  cannot 
Ik*  obtained  by  adverse  po»se«»ii»n  as  against 
53) 
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the  public  held  tc  have  no  application  in  an  ac- 
tion by  a  waterworks  company  aKaiust  a  vil- 
lage for  injuries  to  the  plant.— Boyer  v.  Vil- 
lage of  Little  Falls  (Sup.)  IIU. 

AfELdavit. 

See  "Attachment*';    "Mandamus." 

On  motion  for  new  trial,  see  "Criminal  I^aw." 

Agents. 

See    "Factors    and    Brokers";    "Principal    and 

Agent" 
Of  corporation,  set^  "Corporations";    "Municipal 

Corjwrations." 


See  "Divorce." 


Alimony, 


AliTBRATIOy  OF  INSTBIJ- 
MENTS. 

One  having  possession  of  an  instrument  show- 
ing alteration  in  his  favor  has  the  burden  of 
proof  to  explain  it.— Gowdey  v.  Kobbins  (Sup.) 

280. 

Amendment. 

Of  pleading,  see  "Pleading.** 

Anlmalg. 

Admission  of  ownership  of  vicious  dog,  see  "Evi- 
dence.** 
Injuries  to,  see  "Railroad  Companies." 


See  "Pleading.* 


Answer. 


APPFiATi, 


In  criminal  cases,  see  "Criminal  Law." 
In  proceeding  to  review  nssetMrncut,  see  "Taxa- 
tion.** 

Jnrlsdiotion. 

No  api)eal  lies  from  the  denial  of  a  motion, 
made  immediately  after  the  impaneling  of  the 
jury,  to  the  effect  that  the  trial  proceed  u{)on 
the  amended  complaint  .and  answer.— Nutting 
V.  Kings  County  El.  U.  Co.  (Sup.)  054. 

An  order  refusing  a  motion  to  vacate  an  or- 
der sending  a  cause  back  to  the  general  calendar 
from  the  short-cause  calendar,  on  which  it  has 
been  place<l,  affects  a  substantial  right  and  is 
api)earable.— Buell  v.  Hollius  (Sup.)  879. 

Where  a  motion  to  vacate  an  order  is  contest- 
ed an  appeal  will  lie,  though  the  original  order 
was  entc^red  by  the  court  on  its  own  motion.— 
Buell  V.  Hollin**  (Sup.)  879. 

Creditor  who  is  allowed  to  intervene  in  pro* 
reedings  to  distribute  partnership  assets  bc^ 
comes  a  party  to  the  record,  and  is  i»n titled  to 
notice  of  appeal  from  an  order  fixing  rights  of 
creditors.— Dawson  v    I'arsons  (Sup.)  1000. 


Waiver  of  rIsM  to  appeaL 

Plaintiff,  by  accepting  part  payment  of  jndc 
ment  and  costs  of  appeal  awaHed  in  affirman< 
of  interlocutory  judgment,  does  not  thereh 
waive  right  to  appeal  from  fina!  ^  'gment  <> 
ground  that  item  of  interest  should  have  Ih^ 
allowed.— Seymour  v.  Spring  Forest  Cemeter 
Ass'n  (Sup.)  726. 

Defendant,  by  accepting  terms  on  whi« 
amendment  of  comi)laint  was  filed,  waives  hi 
right  to  appeal  from  order  allowing  amfu«: 
ment— Logeling  v.  New  York  El.  R.  Co,  (Sop 
1112. 

Requisites— Time  of  takiiic. 

Time  to  apnea!  do*^  not  begin  to  run  not 
copy  of  judgLaent  and  notice  of  entry  has  U^ 
served.— Da  WKou  v.  Parsons  (Sup.)  1000. 

—  Notice. 

A  material  man,  on  appeal  from  a  judgm*-'. 
discharging  his  lien,  can  nave  the  judgmeiit.  ^ 
far  as  it  settles  his  account  with  the  eontni<  :•  r 
reviewed,  without  notice  of  apiieal  to  the  own<-; 
— Murdock  v.  Jones  (Sup.)  461. 

Praotice* 

Practice  regulating  leave  to  appeal  to  apr  ■ 
late  term  from  the  dty  and  district  court^.- 
Lynch  v.  Sauer  (Sup.)  1. 

Objection  not  followe«I  by  ruling  or  exception 
does  not  show  error.— HuUar  v.  Wynne  «Su: 
700. 

—  Reoord. 

The  case  as  settled  must  contain  a  certifi*-.  'i 
of  the  trial  judge  that  it  contains  ail  the  t^i 
dence  on  which  the  court  acted  or  its  dfttr 
mination  of  questions  of  fact  will  not  l>e  r: 
viewed  on  appeal.— Gorham  Man  org  Co.  \ 
Scale  (Sup.)  307. 

Where  reversal  is  sought  on  a  question  i 
law,  no  certificate  as  to  the  evidence  is  uv<^i 
sary.— Zimmermann  v.  Union  Ry.  Co.  of  N>( 
York  City  (Sup.)  36?. 

When  the  record  does  not  contain  the  f' 
dence,  the  auestion  to  be  determincil  is  whii?  i 
the  conclusions  of  law  are  warranted  bv  t:i 
facta  found. — Bowen  v.  Webster  (Sup.)  917. 

—  Bearsmaeat. 

Rules  under  which  a  reargument  in  the  apf>! 
late  division  will  be  granted  detennined.— Hj: 
V.  Rogers  (Sup.)  2, 

BoTiew. 

Where  a  judgment  is  several,  an  appeal  fron. 
will  be  considere<l  only  as  to  those  parties  as 
whom  it  was  perfected.— Stanton  v.  Gohler  tSq 
64. 

WTiere  grounds  nssigned  for  a  decision  are  js: 
biguous,  appellant  may  claim  the  benefit  of  tL  > 
most    favorable  to  him.— Mason   Stable   C<». 
Lewis  (Sup.)  82. 

No  questions  of  law  can  lie  reviewed  nnl*^ 
exceptions  were  taken  to  them. — In  re  Sprart 
Will  (Sup.)  320. 

On  an  appeal  from  the  decrc>e,  and  every  pa; 
thereof,  the  facts  are  before  the  appellate  n>nt 
lor  review,  though  no  exception  was  fiVe^i.- 
In  re  Spratt's  Will  (Sup.)  329. 
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Where  a  complaint  is  dismissed  on  the  evi- 
dence, on  a  review  of  the  decision  plaintiff  is 
entitled  to  the  most  favorable  view  of  the  evi- 
aence.—Sundfcrlin  v.  HoUister  (Sup.)  682. 

Appeal  :'t«^jQ  an  order  overruling  a  motion 
ix'hich  controverted  a  recital  in  the  record  con- 
Bidered.— Buell  v.  Hollins  (Sup.)  879. 

— —   Objeotlona  not  raised  belo^r. 

Objections  must  be  made  below  to  be  taken 
idvnutage  of  on  appeal.— Kauff man  v.  Klang 
Sup.)  56. 

Where  pleadings  are  oral,  and  defendant 
eoes  to  trial  without  compelling  plaintiff  to 
nake  an  election  of  form  of  action,  ho  cannot 
irge  the  objection  on  appeal.— Lyungstrandh  v. 
William  Haaker  Co.  (Sup.)  129. 

An  erroneous  instruction  held,  under  the  cir- 
mnistances,  reviewable,  though  not  objected 
to  below. — Gowdey  v.  Robbins  (Sup.)  280. 

A  theory  not  urged  below  cannot  be  urged  on 
ippeal.— In  re  Atwood  (Sup.)  338;  Appeal  of 
Talcott,  Id. 

Objection  to  evidence  not  made  at  trial  can- 
lot  be  urged  on  appeal.— Hawley  v.  City  of 
Jloversville  (Sup.)  647. 

Where  grounds  of  objection  to  evidence  are 
lot  stated,  objection  »vill  not  be  considered  on 
Ippeal. — Goldenson  v.  Lawrence  (Sup.)  991. 

-»-  PreramptloBUi. 

It  will  be  as8ume<l  that  there  was  evidence 
0  sustain  the  judgment,  unless  the  record  re- 
ites  that  it  contains  all  the  evidence.— ^fartin 
'.  Moore  (Sup.)  652. 

—  Weight  and  anflioieney  of  evidence. 

Kinding  or  verdict  on  conflicting  evidence  will 
lot  be  disturbed.— Clinrhy  v.  Apgar  (Sup.)  79; 
dartin  v.  Second  Ave.  R.  Co.  (Sup.)  220;  Adee 
.  Hallett  (Sup.)  273;  Coldwell-WUcox  (^.  v. 
lullivan  (Sup.)  290;  Tarfitt  v.  Furguson  (Sup.) 
66;  Reilly  v.  Atlas  Iron  Construction  (jo. 
Sup.)  485;  Sackett  v.  Thomas  (Sup.)  608;  Al- 
>n  V.  Rector,  etc.,  of  Church  of  Beloved  Dis- 
iplp  (Sup.)  805;  O'Toole  v.  Tiicker  (City  Ct. 
?.  Y.)  909;  Halpern  v.  Callandar  rCity  Ct.  N. 
'.)  9t0;  PoUatHchek  v.  Goodwin  (City  Ct.  N. 
'.)  971;  demons  v.  Rouse  (Sup.)  999;  Costello 
.  Herbst  (City  Ct.  N.  Y.)  1123. 

Appellate  term  will  not  disturb  decision  of 
ii.stice  of  district  court  on'  conflicting  evidence. 
-Hullar  V.  Wynne  (Sup.)  700. 

—  Hannleaa  error. 

Where  plaintiff  was  entitled  to  greater  verdict 
^r  breach  of  contract  than  rendered,  error  in  in- 
bniction  as  to  amount  was  harmless.— Zender  v. 
eliger-Toothill  Co.  (City  Ct.  N.  Y.)  116. 

The  refusal  to  charge  that  the  contributory 
egligence  of  a  servant  was  imputable  to  the 
laster  was  not  harmless  error. — Smith  v.  New 
ork  Cent.  &  H.  R.  R.  Co.  (Sup.)  666. 

It    wit 8  harmless  error  to  refuse  to   permit 
witness  to  give  his  opinion  on  a  matter  as  to 

'hi<-h  he  was  afterwards  permitted  to  testifv. 

-Boy or  V.  Village  of  Little  Falls  (Sup.)  1114. 

^ecision->4>iflBiiaMiL 

.Appeal  from  final  judgment  will  not  be  dis- 
iihsck]   merely  because  appellant  also  asks  to 


review  interlocutory  judgment,  in  violation  of 
Code  Civ.  Proc.  §  1316.— Seymour  v.  Spring 
Forest  Cemetery  Ass'n  (Sup.)  726. 

Where  an  appellant  by  his  own  act  has  ren- 
dered a  reversal  unavailing  to  him,  exceot  as 
affecting  the  qrestion  of  costs,  his  apoeal  will 
be  dismissea.— Woodruff  v.  Austin  (Sup.)  787. 

—  Reversal. 

An  order  granting  b  new  trial  will  not  be  re- 
versed unless  error  clearly  appears.— Clark  v. 
New  York  Ctnt,  &  H.  R.  R.  Co.  (Sup.)  563. 

Judgment  will  not  be  reversed  on  judgment 
roll  unless  it  appears  that  in  no  view  of  the 
facts  should  judgment  have  been  rendered 
agamst  appellant— McCabe  v.  O'Connor  (Sun.) 
5<2.  ' 

—  Modification. 

Under  Code  Civ.  Proc.  §  1317,  appellate  court 
may  modify  a  judgment  on  a  report  of  referee 
by  reducing  amount  of  damages  awarded.— 
Sackett  v.  Thomas  (Sup.)  608. 

Judgment  may  be  modified  on  appeal  so  as  to 
coniform  with  findings.— Livingston  v.  Manhat- 
tan Ry.  (Sup.)  751. 


APPEARANCK 

Act  of  attorney  in  asking  extension  of  time 
to  answer  is  not  a  general  apnearance  for  de- 
fendant.—Benedict  V.  Arnoux  (Sup.)  882. 

AppraiBal. 

Of  insured  property,  see  "Insurance." 
Of  property  subject  to  transfer  tax,  see  "De- 
sct^nt  and  Distribution." 

Appurtenances. 

See  "Landlord  and  Tenant." 

ABBITRATION  AND  AWABD. 

Validity  of  stipulation  for,  see  "Contracts." 

Where  defendant  did  not  plead  a  breach  of 
the  contract  to  arbitrate,  a  breach  could  not 
be  shown.— Wiley  v.  Goodsell  (Sup.)  37a 

Architect's  Certificate. 

See  "Contracts." 

ABBEST. 

To  justify  an  arrest  of  defendant  in  replevin, 
complaint  must  nllegi.  the  value  of  the  chattel. 
—Morton  v.  Chesley  (Sup.)  252. 

ASSAULT  AND  BATTEBT. 

A  complaint  for  assault  and  battery  must  al- 
lege every  fact  necessary  to  be  proved  to  au- 
thorize a  recovery. — Andersen  v.  Schesinger 
(Sup.)  29a. 
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Assessment. 

For  taxation,  see  "Descent  and  DistribuHon"; 
"Taxation." 

Exemption  from  special  asseaement,  see  Consti- 
tutional L&w.'* 

Assets. 

See  "Exectrtors  and  Administraton." 


ASSIGNMENT. 

See,  also,  *'A88ij?ninent  for  Benefit  of  Ci^itore." 
Of  judgment  fo'  costs,  see  **Set-Off  and  Coun- 
terclaim." ,       ,  _         ^  „ 
Of  lease,  see  "Landlord  and  lenant. 
Of  mortgage,  see  "Mortgaj8i?«." 
Of  note.  9e«  **N>gotiabl«  Instruments. 

A  contractor  may  assign  to  a  subcontractor 
a  part  of  his  claim  under  the  contract  m  pay- 
ment of  a  portion  of  the  work,  and  the  assignee 
may  maintain  an  action  thereon.— Chambers  v. 
T^ncaster  (Sup.)  253. 

License  to  build  dock  on  public  property  is 
assignable.— Ziegele  v.  Richelieu  &  O.  Nav. 
Co.  <Sup.)  1022. 

Reservation  by  grantor  of  claim  for  dam- 
ages agains*  elevated  railroad  company  for 
obstructing  grantor's  easement  in  street  firM 
not  an  assignment  to  grantor  of  grantee  s  ngnt 
of  action  against  the  railroad.— Oehler  v.  New 
York  El.  R.  Co.  (Sup.)  10*7. 

ASSIGNMENT  FOR  BENEFIT 
OF  CBEDITOBS. 

Right  of  assignee  to  intervene  in  action  on  note 

made  by  assignor,  see  "Parties.'* 

Assignment  by  corporation  ft f/d  fraudulent 
and  void  as  against  a  judgment  creditor.— Mul- 
ler  T  Scandinavian  &  ^inlanders  Emigrant 
Co.  (Super.  N.  Y.)  175. 

Rigbts  of  factor  to  prove  claim  while  hold- 
ing property  to  satisfy  a  portion. -In  re  At- 
-^'ood  (Sup.)  388;  Appeal  of  Talcott.  Id. 

An  assignee  of  firm  proi>erty  acquires  no  tiUe 
in  the  individual  property  of  the  partners.- 
Birdsall,  Waite  &  Perry  Manufg  Co.  v. 
Schwars  (Sup.)  368. 

\n  assignment  of  a  firm  hrUl  not  invalid  be- 
cause a  partner  retains  possession  of  certain 
personaltv.-Birdsall,  Waite  &  Perry  Manufg 
Co.  V.  Schwarz  (Sup)  368. 

Where  a  firm  assigns  only  the  firm  property, 
an  action  will  lie  by  a  jndgmeut  creditor  to 
avoid  a  fraudulent  conveyance  of  individual 
property.— Birdsall,  Waite  &  Perry  Mnuufg 
Co.  V.  Schwarz  (Sup.)  3t58. 

A  finding  that  assignor  withhekl  money  from 
assignee,  without  knowledge  of  creditors,  on 
pretense  that  he  neede<i  the  money  for  family 
necessaries,  warrants  the  conclusion  that  the 
monev  was  retained  with  intent  to  defraud.— 
Constable  v.  HardenbergU  (Sup.)  694. 


Junior  attaching  creditor  cannot  object  rtia: 
attachment  by  assignee  against  assignor's  prv{- 
erty  was  a  breach  of  trust.— McDonald  v.  St»?f 
ling  (Sup.)  1081. 

ASSXTMPSIT. 

A  finding  tbat  services  were  rendered  aad»-T 
an  implied  contract  for  compensation  ktld  \s:u 
ranted  by  the  evidence.— Wiley  v.  Goods^. 
(Sup.)  376. 

Evidence  as  go  the  profits  of  plaintiff  in  Ij 
private  business  wliile  attending  to  defendjints 
business  was  imuiaterial  in  an  actipu  agaiiKt 
defendant  for  compensation.— Wiley  v.  Go««l- 
sell  (Sup.)  376. 

Exchange  of  checks,  one  of  which  was  paid 
and  the  other  of  which  was  dishonored,  krii  s 
loan.— Beal  v.  American  Diamond  Rock-Boria; 
C<).  (Sup.)  743. 

Evidence  hdd  sufficient  to  present  a  question 
for  the  jury  as  to  whom  loan  was  made,  a-i 
whether  it  was  n»paid.— Beal  v.  Ameritr^ 
Diamond  Rock-Boring  Co,  (Sap.)  743. 


Assumption. 

Of  mortgage  debt,  ?»^  ••Mortgages." 
Of  risks,  see  "Master  and  Servant." 

ATTACHMENT. 

Fees  of  shetiff.  ^=iee  '^Sheriffs  and  ConstaW^^s." 

Under  Code  Civ.  Proc.  i  709.  wher^  an  at- 
tachment is  discharged  by  the  giving  of  a  bnodi 
by  defendant,  the  sheriff  can  bold  the  nroperty 
until  his  fees  are  paid.— Lawlor  v.  Magnt^iu 
Metal  Co.  (Sup.)  36. 

Sufficiency  of  evidence  to  warrant  an  attaeb- 
ment  for  fhlse  representations  determined- 
New  Roohelle  Coal  &  Lumber  Co.  v.  McGra^ 
(Sup.)  353. 

Motion  to  vacate  may  be  beard  on  affi4aTite 
before  the  hearine  on  the  merits.— Chambers  a 
McKee  Glass  Co.  v.  Roberts  (Sup.)  301. 

An  attachment  on  the  ground  that  defeal 
ant  had  left  the  state  with  Intent  to  defriu.. 
creditors  will  be  viicted  where  he  was  instih 
when  he  left  the  state.— Chambers  &  McK.- 
Glass  Co.  V.  Rol)erts  (Sup.)  301. 

Replviug  affidavits,  on  a  motion  to  vacate 
an  attachment,  cannot  be  filed  without  lea^t 
granted.— Ferguson  v.  Commonwealth  Rubw: 
Co.  (Sup.)  375. 

Transfer  of  property  by  corporation  to  some  f>f 
its  officers  in  payment  of  debt  is  not  evideiKv 
of  fraud  so  as  to  justify  attachment.— I^sow  ^ 
St.  Lawrence  Marble  Co.  (Sup.)  S31. 

Affidavit  hfid  not  to  show  facts  from  which 
<'Ottrt  could  infer  fraudulent  intent.— First  >at. 
Bank  v.  Wallace  (Slip.)  851. 

Junior  attaching  creditor  cannot  deny  wft- 
ciency  of  affidavits  filed  in  support  of  prior  at 
tachment.  and  at  same  time  seek  to  use  tbeffi 
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to  support  his  own  attachment— McDonald  v. 
Sterling  (Sup.)  1081. 


ATTOENEY  AND  CLIENT. 

\bs€»nce  of  counsrl  as  ground  for  adjoiirnraent, 

KCH*  •*Criminal  Law." 
?<niDscl  fees  in  divorce  case,  see  *'Divorce." 

Au  attorney  in  poemession  of  money  of  a 
'liont  has  a  lien  thereon  for  services  rendered 
n  proceedinjfb  other  than  the  suit  in  which  it 
vjis  recovered.— Krone  ▼   Klotz  (Sup.)  225. 

Attorney  in  proceeding  to  foreclose  is  not 
•iititled  to  comptnisation  where  his  failure  to 
►ring   in  certain  parties  caused  the  purchaser 

0  refuse  to  accept  the  property. — Reynolds  ▼, 
vflplan  (Sup.)  764. 

,1  iidgment  entered  by  plaintiffs  attorney  after 
ompromise  between  the  parties,  of  which  he 

1  ad  no  notice,  w!ll  be  set  aside,  unless  there 
vas  fraud  or  collusion  between  the  parties,  or 
he  attorney's  lien  was  necessary  for  his  pro- 
ection.  —  Publishers'  Printing  Co,  ▼.  Gilliu 
Minting  Co.  (Sup.)  784. 

Attorney  OeneraL 

Notice    of   proceedings   to   dissolve   corporation, 
tive  •Corporations.** 

Auctioiieem. 

Charges  of,  see  '^'Sheriffs  and  CJonstaWes." 

Award* 

ee  "Arbitration  and  Award." 

Baggage. 

OSS  of,  see  "Carriers";  "Damages." 

BAIL. 

Bail  Qttdertftking  to  pay  the  judgment  recov- 
re«J  agains.  their  principal,  or  surrender  his 
;Hly,  held  not  discharged  because  the  jodg- 
•ert  was  paid  by  a  surety  on  the  bail  bond.— 
ulliford  V.  Watoer  (Sup.)  190. 


BAILMENT. 

fe,    also,   "Livery   Stable   K<»epers";  "Pledge." 

Voluntary  custodian  of  goo<)s  without  agree- 
leiit  as  to  compensation  has  no  lien.— Lvung- 
:randh  v.  William  Haaker  Co.  (Sup.)  129. 

BANKS  ANB  BANKING. 

?e,  also,  "Usury." 

A  bank,  as  between  itself  and  a  depositor,  is 

>8i>ousible  for  the  proper  use  of  checks  signed 

blank   by  the  depositor,   and   left    with   its 

ishier.  to  be  tilled  up  and  used  when  directed 


by  the  depositor.-^aniels  v.  Empire  State  Sav* 
Bank  (Sup.)  580. 


BASTABDT. 

Evidence  hetd  sufBcient  to  warrant  finding 
that  defendant  was  father  of  bastard  child.— 
People  v.  Trtpicersky  (Sup.)  e9a 

Bond  which  requires  putative  father  to  par 
™<j;^y»  *or  to  appear  to  answer  charge,  is 
void.— Standnng  v.  Moore  (Co,  Ct)  813. 

Bicycles. 

Riding  in  race  not  exposuro  to  unnecessary  dan- 
ger, see  "Insurance. 

Bill  of  Particulars. 

See  "Pleading." 

Bills  and  Notes. 

See  "Negotiable  Instruments/* 

Alteration  of,  see  **Alteration  of  Instrtiments.^" 

Payment  of,  see  "Payment.** 

Boards. 

Power  of  county  board,  see  "Counties.** 

Bona  Fide  Pnrcliasers. 

See  "Negotiable  Instruments." 

BONBB. 

Taxation  of  government  bonds,  see  "Descent  and 

Distribution." 
To   discharge  mechanic's  lien,   see  "Mechanic's 

Lien," 

The  execution  and  delivery  of  a  bond  to  the 
principal  hdd  sufficient  to  fix  the  liabilitv  of  the 
sureties.— Haywood  v.  Townsend  (Sup.)  517. 

Books. 

In8i)ection  of,  see  "Discovery." 


BOUNDABIES. 

Evidence  hdd  sufficient  to  sustain  finding  that 
11^  of  street  was  alao  boundary  line  of  plain- 
tiff's lot— Livingston  v.  Manhattan  tty.  (Sud  > 
<  51.  — V     \      r  z 

BBIDGESL 

I^wa  1895»  c,  7S0,  providing  for  a  commis- 
sion to  build  u  briilge  from  arookiyn  to  .New 
lork,  conatrued,  and  powers  of  commissioners 
determined.— Gordon  v.  Strong  (Sup.)  44li. 

I-aws  1895,  c.  789,  providing  for  building 
bridge  between  cities  of  Brooklyn  and  New 
lork,   held  to  authorize  commissioners  to  coo* 


Digitized  by 


Google 


1158 


38  NEW   YORK  SUPPLEMENT. 


Struct  bridge  with  tracks  for  exclusive  use  of 
elevated  railroad.— Gordon  v.  Strong  (Sup.)  922. 

Where  charter  of  bridge  company  authorizes 
it  to  construct  two  bridges  to  connect  at  certain 
point,  location  of  one  bridge  sufficiently  locates 
second  bridge.— Gordon  v.  Strong  (Sup.)  922. 

Commissioners  appointed  under  Law»  1895.  c. 
789,  §  5,  to  build  bridge  between  cities  of  New 
York  and  Brooklyn,  have  authority  to  grant  ex- 
clusive use  of  tracks  on  bridge  to  the  company 
whose  rights  were  purchased  by  the  commiasion- 
ers  under  authority  of  the  statute.— Gordon  v. 
Strong  (Sup.)  922. 

Brokers. 

See  "Factors  and  Brokers.'* 

Building  Contracts. 

See  "Contmcts." 

Building  Bestrictions. 

BSnforcoment  of,  see  "Equity." 

Burden  of  Proof: 

See  "Evidence." 

Cancellation. 

Of  contract,  see  *-Kqmty";    "Mortgages." 


CABBIEBS. 

See,  also,  "Horse  and  Street  Railroads";  "Negli- 
gence";   "Kailroad  Companies*.'* 

Liability  of  carrier  for  injuries  to  baggage  de- 
termined.—Fox  V.  Wabash  Ky.  Co.  (Sup.)  88. 

When  not  negligence,  as  matter  of  law.  for 
passenger  to  step  from  a  car  without  retain- 
ing hold  of  supports.— Martin  v.  Second  Ave.  li. 
Co.  (Sup.)  220. 

A  carrier  is  liable  for  personal  baggage,  but 
not  for  merchandise  in  a  trunk.— Simpson  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Sup.)  341. 

A  complaint  in  an  action  for  injuries  to  a  pas- 
senger on  a  street  car  Tield  sufficient.— O'Malley 
V.  Metropolitan  St.  Ry.  Co.  (Sup.)  45G. 

A  ending  that  an  injury  to  a  passenger  on  a 
street  railwad  was  caused  by  the  negligence  of 
the  driver  held  warranted.— 0*Malley  v.  Metro- 
politan St.  Ry.  Co.   (Sup.)  45(). 

Negligence  of  defendant's  motorman  held  a 
question  for  jury  in  action  for  injurv  to  passen- 
ger who  was  struck  by  a  truck  while  he  was 
riding  on  side  steps  of  defendant's  street  car. 
—Wood  V.  Brooklyn  City  R.  Co.  (Sup.)  1077. 

Riding  on  the  side  steps  of  a  street  c:»r  is  not 
per  se  negligence,  where  the  car  was  too  crowd- 
ed for  the  passenger  to  go  inside.— Wood  v. 
Brooklyn  City  R.  Co.  (Sup.)  1077. 


Case. 


Case  on  appeal,  see  "Appt^al." 
When  motion  for  new  trial  must  be  maA^  « 
case,  see  "New  Trial." 

Certificate. 

Of  architect,  see  "Contracts." 

Of  evidence,  see  "Appeal." 

Of  public  convenience  and  necessity,  see  "ili: 

road  Companies." 
Of  receiver,  see  "Receivers." 


CEBTIOBABZ. 

To  review  tax  assessment,  see  "Taxation.'" 

Petition  for  certiorari  to  review  an  a^sf-^- 
ment  held  sufficient,  though  it  did  not  alb: 
that  the  property  was  assessed  at  a  higher  r?* 
than  property  generally.— In  re  Nisbct  «Snr 
392. 

A  decision  refusing  a  certificate  of  ne^^'wpi" 
under  Ijaws  1892,  c.  H7t5,  can  be  reversfHl  only  : 
the  evidence  was  such  as  wmild  have  can*-: 
verdict  of  a  jury  to  be  set  aside. — re«>i.I''  ■ 
Board  of  Railroad  Com'rs  of  State  uf  >  " 
York  (Sup.)  528,  861. 

The  decision  of  the  l)oard  that  only  one  r  * 
was  necessary  is  not  subjt»ct  to  review.— l'-^ . 
V.  Board  of  Railroad  (3om'rs  of  State  of  Nf' 
York  (Sup.)  528,  861. 

(certiorari  will  not  lie  to  review  the  artioc 
railroad   commissioners   in   refusing  to   Ls.-^ 
certificate   of   necessity,   under    Laws    l.V*U, 
676,  §  59.— People  v.  Board  of  Railroad  Com > 
of  State  of  New  York  (Sup.)  528,  861. 

Certiorari  will  lie  to  review  the  decision 
railroad  commissioners  refusing  a  certifii-ate  * 
necessity  to  determine  whether  there  was  0  3.- 
petent  proof  of  the  facts  necessary  for  rh.*  ^ 
cision.— People  v.  Board  of  Railroad  Corners  •\* 
State  of  New  York  (Sup.)  528,  861. 

The  decision  of  a  county  court  in  a  bigbv?- 
proceeding,  instituted  in  such  court,  cannt>t  ^ 
reviewed  by  certiorari.  —  People  ▼.  OnonfUs 
County  Court  (Sup.)  920. 

Change  of  Venne. 

See  "Venue  in  Civil  Ceases." 

Charitable  Institutions. 

Right  of  inmates  to  vote,  see  "Eiectioos  and  V 
ers." 


CHATTEL  MORTQAGES. 


'*Fraudulent   Conveyances*' 


-M 


See,   also, 
gages." 

Where  mortgage  provides  that  mortgage--  r. 
sell  without  notice,  demand  for  satisfactit>r.  i 
fore  proceedings  to  foreclose  is  unneoessar? 
Budweiser  Brewing  Co.  t.  Capparelli  tCity  i 
N.   Y.)  072. 
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Children. 

<-o  "Infancy";    "Parent  and  Child." 
llegritimate  children,  see  '^Bastardy." 

Caty  Court  of  New  York. 

;eo  "Conrts." 

Claims. 

k^ninst  decedents,  see  "Executors  and  Admin- 
iHtrators." 

Client. 

Jee  "Attorney  and  Client." 

Collateral  Attack. 

Of  right  of  conM>ration  to  exercise  its  functions, 
see   *'Corix)ration8." 

Collateral  Inheritance  Taxes. 

See  "Descent  and  Distribution." 

Committee. 

Of  lunatics,  see  "Insanity." 

Common  Council. 

See  * 'Municipal  Corporations." 

Complaint. 

See  -Pleading." 

Compound  Interest. 

See  "Interest" 

Condemnation  Proceedings. 

See  "Eminent  Domain." 

Condition. 

Of  contract,  see  "Contracts." 

Of  deed,  effect  of  recital,  see  "Deed." 

Of  policy,  see  "Insurance." 

Conditional  Sales. 

See  "Sale." 

CONTUECT  OP  LAWS. 

See,  also,  "Descent  and  Distribution." 

Where  one  living  in  New  York  indorses  and 
sets  discounted  a  note  payable  in  Ohio,  the  con- 
tract of  indorsement  is  a  New  York  contract- 
la  re  Oosterhoudt's  Estate  (Surr.)  179. 

In  an  action  on  a  foreign  contract,  the  rights 
of  the  parties  will  be  determined  under  the  lex 
fori,  unless  the  lex  loci  is  averred  and  proved. 
-I<atham  v.  De  Loiselle  (Sup.)  270. 


The  presumption  that  a  contract  of  shipment 
made  m  Massachiwetts  was  governed  by  its 
laws  held  not  overcome  by  the  fact  that  the 
carrier  was  a  New  York  corporation,  and  the 
shipper  a  resident  of  New  York,  and  the  freight 
was  delivered  in  New  York. — Grand  v.  Living- 
ston  (Sup.)  490. 

Constable. 

See  "Sheriffs  and  Constables." 

CONSTITUTIONAL  LAW. 

See,  also,  "Intoxicating  Liquors";    "Statutes." 

Legislature  may  exempt  property  from  spe- 
cial assessments.— Dyker  Meadow  Land  &  Im- 
provement Co.  V.  Cook  (Sup.)  222. 

Laws  1892,  c.  182,  establishing  the  city  court 
of  Mt.  Vernon,  is  unconstitutional,  so  far  as  It 
authorizes  service  of  process  beyond  the  city 
limits.— Pierson  v.  Fries  (Sup.)  705. 

Laws  1890,  c.  112  (Liquor  Tax  Law),  does 
not  appropriate  public  money. — People  v.  Mur- 
ray (Sup.)  909. 

Laws  1896,  c.  112  (Liquor  Tax  Law),  is  not  a 
special  city  law,  but  -s  a  general  act.— People  v. 
Murray  (Sup.)  909. 

CONTEMPT. 

An  executor  held  not  guilty  of  contempt  for 
failing  to  pay  over  money,  when  advised  that 
an  appeal  would  be  taken  from  the  order.— In 
re  Arkenburgh  (Surr.)  178. 

Continuance. 

liecause  of  absence  of  counsel,   see   "Criminal 
Law." 

of  witness,  see  "Criminal  Law." 

In  justice  court,  see  "Justices  of  the  Peace." 

Contractor. 

Liability  for  negligence,  see  ^'Negligence," 

CONTRACTS. 

See,     also,     "Sale";     "Specific     Performance"; 

"Vendor  and  Purchaser." 
Construction  of.  spe  "Master  and  Servant." 
Contract  of  corporation,  see  "Corporations." 
Of  municipal  curixiriitiou,  .see  "Municipal  Corpo- 
rations. 
Restraining  breach  of.  see  "Injunction." 

Evidence  held  sufficient  to  show  adoption  by 
parties,  as  tinal  contract,  of  memorandum 
signed  by  both  of  them,  and  referring  to  a 
contract  yet  to  be  drawn.— Walton  v,  Mather 
(Sup.)  782. 

Obligor  in  bond  conditioned  in  alternative  may 
elect  which  alternative  shall  be  complied  with. 
— Standring  v.  Moore  (Co.  Ct.)  813. 

Ignorance  of  contents  of  contract  will  not  re- 
lieve party  from  liability  where  ^  neglected  to 
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read  the  contract,  thoujpb  he  had  an  opportoBity 
of  doing  so.— Wheeler  v;  Mowers  (Co.  Ot.)  050. 
!^vidence  as  to  whole  course  of  dealing  be- 
tween parties  held  propor  to  ahow  what  con- 
tract wan,— Costeilo  v.  Herbet  (City  Gt  N,  Y.) 
1123. 

Baqnisites  and  Talidity. 

A  contract  hei^  to  be  without  consideration. — 
Moskowitz  V.  Homberger  (City  Ct.  N.  Y.)  114. 

Stipulation  in  controct  of  employment  not  to 
engage  in  similar  business  within  three  years 
after  leaving  aqcb  service  heUi  uareAtfouable. — 
(Jppenheimer  v.  Hiroch  (S4up.)  311. 

Contract  by  agent,  without  knowledge  of 
principal,  for  payment  of  commissions  to  him 
by  third  person  for  exercising  his  powers  as 
agent  for  benefit  of  such  third  person  is  against 
public  policy.— <;oodell  v.  Hurlbu^t  (Sup.)  749. 

VerlMil  agreement  between  parties  to  adopt 
as  final  contract  a  memorandum  signed  by  both 
of  them,  referring  to  a  contract  yet  *to  be 
drawn,  is  valid,— Walton  v.  Mather  (Sup.)  782. 

Memorandum  signed  by  both  parties,  '*sab- 
ject  to  the  conditions  and  regulations  of  a  con- 
tract which  is  to  be  substituted  for  this  memo- 
randum," does  not  constitute  a  binding  agree- 
ment—Walton  y.  Alather  (Sup.)  782. 

Ontract  that  differences  should  be  submitted 
to  arbitration  is  void  as  ousting  court  of  juris- 
diction.—Keeffe  v.  National  Ace.  Soc.  (Sup.) 
854. 

A  promise  by  a  landlord  to  hia  tenant  to  re- 
pair, made  during  the  tenancy,  and  without 
other  consid  ?ration,  cannot  be  enforced.— Hall 
V.  Berton  (Sup.)  979, 

laterpretation. 

Contract  for  delivery  of  coal  and  guaranty 
of  payment  therefor  construed.— Hutchinson  v. 
Root  (Sup.)  1(J, 

A  contract  for  labor  and  materials  in  laying 
out  grounds  hehi  indiviiible,  aad  recovery  could 
not  be  bad  thereon  without  perfomiance  of  the 
whole  contract— Manda  v,  Sullivan  Ck)unty  Club 
(Sup.)  55. 

Contract  of  one  corporation  to  assume  indebted- 
ness of  another  construed.- Feraschild  v.  D.  (5. 
Yuengling  Brewing  Co.  (City  Ct.  N.  Y.)  119. 

Contract  construed,  and  held  divisible  so  thav 
an  action  would  lie  for  breach  of  a  t>ortion 
thereof.- SUberman  v.  Fretz  (Sup.)  15X. 

A  contract  for  the  insertion  of  an  advertise 
ment  for  a  year  held  to  be  entire;  and  that 
plaintiff  was  i¥>t  entitled  to  compeusfiition  until 
the  expiration  of  the  year.— Munaey  v.  Tadella 
Pen  Co.  (Sup.)  159.  /  u  ua 

Contract  construed,  and  held  to  give  to  one  of 
the  partiea  thereof  a  right  to  reacind.— \laher 
y.  Garry  (Sup.)  436. 

Pffoviaion  against  delay  in  completioD  ot 
building  incideat  to  strikes  hM  to  ^otect  con- 
tractor against  any  strike,  whether  oceurring 
in  his  ahops  or  elsewhere.— Mil  liken  v,  KeooUr 
({$up,)  738.  ^^ 

Memorand«m  signed  by  both  parties,  rack- 
ing that  "I  have  engaged"  plaintiff's  services,  is 
not  unilateral.— Walton  v.  Mather  (Sup.)  782. 


*.i^r"*^5^!  fo/  manufacture  of  chairs  by  plaiih 
tiff  for  defendant,  by  which  defendant  agre«  t.^ 
advance  money  to  buy  material  and  pay  wrin- 
men,  Md  not  to  require  defeodaat  to  advaLc^ 
money  to  pay  wages  to  plaintiff.— Rob**rts  t. 
Wells  &  Co.  (Sup.)  845. 

Contract  delivered  simultaneonBly  with  k- 
dorsement  and  delivery  of  note  aeeomnaniet!  ]ff 
shares  of  stock  hdd  a  pledge  of  the  stoc-k  to 
secure  payment  of  any  deficiency  that  might  r- 
mam  after  the  indorsee  has  exhausted  his  na- 
^P)*»)9**    ^    maker. -Flake    ▼.    WiHiaiM 

Perfomuuiee* 

A  building  contractor  held  not  responsible  for 
defects  if  the  directions  of  the  enfdoeer  iu 
charge  were  complied  with.— In  re  Freel  (Scj  . 

^'A^  i^^'i^^  ^^  an  architect  to  fnmish  a  rnr 
tificate  to  a  mat«4al  man  kfld  to  dispense  wit^j 
tlie  necessity  of  procuring  the  same.— Murder^ 
V.  Jones  (Sup.)  461. 

Evidence  examined,  and  held  bisalficient  t- 
excuse  delay  on  the  part  of  a  material  man.- 
Murdock  v,  Jonee  (Sup.)  461. 

Delay  in  completing  building  hdd  to  be  can:^ 
??..t?^"^^  againut  which  contract  provided.- 
Milhken  v.  Keppler  (Sup.)  738. 

Evidence  held  sufficient  to  show  w^aiver  of 
stipulations  of  contract— Stone  v.  Cohen  (Sup ) 

Actions  on. 

Measure  of  damages  for  failure  of  a  material 
man  to  furnish  material  ia  time  detertnint-d.- 
Murdock  v.  Jones  (Sup.)  461. 

Ctontributory  Negligonoe. 

See  "Negligence  " 

Conversations. 

See  "Evidence." 

Conversion. 

See  **Trover  and  Conversion." 

By  agent,  see  **Princi|»i  and  AgenC" 


See  "Deed.* 


Conveyances. 


COBPORA.TIONS. 

Action  against  dirwtor  for  misfeasance  or  non- 
feasance, see  "PleiMKng.** 

Assessment  of  property  of,  see  **Taxation." 

Assignment  by,  6«e  "Assi^Bmeat  ter  Benefit  of 
Creditors." 

Attachment  against,  see  **AttachnientL'* 

Eatop^l  of  pFe6k*eiit  to  deny  validity  of  mort- 
gagie.  se^  ''Estopiiel." 

Liability  of  trustees,  see  '^LimitatioD  of  Ao 
tioas^" 

Power  to  a«8iime  iode^tiHlness  of  anotber,  see 
*'Contractfl,'* 

Receivers  of»  8«e  '^RecemMk' 
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The  enumeration  of  a  corporation's  powers 
in  its  charter  excludes  all  others.— Powell  v. 
Murray  (Sup.)  233. 

The  right  of  a  cornoration  to  exertioe  its 
functions  cannot  be  collaterally  attacked  in  an 
action  by  one  who  succeeded  to  its  property 
interests  againnt  a  trespasser.— Boy er  v.  Vil- 
lage of  Little  Falls  (Sup.)  1114. 

Officers  9nd  agents. 

Judgment  obtained  by  wife  of  officer  on  claim 
ai^ainst  corporation  assigned  by  such  officer  to 
his  wife  is  void.— Jefferson  County  Nat,  Bank 
V.  Townley  (Sup.)  584. 

Officer  of  corporation,  who  in  good  faith  ap- 
propriates funds  in  payment  of  expenses,  in- 
Htoad  of  in  payment  of  bonds  due,  does  not  be- 
come i^ersonally  liable.  —  8e.vmour  t.  Spring 
Forest  Cemetery  Ass'n  (Sup.)  720. 

Secretary  of  corporation  may  waive  protest 
of  note  indorsed  by  the  corporation,  though  he 
had  also  been  appointed  receiver  of  the  corpo- 
ration.—Ludington  V.  Thomiwon  (Sup.)  7(J8. 

CoatraeU. 

Tlie  purchase  by  a  corporation  for  the  man- 
ufacture of  el€»ctric  appliances  of  the  right  to 
act  as  agents  for  .nipplies  manufactured  by  an- 
other company  held  ultra  vires.— Powell  v. 
Murray  (Stip.)  288. 

A  contract  by  a  corporation  organized  to 
manufacture  electric  appliances  hrld  not  prop- 
erty necessary  for  its  business,  within  Laws 
1853,  c.  333.— Powell  v.  Murray  (Sup.)  233. 

Validity  of  a  note  of  a  corporation  executed 
bv  its  officers  determined.— Peonle  v.  American 
Steam  Boiler  Ins.  Co.  (ISup.)  406;  Southeru  Nat 
Bank  v.  Ward.  Id. 

A4stioiui. 

When  answer  does  not  sufficiently  deny  cor- 
porate existence  so  as  to  raise  issue  thereon. — 
First  Nat.  Bank  v.  Slattery  (Sup.)  859. 

Members  and  stockholders. 

A  stockholder  held  to  have  waived  any  notice 
of  a  reference  of  a  claim  against  a  corporation 
pending  dissolution. — People  v.  American  Steam 
Boiler  Ins.  Co.  (Sup.)  406;  Southern  Nat.  Bank 
▼.  Ward,  Id. 

InsolTonoj  and  dlssolntlon. 

The  attorney  general  held  to  havo  waived  ir- 
regularity in  the  reference  of  a  claim  against 
a  corporation  pending  proceedings  for  its  dis> 
golution. — People  v.  American  Steam  Boiler  Ins. 
Co.  (Sup.)  406;  Southern  Nat.  Bank  v.  Ward, 
Id. 

A  reference  of  a  disputed  claim  by  a  re- 
ceiver in  dissolution  j^rocoedings  by  agreement 
is  not  a  motion  requirmg  notice  on  the  attorney 

feneral.— Pfjople    v.    American    Steam    Boiler 
ns.  Co.   (Sup.)  406;    Southern  Nat.   Bank   v. 
Ward,  Id. 

When  payment  of  debt  by  corporation  is  for 
purpose  of  preferring  the  creditor  within  Laws 
1892,  c.  688,  S  48.— Baker  v.  Emerson  (Sup.) 
576. 


Evidence  held  sufficient  to  show  that  at  time 
of  payment  of  debt  by  corporation  its  insolven- 
cy was  ''imminent/*  within  LawB  1802,  c.  688. 
§  48.— Baker  v.  Emerson  (Sup.)  576. 

An  order  making  a  judgment  under  which  a 
levy  had  been  made  on  the  property  of  a  cor- 
poration a  preferred  claim,  to  be  first  paid  by 
the  receiver,  cannot  be  set  aside  in  a  separate 
action,  brought  by  the  receiver  against  the  judg- 
ment plaintiff. — Ridgway  v.  Symona  (Sup.)  895. 

The  fact  that  no  defense  is  made  by  the  of- 
ficers of  an  insolvent  corporation  to  an  action 
against  it  does  not  render  the  judgment  in  such 
action  an  illegal  preference.— Bidgway  v.  Sy- 
mons  (Sup.)  895. 

COSTS, 

Assignment  of  judgment  for,  see  *'Set-l>ff  and 

Counterclaim." 
Of  guardian  ad  litem,  see  "Mortgages." 

Where  plaintiff,  after  suit  brought,  removes  to 
another  state  with  intent  to  remain,  an  order  for 
security  for  costs  will  be  granted.— Levy  v.  Meir- 
owitz  (City  Ct.  N.  Y.)  123. 

On  denial  of  a  motion  for  new  trial  on  a  case 
settled,  the  successful  party  is  entitled  to  the 
same  costs  as  on  appeal.  —  Garvey  v.  United 
States  Horse  &  Cattle  Show  Soc.  (Com.  PI.) 
171. 

An  allowance  of  $500  held  excessive  where 
the  trbil  was  not  a  lengthy  one.— In  re  Atwood 
(Sup.)  338;  Appeal  of  Talcott,  Id. 

An  additional  allowance  to  defendant  denied, 
bpcau.se  of  the  hardship  of  the  judgment  to 
plaintiffs.— Maher  v.  (larry   (Sup.)  448. 

Items  properly  taxed  under  an  order  granting 
a  new  trial  on  payment  of  costs  and  disburse- 
ments, after  notice  of  trial,  determined. — Fleisch- 
man  v.  Yagel  (Sup.)  523. 

A  guardian  ad  litem  for  an  infant  defendant 
in  a  mortgage  foreclosure  suit,  cannot  recover 
his  costs  against  the  mortgagee  on  the  ground 
that  it  was  adjudgixl  that  they  be  paid  out  of 
the  proceeils  of  sale,  without  alleging  that  it 
was  adjudged  that  the  mortgagee  pay  them.— 
Hill  V.  Lee  (Sup.)  t^l. 

On  appeal  from  dismissal  of  complaint  after 
default,  no  costs  will  be  allowed,  as  there  ia 
no  respondent. — Katz  v.  Diamond  (Sup.)  7(>(k 

Application  for  additional  allowance  is  ad- 
dressed to  discretion  of  trial  court.— Wilber  v. 
Williams  (Sup.)  893. 

Objection  that  application  for  additional  allow- 
ance was  not  made  to  judge  who  tried  the  case, 
is  waived  unless  taken  at  the  time  the  motion 
was  argued.— Wilber  v.  Williams  (Sup.)  893. 

In  an  action  to  enjoin  trespass  on  and  Jo  re- 
cover land,  the  subject-matter  involved  on  which 
an  extra  allowance  should  he  coniputed  is  the 
land.— Hayden  v.  Mathews  (Sup.)  005. 


Council. 

See  "Municipal  CJorporations.** 
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Counterclaiin. 

Se€  "Set-Off  and  Counterclaim." 

COUNTIES. 

A  county  board,  under  Laws  1892,  c.  289. 
can  provide  for  commiasioner»  for  opening 
streetK.  and  for  Kradinir  ('(immisRionen*,— Kohori 
y.  Board  of  Supers  of  Kings  County  (Sup.)  521. 

A  resolution  of  a  county  boanl  proYiding  for 
the  improvement  of  more  than  one  strt^et  hehl 
valid.— Robert  ▼.  Board  of  SupVs  of  Kings 
County  (Sup.)  521. 

Examination  of  items  pf  bill  by  board  of  su- 
pervisors and  allowance  or  rejection  constitutes 
an  audit  of  the  whole  account.— People  v.  Board 
of  Sup  rs  of  Orleans  County  (oup.)  890. 

COUETS. 

City  court  of  Mount  Vernon,  see  "Constitutional 

Law." 
Court  of  special  eessionij,  see  "Criminal  Law." 
Ousting  courts  of  jurisdK-tion,  koo  •M.'ontracts." 

Mechanics'  Lien  Law  (I^ws  1885,  c.  342)  § 
9,  did  not  give  district  courts  jurisdiction  in  ac- 
tions brought  against  an  executor  or  administra- 
tor.—Stanton  V.  Gohler  (Sup.)  64. 

The  city  court  of  New  York  has  not  jurisdic- 
tion to  grant  equitable  relief  asked  by  way  of 
counterclaim.— Kichartls  v.  Littell  (Sup.)  73. 

Courts  have  jurisdiction,  under  Election  I^aw, 
f  53,  to 'compel  a  political  association  to  put  on 
its  rolls  one  who  has  complied  with  all  its  regu- 
lations and  usages  necessary  to  qualify  him  to 
vote  at  its  primaries.- In  re  Guess  (Sup.)  91. 

Under  Code  Civ.  Proc.  §{(  2720,  2728.  the  sur- 
rogate's court  can  settle  the  account  of  an  ex- 
ecutor, though  the  moneys  in  his  hands  are  de- 
rived from  a  sale  of  testator's  lands  under  a 
power. — Baldwin  v.  Smith  (Sup.)  299. 

Credibility. 

Of  witness,  see  "Witness." 

CBEDITOBS'  T^TT.T^ 

In  action  by  judgment  cretlitor  to  subject  to 
his  debt  suiplus  income  of  trust  fund,  after 
providing  for  support  of  debtor,  evidence  as  to 
what  it  costs  the  debtor  and  other  persona  in 
his  situation  to  live,  is  material.— Bunnell  v. 
Gardner  (Sup.)  569 

CRIMTNAIi  liAW. 

Where  defendant  was  convicted  of  murder  not- 
withstanding testimony  of  witness  that  three 
persons  killed  deceased,  proposed  testimony  of 
such  witness  on  motion  for  new  trial  on  ground 
of  newly-discovered  evidence  that  his  testimony 
given  on  the  trial  was  false,  and  that  he  him- 
self killed  deceased,  is  merely  cumulative.— Peo- 
ple V.  Shea  (Sup.)  821. 


On   application    for   new   trial    on    grround   •»'  I 
newly-discovered  evidence,  rule  that   defend:!  at 
in  criminal  cases  is  entitled  to  benefit  of  any  rv:-  I 
sonable  doubt  does  not  apply.— Peoote   v.   Sb^  I 
(Sup.)  821. 

On  application  for  new  trial  on  ground  *  i 
newly-discovere<l  evidence  credibility  of  proi»«*s»'l 
witnesses  is  for  court. — People  v.  Shea  «Sii:h 
821. 

AflSdavit  on  motion  for  new  trial  held  not  suft 
cient  to  show  that  the  proposed  new  erid'O.''- 
would  have  change<l  the  verdict  had  it  l^erL 
givi'n  on  trial.- People  v.  Shea  (Sup.)  82L 

When  objection  that  sentence  is  excessive  aiW 
c^msideretl  on  appeal  from  court  of  simmmslI  s^ 
sions.— People  v.  Hildebrandt  (Co.  Ct.)  UlS. 

Defendant  is  not  entitled,  as  a  matter  of 
right,  to  an  adjournment,  beeause  of  his  cwin- 
soVh  absence.— People  v.  Hildebrandt  (Co.  Ct' 
958. 

Continuance  because  of  absence  of  witneiv 
will  be  denied  unless  a  showing  is  made. — Peopi- 
V.  Hildebrandt  (Co.  Ct.)  958. 

Appeal  from  a  court  of  special  sessions  m'Kt 
be  heard  on  the  original  retiu*n  under  Code  Tr. 
Proc.  S  763.— People  v.  Hildebrandt  (CJo.  Ct) 
9ri8. 

Cross-Ezaminatioii* 

See  "Witness.'' 

DAMAQES. 

Kor  breach  of  contract,  see  "Contracts*';  ''Sitle. " 

For  HM,  see  **Libel  and  Slander." 

For    negligencre    in    transmitting    telegram.    s*-e 

"Telegraph  Companies.** 
For  personal   injuries,   see   "Carriers";    "Horse 

and  Street  Railroads*';  "Master  and  Servant": 

"Municipal  Corporations**;  "Negligence." 
From    construction    and    operation    of    elevated 

railroad,  see  "Ehninent  Domain.** 
Itecovery  in  equitable  action,  see  "F^quity." 

On  loss  of  baggage,  plaintiff  is  entitled  to  re- 
cover its  value  for  use  to  him,  and  not  market 
value.— Simpson  v.  New  York,  N.  H.  &  H.  R, 
Co.  (Sup.)  341. 

In  an  action  for  personal  injuries,  the  jury 
must  not  capitalize  the  loss  of  earning  power.— 
Morrison  v.  Lfong  Island  R.  Co.  (Sup.)  383. 

Sufficiency  of  the  evidence  on  a  claim  by  a 
contractor  for  damages  against  a  material  man 
for  delay  in  delivering  the  material  reviewed.— 
Murdock  v.  Jones  (Sup.)  461. 

Though  plaintiff  failed  to  fully  perform  his 
contract,  defendant  can  recover  only  as  he 
shows  damages. — Smith  v.  Cowan  (Sup.)  482. 

Expert  testimony  of  physician  in  action  for 
personal  injuries  was  properly  received  where 
limited  to  deductions  from  plaintiff's  physical 
condition  which  witness  had  personally  ob- 
served.— Niendorff  v  Manhattan  Ry.  Co.  iSup.) 
(590. 

Verdict  of  $5,000  for  injuries  caused  by  as- 
sault of  plaintiff's  servant  Md  not  excessive.— 
Niendorff  v.  Manhattan  R7.  Co.  (Sup.)  690, 
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Plaintiff  in  action  for  personal  injuries  is  en- 
titled to  nominal  damages  on  proving  loss  of 
time,  though  amount  of  money  actually  lost  is 
not  shown.— Niendorff  v.  Manhattan  Ry.  Co. 
(Sup.)  090. 

Instruction  that  jury  may  consider  plaintiff's 
loss  of  time,  as  >vell  as  pain  and  suffering, 
though  amount  actually  lost  by  him  while  m- 
capaeitated  was  not  shown.— Niendorff  v.  Man- 
hattan Ry.  Co.  (isup.)  600. 

Verdict  for  $25,000  for  personal  injuries  to 
man  28  years  old,  and  earning  $3,«00  per  year, 
hdtl  not  excessive.— Dieffenbach  v.  New  York, 
L.  E.  &  W.  R.  Co.  (Sup.)  788, 

On  breach  by  defendant  of  contract  by  which 
plaintiff  was  to  advance  money  to  buy  ma- 
terial and  to  pay  workmen,  defendant  is  charged 
with  the  costs  of  all  work  done  on  the  com- 
pleted and  uncompleted  chairs,  and  is  entitled  to 
credit  for  the  amount  by  which  the  material  in 
the  uncomplete^  chairs  is  increased  in  value  by 
the  work  done.— Roberts  v.  Wells  &  Co,  (Sup.) 
S45. 

Order  for  physical  examination,  befoi:e  trial, 
of  female  plaintiff,  will  not  be  vacated  because 
it  does  not  direct  examination  to  be  made  by 
female  physician.— Lawrence  v.  Samuels  (City 
Ct.  N.  Y.)  97G. 

When  action  for  breach  of  contract  <o  loan 
money  payable  on  demand  will  lie.— Goldsmith 
V.  Holland  Trust  Co.  (Sup.)  1032. 

Certain  evidence  held  to  be  inadmissible  on 
the  issue  of  damages  m  an  action  by  a  water- 
works company  agiinst  a  village  for  trespass 
to  plaintiff^  plant.— Boyer  v.  Village  of  Ldttle 
Falls  (Sup.)   1114. 

What  elements  in  estimating  damages  may 
he  considered  in  an  action  by  a  waterworks 
company  against  a  village  for  injury  to  plam- 
tifFs  plant— Boyer  v.  Village  of  Little  l^alls 
(Sup.)  1114. 

DangeronB  Premises. 

See  "Master  and  Servant";  "Negligence." 

Decedents. 

Assessment  of  proi)erty  in  name  of,  see  **Taxa- 
tion." 

Claims  against,  see  "Rxecutors  and  Administra- 
tors." 

DECEIT. 

See,  also,  "Fraud." 

When  i-ause  of  action  survives,  see  "Abatement 

and  Revival." 

A  false  statement  by  an  owner,  to  induce  a 
loan,  that  he  had  a  customer  for  the  property,  is 
ground  for  an  action  for  deceit— Seaman  v.  Be- 
car  (Sup.)  89. 

Complaint  for  false  representations  as  to  value 
of  the  property  held  insufficient.— Sen  man  v.  Be- 
car  (Sup.)  69. 

A  false  representation  as  to  the  amount  of  the 
incumbrance  on  the  goods  sold  held  actionable- 
Gage  V.  Peetsch  (City  Ct  N.  Y.)  124. 


Complaint  held  to  sufficiently  aver  a  cause  of 
action  for  deceit  m  procuring  release  of  judg- 
ment for  less  than  "amount  thereof.- Weasels 
V.  Carr  (Sup.)  600. 

An  instruction  in  an  action  for  deceit  in  in- 
ducing plaintiff's  testator  to  loan  money  to 
third  person,  held  proper.— Hadcock  v.  Osmer 
(Sup.)  618. 

In  an  action  for  deceit  in  inducing  plaintiff*s 
testator  to  loan  money  to  another  by  false  rep- 
resentations that  he  was  good  for  the  amount 
of  the  loan,  a  judgment  against  the  borrower  on 
his  note  for  the  loan,  and  the  return  of  the  ex- 
ecution nulla  bona,  were  admissible  to  show 
his  insolvency.— Hadcock  v.  Osmer  (Sup.)  618. 

Decision. 

On  appeal,  see  "Appeal." 

Declarations  and  Admissions. 

See  "Evidence." 


See  "Judgment.' 


Decree. 


DEED. 


A  deed  without  seals  confers  an  equitable 
right  to  a  legal  title.— Todd  v.  Eighmie  (Sup.) 
304 

A  recital  of  consideration  is  prima  facie  proof 
of  payment  thereof.— Todd  v.  Eighmie  (Sup.) 
304. 

Deed  held  not  to  give  grantee  beneficial  inter- 
est in  property,  though  habendum  was  abso- 
lute in  form.— Clapp  v.  Byrnes  (Sup.)  1063. 

Defective  Appliances. 

See  "Master  and  Servant";  "Negligence," 

Defective  Streets. 

See  "Municipal  Cornorations." 
Notice  to  officer  of  city,  see  "Trial."* 


Demurrer. 


See  "Pleading." 


DEPOSITION. 

See.  also,  "Discovery":  "Evidence";  "Witness." 

The  deposition  of  a  witness  taken  to  be  used 
in  one  action  cannot  be  used  in  a  different  one 
after  the  death  of  the  witness.— People  v.  Brug- 
man  (Sup.)  193. 

A  party  has  the  right  to  read  only  so  much 
of  a  deposition  as  he  desires.— Smith  v.  Crocker 
(Sup.)  268. 

Depositors. 

See  "Banks  and  Banking." 


Digitized  by 


Google 


1164 


38  NEW  YORK  SUPPLEMENT. 


DESCENT  AND  DISTSIBX7TION. 

Right  of  heirs  to  interest  at  the  distribution. 
— In  re  Keenan  (Surr.)  426. 

Application  for  payment  of  estate  to  remain- 
der-man who  has  been  indicted  for  murder  of 
life  tenant  will  not  be  heard  until  trial  of  indict- 
ment.— In  re  Fleming  (Sup.)  Gil. 

Traasf  Mr  tmz« 

A  succession  to  an  equity  of  redemption  is  not 
subject  to  a  transfer  tax.— In  re  Sutton  (Surr.) 
102. 

Mortgages  on  real  estate  will  not  be  deducted 
from  the  personalty  in  determining  the  amount 
subject  to  transfer  tax.— In  re  Sutton  (Surr.) 
102. 

A  succession  tax  is  properly  imposed  on  TTnit- 
ed  States  bonds.— In  re  Whiting  (Sup.)  131. 

Bonds  of  a  foreign  corporation  kept  with  a 
safe-deposit  company  in  NeW  York  at  the  death 
of  the  nonrefrfdent  owner  are  subject  to  a  suc- 
cession tax.— In  re  Whiting  (Sup.)  131. 

Land  devised  in  trust  to  divide  the  proceeds 
held  to  be  treated  as  realty  in  determining  the 
transfer  tax.— In  re  Sutton's  Estate  (Sup.)  277. 

W^here  testator's  entire  estate  is  devised  in 
trust,  incumbrances  on  the  land  are  not  to  be 
deducted  from  the  personalty  in  determining 
the  transfer  tax.— In  re  Sutton's  Estate  (Sup.) 
277. 

Under  the  transfer  act,  a  balance  due  a  non- 
resident testator  on  moneys  deposited  in  a  bank 
to  his  credit  as  trustee  is  not  taxable. — In  re 
Houdayer's  Estate  (Sup.)  323. 

Money  belonging  to  estate  of  nonresident  de- 
cedent, on  deposit  in  New  York  savings  bank, 
is  taxable  in  New  York. — In  re  Burr's  Estate 
(Surr.)  811. 

Allowance  to  special  guardian  appointed  in 
proceeding  to  assess  transfer  tax  will  be  denied 
where  the  appointment  was  unnecessary.— In  re 
Post's  Estate  (Sup.)  977. 


See 


Devisees  and  Legatees. 

"W^ills." 


DISCOVBEY. 

See,  also,  /'Evidence";    "Witness.** 

Inspection  to  enable  plaintiff  to  frame  com- 
plaint will  be  dented  where  petition  shows  that 
•plaintiff  has  all  facts  necessary  to  set  up  in 
complaint.— Leach  v.  Haight  iSup.)  880. 

When  right  of  purchaser  of  one  partner's  in- 
terest in  firm  to  inspect  firm  books  will  not  be 
limited  as  to  time  in  action  for  accounting. — 
Gould  Roofing  Co.  ▼.  Gilldea  (dup.)  915. 

Discretion. 

Allowance  of  costs,  see  "Costs." 
Excusing  witness,  see  "Trial." 
Permitting  re-examination  of  witness,  see  "Tri- 
al." 


DismlsBaL 

Of  appeal,  see  "AppeaJ." 

Dissolution, 

Of  corporation,  see  "Corporations.'* 

District  Court. 

Jurisdiction  of,  see  "Courts." 

DIVOBCK 

Evidence  held  sufficient  to  prove  adulterv.— 
Mott  V.  Mott  (Sup.)  261, 

Evidcnci'  of  adultery  before  marriage  held 
admissible.— Mott  v.  Mott  (Sup.)  261. 

Uncorroborated  evidence  of  a  prostitute  Md 
insufficient  to  prove  adultery.-rMott  v.  Mott 
(Sufi.)  261. 

An  order  allowing  temporary  alimony  and 
counsel  fees  in  an  action  for  separatioii,  while 
discretionary,  is  reviewable.— Patteraon  t.  Pat- 
terson (Sup.)  US7. 

An  order  making  the  payment  of  temporary 
alimony  and  counsel  fees,  and  its  amount,  con- 
ditional on  the  cotjHcnt  of  the  parties  to  a  ref- 
erence, in  erroneous.— Patterson  ▼.  Patterson 
(Sup.)  637. 

Documents. 

See  "Evidence." 

Inspection  of,  see  "Discovery.** 

Dogs. 

Admission  of  ownership,  see  "EMdence." 


DOWXaL 

Mortgage  executed  by  w^idow  and  some  of  the 
heirs  held  to  bar  the  widow's  dower  rights  io 
the  interests  of  the  heirs  adjoined  in  the  mort- 
gage.—Freiot  V.  La  Pountaine  (Sup.)  832. 

EASEMENTS. 

Sale  of  property  subject  to,  see  "Judicial  Sale." 

Evidence  held  to  show  the  creation  of  a  right 
of  way  without  acceptance  by  the  town. — Val- 
eutiue  v.  Schjreiber  (Sup.)  417. 

"Stere  nonuser  held  not  to  operate  as  an  aban- 
donment of  an  easement.^ Valentine  v.  Schrei- 
ber  (Sup.)  417. 

Basement  construed,  and  held  not  pereonai  to 

a  party  thereto,  but  appurtenant  to  the  hinds 
owned  by  him«  and  to  *^ass  by  a  conveyance 
thereof.— Valentine  v.  Schreiber  (Sup.)  417. 

An  agriK'ment  to  lay  out  certain  roads  for  the 
use  of  both  parties  held  equivalent  to  a  grant 
of  a  right  of  way.— Valentine  v.  Schreiber  (Sup.) 
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EJECTMENT. 

When  defendant  estopped  from  oomplainhifi: 
or  amonnt  of  plaintiff's  recovery.— Bird  v.  New 
Jersey  &  N.  Y.  R.  Co.  (Sup.)  281. 

A  partner  cannot  sue  his  co-partner  in  eject- 
ment for  land  purchaaed  with  partnership 
funds,  where  there  had  been  no  accounting,  and 
tbe  rights  of  the  partners  have  not  been  deter- 
mined.—Eisner  \,  Kisner  (Sup.)  671. 

Election. 

Of  form  of  action,  waiver  of  right,  see  "Appeal." 

ELECTIONS  AND  VOTBBS. 

Control  of  political  associations,  see  "Courts." 

Facts  considered  under  which  it  was  held 
that  a  written  name  on  a  ballot  did  not  take 
precedence  of  a  printed  name  of  a  candidate 
for  the  same  office,  neither  name  being  erased. 
— People  V.  Pangburn  (8up.)  217. 

Order  to  show  cause  why  name  should  not  be 
stricken  from  list  of  voters  need  be  served  only 
on  the  voter,  though  order  requires  service  on 
other  persons.— In  re  Grlftiths  ((3o.  Ct.)  953. 

Right  to  vote  of  person  residing  in  charitable 
iastitntion  in  the  time  Constitution  ISU.")  took 
efifect  is  not  affected  by  article  2,  §  3,— In  re 
Oriffiths  (Co.  Ct.)  »53. 

Elevated  Bailroads. 

See  "Eminent  Domain.'' 

Reservation  in  deed  of  claim  against,  for  dam- 
ages, see  "Assignment," 

Elevators. 

Soo  "Master  and  Servant." 

EMINENT  DOMAIN. 

Damages  to  rental  value  by  operation  of  an 
elevated  road  cannot  be  proven  by  evidence  of 
rental  value  of  other  property  in  the  vicinity.— 
Clinical  Instruction  Co.  v.  New  York  El.  R.  Co. 
(Sup.)  21. 

An  owner  may  be  allowed  compensation  for 
injuries  to  the  rental  value,  though  the  fee 
▼ahie  has  not  been  diminished.— Flynn  v.  Kings 
County  El.  Ry.  Co.  (Sup.)  204. 

Evidence  that  the  decline  in  the  fee  and  rent- 
al value  of  the  premises  was  due  to  an  elevated 
road  held  inadmissible.— Flynn  v.  Kings  County 
El.  Ry.  Co.  (Sup.)  2C)4. 

The  decline  in  the  rental  value  may  be  taken 
as  a  basis  for  eHtablii*hing  damages  to  the  fee. 
— Crampton  v.  Brooklyn  EI.  R.  Co.  (Sup.)  3S4. 

To  show  damage  by  location  of  elevated  road, 
comparisons  of  rental  values  with  those  of  spe- 
cific properties  in  ditterent  territories  are  inad- 
missible.—Stuyvesaut  V.  New  York  El.  R.  Co. 
(Sup.)  595. 


Award  cf  S7.500  damages,  canaed  by  construe' 
tion  of  elevated  raili^ad  in  front  of  plaintiff*s 
premises,  hdd  not  excessive.  —  Livingston  v. 
Manhattan  Ry.  (Sup.)  751. 

In  action  against  elevated  railroad  company 
for  damages  to  abutting  proi^erty,  allowance 
of  rental  damages  amonnting  to  20  per  cent, 
per  annum  on  fee  damage  awarde<l  is  excess^ 
ive.— Kent  v.  Manhattan  R7.  Co.  (Sup.)  981. 

Owner  of  premises  is  entitled  to  rental  dam< 
ages  from  date  of  award  to  date  of  payment* 
—Kent  V.  Manhattan  Ry.  Co.  (Sup.)  981. 


Entirety. 


Of  contract,  see  "Contracts.' 


EQUITY. 

See,    also,    "Injunction";    "Mandamus";    "Spe- 
cific IVrforniame ';    •'Subrogarion.** 
Appointment  of  receivers,  see  "Rec^eivers." 
Jurisdiction   of   city    court   of   New    York,    see 
"Courts.*' 

Equity  may  restrain  a  grantor  from  doing  on 
the  remainder  of  laud  that  which  he  orally 
promised  not  to  do.— Bimson  v.  Bultman  (Sup.) 
209. 

When  equity  will  not  enforce  a  restriction  in 
the  use  of  lands  against  a  grantor  or  purchas^ 
er  with  notice  of  the  restriction.  —  Bimsou  v. 
Bultman  (Sup.)  209. 

Equity  having  obtained  jurisdiction,  the  re- 
lief will  be  adapted  to  the  exigencies  of  the 
case.— Adee  v.  Hallett  (Sup.)  273. 

Where  plaintiff*s  claim  is  inequitable,  he  will 
l>e  left  to  his  remedy  at  Uiw.— Moubray  v. 
Moubray  (Sup.)  459. 

Contract  wilt  not  be  rescinded  for  misrepre- 
sentations, where  other  party  had  full  oppor- 
tunity for  personal  investigation,  and  did  in- 
vestigate the  matter. — Guilfoyle  v.  Pierce  (Sup.) 
697. 

Relation  between  mortgagor  and  notary  who 
took  acknowledgment  of  mortgage  which  was 
assigned  by  the  mortgagee  to  notary,  and  by 
notary  to  defendant,  is  material,  in  action  by 
owner  of  mortgaged  premises  to  set  aside  mort- 
gage, on  ground  that  mortgagor's  signature 
was  forged. — Chrimes  v.   Sqiiier  (Sup.)  [fiM. 

Evidence  held  not  sufiicient  to  support  action 
to  cancel  mortgage  on  ground  that  mortgagor's 
name  was  forged,  and  that  the  mortgage  was  a 
cloud  on  plaintiffs  title.— Chrimes  v.  Squier 
(Sup.)  99G. 

Plaintiff  in  equitable  action  cannot  recover 
claim  for  damages  which  haVe  become  separat- 
ed from  his  e<initable  right,  and  afterwards 
assigned  to  him.— Oehler  v.  New  York  El.  R. 
Co.  (Sup.)  1047. 


Si^e  "Wills.' 


Estates. 
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ESTOFFEL. 

To  complain  of  amoant  of  recovery,  see  "Eject- 
ment. 

Assessors  who,  as  required  by  law.  attest  by 
affidayit  the  assessment  roll,  are  estopped  to 
contradict  such  attestation.— Brooklyn  El.  R. 
Co.  V.  City  of  Brooklyn  (Sup.)  154;  Kings 
County  El.  R.  Co.  y.  Same,  Id. 

Thoufrh  legatees  are  estopped  to  attack  pay- 
ment of  an  outlawed  daim  by  the  executor,  cred- 
itors of  the  estate  are  not  thereby  estopped.— 
In  re  Oosterhoudt's  Estate  (Surr.)  179. 

A  legatee  held  not  estopped  to  attack  payment 
of  a  claim  by  the  executoi.— In  re  Oosterhoudt's 
Estate  (Surr.)  179. 

When  grantor  estopped  from  denying  the 
truth  of  certain  statements  concerning  real 
property.— Bimson  v.  Bultman  (Sup.)  209.     ' 

Heirs  of  a  mortgagee  are  estoppetl  by  a  recit- 
al in  the  mortgage  of  a  prior  deed.— Todd  y. 
Eighmie  (Sup.)  3(M. 

President  of  a  corporation  and  his  grantee 
held  estopped  to  assert  the  invalidity  of  a  mort- 
gage given  by  the  coriwration.— Beebo  v.  Rich- 
mond Light,  Heat  &  Power  Co.  (Sup.)  395. 

Plaintiflf  held  estopped  to  allege  that  a  con- 
veyance was  only  a  mortgage.— Moubray  v. 
Moubray  (Sup.)  459. 

Estoppel  cannot  be  based  on  mere  declara- 
tion of  landowner  as  to  boundaries  with  which 
she  was  unfamiliar.— Hayden  v.  Mathews  (Sup.) 
905. 

Party  who  gives  parol  evidence  to  exi)lain 
writing  cannot  object  to  similar  evidence  offered 
by  other  party  to  explain  same  writing.— Hand 
V.  Shaw  (City  Ct.  N.  Y.)  965. 

One  who  assigns  a  license  granted  by  the 
state  to  build  a  dock  is  estopped  afterwards  to 
assert  that  the  license  was  not  assignable.— 
Ziegele  v.  Richelieu  &  O.  Nav.  Co.  (Sup.)  1022. 


EVTDENOB. 

See,  also,  "Deposition";  "Discovery";  "Wit- 
ness.** 

Declarations  and  admissions,  see,  also,  "Estop- 
pel." 

Expert  testimony  in  personal  injury  cases,  see 
"Damages." 

Objecting  to  parol  evidence,  «h»  "Estoppel.** 

Objections  to  evidence,  see  "Trial." 

Refusal  to  allow  witnc»ss  to  give  opinion,  see 
"Appeal.** 

Sufficiency  of,  see  "Divoree  *' 

SVeight  and  sufficiency  on  appeil,  see  "Appeal.** 

The  statement  of  an  assistant  of  the  attorney 
general  that  certain  notice  was  served  on  the 
attorney  general  held  not  evidence  of  that  fact. 
—People  V.  American  Steam  Boiler  Ins.  Co. 
(Sup.)  406;   Southern  Nat.  Bank  v.  Ward.  Id. 

Burden  of  proof. 

The  burden  is  on  a  vendor  contracting  to  con- 
vey with  warranty  under  title  by  adverse  posses- 


sion to  prove  that  such  possession  has   ripened 
into  title.— Wilhelm  v.  Federgreen  (Sup.)  8. 

When  it  is  incumbent  on  defendant  to  proT*" 
that  it  was  not  responsible  for  the  movement 
of  a  car  which  caused  an  accident. — Martin  t. 
Second  Ave.  R.  Co.  (Sup.)  220. 

Seoondmry  ovldoitee. 

A  verified  copy  of  an  executor's  bond  whidi 
was  lost  held  admissible  to  prove  its  term&— 
Haywood  v.  Towusend  (Sup.)  517. 

Deolaration?   and  adinisslons. 

A  letter  written  by  defendant's  attorney  at 
plain tilTs  instance,  hdd  irrelevant. — Gibson  t. 
Denton  (Sup.)  554. 

Stubs  in  a  check  book  hdd  not  admissible  to 
show  the  purpose  for  which  the  corre«pondia^ 
checks  were  given. —Mills  v.  McMulleu  (Sap.i 
705. 

Conversations  between  sales Jian  and  bujt-r 
after  sale  and  delivery  of  goods  is  not  admissi- 
ble in  action  by  seller  on  guaranty  of  jpaymert 
of  priw.— N'iles  Tool-Works  Co.  v.  KeynoWs 
(Sup.)  1028. 

Answer  in  action  for  injuries  caused  by  bite 
of  dog  held  not  to  admit  ownership  of  do^ 
which  bit  plaintiflf.— Lynt  v.  Moore  (Sap.)  Iclu 

Opinion  OTidenoo. 

Impropriety  of  asking  a  witness  to  give  an 
opinion  based  on  tKe  testimony  of  other  wit- 
nesses.—Yates  V.  Root  (Sup.)  6U3. 

Askiuj^  witness  who  had  heard  plaintiff's  tes- 
timony m  an  action  for  services  hdd  to  be  in 
effect  hypothetical  question  baaed  on  state  of 
facts  alnmdy  shown.— Laut  v.  Rasines  (City  Ct. 
N.  Y.)  1)75. 

Persons  of  ordinary  experience  of  trains  are 
com|)eteiit  to  testis  as  to  the  speed  of  a  train. 
— Weldele  v.  New  York  Cent  &  H.  R.  R.  Co. 
(Sup.)  1009. 

—  Expert  teatin&ony. 

An  expert  ftiay  testify  that  a  vessel  is  a  "total 
loss."— Mcl-Jiin  V.  British  &  Foreign  Marine  Ids. 
Co.  (Sup.)  77. 

Doonmonts. 

Depositor's  bank  book  is  not  admissible  to 
prove  that  he  did  not  receive  certain  money.— 
Roe  V.  Nichols  (Sup.)  1100. 

Parol  oTidoneo. 

Parol  evidence  hdd  inadmissible  to  vary  a  writ- 
ten contract.— Hutchinson  v.  Root  (Sup.)  l(i. 

Letters  which  form  no  part  of  the  contract, 
and  are  written  after  the  making  thereof,  are 
not  written  instruments  in  the  sense  that  i)aro} 
evidence  is  inadmissible  to  explain  soeming  ad- 
missions therein.— AA^m.  Ottman  Co.  v.  Martin 
(City  Ct.  N.  Y.)  966. 

Parol  evidence  is  admissible  to  exnlain  mean- 
ing of  official  designation  followmg  signature 
on  contract  sued  on.— Wm.  Ottman  Co.  v.  Mar 
tin  (City  Ct.  N    Y.)  966. 

The  contract  between  a  landlord  and  tenant, 
contained  in  a  written  lease,  when  complete  in 
itself,  cannot  bo  added  to  by  uaiol. — Hall  t. 
Berton  (Sup.)  979. 
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Parol  evidence  held  admissible  to  explain 
ambiguity  in  writing.— Beemer  v.  Packard 
(Sup.)  1045. 

Competeaioy. 

Bond  and  mortgage  and  transfer  to  third  per- 
Rons  for  not  prooords  of  mortgage  are  ndmissi- 
l>le  to  prove  tnniHfer  of  goods  by  such  third 
p*T8*»ns  to  mortgagor  was  in  good  faith,  in 
payment  of  a  loan.— Goldenaon  v.  Lawrence 
(Sup.)  991. 

Evidence  as  to  characteristics  of  particular 
br€*ed  of  dog  is  not  admissible  in  action  for 
injuries  caused  by  dog  bite,  unless  it  appears 
til  at  plaintiff  was  bitten  by  dog  of  such  breed. 
— I.ynt  V.   Moore   (Sup.)   1095. 

Evidence  that  a  person's  habits  were  fnex- 
IKmsive  is  nut  admissible  to  prove  that  he  did 
not  borrow  certain  money. — Koe  v.  Nichols 
(Sup.)  1100 

IXTeisht  and  ooiLolvsiTeness. 

Uncontradicted  evidence  must  be  held  to  de- 
t.ormine  an  issue.— Jones  v.  New  York,  L.  E.  & 
W.  R.  Co.  (Sup.)  284. 

Evidence  in  action  for  injuries  caused  by 
fnllins  into  cellar  of  defendant's  unfinished 
building  hdd  sufficient  to  show  that  plaintiffs 
docedent  was  in  a  runway  constructed  for  use 
of  defendant's  employes,  and  not  on  the  side- 
walk in  front  ot  the  building.— McNeven  v. 
Arnott  (Sup )  750. 

Proof  that  notice  was  mailed  to  a  party  is 
sufficient  to  sustain  a  finding  that  it  was  re- 
ceived, where  the  only  contradicting  evidence 
wan  testimony  of  husband  of  one  of  the  defend- 
ants that  he  cid  not  reeeive  the  notice.— Whit- 
ney V.  McLean  (Sup.)  703. 

Evidence  hdd  sufficient  to  present  a  question 
to  the  jury  as  to  the  existence  and  performance 
of  a  parol  agreement  by  plaintiff  not  referred  to 
in  a  written  contract  with  the  company. — Lay- 
man V.  John  Anderson  &  Co.  (Sup.)  883. 

Weight  of  evidence  is  not  determined  by  num- 
ber of  witnesses,  but  by  quality  of  testimony.— 
Fried  V.  Stein  (City  Gt.  N.  Y.)  971. 

Examination. 

I-Cxa  mi  nation  of  witness,  see  "Witness." 
l^hysical  examination  or  party,  see  "Damages." 

Exceptions. 

Necessity  on  appeal,  see  "Appeal." 

Excise. 

See  "Intoxicating  Liquors." 

EXECUTION. 

Court  has  no  power  under  Code  Civ.  Proc. 
§  2447,  to  require  a  third  person  to  deliver  to 
Hheriff  property  alleged  to  belong  to  judgment 
debtor,  where  there  is  a  substantial  dispute  as 
to  ownership.— Krone  v.  Klotz  (Sup.)  225. 

Action  for  trespass  on  land  is  an  action  for 
"injury  to  property,"  and  execution  against  de- 


fendant's person  is  authorized,  though  com- 
plaint also  asks  that  defendant  be  enjoined 
from  similar  threatened  trespasses.— People  v. 
Fargo  (Sup.)  1004. 

EXECUTORS  AND  ADMINIS- 
TBATORS. 

Failure  to  i>ay  over  money,  see  "Contempt." 

Jurisdiction  of  district  court  of  New  York  City, 
see  "Courts." 

Power  of  surrogate's  court  to  settle  accounts,  see 
"Courts." 

Reinstatement  of  outlawed  claim,  see  "Limita- 
tion of  Actions." 

Costs  and  expenses  in  proceedings  to  deter- 
mine lunacy,  after  being  fixed  and  allowed  by 
court,  are  provable  against  the  estate  of  the 
lunatic,  since  deceased.— In  re  Lofthouse  (Sup.) 
39. 

Claim  against  decedent's  estate  by  daughter 
for  money  intrusted  to  his  charge  held  not  es- 
tablishiHl  by  tjie  evidence.  —  Stark  v.  Robson 
(Sup.)  48. 

An  administrator  may  release  a  mortgage  exe- 
cuted to  his  intestate. — Sanford  v.  Story  (Co. 
Ct.)  1(M. 

An  executor  is  personally  liable  for  personalty 
trausferreil  to  legatees,  leaving  claims  unset- 
tled.—In  re  Oosterhoudt's  Estate  (Snrr.)  179. 

An  executor  paying  a  claim  barred  by  the 
statute  cannot  have  credit  therefor. — In  re  Oos- 
terhoudt's Estate  iSurr.)  179. 

Liability  of  executor  for  interest  on  personal- 
ty transferred  to  legatees,  leaving  claims  un- 
paid, determined.— In  re  Oosterhoudt's  Estate 
(Surr.)  179 

The  holder  of  a  claim  for  funeral  expenses  is 
not  entitled  to  petition  for  an  accounting  by  the 
administrator,  under  Code  Civ.  Proc.  §  2727. — 
In  re  Flint's  Estate  (Surr.)  188. 

A  personal  claim  by  the  administrator  against 
the  estate  of  his  decedent  must  be  adjusted  in 
the  regular  course  of  administration.— Palmer 
v.  Palmer  (Sup.)  195. 

An  executor  held  properly  removed  under 
Code  Civ.  Proc.  §§  2(585,  2817,  jfor  misconduct. 
—In  re  Havemeyer  (Sup.)  292. 

A  judgment  against  an  executor,  in  the  ab- 
sence of  fraud,  held  binding  bu  the  sureties  on 
his  bond. — Haywood  v.  Townsend  (Sup.)  517. 

Failure  of  an  executor  to  file  his  bond  with 
the  surrogate  does  not  affect  the  liability  of  the 
sureties,— Haywood  v.   Townsend   (Sup.)  517. 

Failure  to  reject  within  a  reasonable  time  a 
claim  against  an  estate  is  not  an  approval  there- 
of.— In  re  Doran's  Estate  (Surr.)  544. 

On  motion  by  a  creditor  for  an  accounting, 
where  an  account  is  filed,  the  court  will  not 
determine  whether  the  creditor's  claim  was  re- 
jected or  not.— In  re  Doran's  Estate  (Surr.)  544. 

A  finding  as  to  the  value  of  8ervic(»s  rendered 
a  decedent  hdd  erroneous  because  not  based  on 
the  actual  value  of  such  services. — Yates  v. 
Hoot  (Sup.)  6(53. 
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Mmiminir  attire  for  widow  at  funeral  of  htia- 
band  is  allowable  as  fuueral  expenses.— In  re 
Wafhter's  Estate  (Suit.)  Wl. 

Widow  is  entitled  to  sustenance  out  of  hus- 
band's estate  during  quarantine,  though  her  por- 
tion of  the  assets  has  been  set  off  to  her. — In 
re  Wachter's  Estate  (Surr.)  041. 

When  real  property  is  eonvnrted  into  person- 
nltv  so  as  to  entitle  executors  to  commissions.— 
In  re  Bennett's  Estate  (fcJurr.)  945;  In  re  Clin- 
ton. Id. 

Executors  hHd  entitled  to  full  compensation 
each  only  on  moneys  actually  paid  out.— In  re 
Bennett's  Estntc  (Surr.)  945;  In  re  Clinton, 
Id. 

Petition  to  sell  land  to  pay  debts  held  to 
sufficiently  state  valuation  of  each  parcel.— In 
re  McGee  (Sup.)  1()62. 

Judgment  in  favor  of  estate  is  an  asset, 
though  appeal  therefrom  is  pending,  where  no 
stay  of  proceedings  has  been  ;rranted. — In  re 
Carter's  Estate  (Sup.)  1083;  In  re  Jacob,  Id. 

Executors  who  unreasonably  resist  payment 
of  claim  against  estate  which  had  been  estab- 
lished by  a  judgment,  thereby  incurring  large 
expens«»s,  will  be  removed.— In  re  Carter's  Es- 
tate (Sup.)  1083;   In  re  Jacob,  Id. 

Expert  Testimony. 

See  "Damages";    "Evidence." 

Extra  Allowance. 

See  "Costs." 

To  executors   and   administrators,   see  "Execu- 
tors and  Administrntors." 


FACTOBS  AND  BBOEEBS. 

Evidence  examined,  and  held  insufficient  to 
show  that  a  real-estate  broker  wan  entitled  to 
a  commission.— Getzler  v.  Boehm  (Sup.)  52. 

Right  of  broker  to  commission  for  obtaining 
loan  determined.— Egan  v.  Kieferdorf  (Sup.)  81. 

In  an  action  for  commissions  for  exchange  of 
property,  defendant  may  show  that  the  other 
party's  title  was  not  good.— Moskowitz  v.  Horn- 
berger  (City  Ct.  N.  Y.)  114. 

Evidence  hdd  not  sufficient  to  show  that 
plaintiff  in  an  action  fcr  commissions  on  sale  of 
real  estate  was  procuring  cause  of  sale. — 
Ware  v.  Dos  Paasos  (Sup.)  673. 

When  real-estate  broker  entitled  to  commis- 
sions for  procuring  a  purchaser.— O'Toole  v. 
Tucker  (City  Ct.  N.  Y.)  IHW. 

Factory  Act. 

Waiver  of  provisions,  see  "Master  and  Servant." 

False  Bepresentationa. 

See  "Attachment";  "Sale";  "Vendor  and  Pur- 
(•haser." 


Fellow  Servant. 

See  "Master  and  Ser.ant" 

Findings. 

Separate  statement  of  law  and  fact,  see  "Trial" 

Fire  Insoranoe. 

See  "Insurance." 

Food. 

See  "Oleomargarine.'* 

Warranty  as  to  wholesomeness,  see  "Sale.** 

Foreclosure. 

Of  mechanic's  lien,  see  "Mechanics'  Liens." 
Of  mortgage,  see  "Chattel  Mortgages'';  •"Mort- 
gages." 

Foreign  Ctorporatlons. 

Service  of  summons  on,  see  "Writs.*' 

Franchise. 

Taxation  of,  see  "Taxation." 

F&AXJB. 

See,  alao,  "Assignment  for  Benefit  of  Creditorv"; 
"Attachment";  "Deceit";  "Fraudulent  Con- 
veyances." 

In  sale,  see  "Sale." 

Evidence  of  misrepresentation  only  as  to  fu- 
ture details  of  the  performance  of  the  contract 
is  inadmimiible.— Construction  Reporter  Co.  v. 
Crowninshield  (Sup.)  72. 

When  the  parties  to  a  conveyance  stand  in  a 
confidential  relation,  the  burden  is  on  the  gran- 
tee to  show  good  faith.— Adee  v.  Hallett  iSup.' 
273. 

FBAUDS,  STATX7TB  OF. 

Statute  must  be  pleaded  as  a  defense.— 
Cruse  V.  Findlay  (Sup.)  741. 

Where  the  agreement  is  an  original  one.  an 
oral  promise  to  pay  the  debt  of  anotlaer  is  valid. 
—Cruse  V.  Findlay  (Sup.)  741. 

FBAUDXTLENT  CX>HVBT- 
ANCES. 

See,  also.  "Assignment  for  Benefit  of  Creditors" . 

"Fraud." 
Effect  on  right  to  mechanic's  lien,  see  **Mecban- 

ics*  Liens." 

A  mortgage  to  a  wife,  fraudulent  aa  to  the 
husband's  creditors,  assigned  as  security  for  his 
debt,  held  valid  to  the  extent  of  audi  debt.— 
Mnhoney  r.  McWalters  (Sup.)  25©. 
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One  having  i  mechaaie's  Uea  may  sue  to  set 
aside  a  fraudulent  conveyance  of  the  premises. 
— Mahoney  v.  McWalters  (Sop.)  256. 

A  failing  debtof  may  prefer  a  bona  fide  credit- 
or by  a  bill  of  sale— Drury  v.   Wil«on   (Sup.) 

Evidence  held  to  show  a  sufficient  change  of 
possession,  as  against  attaching  creditors.— 
I>rury   v.  Wilsou  (Sup.)  6Sa 

A  voluntary  conveyance  hdd  fraudulent  as 
against  a  claim  for  personal  injuries,  the 
a. mount  of  which  was  undetermined.— Kain  v. 
JCarkin  (Sup.)  540. 

A  conveyance  hdd  fraudulent,  though  In  part 
:for  a  valuable  consideration,  irrespective  of  the 
knowledge  of  the  grantee.— Kain  v.  Larkin 
<Sup.)  546. 

A  fraudulent  conveyance  of  property  by  a 
<l€«btor  does  not  warrant  bis  creditors  in  aeinag 
other  property  of  the  transferee  «u  attacM- 
znents  against  their  debtor.— McDonald  v. 
Cohen  (fSup.)  1110. 

Funeral  Expenses. 

See  "Execuflors  and  Adaaiaistratoos.'' 

Gheneral  Denial. 

What  may  be  j>roved  wudec,  see  "Pleading." 

OIFTB. 

Bvidence  kM  to  establish  a  gift  inter  vivos 
of  kind.— Adee  v.  UaUett  (Sup.)  273. 

S^nbeequent  eondnct  of  the  parties  to  a  gift 
cnnnot  a€ect  tfce  gift.— Adee  v.  HaUett  (Sup.) 
273. 

Kvklenee  hdd  sufficient  to  prove  delivery  so 
as  to  constitute  valid  gift  inter  vivo«.~4n  re 
Wachter's  Estate  (8urr.>  941. 

A  certificate  of  deposit  is  a  proiier  subject  of 
ifift  causa  mortis.— In  re  Hall's  Estate  (Surr.) 
1135. 

Delivery  of  gift  causa  mortis  oi  certificates 
of  deposit  to  a  third  person  for  the  benefit  of 
the  donee  held  a  valid  delivery.— In  re  Hall's 
Estate  fSurr.)  1135. 

Evidence  held  sufficient  to  show  mental  ca- 
pacity of  donor  of  gift  causa  mortis,  who  was 
<if  advanced  age,  and  suffering  from  cancer. 
—In  re  Hall's  Estate  (Surr.)  1135. 

Gold  Coin. 

Mortgage  paytrble  in,  aee  ''Judicial  Sales." 

Guaranty  absolute  in  fonn  does  not  ^require 
rotfoe  of  noceptance  to  bind  guarantor.— 
Wiles  Tool-Works  Co.  v.  Reynolds  (Sup-)  1028. 

iOiiar(iian  ad  Litem. 

Allowance  of  costs  to,  see  "Costs." 
V.38N.Y.S.— 74 


See  "Deed." 


Habradum. 


Harmless  Error. 

See  "Appeal." 

Heirs. 

See  "Defloent  and  Distribution." 

See  "Boundaries  " 

Obtaining  title  by  adverse  possession,  see  "A4* 

verse  Posaeasion.'* 
Review  of  decision  of  countr  coyrt  in  hjghwa^ 

proceedings,  see  •'Certiorari." 

Right  of  remainder-man  under  indictment  for 
murder  of  life-tenant,  see  "Descent  and  Dis- 
tribution." 

HOSSS  AMD  BTBMBT  SAIIr 
B0AJX3. 

See,  also,  "Carriers";  "Negligence";  "Rail- 
road Comcwnies." 

A  stre€^t  eaj  has  no  paramount  right  of  way 
at  street  crossings.— Zimmermann  v.  Union  Ky. 
Co.  of  New  York  City  (Sup.)  362. 

The  question  of  defendant's  liability  for  colli- 
sion at  a  street  croNslug  held  for  the  jury.- 
Zimmermann  v.  Union  Ky.  Co.  of  New  York 
City  (Sup.)  362. 

Where  n  wagon  is  stmck  while  turning  out 
to  allow  a  car  approaching  from  the  rear  to 
IMBs,  there  is  anttiaienl  evidence  of  negligence 
to  go  to  the  jury.-^O'Malley  v.  Metropolitan 
St.  Ry.  Co.  (Sup.)  456. 

Railroad  commissioners  are  not  required 
to  issue  certificate  to  street-railrond  coriipanv 
authorizing  it  to  coiiatruct  its  road  (liaws  1892, 
c.  076,  §  59)  untH  it  hem  be*!«nie  a  bidder  at 
the  sale  by  the  dty  of  the  right  to  build  such 
road,  as  required  l»y  section  98. — In  re  Empire 
City  Trad  ion  Co.  (Sup.)  983. 

HuebMtd  wdd  Wife. 

See  "Divorce";    **Dower." 
Insurance  of  husband's  life  by  wife,  see  "Insur- 
ance." 

HypotbetiLc.al  QueetloQS. 

See  "Evidence." 

Ice. 

On  sidewalk,  see  "Municipal  Corporations." 

2Uegitimate  ahUdmn. 

See  "Bastardy."  ^-^  t 
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Indorsement. 

See  "Negotiable  Instruments." 


INFANCY. 

Allowance  of  costs  to  guardian   ad   litem,    see 

*'(^08t8." 

Liability  of  infant  for  negligence,  see  "Negli- 
gence." 

A  defendant  sued  as  an  adult,  and  against 
whom  a  judgment  has  been  rendered  ou  default 
is  not  entitled  to  have  such  judgment  vacated 
as  of  right,  and  without  terms,  on  an  ex  parte 
showing  of  his  minority. — ^Jackson  v.  Brunor 
(City  Ct.  N.  Y.)  110. 

Evidence  held  sufficient  to  show  that  defend- 
ant was  of  age  when  he  signed  a  bond. — Hay- 
wood v.  Townsend  (Sup.)  517. 


INJUNCTION. 

See,  also,  "Equity." 

A  refusal  to  allow  plaintiff  to  carry  out  his 
contract  will  be  enjoined,  where  an  action  for 
damages  would  be  inadequate. — Beer  v.  Canary 
(Sup.)  23. 

A  sale  of  stock  having  no  fixed  value,  deposit- 
ed as  security  for  a  usurious  loan,  will  be  en- 
joined.—Hawley  V.  Kountze  (Sup.)  327. 

Temporary  injunction  granted  ex  parte  will 
not  be  continued  where  all  the  charges  are  de- 
nied by  defendant  and  plaintiff  is  not  corro- 
borated.—(Jpi)enheimer  V.  Hir8ch  (Sup.)  311. 

Where  trespasses  are  repeated  and  continu- 
ous, they  will  be  enjoined.— Valentine  v.  Schrei- 
ber  (Sup.)  417. 

An  injunction  g:ranted  to  restrain  confidential 
employes)  from  disclosing  or  using,  in  a  rival 
rstablishment.  knowledge  acquired  in  such  crui- 
fidential  relation.— Little  v.  Gallus  (Sup.)  487, 
1014. 

INSANITY. 

Code  Civ.  Proc.  §§  2320-2340,  inclusive,  de- 
fining the  procedure  for  appointment  of  a  com- 
mittee of  the  iH»rson  and  property  of  a  lunatic, 
did  not  limit  the  original  jurisdiction  of  the 
courts.— In  re  Lofthouse  (Sup.)  39. 

As  soon  as  proceedings  have  been  successfully 
instituted  for  the  aoDointment  of  a  lunacy  com- 
mission, the  court  acquires  such  jurisdiction 
over  the  property  of  the  alleged  luuatic  as  au- 
thorizes the  payment  of  costs  and  expenses,  as 
required  by  Cwie  Civ.  Proc.  §  2336.— In  re 
Lofthouse  (Sup.)  39. 

Practice  designatetl  in  proceedings  for  the  ap- 
pointment of  a  guardian  for  a  supposed  lunatic. 
— 0*Brien  v.  O'Brien  (Sup.)  157. 

The  committee  of  a  lunatic  may  maintain  an 
action  for  the  partition  of  property  in  which  the 
lunatic  owns  an  interest,  in  his  own  name  as 
such  committee,  without  joining  the  lunatic  as 
a  party.— Koepke  v.  Bradley  (Sup.)  707. 


Insolvency. 

See  "Corporations'*:    "Receivers, ' 

Preference  of  creditors,  see  "Fraudalent   Gih 

veyauces." 
Running  of  statute  of  limitations,  see   ^'Ldinita- 

tion  of  Actions." 

Inspection. 

Of  books  and  papers,  see  "Discovery.** 

Instructions. 

See  "Trial." 


INSUBANCE. 

See,  also,  "Marine  Insurance.** 
Action  on  policy,  see  "Pleading." 

Competency  of  appraiser,  under  provision  ic 
policy  for  arbitration,  determined. — Meyerson  t. 
Hartford  Fire  Ins.  Co.  (City  Ct  N.  Y.)  112. 

Where  a  fire  occurred  a  few  days  after  as- 
sured's  death,  held  that  the  widow  oould  sign 
proofs  as  administratrix-elect.  —  Bieyersou  t. 
Uartford  Fire  Ins.  Co.  (City  Ct.  N.  Y.)  112. 

Where  title  to  a  certificate  in  a  benefit  as- 
sociation was  vested  in  the  wife,  held,  ber  in- 
terest could  not  be  defeated  by  resignation  of 
the  husband.— Conselyea  t.  Suprerue  Council 
American  Legion  of  Honor  (Sup.)  248. 

Limitation  in  a  i)oIicy  providing  that  no  ac- 
tion should  be  brought  after  six  months  froo. 
the  death  of  insured  const rued.^Dou^horty  v. 
Metropolitan  Life  Ins.  Co.  (Sup.)  258. 

In  an  action  on  a  life  policy,  "where  defend- 
ant charges  breach  of  a  warranty,  the  burdti. 
of  proof  is  tu  defendant.— Dougherty  v.  Met- 
roijolitan  Life  Ins.  Co.  (Sup.)  258. 

Where  a  life  policy  provided  that  it  should  l>e 
void  if  insured  was  in  bad  health  at  the  tim^^ 
of  delivery,  plaintiff,  on  refusal  to  pay  th<" 
insurance,  ih  entitled  to  premiums  paid.— 
Dougherty  v.  Metropolitan  Life  Ins.  Co.  (Supj 
258. 

Conditions  of  policy  held  waived  by  knowledj:* 
of  the  facts  before  issue.— Koenig  v.  United 
Life  Ins.  Ass*u  (Sup.)  5lMi. 

Husband  on  whose  life  wife  procured  policy 
for  her  own  benefit  is  not.  merely  by  virtue  of 
the  relationship,  iier  agent  to  receive  noti<v  of 
nonpayment  of  premiums. — Uowe  v.  Brooklyn 
Life  Ins.  Co.   (Sup.)  «21. 

Letter  from  president  of  company  h^d  to 
prove  existence  of  policy  at  time  it  was  afte^ 
wards  claimed  to  have  lapsed. — Uowe  v.  Brook- 
lyn Life  Ins.  Co.  (Sup.)  (fel. 

When  beneficiary  is  person  anured,  on  whom 
notice  of  nonpayment  of  premium  must  be 
served. — Rowe  v.  Brooklyn  Life  Ins.  Co.  <Sap) 
621. 

A  minor  daughter  has  an  insurable  intercut 
in  the  life  ol  her  father.— Geoflfpoy  t.  Gill»ert 
(Sup.)  (J43.  nn.n^n]c> 
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WTiere  a  father  procures  a  life  policy  for  the 
euefit  of  his  daughter,  she  acquires  a  vested 
iterest  in  it  on  its  delivery  to  him.— Greoffroy 
.  Gilbert  (Sup.)  643. 

A  life  policy  payable  co  a  dauphter  or  her 
'jjnl  representatives  is  payable,  on  her  death 
»»fore  its  maturity,  to  her  lepnl  representatives. 
-<;e<>ffroy  v.  (Jilbert  (Sup.)  <>43. 

IVrson  by  ridiufr  iri  bicycle  race  does  not,  as 
matter  of  lav.  voluntarily  over€»xert  himself 
r     fxpose    himself    to    unnecessary    danger.  — 
Ce«'ffe  V.  National  Ace  Soc.  (Sup.)  854. 

W^here  conditions  of  policy  are  not  complied 
vitli,  it  is  incumbent  on  the  assured  to  show  a 
I'aiver  thereof.— Stapleton  v.  Greenwich  Ins.  Co. 
City  Ct.  N.  Y.)  a<3. 

A  house  which  contains  but  a  blanket  or  two, 
Tu\  is  merely  visited  twice  a  day  by  the  own- 
t'k  employe,  is  "vacant  and  unoccupied.'* — 
;t:ii>leton  V.  Greenwich  Ins.  Co.  (City  Ct.  N.  Y.) 

A  chattel  mortgagee  on  a  portion  of  personal 
)r<»|H'r1j'  insure<l  under  an  op€»n  policy  merely 
vith.lraws  the  amount  so  mort^raged,  Kud  does 
lot  avoid  the  entire  policv,  under  a  provision 
hat.  if  the  subjoct  of  insursnce  should  be 
nortjraped  without  ccmsent  of  insurer,  the  en- 
iro  t>olicy  should  become  void.— Coleman  v. 
*h«rmx  Ins.  Co.  (Sup.)  9S«, 

INTEREST. 

M-o,  also,  "Usury." 

liability  of  executor  for,  see   "Executors  and 
Administrators.'* 

In  action  to  recover  installment  due  on  bond, 
-osr  is  not  to  be  faiade  at  commencement  of 
Lction,  so  as  to  compound  interest  from  that 
late  to  date  of  entry  of  judgment.— Seymour  v. 
ypriug  Forest  Cemetery  Ass*n  (Sup.)  726, 

Interlocutory  Order. 

;«H?  -Partition." 

INTEHPTiFi  A  T)ES, 

IVtition  for  interi)leader,  under  Laws  1802,  c. 
>80.  $  115,  must  state  facts  showing  the  nature 
}f  claim  asserted  by  the  jK^rson  sought  to  be  in- 
erideaded. — Mahro  v.  Greenwich  Sav.  Bank 
City  Ct.  N.  Y.)  126. 

Showing  held  insufficient  for  interpleader. — 
^lahro  V.  Greenwich  Sav.  Bank  (City  Ct.  N.  Y.) 
12(). 

Interpretation. 

>f  contract,  se«»  ''Contracts.** 


The  board  of  excise  may  in  its  discretion  re- 
fuse to  jrrant  an  application  for  a  liquor  li- 
cense until  an  outstanding  license  is  surren- 
dered.—In  re  Bloomingdale  (Sup.)  162. 

Refusal  of  an  hotel  license  will  not  be  dis- 
turbe<l,  there  btinp  no  evidence  that  the  board 
acted  arbitrarily,  or  without  g«x)d  cause. — In  re 
Schpmaker  (Com.  PI.)  167. 

The  board  of  excise  is  not  obliged  to  issue  a 
liquor  license  upon  surrender  by  the  applicant 
of  an  outstanding  license.— People  v.  Murray 
(Super.  N.  Y.)  177. 

The  grounds  set  forth  by  the  board  of  excise 
for  refusing  an  application  to  sell  linuors  held 
not  to  show  an  abuse  of  discretion.— People  v. 
Murray  (Super   N.  Y.)  177, 

An  excise  board  will  be  compelled  to  issue  a 
license  where  the  refusal  is  arbitrary  and  not 
where  its  discretion  has  not  been  abused.— In 
re  Excise  License  (Super.  N.  Y.)  425. 

Building  in  which  teachers  reside  hdd  to  be 
exclusively  occupied  as  a  school. — People  T. 
Murray  (Sup.)  609. 

Building  within  200  feet  of  school  building 
will  not  be  licensed,  though  entrance  is  on 
different  street  from  school  building. — People  v. 
Murray  (Sup.)  600. 

Laws  1S1)6,  c.  112  (Haines  Law),  prohibits  giv- 
ing away  of  food  on  premises  where  liquor  was 
Kold,  thotigh  a  valid  license  was  in  existence  to 
sell  liquors  on  such  premises  the  time  the 
It  nines  law  took  effect.— People  v.  Warden  of 
City  Prison  (Sup.)  837. 

,  Distance  between  schoolhouse  and  building 
I  use<l  for  departn^ent  store  for  which  a  liquor 
license  was  asked  is  measured  from  door  of 
s<-hoolhouse  to  nearest  entrance  to  such  build- 
ing, and  n(4  to  that  part  of  building  at  which 
liquor  was  to  be  sold. — In  re  Macy  v^ap-)  903. 

License  cannot  be  granted  to  sell  liquors  in 
building  on  same  street  and  within  2U0  feet  of 
schoolhouse.  though  applicant  offers  to  close  up 
the  entrance  on  the  street  with  the  schoolhouse. 
—In  re  Macy  (Sup.)  903. 

I^aws  1896,  c.  112,  is  constitutional. — People 
V.  Murray  (Sup.)  909. 

Joinder. 

Of  causes  of  action,  see  "Pleading.** 


JUDQMENT. 


Intervention. 


<c<>  "I'artJes." 


DfTOXICATIIf G  LIQXrOSS. 

"onstitutionality  of  statute,  see  ^^Constitutional 
Law." 


'Executors  and  Adminis- 


See.  also,  "Orders." 
Against  ex«H.'Utor,  see 
trators." 

The  fact  that  the  court  found  that  the  ease- 
ment appropriated  by  an  elevated  railroad  com- 
pany w^as  of  a  certam  value,  instead  of  finding 
that  the  abutting  owner's  consequential  dam- 
apoa  were  iii  Ha\d  iL\ftowu\,  Md  Immaterial. — 
luued  V.  MHtvYv«,Uaiv  U^.^o.  VSup.>  28«. 

«trtU*iu*»\\\  by     ^A^^^T^^^^^  ^*^^  confes«\ou  of 


Digitized  by 


GooQie 


1172 


KBW  TOUL  flQPPLJafKNT. 


hy  Code  Or.   Proc- 

VRdnibarsh  tSop.i  542. 


I  1274.— CriftaB 


jQdsmeot  •B  m  ootr,  against  the  maker  th<re- 
oC  IS  conrhisiTe  as  asaimit  his  aftri^nee  for 
«VBija8ni.~AicrcfaaBta  Nat.  Bank  t.  Hmgemtjer 

DvTTPe  M<#  not  eonchisiTe  in  snbaeqnmt  actkm 
in  whkli  some  of  the  parties  were  same  as  in 
"  T.  Swan  tOty  Ct.  N.  Y.i 


jenr  %o  jear.  and  to  rKaa:e| 
9t  r:«t  pajahie .— Kemochaa  t 
kens  (Sap.1  23& 


«    nmtfgted    aMitioii.    tkonxk 

iKlieata  in  strict  seive,  sbonld  not  be 

led  wken  same  qnestion  is  a«ain  imi»- 

actioQ.— Dawson  t.  Panons  (Sapw» 


JUDTCTATj  bat^kb, 

flee,  also.  ^'Sale.*' 

Propertj  aold«  wkidi  is  subject  to  a  Yisnile 
canement,  like  a  strvet -railway  track  in  front 
of  it,  is  pn-Kumed  to  hare  b>>en  pan-hast^l  _gnb- 
Ject  tbereto.— Koepke  r.  Bradlej  <Sap.)  707. 

Puvhaser  of  property  subject  to  a  morticsjre 
wVH  not  be  relieved  from  bid  merelr  because  rL*' 
■nnfjLiijce  was  ''payable  in  i^ld  coin  of  the  ('cit- 
ed State«.  at  the  present  standard  of  weight  and 
fiBOMss.*'— Blanck  t.  Sadli«r  (Snp.)  Sli. 

flfee  •Courts-;    '•FVinity  " 
Ob  appeal,  see  •'AppeaL" 

Stipulation   uiL^tiii;;   cuurts   of  jori^ictiun.    see 
n>mtra<tSL'* 


of  oae  and  occopatioB.  —  Hsrmunl 
Cnriel  (8bpl|  343. 

Delirery  of  key  of  a  bniMiBr  fc'W  no'  •  ^ 
bolieal  detiTery  of  Mts  in  tke  boildiiiz-iH 
BMBB  %    Cnriel  '8bpl|  343^  { 

The  lense  betajr  iBTalid.  there  c*wH  **-  •  * 
corery  obIt  for  the  poitioB  of  the  pr»*s»" 
inally    oecnpted.— HcRWinna    r.    Ciin«i  .1 
343. 

An  inMiuuwnt  stipolatnir  for  a  Vn^  ^ 
valid  lease.— P?ofile  *•.  St.  Nicbolas  ILak  - 
37l»:  In  rs  IGBs.  Id. 

TJabifitx  of  fecerrer  of  tmnlreBt  !f^**  n 
racatin^  pmufies  before  exmratioD  «f  K»i 
People  T.  St.  NN^nlas  Bank  C9vpL>  ^  1 

Mills.  Id.  I 

UabOity  of  a  s«nFty  on  n  lease  tf^*  i 
with  a  warrant  for  the  mnoml  of  tb^ '  •: 
— Xewcombe  r.  Ea^letion  tCity  Ct  N.  T  v 

Premises  sol^iect  tu  oatstaiUinr  y»-  - 
before  expiration  thetettf.  be  leased  ti  ti- 
peTMMi  wbne  sodi  penon  has  takeo  a*«L:: . 
of  outstanding  lease.— Wi&mr  t.  OfL-^i  >- 
S4Sl 

A^isnee  of  lease  was  liaMe  for  res:  :  ' 
he  w:*.*  in  p -v^cgcioB  of  the  lease.— &; 
Kerr  iSap.>  5^.i. 


;  S*e  --Statntes." 


Defendant  in  an  action  for  speofic  perform-  ^  ..,  ji  _ i  ^  ««-  ^w 
anee  is  not  entitled  to  a  jury  tHal^  Bene  T^  ^»^  Landk>rd  aai  Tenant." 
BolUa  (Sop.;  4.  I 

Ijegmcy  Tuc 

JTUBTICBB  QF  THE  PBAGB.  ^^^  '•Ducmt  and  OisUiUutioB.'* 

Plaintiff  in  action  in  justice  court  is  only  en- 
tiftied  tu  one  adjoBrnnient  of  the  eaiB^«  which  '  ^ 

most  W  taken  on  nnnm  .lay  of  the  ^ummon^.—    ?^**  •'Wilii. 
Newman  t.  Wu«j<k^ock  it'o,  Cl-)  107.  I 


See  **A.s<qimpsit.*' 


Labor. 


•  9ee  **CoDstitvtBOBBl  Law." 


T^M*ln^B, 


See  "Mandomos.* 


Letters. 


See  *'Erideoce.' 


Lex  Fori. 


LAHDLOBD  AHD  TEHAHT.        see  Conflict  ot 

Set-Off  and   Coucter-  ' 


Lex  Loci  Contzmctiis. 

See  'HTonflict  of  Lawn.* 


Eviction  of  tenant,   see 

daim." 
ttisht  \>i  tenant  to  sue  for  trespass,  see  "Trea- ' 

When  possesion  of  tenart  becomes  adrerse.  see 
"Adrene  Poes^sioii.  T.TggT.  AHI>  SLAHOtEB. 

A  rvstrinrant  in  an  apartment  honse  Ar/d  not 
an   indi!«peu.s.iMe   appurtenance    to    the    leas^>J  1     Specific  acts  cannst  be  aBesed  in  an  i-* 
premises.— liale  t.  Ueckman  ^Sup.i  Sol  j  for  the  purpoise  of  ledncin?  c«>mi^o»t^v7 
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e«.  —  Wuensch  t.  Morning  JoanuU  Affs'n 
np.)  605. 

Where  matters  pleaded  to  show  the  truth  of 
cne  of  the  nuiltera  published  are  competent, 
^y  should  not  be  stricken  out,  tboii«^  scan- 
lous.  —  Wnensch  T.  Morning  Journal  Ass'n 
up.>  605. 


(toppe]  to  deny  afisifrnability,  see  *'EstoppeL*' 
»   build  dock  on  public  property »  assignability, 
<ee  ** Assignment. 
.  sell  liquors,  see  'Intoxicating  Liquors." 

lienB. 

o   ''Mechanics'  Liens.'* 
attorney,  see  **Attornoy  and  Client.** 
custodian  of  goods,  see  *'Baihnent.** 
liT€*r>'  stable  keeper,  see  '•J^irery  Stable  Keep- 
ers." 

liif e  ZnauraxLoe* 

e  ** Insurance." 


I^EMITATION  OF  ACTIONS. 

lij(l«in«»ment  held  to  be.  ia  effect,  a  iiayiiM*nt 
the  note  at  the  time  indorsement  was  made, 
»is  to  remove  the  bar  of  the  statute.— Bouton 
Uill  (Sup.)  498. 

I^iability  of  trustees  of  a  manufacturing  cor- 
ration,  under  Laws  1875,  c.  510,  begins  to  run 
:)in  the  time  tiie  debt  became  dtte  and  en- 
reeuble.  and  is  not  suspended  by  reeewais 
thcut  their  consent.— Blake  v.  Clausen  (Sup.) 
4. 

3n  miaa Plication  of  a  principal's  money  by 
ufrt^iit,  the  fact  that  she  was  ignorant  of  her 
;hts  held  not  to  affect  the  rmming  of  the  stat- 
e.— Baker  v.  Moore  (Sup.)  559. 

Where  an  agent  misapplies  his  princitwirs 
'mvy,  and  no  deroaufl  is  necessary,  limita- 
»D8  ruii  from  tiie  time  of  the  miaapptication. 
Baker  v.  Moore  (Siip.)  559. 

A  deposit  of  money  by  a  wife  with  her  hns- 
nd  to  be  taken  care  of  for  her  may  be  re- 
Tore<l.  and  the  statute  of  limitations  will  not 
n  agniwt  the  claim  until  a  demand  for  its 
knrn  has  been  made.— Dorman  t.  Gannon 
op.)  Gr»9. 

Action  for  accounting  not  barred  by  statute 
limitations.— Merino  v.  Muuoz  (Sup.)  (578. 

Btatute  ceaaes  to  run  against  claim  against 
ioivent  estate  on  appointment  of  receiFcr.— 
jdington  ▼.  Thompson  (Sup.)  768. 
Claim  against  decedent's  estate  barred  by 
pmte  of  limitations  is  reinstated  where  execu- 
r  signed  paper  accepting  the  claim,  and  the 
Irs  and  devisees  signed  another  paper  ri*gueat- 
f  the  administrator  to  pay  it.— Spiiier  v. 
Ii>lee  (Sup.)  806. 

Amended  complaint  hHd  not  to  state  new 
|Bs!e  of  action,  so  as  to  bring  case  within  the 
ttute  of  limitations.— Logeling  v.  New  York 


{,  H.  Co.  (Sup.)  1112. 


Service  of  snmii^Miiis  is  claim  for  relief  (Code 
Cir.  Proc.  f  415),  which  stops  mmiing  cf  stat- 
ute of  limitations.— Logeling  y.  New  lork  BL 
R.  Co.  (Sup.)  1112. 

Uquon. 

See  ''Intoxicating  Liquors  ** 


UYIBRY  STABLE  KEEFEBflL 

A  liv«ry  stable  keeper  must  enforce  hia  Men 
within  a  reasonable  time.— Maaon  Stable  Go.  ▼. 
Lewis  (Sup.)  82. 

Lunatio. 

See  "Insanity." 

Service  of  notice  by,  see  "Evidence. •* 


KAHBAMUS. 

In  proceeding  in  mandamus,  atBdavita  mnat  lie 
noshive  statements  of  facts.— Id  re  Gneas  (fiop.) 

Denials  and  affirmations  based  on  informatkAi 
and  belief  will  be  disregarded. — In  re  Preel 
(Sup.)  143. 

A  delay  of  10  months,  by  one  discfaansed 
from  the  public  service,  before  instftating  man- 
damus proceedings  for  a  reinstatement,  *vhevc 
unexplained,  will  justify  a  denial  of  The  writ. — 
People  V.  Palmer  (Sup.)  651. 

Where  the  allegations  of  a  relator  are  denied, 
a  peremptory  writ  of  mandamus  cannot  be 
granted  on  the  papers.— People  v.  Palmer  (Sdi;».) 

Where  board  of  supervisors,  in  auditing  a 
claim,  is  required  to  pass  on  Questions  of  fact, 
it  acts  in  such  matter  judicially,  and  its  action 
cannot  be  reviewed  by  mandamus.— People  r. 
Beard  of  Sup'rs  of  Orleans  County  (Sup.)  890. 


MAKINE  INSXTRAirCE. 

See,  also,  "Instirance.'* 

Proof  of  abandonment  is  not  necessary  hi 
case  of  constructive  loss,  where  the  policy  iBt>- 
▼idea  that  there  shall  be  no  right  of  abaii4oa- 
meat  exceot  in  csae  of  absolute  total  loss.— Mo- 
Lain  v.  Britiah  &  Foreign  Marine  Ins.  Oil 
(Sup.)  77. 

The  sudden  sinking  ot  a  canal  Y>oat  while  he> 
ing  towed  in  a  liver  held  not  oonclttsive  evidence 
of  unseaworthiness. — McLain  v.  Britiah  Sl  Fo?^ 
eign  Marine  Ins  Co.  V<&u^.>  I"- 


Submission  of  the  Q^^^^^Q^  ^-hether  the  < 
W^^   Avclr^^^  ^"^ra  ^1  X3ttft  VaT«e  coaU\m»C 
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Married  Woman. 

See  -^Divorce;'*  "Dower." 

MASTEB  AND  SBKVANT. 

See,  also,  "Negligence." 

Evidence  in  an  action  by  servant  for  injuries 
received  in  falling  from  a  platform  in  a  mine 
shaft  considered,  and  held,  that  plamtiff  as- 
sumed the  risks.— Sharpsteen  v.  Livonia  Bait  & 
Mining  Co.  (Sup.)  40. 

Evidence  examined,  and  held,  that  a  superin- 
tendent and  on  employe^  injured  were  fellow 
servants.— Sweeney  v.  \acuum  Oil  Co.  (Sup.) 
9G. 

Contract  of  employment  construed,  and  held, 
that  its  proper  meaning  was  for  l^e  jury--"^^"- 
der  V.  Seliger-Toothill  Co.  (City  Ct.  N.  Y.)  116. 

Held,  that  an  employ^  who  had  knowledge  of 
the  defective  condition  of  appliances  in  a  build- 
ing assumed  the  risk  of  injuries  therefrom.— 
Shields  v.  Robins  (Sup.)  214. 

The  performance  of  a  duty  imposed  by  stat- 
ute to  cover  an  elevator  may  be  waived  by  an 
employe  who.  knowing  the  condition  thereof, 
continues  to  use  the  same.— Shields  v.  Uobma 
(Sup.)  214. 

Where  two  principals  unite  for  their  mutual 
advantage  in  the  performance  of  work,  each 
owes  to  the  servants  of  the  other  the  same 
duty  as  to  furnishing  safe  implements  as  to 
those  employed  by  him  directly.— Ha nnegan  v. 
Union  Warehouse  Co.  (Sup.)  272. 

Verdict  for  damages  for  personril  injuries  re- 
ceived by  a  workman  by  reason  of  the  breaking 
of  hoisting  apparatus  hrUI  sustained  by  the  evi- 
dence.—Ha  nnegan  v.  ITnion  Warehouse  Co. 
(Sup.)  272. 

Complaint  in  an  action  by  employ^  for  per- 
sonal injuries  hrhl  not  demurrable  as  showing 
that  the  risk  was  an  ordinary  one,  or  that  the 
accident  was  caused  by  iieglifftMice  of  a  fel- 
low servant.— Paolo  v.  Hunter  (Sup.)  3o6. 

A  servant  cannot  recover  for  an  injury  re- 
ceived while  working  with  machinery  by  direc- 
tion of  the  master,  where  the  danger  w.w  as 
well  known  to  him  as  to  the  master.— draves 
V.  Brewer  (Sup.)  506. 

Knowledge  of  servant  that  master  does  not 
einplov  a  man  to  do  certain  things  for  the  safe- 
ty of 'servants  does  not  show  assumption  of 
risks,  unless  he  knew  the  need  of  such  em- 
ploye.—Windover  V.  Troy  City  Ry.  Co.  (Sup.) 
r>91. 

A  servant  who  continues  work  with  defective 
appliances,  knowing  of  the  defect.  usj^n.ueH  the 
risk.— Windover  v.  Troy  City  Ry.  Co.  (Sup.) 
591. 

Street-car  company  is  not  chargeable  with 
^edigcnce  in  permitting  switch  to  be  open, 
where  adequate  precaution  had  been  faken  to 
keep  switch  dosed.— Donnelly  v.  New  York  & 
H.  R.  Co.  (Sup.)  7(J9. 


Negligent  acta  of  servant  hdd  not  ^  to  har^ 
been   within   the  scope  of  his  authority.— M 
Cauley  v.  Fidelity  &  Casualty  Co.  (Snp.»  no. 

Master  is  liable  for  acts  of  servant  while  ei 
gaged  in  the  master's  business,  though  negii?-  •-* 
ly,  willfully,  or  wantonly  done.— Bums  v.  (i.-a 
Falls,  S.  H.  &  Ft.  B.  St.  R.  Co.  (Sup.)  S'l*;. 

Evidence  held  not  sufficient  to  show  that  i 
jury  to  brakeman  while  coupling  car  wus  'm  - 
ed  by  defective  engine,  whereby  brakein  m  Wii 
suddenly  enveloped  in  dense  clond  of  st»n.j 
from  engine,  so  that  he  wuld  not  8ee.--H«>|>t^  . 
Fall  Brook  Coal  Co.  (Sup.)  1040. 

Evicjence  held  sufficient  to  present  qnestu.n  ♦  i 
jury  as  to  whether  machine  was  in  good  ••rl'' 
at  time  of  accident.— Kaplan  v.  New  Y  r* 
Biscuit  Co.  (Sup.)  1049. 

Evidence  held  sufficient  to  warrant  fii>.  ; 
that  master  directed  servant  to  clean  n  ai  a  :-i 
which  she  operated.— De  Young  v.  Irving  »S.::  i 
1089. 

Provision  of  factory  act  that  no  wore  i 
under  21  years  of  age  shall  be  allowed  to  rU  j 
machinery  while  in  motion  may  be  \vatv.^i  t; 
employ^.— De  Young  v.  Irving  (Sup.)  IttC*. 

Accident  to  servant  hrld  not  to  have  l-^ii 
caused  by  want  of  sufficient  number  of  i*  i.  ■" 
servants.— De  Young  v.  Irving  (Sup.)  108St. 

Injury  to  servant  held  not  to  have  been  <-^c- 
ed  by  failure  of  master  to  make  n:l«.<— 1* 
Young  V.  Irving  (Sup.)  1080. 

Measure  of  Damages. 

See  "Damages." 

MECHANICS'  UENB. 

Jurisdicticn  of  district  court  of  New  York  Cr. 

see  ''(Jourts.'* 
Right  of  lien  claimant  to  sue  to  set  asiJe  s  ' 

gage,  see  ''Fraudulent  Conveyances." 

Priority  of  claim  before  filing  Ucmi  *K-'-  I 
mined.— Mahoney  v.  McWalters  (Sup.)  STid 

Priority  over  fraudulent  mortgage  detera: 
ed.— Mahoney  *.  McWalters  (Sup.i  25a 

An  architect  is  not  entitled  to  a  mechai: 
hen  for  the  preparation  of  plans  alone.  :•- 
when  he  also  acts  as  superintendent  of  -: 
struction,  he  has  a  lien  for  all  services.— R:: 
V.  Electric  Power  Co.  of  Staten  Island  iSe: 
345. 

Claim  of  an  architect  to  a  mechanic's  li«i ' 
services  on  an  unfinished  building  conaiderei 
Hinn  v.  Electric  Power  Co.  of  Staten  I-ia- 
(Sup.)  345. 

Failure  of  complaint  by  subcontractor  to  f  •• 
close  lien  on  fund  due  to  contractor  fr.^ni 
fendant  city,  to  allege  terms  of  contnir  : 
amount  due,  may  be  taken  advantage  of  M  ' 
fendant  contractor  as  well  as  defendant  oitT 
Scerbo  v.  Smith  (Sup.)  570. 

In  action  by  subcontractor  to  forecKv*-  "* 
chanic*s  lien,  personal  judgment  cannot  ^  ' 
against    contractor,    where    complaint    fa:.-' 
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Btate  facts  warrantini?  foreclosure  of  lien.— 
Scerbo  ▼.  Smith  (Sup.)  570. 

Iligrht  to  lien  cannot  be  defeated  by  fraudulent 
conveyance  of  premiHes. — New  York  Lumber  & 
W'oodworkinif  Co.  v.  Seventy-Third  Street  Bldg. 
Co.  (Sup.)  869. 

Complaint  in  action  on  bond  given  to  discharge 
niiH'hanic's  lien  hHd  to  sufficiently  allege  that  the 
<-oiirt  fixed  the  amount  of  the  bond.— Uingle  v. 
^Valli8  Iron  Works  (Sup.)  875. 

A  bond  given  to  discharge  a  mechanic's  lien 
IS  Kiven  in  a  special  proceeding  so  that  any  per- 
Kon  interested  may  sue  on  it  in  his  own  name. — 
Kindle  v.  Wallis  Iron  Works  (Sup.)  875. 

Defendant  in  action  to  foreclose  a  lien  can- 
not complain  that  subcontractor  was  allowed 
to  take  judgment  against  plaintiff,  instead  of 
against  defendant.— D* Andre  v.  Zimmemiaun 
(City  Ct.  N.  Y.)  1121. 

Modification, 

Of  judgment,  see  "Appeal." 


MOBTGAGES. 


*J<'randuIent 


See,    also,    **Chattel    Mortgages' 

Conveyances." 
Action  to  set  aside,  see  '^Equity." 
Bar  to  widow's  right  of  dower,  see  "Dower." 

Evidence  held  to  show  an  executed  contract 
of  release.— Sanford  v.  Story  (Co.  Ct)  104. 

Assignor  of  a  mortgage  is  a  proper  party  to 
an  action  by  the  assignee  to  foreclose.— Merrill 
V.  Bischoff  (Sup.)  1(M. 

When  land  subject  to  a  mortgage  is  conveyed 
out  of  love  and  affection,  the  grantee  must  as- 
Hurae  the  mortgage.— Adee  v.  Hallctt  (Sup.) 
273. 

The  recording  of  a  mortgage  which  dcworibed 
the  property  generally  by  reference  to  an  in- 
Htrument  ou  file  in  the  county  clerk's  office  gave 
no  notice,  at  the  time,  of  i)ossession  of  specific 
property  if,  in  fact,  the  instrument  referred  to 
wa.s  not  recorded  till  six  months  thereafter.— 
Bird  V.  New  Jersey  &  N.  Y.  R.  Co.  (Sup.)  281. 

Contract  construed,  and  ftrW,  that  certain 
bonds  in  payment  of  a  subscription  of  cor- 
porate stocl(  should  be  canceled,  and  the  mort- 
gage reduced  by  that  amount.— Beebe  v.  Rich- 
mond Light,  Heat  &  Power  CJo.  (Sup.)  395. 

Extension  by  mortgagee  of  time  withiu  which 
grantee  of  mortgaged  premises  who  dia  not  as- 
sume mortgage  might  pay  it  releases  the  mort- 
gagor only  to  extent  of  value  of  the  land  at  time 
of  8uch  extension. — In  re  Piza  (Sup.)  540. 

One  claiming  under  a  sheriff's  certificate  of 
sale  made  in  I8(i5.  and  sheriff's  deed  executed 
in  1885,  cannot  be  made  a  party  defendanr  on 
foreclosure  o^  mortgage  executed  in  1874.— 
Dumond  v.  Baker  (Sup.)  557. 

No  implied  contract  arises  on  the  part  of  the 
mortgagee  to  pay  the  costs  of  a  guardian  ad 
litem  for  an  Infant  defendant  in  a  foreclosure 
suit,  though  the  attorney  for  the  mortgagee  re- 


quested such  guardian  to  file  an  answer  for  the 
infant.— Hill  v.  l^ee  (Sup.)  041. 

One  who.  as  agent  of  creditors,  negotiates 
the  sale  of  a  mortgage  owned  by  the  debtor, 
to  pay  the  claims  of  such  creditors,  is  not  en- 
titled to  for(K.*luse  the  mortgage.— Martin  v. 
Moore  (Sup.j  (m2. 

Allegations  in  complaint  for  foreclosure  set- 
ting forth  interest  (»f  defendant  in  the  premises 
are  immaterial.— Douw  v.  Keay  (Sup.)  9M. 

Motiozi. 

See  "Practice  in  Civil  Cases." 
To  strike  out,  see  "Pleading." 

Mourning  Attire. 

Allowance  as  funeral  expenses,  see  "Executors 
and  Administrators." 


MXTNIdPAIi  COBFOBATIONS. 

Ordinance  limiting  speed  of  trains,  see  "Railroad 
Comimnies." 

City  oounoU— Powers  of  oommittees. 

Committee  of  city  council  appointe«l  under 
resolution  to  examine  bills  from  departments  of 
city  government  cannot  compel  witness  to  an- 
swer question  as  to  whether  he  had  seen  any 
gambling  in  the  city,  and  whether  he  kuew  of 
any  places  where  liquor  was  sold  without  li- 
cense.—In  re  Cole  ((?o.  Ct.)  905. 

Officers  and  asents. 

An  ins£>ector  of  street  paving  hrld  not  within 
the  civil  service  regulations  of  Mount  V'ernon 
requiring  examinations  before  appointment.— 
Carmody  v.  City  of  Mount  Vernon  (Sup.)  314. 

^^  Police  department. 

Evidence  on  trial  of  a  police  captain  for  false- 
ly making  charges  against  a  subordinate  officer 
held  to  sustain  a  conviction.— People  v.  Roose- 
velt (Sup.)  27. 

On  trial  of  a  police  captain  for  falsely  mak- 
ing charges  against  a  subordinate  ofiicer,  it  was 
not  error  for  the  police  commissioners  to  con- 
sider defendant's  prior  ollic-ial  record  merely  in 
fixing  the  punishment.  —  I'eople  v.  Roosevelt 
(Sup.)  27. 

Coaitraets. 

A  contract  by  a  town  for  a  supply  of  gas  kdd 
valid.— Parfitt  v.  Furguson  (Sup.)  406. 

A  provision  in  a  crontract  for  a  supply  of  gas 
to  a  town  granting  an  exclusive  privilege  is  in- 
valid.—Parfitt  V.  Furguson  (Sup.)  4GG. 

Tender  th«-  city  charter  of  Buffalo,  where  the 
council  let  to  the  lowest  bidder  an  improvement 
recommen<l«Hl  l)y  the  l>oard  of  public  works,  the 
board  has  discretionary  power  to  refuse  to  make 
the  contract.— People  v.   Mooney  (Sup.)  495. 

Control  of  streets. 

A  bridj^e  unnecessarily  olistructing  a  street 
held  a  nuisance  which  the  city,  on  notice,  might 
remove.— Delaware,  L.  &  W.  R.  Co.  v.  City  of 
Buffalo  (Sup.)  510. 
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Whether  defendant  city  was  neipliRent  in  al- 
lowing a  show  case  on  the  sidewalk  was  for  the 
jury.— Wells  v.  City  of  Brooklyn  (Sup.)  309. 

A  city  Iteld  not  liable  for  injuries  by  ice  on 
the  sidewalk.— Anthony  v.  Village  of  Glens 
Falls  (Sup.)  536. 

Evidence  hdd  not  sufficient  to  char$re  defend- 
ant Yillaj^e  with  negligence  in  allowing  sidewalk 
to  become  covered  with  ice.— Buck  v.  Village 
of  Glens  Fallb  (Sup.)  582. 

City  is  liable  for  injuries  caused  by  sudden 
freezing  of  slush  on  sidewalk,  where  it  was  neg- 
ligent in  allowing  the  slush  to  accumulate. — 
Hawley  v.  City  of  UIoversYille  (Sup.)  647. 

Def  eotive  dral^*. 

A  village  held  liable  for  damsges  caused  by 
the  construction  of  a  culvert  across  a  street 
in  the  rear  of  plaintiff's  premises. — McCarthy 
V.  Village  of  Far  Rockaway  (Hup.)  9«0. 

Public  improTementa. 

The  .length  of  notice  of  resolution  opening  a 
street  is  discretionary  with  board  of  super- 
viaors. — Dyker  Meadow  Land  &  Improvement 
Co.  V.  Cook  (Sup.)  222. 

LiabUittM  aad  imdebtedmMs, 

Under  the  charter  of  Brooklyn,  all  claims 
against  the  city  must  be  audited  by  the  mayor 
and  comptroller  aa  well  as  the  anditor.-^In  re 
Freel  <8up.)  1-43, 

A.O%iMI4« 

Where  the  law  requires  a  notice,  to  "be.  filed, 
it  is  implied  that  it  shall  be  in  writing.— Norton 
V.  City  of  New  York  (Sup.)  90. 

The  fact  of  filing  notice,  under  Laws  1886»  c. 
572.  must  be  set  out  in  the  complaint.— Norton 
V.  City  of  New  York  (Sup.)  90. 

Laws  1886,  c.  572,  relating  to  notice  of  action 
for  personal  injuries,  is  not  affected  by  Code 
Civ.  Proc.  f  396.— Norton  v.  City  of  New  York 
(Sup.)  90. 

An  objection  that  plaintiff  failed  to  file  a 
claim  for  damages  against  a  city,  as'  required 
by  Laws  1S89,  c.  440,  cannot  be  first  raised 
on  appeal.— McCarthy  v.  Village  of  Far  Rock- 
away  (Sup.)  989. 

Mutual  Benefit  InsiLrance. 

See  **Insurance." 


See,  also,  "Carriers'*;  **Hor8e  and  Street  Rail- 
roads"; "MrtKtor  .  and  Servant'*  ;  "Railroad 
Companies";  **Telegraph  CJompanies." 

A  driver,  in  approaching  a  street  crossing, 
held  guilty  of  negligence.— Canton  v.  Simpson 
(Sup.)  13. 

A  person  run  over  at  a  street  cros«in|r  hefd 
not  guilty  of  contributory  negligence.— Canton 
V.  Simpson  (Sup.)  13. 

Plaintiff  held  not  to  be  chargeable  for  negli- 
gence of  the   driver   of  a   cab   in   which   she 


was  nding  at  the  time  of  a  eolliaioti  with  a 
street  car.— Weldon  v.  Third  Ave.  R.  Co.  CSop.» 
206w 

A  railroad  company  is  liable  for  injnri<« 
whieh  may  be  attributed  to  the  fmi>roper  con- 
struction of  its  road.— Egener  v.  New  York  k 
R»  B.  Ry.  Co.  (Sup.)  319. 

Whether  defendant  was  negligent  in  fnilinc 
to  sooner  consult  a  physician  on  aocoant  of  th^ 
injury  complained  of  held  a  question  for  thr 
jury.— Morrison  v.  Long  Island  B.   Go,   (Sopj 

Use  of  trapdoor  in  bridge  held  not  to  be  negli- 
gence.—Favro    V.    Troy   &   W.    T.    Bridge    C* 
(Sup.)  433.  '^ 

One  who,  with  knowledge,  permitted  a  de- 
cayed tree  to  staiid  on  her  lot  in  snch  a  posi- 
tion that  its  fall  injured  plaintiff's  boose,  was 
liable  to  plaintiff  in  damages.— Gil>6on  t.  lien- 
ton  (Sup.)  554. 

An  infant  who  maintalna  a  dangerous  wall  on 
his  premises  is  liable  for  injuries  caused  there- 
by.—McCabe  V.  O'Connor  (Sup.)  8T2. 

The  contributory  negligence  of  a  servant  to 
whom  the  master  committed  the  control  of 
horses  while  driving  over  a  railroad  cro$;«iDs 
was  imputable  lo  the  master.— Smith  v.  New 
York  Cent.  &  H.  R,  R.  Co.  (Sup.)  («a 

Evidence  in  an  action  for  personal  injury  al- 
leged to  have  been  sustained  by  reason  of  dan- 
gerous premises  of  defendants  AeW  sufficient  to 
present  a  question  for  the  jury.— Sonderlin  v. 
Hollister  (jup.)  ti82. 

Bvldence  in  action  for  injuries  eauaed  bT  the 
giving  way  of  guy  rope  of  derrick  AcM  ^suffi- 

cient  to  present  question  for  jury.— Rosenhain 
V.  Galligan  (Sup.)  713. 

Failure  of  contractor  to  protect  runway  lead- 
ing from  sidewalk  into  building,  and  Intended 
for  use  of  employ^,  does  not  render  him  liable 
for  injuries  to  a  trespasser.— McNevea  v.  Ar- 
nott  (Sup.)  75d. 

Evidence  kHd  not  f.uificient  to  charge  defend- 
ant with  negligence  in  allowing  gravel  and  Mts 
of  wood  to  accumulate  on  the  sidewalk  ia 
front  of  its  building,  whereby  plaintiff  was  in- 
jured.—O'Reilly  V.  Long  Island  R.  Co.  (Snp.) 

Negligence  o*  dvlver  of  vehicle  will  not  be 
imputed  to  person  riding  therein,  .who  had  no 
control  over  the  vehicle  or  driver. — Kessler  v. 
Brooklyn  Heights  R.  Co.  (Sup.)  799l 

Person  who  unnecessarily  places  him8e4f  in  a 
dangerous  nosition,  and  is  injured,  cannot  r^ 
cover  therefor. — Leroy  v.  NorUi  German  Llovd 
Steamship  Co,  (Sup.)  835. 

Evidence  in  action  for  inlury  caused  by  exj)!©- 
sion  of  gas  in  plaintiff's  cellar  hcM  insHfficieat  to 
charge  defendant  whose  servants  were  engaged 
in  repairing  main  opposite  plaintiff's  house.— 
Krzywossynski  v.  Consolidated  Gas  Co,  of  New 
York  (Sup.)  929. 

Owner  of  building  erected  In  vMntion  of 
building  laws  is  Kable  for  Injvries  caused 
thereby,  where  he  knew  of  the  violntiOQ.— 
Pitcher  v.  I^ennon  (Sup.)  l(l€7. 
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Crushing  of  brftkeman*s  hand  while  wnpling 
car  is  not  the  natural  or  urobnble  conseqnonce 
of  defective  valve,  whereby  brakeman's  vision 
was  Buddenly  obscured  by  cloud  of  steam. — 
Hope  V.  Fall  Brook  Coal  Co.  (Sup.^  1040. 

L<ic:htenii«n  who  negligently  places  goods  od 
bulkhead,  so  they  afterwards  fall  and  injure  a 
person  lawfully  on  the  bulkhead,  is  liable, 
though  consignee  n'as  given  receipt,  and  lighter 
hud  gone  away— Dunn  v.  Ballantyne  (Sup.) 
1102. 

The  mer?  fact  that  a  person  was  injured  while 
usini;  a  highway  for  a  purpose  foreign  to  its 
ordinary  use  does  not  render  him  guilty  of  con- 
tributory negligence,  as  matter  of  law.— Lyon  v. 
Avis  (Sup.)  1104 

RefuBal  to  charge  is  to  duty  of  person  using 
street  for  purpose  foreign  to  its  ordinary  use  held 
error.— Lyon  v.  ArriB  (Sup.)  1104. 

N^EOOTIABLE  INSTBXTMENTS. 

Alteration  of,  see  "Alteration  of  Instruments." 

Payment  of,  see  "Payment." 

Power  to  waive  protest,  see  "Corporations." 

An  indorscr  of  a  forged  note  is  liable  to  a 
l)ona  ide  purchaser.— Leo non  v.  Grauer  (Sup.) 
22. 

One  who  )n(k>rses  an  accommodation  note,  for 
the  accommodation  of  the  payee,  and  at  his  re- 
quest, may  recover  thereon  against  the  maker, 
if  compelled  to  pay  it.— Moynihan  v.  McKeon 
(Sup.)  01. 

The  presumption  is  that  one  who  indorses  a 
a  note  does  so  on  the  faith  of  the  maker, 
though  such  presumption  may  be  rebutted  by 
showing  that  the  note  was  made  for  his  ac- 
commodation as  well  as  the  payee's.— Moyni- 
han V.  McKeon  (Sup.)  61. 

An  accommodation  indorser  in  blank  hHd  lia- 
ble to  a  subsequent  purchaser  for  value,  with 
notice  that  he  was  an  accommoilation  indorser. 
— Beall  V.  General  Electric  Co.  (Sup.)  527. 

A  note  indorsed  by  an  accommodation  payee 
in  blank  is  transferable  by  delivery.— Beall  t. 
Gouoral  Electric  Co.  (Sup.)  527. 

The  assignee  of  a  note  after  maturity  may  re- 
cover if  the  assignor  was  a  bona  fide  holder 
entitled  to  recover.— Beall  v.  General  Electric 
Co.    (Sup.)  527. 

One  who  takes  notes  as  security  for  himself 
and  others,  knowing  that  they  were  made  with- 
out consideration,  is  not  a  bona  fide  purchaser, 
though  the  other  parties  in  interest  had  no  no- 
tice.—Scott  V.  Scott  (Sup.)  613. 

Indorser  of  promissory  note  for  accommoda- 
tion of  payee  who  transfers  it  before  maturity 
for  value  is  liable  to  holder,  though  the  holder 
knew  the  mdorsement  was  for  accommoda- 
tion only.— Lincoln  Nat.  Bank  v.  Butler  (Sup.) 
776. 

Production  of  note  with  payee's  name  written 
on  the  back  does  not  show  title  in  hodder  in  the 
absence  of  evidence  as  to  who  wrote  payee's 
name  or  how  holder  came  into  possession  of  it 
—Ensign  v.  Hooker  (City  Ct  N.  Y.)  968. 


Maker  of  note  is  not  relieved  from  liability 
because  of  faHure  of  holder  to  present  it  and 
demand  pavment.— Budweiser  Brewing  Co.  v, 
Capparelli  (City  Ct.  N.  Y.)  972. 

In  action  on  note  plea  of  no  demand  will  not 
relieve  maker  of  liability  for  interest  and  costs, 
unless  the  money  is  brought  into  court.— Bud- 
weiser Brewing  Co.  v.  Capparelli  (City  Ct.  N. 
Y.)  972. 

Newly-Discovered  EvidenGe. 

See  "New  Trial." 

As  ground  of  new  trial  in  criminal  cases,  see 
"Criminal  T^w." 


NEW  TBIAIi. 

Costs  on  granting  new  trial,  see  "Costs." 
In  criminal  castas,  see  "Criminal  Law.'* 

A  party  may. have  a  judgment  as  of  nonsuit 
for  new  trial  on  the  minutes.— PicArd  v.  Lang 
(Sup.)  229. 

Order  granting  a  new  trial  on  the  ground  of 
newly-discoverpd  evidence  affirmed.— Clark  v. 
New  York  Cent.  &  H.  R.  R.  Co.  (Sup.)  563. 

Motion  for  new  trial  on  the  ground  of  newly- 
discovered  evidence,  or  that  nonsuit  was  im- 
properly directed,  must  be  made  on  case  and 
exceptions.— Hams  v.  Gregg  (Sup.)  844. 

Nonresidents. 

See  "Descent  and  Distribution-" 

Nonuser. 

Of  easement,  see  "EAse«>ents, '' 

Notes. 

See  "Negotiable  Instruments.** 
Payment  of,  see  "Payment." 

Notice. 

Of  anpeal,  see  "Appeal." 

Of  claim  against  city,  see  "Municipal  Corpora- 
tions." 
Of  loss,  see  "Insurance." 
Of  nonpayment  of  premium,  see  "Insurance." 
Proof  of  service  by  mail,  see  "Evidence." 

Objections  not  Raised  Belo-w. 

See  "Appeal." 

Officers. 

Of  corporations,   see  *'Oorp<yrfttioii8" ;    "Munici- 
pal Corporations." 


OUBOMARQABINE. 

Agricultural  Law  (Laws  1893,  c.  388)  art.  2, 
§  28.  prohibits  the  serving  of  oleomargarine  by 
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a  keeper  of  reataurant,  whether  manufactured 
in  the  state  of  New  York  or  elsewhere.— People 
▼.  Fox  (Sup.)  635. 

Opmion  Evidence. 

See  "Damages'*;    "Evidence." 


OBDEBS. 

See,  also,  "Judgment." 
Interlocutory  orders,  see  "Partition." 

An  order  given  by  a  principal  to  his  agent, 
directing  the  payment  of  funds  to  the  bearer, 
-when  accepted  and  negotiated,  is  irrevocable. — 
Sansone  v.  Alexander  iSup.)  (50. 

Fain. 

Compensation  for,  see  "Damages." 

Papers. 

Inspection  of,  see  "Discovery." 

PABBNT  AND  CHILD, 

The  right  of  a  surviving  husband  or  wife  to 
the  custody  of  an  infant  child  cannot  be  af- 
fected by  any  testamentary  disposition.— Peo- 
ple V.  Brugmau  (Sup.)  193. 

Parol  Evidence. 

See  "Evidence." 

PABTTBS. 

Action  to  foreclose  mortgage,  see  "Mortgnire«." 
Intervening  creditor  in  proceeding  to  distribute 
partnership  assets,  see  "Appeal." 

Bondholders  could  sue  for  specific  perform- 
ance of  a  contract  to  convey  hinds  to  secure 
the  bonds.— O'Beirne  v.  Bullis  (Sui).)  4. 

Right  of  action  against  executor  of  the  sur- 
vivor of  two  trustees,  without  joining  as  a 
party  the  person  apiwinted  to  suceetni  them, 
determined.- Davis  v.  Kerr  (Sup.)  387. 

An  assignee  for  the  f^reditors  of  the  maker  of 
a  note  is  entitled  to  intervene  in  an  action 
thereon.— Merchants  Nat.  Bank  v.  Hagemeyer 
(Sup.)  (520. 

Under  Code  Civ.  Proc.  §  452,  the  right  to  in- 
tervene In  actions  not  involving  realty  depends 
on  interest  in  the  subject  of  the  action.— Mer- 
chants* Nat.  Bank  v.  Hagemeyer  (Sup.)  U2(>. 

In  action  for  injuries  to  real  estate,  parties  to 
whom  plaintiff  conveyed  the  fee  pendente  lite 
will  not  be  made  parties  so  that  their  rights 
may  be  determined  in  same  action. — Mooney  v. 
New  York  Ull.  Ry.  Co.  (Sup.)  688. 

Son  and  daughter  of  claimant  of  land  hcUl 
proper  parties  in  action  hgainst  claimant  for 
possession.— Church  v.  Shultes  (Sup.)  842. 


PARTITION, 

Failure  to  comply  with  Code  Civ.  Pror.  i 
1538,  in  a  partition  action,  renders  the  title  8o 
defective  that  the  purchaser  will  not  be  r^>m- 
pelled  to  complete  his  purchase. — Bernhardt  v. 
Kurz  (Com.  PI.)  103. 

A  remalnder-m»m  held  not  prejudiced  by  r-i. 
order  allowing  a  receiver  of  the  life  tenant  t.- 
consent  to  accept  a  gross  sum  in  lieu  of  tht 
income. — Wood  v.  Powell  (Sup.)  196. 

A  receiver  of  the  property  of  a  life  tenam 
/i^/  entitle<l  to  consent  to  take  a  sum  in  prf*^^ 
in  lieu  of  income.— Wood  v.  Powell  (Sup.)  19»i 

An  order  allowing  a  receiver  of  a  life  tenaat 
to  accept  a  gross  sum  in  lieu  of  the  indbme  ^i 
properly  allowed  after  the  filing  of  the  report 
of  sale.— Wood  v    Powell  (Sup.)  106. 

When  order  of  reference  in  action  for  parti- 
tion is  interlocutory,  though  it  contains  provi- 
sion to  "try  the  issues.*' — Freiot  v.  La  Foac- 
taiue  (Sup.)  832. 


PABTNBRSHIP. 

Assignment  by  firm,  see  ** Assignment  for  BeneS: 

<»f  (Creditors." 
Right  of  partner  to  sue  co-partner  in  ejectment. 

8tH»  "Ejectment." 

Sale  by  partner  of  firm  property  to  a  near 
relative  for  less  than  its  valtie,  and  without  at- 
tempting to  obtam  purchaser  at  better  price,  is 
fmudulent  as  to  co-partner. — Patterson  t.  Harr 
(Sup.)  565. 

Petition  for  accounting  between  partners  u 
to  real  estate  field  insufficient. — Eisner  v.  Eis- 
ner (Sup.)  b71. 

Receiver  will  not  ordinarily  be  appointed  in 
procecHlings  to  dis««olve  imrtnership  where  the  ex- 
istence of  piirtnership  is  denied.— MeCciny  v. 
Stanwix  (Sup.)  820. 

Motion  directing  receiver  of  partnership  prop- 
erty to  make  payment  under  judgment  fixiiu: 
rights  of  creditors  will  not  be  sustained  wher^ 
api)eal  is  pending  from  judgment. — Dawson  v. 
Parsons  (Sup.)  1000. 


Faasengers. 


See  "Carriers." 


PAYMENT. 

Note  given  for  prt»-existing  debt  raises  ppp- 
sumption  that  time  of  payment  of  such  debt 
was  extended.— Shipman   v.  Kelley  (Sup.)  597. 

When  giving  new  note  operates  merely  as  a 
new  promise,  and  not  as  pa3'ment  of  original 
note. —Schmidt  v.  Livingston  (Sup.)  74G. 

Payment  of  note  indorsed  by  debtor,  and  dis- 
counted for  creditor,  held  a  payment  of  the  tioht 
owing  to  the  creditor.— Grofif  v.  Friedline  (Ciij 
Ct.  N.  Y.)  1122. 
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Performance. 

Of  contract,  see  **Con tracts." 

Personal  Injuries. 

See  "Assault  and  Battery*';  "Carriers';  "Dam- 
ages"; '^Horse  and  Street  Railroads";  **Mas- 
ter  and  Servant";  "Municipal  Corporations"; 
**Negligeuce" ;  "Kailroad  Companies." 

Physical  Examination. 

See  "Damages." 

Physicians  and  Surgreons. 

As  expert  witnesses,  see  "Damages." 

Place. 

Of  trial,  see  "Venue  in  Civil  Cases," 


PLEADING. 

Discovery  to  frame  pleading,  see  "Discovery." 

Pleading  statute  of  frauds,  see  "Frauds,  Stat- 
ute of." 

Requisite  of  complomt,  see  "AssiUilt  and  Bat- 
tery.*' 

Scandalous  allegations,  see  "Libel  and  Slander." 

Waiver  of  right  to  appeal  from  allowance  of 
amendment,  see  "Appeal  " 

When  amendment  does  not  state  new  cause  of 
action,  see  "Limitation  of  Actions." 

When  complaint  does  not  show  another  action 
pending,  see  "Abatement  and  Uevival." 

If  the  evidence  justifies  only  legal  relief,  the 
action  cannot  be  sustained  on  a  complaint  fram- 
ed solely  for  equitable  relief.— Bowou  v.  Web- 
ster (Sup.)  917. 

Stipulation  that  "within  original  answer  maj; 
stand  as  the  answer  to  the  amendtMi  complaint ' 
simply  permits,  but  does  not  require,  the  an- 
swer to  the  origmal  complaint  to  stand  as  an- 
swer to  amended  complaint.— Lilianthal  v.  Levy 
(Sup.)  93G. 

Complaint. 

A  complaint  held  insufficient  to  show  any 
right  of  plaintiffs  to  sue  on  a  caus<»  of  action  in 
their  own  namen.— Raili  v.  Equitable  Mutual 
Fire  Ins.  Corp.  (Sup.)  87. 

A  compla.'ut  alleging  fraud  in  obtaining  a 
Joan  on  a  note  hehl  not  to  allow  a  recovery  in 
contract  on  the  note.— Smith  v.  Smith  (Sup.) 
r»51. 

A  complaint  is  sufliciont  on  demurrer  if  it 
states  facts  entitling  plaintiff  to  any  relief, 
though  it  is  insufficient  for  a  specific  form  of 
action.— Wessels  t.  Carr  (Sup.)  600. 

Causes  of  action  obviously  joint  will  not  be 
deemed  several  on  demurrer  because  not  aver- 
red in  complaint  to  be  joint. — Trueb  v.  New 
York  Asbestos  Manuf'g  CJo.  (Sup.)  G04. 

Complaint  lieXd  indefinite  and  uncertain. - 
Marvel  v.  Stone  (Sup.)  098. 


«jompiamt  m  action  to  recover  damages  for 
the  misfeasance  or  nonfeasance  of  defendant 
as  director  of  a  bank  hdd  not  sufficient  to  en- 
title plaintiff  to  equitable  relief.— Higgina  v. 
Tefft  (Sup.)  710. 

Demnrrer. 

A  demurrer  is  properly  sustained,  in  an  ac- 
tion to  recover  real  estate,  where  one  of  defend- 
ants had  conveyed  his  interest  to  his  co-defend- 
ant.—Eisner  v.  Eisner  (Sup.)  071. 

Answer. 

Where  an  answer  sets  up  a  sufficient  defense, 
it  is  not  demurrable,  though  it  asks  affirmative 
equitable  relief  beyond  the  jurisdiction  of  the 
court.— Richards  v.  Littell  (Sup.)  73. 

Waiver  of  a  counterclaim  construed  as  a 
withdrawal  of  the  whole  subject  of  the  alle- 
gations of  the  answer.— MacKiustrj'  v.  Smith 
(Sup.)  03. 

Motion  to  strike  ont. 

Where  a  .ilea  was  subject  to  demurrer,  and 
was  also  scandalous,  the  remedy  was  by  mo- 
tion to  strike  oUt.—  vVucnsch  v.  Morning  Jour- 
nal Ass*n  (Sup.)  005. 

Paragraph  of  complaint  containing  merely 
items  of  evidence  of  causes  of  action  set  forth 
in  previous  i>art  of  complaint  will  be  stricken 
out  as  reilundant- Schroeder  v.  Post  (Sup.) 
077. 

Matter  contained  in  answer  hcUl  sham  and 
properly  stricken  out.— First  Nat.  Bank  v.  Slat- 
tery  (Sup.)  850. 

Defendant,  after  designating  matter  in  his  an- 
swer as  a  defense,  cannot  afterwards  call  it  a 
counterclaim,  so  as  to  defeat  a  motion  to  strike 
out  as  sliam.— First  Xat.  Bank  v.  Slattcry  (Sup.) 
859. 

Amendment. 

Refusal  to  permit  an  amendment  to  a  com- 
plaint after  the  close  of  testimony  held  proper. 
— Steiner  v.  Fargo  (Sup.>  240. 

An  amendment  changing  an  action  from  one 
for  fraud  to  one  on  contract  hvlil  properly  n»- 
f used.— Smith  v    Smith  (Sup.)  551. 

It  is  proi)er  to  refuse  an  amendment  sotting 
up  count€»rclrtim  where  it  is  apparent  that  coun- 
terclaim could  not  be  sustained.- Thori)  v.  Hey- 
man  (Sup.)  742. 

Bill  of  partionlars. 

A  motion  for  a  bill  of  particulars  before  an- 
swer or  demurrer  hvkt  prematurely  grantc^i.— 
Watertown  Paper  Co.  v.  West  (Sup.)  229. 

A  bill  of  particulars,  unless  needed  for  prep- 
aration of  the  answer,  should  not  be  requireii 
before  ibsue  joined.— Bell's  Asbestos  Co.  v.  H. 
W.  Johns  Manufg  Co.  (Sup.)  902. 

Pleading  and  proof. 

Under  general  denial  in  actior  for  rent  defend- 
ant cannot  show  that  plaintiff  had  conveyed  the 
premises  without  reserving  rent. — Wilbur  v.  Col- 
lin (Sup.)  848. 

Where  answer  in  action  on  insurance  policy 
alleges  that  iwlicy  reouired  it  to  be  brought 
within  one  vear  from  date  of  accident,  defend- 
ant cannot  show  that  policy  required  action  to 
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be  broueht  withiD  six  months  after  proof  of  in- 
jury.—J^eeflfe  V.  National  Ace.  Soc.  (Sup.)  854. 

WaiTer  of  objeotions. 

Litigation  of  a  counterclaim  waiyes  the  fail- 
ure of  plaintifif  to  reply  thereto.— CHnchy  v. 
Apgar  (Sup.)  79. 

FliEDOSL 

Of  trust  property,  see  "Trusts." 

Title  of  pledgee.- Kaufifman  v.  Klang  (Sup.) 
56 

Pledgee  not  a  purchaser  or  mortgagee,  with- 
in Laws  1884,  c'  315.  —  Kaufifman  t.  Klang 
(Sup.)  56. 

Folioemen. 

See  "Municipal  Corp^^rations.** 

F06968SiOia. 

See  "Adverse  Possession." 

Post  Office. 

Service  of  notice  by  mail,  see  "Evidence." 

Postponement. 

Of  trial,  see  "Criminal  Law";  "Justices  of  the 
Peace";  **Trial." 

POWERS. 

Executors  and  trustees  with  power  to  soil 
may  convey  an  easement  in  favor  of  lands  al- 
ready sold.— Valentine  v.  Schreiber  (Sup.)  417. 

(^onvejance  by  donee  of  power  for  nominal 
consideration  will  not  be  presumed  to  have  been 
valid  execution  of  power.— Clapp  v.  Byrnes 
(Sup.)   1063. 

Will  held  not  execution  of  power  to  dispose 
of  property  by  will.— Lockwood  v.  Mildeberger 
(Sup.)  1107. 

PKAOnOE  IN  CIVIIi  CASES. 

See,  also,  "Abatement  and  Revival";  "Appeal"; 
"Appearance";  "Arbitration  and  Award"; 
"Attachment";  "Certiorari":  "Costs"; 

"Courts";  "Damages";  "Deposition";  "Discov- 
ery"; "Equity";  "Evidence";  "Execution"; 
"Injunction";  ''Interpleader";  "Judgment"; 
"Jury"; "Justices  of  the  Peace"; "Mandamus"; 
"New  Trial";  "Parties";  "Pleading";  "Ref- 
erence"; "Tnal";  "Venue  in  Civil  Cases"; 
"Witness";  "Writs." 

Motion  to  dismiss  because  of  omission  of  al- 
leged material  allegations  from  complaint  is  too 
late  after  an  omitted  point  has  been  received 
without  objection.— McLa in  v.  British  &  For- 
eign Marine  Ins.  Co.  (Sup.)  77. 

Denial  of  discretionary  motion  does  not  af- 
fect rights  of  parties  in  subsequent  action. — 
Church  V.  Wright  (Sup.)  701. 


Acquiescence  by  plaintiff  in  submission  of 
cause  for  decision  on  merits  is  a  waiver  of  his 
right  to  have. the  action  dismissed  without  prej- 
udice to  a  new  action.— Allen  v.  Rector.  Etc,  of 
Church  of  Beloved  Disciple  (Sup.)  805. 

Freforenoeflk 

See  "Fraudulent  Conveyances." 
By  corporation,  see  "Corporations." 

Presumptioxu 

As  to  lex  loci  contractus,  see  "Onflict  of  Laws/' 
On  appeal,  see  "Appeal." 

princopaij  and  aqent. 

See,  also,  "Factors  and  Brokers." 
Misapplication  of  princiuars  monej'  by  agent,  see 

"Limitation  of  Actions." 
Right  of  principal  to  sue  agent  in   trovw.  see 

"Trover  and  Conversion  " 

Where  plaintiff  paid  money  to  defendant  as 
agent,  to  be  returned  on  a  certain  condition,  he 
could  sue  the  principal  only  to  recover  the 
same.— Cooper  v.  Tim  (Sup.)  67. 

Agency  to  ship  animals  carries  with  it  power 
to  make  a  contract  as  to  terms  and  coaditiims 
<»f  shipment. -Jones  v.  New  York,  L.  K  & 
W.    R.    Co.    (Sup.)    284. 

Where  an  agent,  without  authority,  eniplovs 
a  broker  to  sell  bonds  for  his  principal,  he  is 

K^rKonally  liable  for  commissions.  —  Brown   v 
arse  (Sup.)  4(X>. 

An  unauthorized  agent  receiving  monev  on  a 
judgment  is  liable  to  his  alleged  principal  in 
conversion,  on  refusal  to  pay  it  over. — De  Fino 
v.  Stern  (Sup.)  616. 

When  principal  is  not  chargeable  with  knowl- 
edge of  fact  known  to  agent-<jroldensoa  v. 
Lawrence  (Sup.)  991. 

PRINCIPAL  AND  SUBBTY. 

See,  also,  "Bail";    "Bond. ' 

.Justification  of  surety,  see  "Replevin." 

Liability  of  surety  on  lease,  see  "Landlord  and 

Tenant." 
Subrogation  of  surety  to  rights  of  principal,  see 

"Subrogation." 

A  change  without  consideration  cannot  re- 
lease the  surety. — Sanford  v.  Story  (Co.  Ct.) 
104. 

Priority. 

See  "Mechanics'  Liens." 

Probate. 

Of  will,  see  "Wills." 

Promissory  Notes* 

See  "Negotiable  Instruments." 
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Public  Improvements* 

See  "Alunicipal  Corporations/' 

Public  Policy. 

See  ''ContracU/' 


Purchaser. 

Sale";    "Vendor  and  Pur- 


See  "Judicial  Sale**; 
chaser." 


SAILBO AD  CX>MPANIES« 

See,  also,  "Carriers".  "Horse  and  Street  Rail- 
roads." 

Certificate  of  public  convenience  and  necessity, 
see  **Certiorari." 

Under  Laws  1892,  c.  676,  I  59,  wUere  there 
are  two  applications  for  a  railroad,  the  com- 
missiouers  can  determine  to  which,  if  either,  a 
certificate  shall  be  erantod.— People  v.  Board  ol 
Railroad  Com'rs  of  State  of  New  York  (Sup.) 
528.  861. 

A  railroad  company  is  liable  for  killing  stock 
which  strayed  upon  the  land  of  another,  and 
thence  passed  upon  the  railroad  through  a  bar 
wav  in  the  fence  which  had  been  opened  a  long 
time  prior  to  the  accident.— Connolly  v.  Central 
Vermont  R.  Co.  (Sup.)  587. 

To  charge  railroad  company  with  negligence 
In  so  operating  its  trains  as  to  set  fire  to  ad- 
jacent property,  the  negligent  act  must  be  spe- 
cifically shown.— Brown  v.  Buffalo,  R.  &  P.  R. 
<Jo    (Sup.)  t>55. 

Whether  it  was  negligence  to  leave  mown 
grass  on  the  right  of  way  during  a  dry  summer 
month,  ia  for  the  jury.— Brown  v.  Buffalo,  R. 
^  P   U.  Co.  (Sup.)  635. 

Sufficiency  of  the  evidence  to  warrant  a  sub- 
mission of  the  question  of  defendant's  negli- 
gence in  causing  an  accident  at  a  crossing,  and 
plaintiff's  contributory  negligence,  to  the  jury, 
^-j^nilth  y.  New  I'ork  Cent.  &  H.  R.  R.  Cp. 
(Sup.f  tKMs. 

Where  flagman  left  his  post,  and  plaintiff, 
while  attempting  tc  cross  track,  was  injured  in 
c*onaequence  of  talpe  assurance  given  by  person 
who  took  flagman's  place,  question  as  to  wheth- 
er such  person  was  employ^  of  railroad  company 
is  immaterial  as  bearing  on  its  liability.— Wal- 
dele  V.  New  York  Cent.  &  H.  R.  R.  Co.  (Sup.) 
1009. 

Questions  of  negligence  and  contributory  neg- 
ligence held  for  the  jury  in  an  action  for  injuries 
received  at  railroad  crossing.— Waldele  v.  New 
York  Cent.  &  H.  R.  R.  Co.  (Sup.)  1009. 

Ordinance  limiting  speed  of  trains  east  of  a 
certain  street  limits  the  speed  also  on  such 
street.- Waldele  v.  New  York  Cent.  &  H.  R. 
R.  Co.  (Sup.)  1009. 

Beal-Sstate  Agents. 

See  "Factors  and  Brokers." 


Beargtunent. 

Of  appeal,  see  "Appeal" 

Seasonable  Doubt. 

Application  of  rule  on  motion  for  new  trial,  see 
"Criminal  Law." 


BBCBIVEBS. 

Of  corporation,  see  "Corporations." 
Of  partnership,  see  "Partnership." 

Eqaity  has  no  power  to  appoint  receivers  for 
corporations  except  as  conferred  by  statute.— 
In  re  Atlas  Iron  Construction  Co.  (Super.  N. 
Y.)  172. 

PJquity  is  without  jurisdiction  to  appoint  a 
receiver  of  a  solvent  corporation  not  contem- 
plating dissolution,  for  the  purpose  of  prevent- 
ing creditors  from  collecting  their  claims  by 
suit.— In  re  Atlas  Iron  Construction  Co.  (Super. 
N.  Y.)  172. 

Receiver's  certificates  are  void  where  order 
appointing  receiver  was  afterwards  declared 
void.— Ludingtou   v    Thompson  (Sup.)  768. 

Becords. 

Of  deed  without  seal,  see  "Vendor  and  Purchas- 
er." 

Of  mortgage,  notice  to  subsequent  purchaser, 
see  "Mortgages";    ** Vendor  and  Purchaser." 

On  appeal,  see  "Appeal." 

BEFEBENCE. 

Where  reference  has  been  made,  contrary  to 
Code  Civ.  Proc.  §  1012,  the  referee's  report 
should  not  be  acted  on,  and  the  reference 
should  be  set  aside.— Pratt  v.  Pratt  (Sup.)  26. 

Release. 

Of  mortgages,  see  "Mortgages." 

Remainder. 

See  "Wills.' 

Bent. 

See  "Landlord  and  Tenant." 

BepeaL 

Of  laws,  see  "Statutes." 


BEFLEVIN. 

Evidence  examined,  and  held  that  plaintiff 
had  sufficient  title  to  maintain  replevin.— Os- 
man  v.  Barker  (Sup.)  43. 

A  seller,  before  rescission  for  fraud,  cannot 
replevy  the  property  seieed  on  execution  against 
the  purchaser.— Pitickney  v.  Darling  (Sup.)  411. 


In  replevin  for  property  sold  under  execution 
the  price  which  it  brought  at  the  execution 
«nJe  is  competent  evidence  of  value.— Jacob  v. 
Watkins  (Sup.)  763. 

Approval  of  defendant*8  bond  pending  a  stay 
of  proi^poflinpR  f^nr  justifimtioii  of  surotios  i?* 
void.— Troy   Oii-rlust*  U*orks   v.   Muslow   (Sup.)  I 

Co(1h  Civ.  Ptoc,  W  '>!*>.  170'*.  providitig  thfii 
adjournment  of  [HYKvediuij  for  jn*<li  lien  lion  of 
sureticK  cm  vtMjIfvin  "  nuiMt '  lie  to  tlii^  nfXt  judi- 
cial dixy.  JH  mindy  dlrertory.— Trtjy  Cnrriiifie 
Works  V.  Mtixhnv  ^Siip.*  mH. 

Wheru  pkijififF  in  repU>viiu  |M»iidinff  adjourn- 
ment  for  iuiitltivntion  of  sureticJ*  ou  counter 
bond,  ubtAini'd  a  Htay  of  proctM?<iin(^  till  hi** 
motion  for  redrlivfry  of  the  profM^rtv  wn«  de- 
termined, thi*  court  prnjMTly,  on  diMiinl  of  the 
motion,  rt^nnireiJ  liofi-niljiiit  *^  iiurf*tjf'j*  to  nnpfiir 
for  juMtificurifin." Troy  f'tjrHiiffo  Worlus  T,  Mux- 
low  (Sttp,>  ms. 

Bapresentatioiui. 

See  "^Deet^t";    **Fraud*';  "Sale/* 

Kescissioii. 

Of  contract,  fw^  *'E<iuity." 
Of  8ak\  ae*-  *'Siile/* 

Res  Judicata* 

See  "Judfiinetit.' 

Beversal. 

On  appeal,  see  *'AppiMl/' 

Be  view. 

On  appenl^  ftt^^  ''Appoal/' 

On  cc'riiuniri,  st-e  *'t>rtH>mri.** 


See 


BevlvaL 

"Abalempnt  and  Kevival/' 


Right  of  Way. 

See    *'Ka»emeuts*';  ''Hurnp     um]     Street    Rail- 
roads." 

BuleB> 

Duty  rtf  ma-sitc^r  to  uiak*s  si*i*  '^Master  and  Serv- 
ant/* 

See,    nls^o,    "J  ud  if 'in  I    Sidy*';     "Vendor   and    Pur- 
chfl^t^r/* 

Re  tent  inn  and  u»e  by  a  purchnjjcr  of  rna- 
chimes  afttT  th**y  are  known  to  be  seriously  de- 
fective will  couetitiin^  liii  Mceeptance,— Cbuui' 
bers  V.  Ltincaiater  (^up.)  ^i*.*i. 

Dainaires  for  brt^aeh  of  warranty  can  not  be 
set  off  by  a  purchane:  in  an  action  for  the  pur- 
chase rnoaey,  wbtTe  the  only  defeJitw;  pJi^iide*! 


is  a  denial  of  the  performance  of  the  ct»ntmrt, 
and  the  purchasers  have' accepted  the  articK*^ 
— Chambers  v.   Lancaster  (Sup.i  253. 

Note  of  sale  construed,  and  place  of 'delivery 
determineil.— lasigi  v.  Rosenstein  (Sup.)  354. 

The  rnsolvenf'y  of  a  liuyer»  tbure  twlug  no  m- 
tHit  not  to  my,  dop«  not  anthorlie  rescMnt»n 
for  fraud.— Pir-kney  v    Darling  I  Sup.)  411, 

A  d(*uier  »vho  ■«  not  a  manufacturer  fed*/  om 
to  imrdifdiy  warnint  against  liitent  defL*ct*.— 
American  Foreite  I*owder  Mauur^  Co.  v, 
Brady  iSupJ  r^ft. 

Wliere  seller  of  ;jotMj»  under  contrarl  of  t^m- 
ditional  ftale  obtniim  |Mi*tse»si*m  after  bri?flch  c*f 
eondUioUt  and  tiffers  ta  rfturii  ibe  artitie  oj. 
pftyment  of  the  iiimallnit'nl  in  arream  and  »>iie 
not  yet  due»  which  was.  rofusinl,  Ut*  does  u*A 
thereby  waive  the  di^fault,— Emiltiible  Cieneiftl 
Providhii:  Co.  v,  Stinn  li^np.)  774. 

Cofjtrui-t  of  side  hcU  to  n*quire  draft  to  h? 
paid  on  pri.^s*«i:tiitiun  of  iiKhir?*^!  hill  of  IndiBi:. 
and  the  buyer's  rig-ht  to  inspf^-t  and  tt^j^rt-t 
goods  rouhl  not  be  oxprci«<fl  untfl  aftf>T  *iads 
payment.— Whitney  v.  MeT^ean  iSup.)  7113. 

Where  a  manufacturer  of  umbrella  *iU|i|^U«'^. 
on  sKdlitiK  a  quantity  of  umbrella  -.-ovits,  a.*- 
fluri'ft  the  purchafcr  that  the  'fd»ir  would  not 
t^jnie  off,  he  tliertdiy  warrants  the  roior.^J*mff 
V.  Mayer  (Sup J  H«a. 

Mtaware  of  dantajjes  stated  for  breach  of 
warranty  of  artkli*  to  In*  uhkhI  in  mauuCkctun' 
of  gcjods.— .JiincH  V.  ilayer  iSupj  8U1. 

Re^jrctfentaticjas  aw  to  ^iKwls  swild  hdd  metH? 
proaimnory  and  ii-U  ba&ijii  of  fraud. — Wheeler  t. 
,\It>werB  (Co.  Ct.l  Iiriit. 

Evidence  of  fraudulent  intent  hfi4  sufficient  tu 
Jutflify  refecisiilou  l>y  selltT.— Cooper  ZUanufg  Ooi 
V.  WarntT  (Sup.}  lO&H. 

In  j^c:tioii  to  ret*ovtT  ^otny  transferred  fo6f~ 
fendaiit  by  one  who  hud  obtJiint^  them  ifxsm 
plaintiff  Iky  fmnd.  the  iiueHtion  of  def*^i>d3nt'> 
goud  faith  \i^  for  ihr  jury.— Coo|Ker  Muiiuf  jr  C*>. 
V*  WanuT  (Sup.)  KKiH. 

Seller  of  foofJ  Bt*ale*l  in  can  lim-s  not  tmplwdlj 
warrnr^t  that  it  is  wholpi£*imt*.  where  be  did  di^ 
prepare  it,  and  wa*  ignorant  of  the  contents  of 
the  ean.^uliftu  v    I^ubenbenfcr  iSup.)  llfiCl 

Schools  and  School  Districts. 

Salo  of  liquor  near  ^tioolhouse^  see  ''latoiicii- 
iijjK^  Liquors/' 

SeaL 

Seo  *'Deed." 

Secondary  Evidence, 

S(H^  ''Evidence/' 

Security. 

For  costs,  see  "Ctjsts/ 

Sentence, 

Si-e  "Criminal  Law/' 


Servant. 

See  "Master  and  Servant." 

Service. 

Of  summons,  see  "Assumpsit**;  "Writs." 

jsbt-off  and  counter- 

CIiAIM. 

Effect  of  withdrawiu »  counterclaim,  see  ••Plead- 
ing." 

Jurisdiction  of  city  court  of  New  York,  see 
"Courts." 

Evidence  held  admissible  under  a  general  de- 
nial in  a  reply  to  a  counterclaim  pleadtnl  in  the 
answer.— \Vilder  v.  New  York  Bank-Note  Co. 
(Sup.)  75. 

riea  examined,  and  held  that,  if  the  facts  set 
up  by  defendant  were  established,  he  was  en- 
titled to  affirmative  judgment.— MacKinstry  v. 
Smith  (Sup.)  93. 

In  replevin  one  not  having  a  lien  for  storage 
of  goods  cannot  plead  storage  and  money  ad- 
vanced as  a  counterclaim.— Lyungstrandh  v. 
William  Uaaker  Co.  (Sup.)  129. 

Right  to  set  off  a  judgment  for  costs  in  favor 
of  plaintiff  assigned  to  his  attorney  against  the 
judgment  held  by  defendant  against  plaintiff 
determined.— Winterson  v.  Hitching^  (Com.  PI.) 
171. 

Judgment  for  costs  recovered  against  plain- 
tiff, though  assigned,  will  be  set  off  against  the 
judgment  subsequently  recovered  by  plaintiff 
against  defendant.  —  Hopper  v.  Ersler  (Super. 
N.  Y.)  176. 

When  damages  are  set  up  by  only  one  of 
two  defendants,  it  is  error  to  award  both  de- 
fendants damages  on  the  counterclaim. — Picard 
V.  Lang  (Sup.)  229. 

Answer  hdd  not  to  state  facts  suiliciont  to 
constitute  a  counterclaim.— Hirsch  v.  Mayer 
(Sup.)  633. 

Eviction  of  tenant  by  landlord,  in  consequence 
of  which  tenant  was  deprived  of  use  of  certain 
crops,  may  be  set  up  as  counterclaim  in  action 
for  rent— Ludlow  v.  McCarthy  (Sup.)  1075. 

Cause  of  action  for  conversion  of  tenant's 
proi)€rty  on  leased  premises  after  expiration  of 
lease  cannot  be  bet  up  as  counterclaim  in  action 
for  rent.— Ludlow  v.  McCarthy  (Sup.)  1075. 

ShAm  Answer. 

See  "Pleading." 

SHESIFFS  AND  CONSTABLES. 

Enforcement  of  claim  for  fees,  see  **Attach- 
ment." 

A  sheriff  cannot  charge  for  an  auctioneer  a 
fee  to  exceed  2^  per  cent,  of  the  amount  of 
sales,  that   being   the  maximum   rate  an  auc- 


tioneer is  permitted  to  charge 
ute.— Hubbard  v.  Jaeger  Ele( 
(Sup.)  158. 

Where  defendant  in  attachni< 
dei*taking  in  order  to  retain  tl 
sheriff  may  demand  his  fees  h 
over.— Lawlor  v.  Magnolia  M 
297. 

On  discharge  of  an  attachmt 
undertaking,    the    sheriff    hdd 
fees  for  poundage.— Haase  v. 
PI.)  432. 

Slander. 

See  **Libel  and  Slander." 

Special  Sessio: 

See  "Criminal  Law\" 

SFECIFIO  PEBFOB 

Right  to  jury  trial,  see  "Jury." 
Who  may  sue,  see  "Parties. 

When  a  decree  for  specific  per 
be  unavailing  because  of  defer 
to  perform,  damages  may  be  r 
same  action  for  the  breach.— O*! 
(Sup.)  4. 

Contract  examined,  and  lield 
be  enforced  in  equity. —Maher 
436. 

A  judgment  for  damages  Iteld 
in  a  suit  for  specific  performa 
Webster  (Sup.)  917. 

Statute  of  Frai 

See  "Frauds,  Statute  of." 

Statute  of  Limi^ 

See  "Limitation  of  Actions.' 
Payment  of  barred  claim  b/  exe 
ecutors   and   AdmiuistraVors." 


STAG 


S^iecial  city  law. 

The  title  of  an  x 
discloses  that  t 
and  the  title  to 
the  subject 


the 


16.— Dyker 
V.  Cook  (Su 

Laws  187) 


of 


''Oustituti 

niendatory  act 

,ict   amends," 

.flaw  sutficie^ 

act,    within  *-° 


[hat 


'^l^kudXlOT^ 


.joi,    «    S,    \>,  Te\ 


Laws  187».  <^;j^|,s  i"  «^«o  iucon  i 
methods  o/el^l'W;^^^  by  Lv  i 
village,^uire j;fj  by  "^    ^V^^Uoii\i 

In  r^/Ta/'f^    c.  59,   a^«^^-xiClmg  L 
llv,'B  i^J'to  gas  <^«»^t:«.,^^.Sr\n 

57(f  ^i^il.^'"^  T?')S^V^^*^^^^o^'' 
X^,;.  V^?;J   title.-Parfit:t:       ^.    puv 

a,   dcf^^'" 


A  purchaser  at  Toid  tax  sales  held  not  subro- 
gated to  the  right  to  receive  the  taxes  from  the 
awner  of  the  premises. — Finegan  v.  City  of 
N'ew  York  (Sup.)  358. 

Substantial  Bigrhts. 

)rdors  aifecting,  see  **Appeal." 

Succession  Tax. 

ee  "Descent  and  Distribution." 

SujBTering. 

ompensation  for,  see  "Damages." 

Sununona. 

?e  "Writs." 

Surety. 

•0  "Principal  and  Surety." 

SUBFACE  WATER. 

V  railroad  company  is  not  liable  in  damages 
'  obstructing  the  flow  of  mere  surface  water 

its  embankments,  properly  constructed  for 
/road  purposes.— Egener  v.  New  York  &  R. 

Uy.  Co.  (Sup.)  319. 


"Courts.' 


Surrogates. 


mission  of  improper  evidence  in  surrogate's 
)urt,  see  "Trial." 


TAXATION. 

tiorari    to    review    assessment,    see    "Certi- 

•an." 

opiiel  of  assessors  to  contradict  attestation  of 

(sessment  roll,  see  "Estoppel." 

x)st8,  see  "Coats." 

rogation   of  purchaser  at   void  tax   sale  to 

jht   to  receive  taxes,  see  "Subrogation." 

1  assessment  of  property  bonded  and  stock- 
'or  about  ^,0(X),000  at  about  S3,000,000. 
not  excessive.— Brooklyn  El.  R.  Co.  v.  City 
(rooklyn  (Sup.)  154;  Kings  County  El.  R. 
V.   Same.  Id, 

provision  m  a  city  charter  roqtiiriii^  prop- 

to  be  defligriated  hy  Intu  und  hlocka.  dops 
ij>lplr  to  niilrtmU  trurks  and  fi^Je^aiib  liru*tf. 

klya  EL  U.  Co,  t.  City  of  Broi^kJyu  (Sijpj 
Kings  County  El,  R.  Co.  v,  Sami*,  Id. 
9e^gitH£*ntH  foe  ^Mieroi  tiiSHti'vn  eau  lie  re- 
f-d    only  by  rwtioi-ari  under  Linvs  1K80,  f.  i 
*  2-^Br^iokiyri  KL  R.  Co.  v.  City  of  Bmok- 

Siip4  ir>4;  KiugM  Countr  Kl  It.  Co.  v. 
%    Id, 

DBRCRFment  for  prnperty  lifiiKled  mid  Mnck- 

r  about  $13,rM KM HJU  iit  .i:i,lfMlA>tMi,  h*tff  tinr 

Sive.— Brnokb'ii     El.     IL    Co.     r.     City    of 

v*36n,t.s.— 7,^ 


^#^-f^"«^^'^°*'l.''^^"^®  taxes  on  the  consent 
of  city  officer8.-Brooklyn  El.  R.  Co.  v.  City  of 
Brooklyn  iSup.)  154;  Sings  County  El.  R.  Co. 
V.  tsame,  Id. 

Right  of  landowner,  on  payment  of  arrears  of 
taxes,  to  recover  the  same,  determined.— Fine- 
gan V.  City  of  New  York  (Sup.)  358. 

Assessment  at  j;5aO(X)  of  corporation  capitel- 
ized  at  |500,000  hdd  reasonible.-Peopfc  v 
Roberts  (Sup.)  T24. 

In  naaking  valuation  of  corporate  stock  the 
present  and  not  prospectiife  value  of  the  stock 
must  be  taken.-People  v.  Roberts  (Sup.)  724. 
,  Manufacturing  corporation  which  has  its  milk 

tS^«°^^E  **£*^  ?  «"^^*  to  franchise  tax  in 
New  York.-People  v.  Roberts  (Sup.)  872. 

«^^*^/°^n^*®,°®  jurisdiction  of  applica- 
Wn*^i'S^"i'''iJl'^^^  i^^^«  ""t»*  application  has 
^^  (S)    Ct  ?  954  8upervi8ors.-In  re  Gillo- 

Appeal  in  proceeding  to  review  assessment 
to  bniig   up  so  much  of  order  appealed   from 
as  declared  assessment  erroneous,  instead  Jf  {\ 
legal.— People  v.  Valentine  (Sup.)  1087 

Assessment  in  name  of  estate  of  d 
void.— People  v.  Valentine  (Sup.)  lOST 

aeSSi^t  IhJ"^^  '''  Proceeiiingjlreview  as- 
s^ment  that  tht  assessment  vM  prroneona. 
when  in  fact  it  was  illegal,  doeirf.t  ^frT- 
People  V.  Valentino  (Sup.)  r^^«^"«*  control.- 

The  only  remedy  for  an  ille 
Jtrike  it  from  the  roll.— P 
iSup.)  1087. 


Sent  Is 


assessment  is  to 
►le    V.    Valentine 


TELEGRAPH  COMPANIES. 

Liability  of  telegraph  Company  for  delay  in 
delivering  njewage  deteDfeiined.-Curtin  v!  West^ 
em  Union  Tel.  Co.  (Stfp.)  58.  wesi- 

Telegraph  company/cannot  limit   its  liabilitv 

nf.nf^^w ^f ^^^YtL  ^^    ^^'"^"»    misconduct- 
Dixon  V.  Western  Ijidon  Tel.  Co.  (Sup.)  1006. 


"Landlord 


.tenant. 

nd  Tenant." 

TENDER. 


An  offer 
coutrjR-t, 
by  thi^  C 
pluiotl 
trill  I .  - 
Co.  (S 


eompnnnise  on  canoellation  of  a 
uetH  pi  i^i   within    the   time   limited 

u  hij^  (euder  of  tlie  contract  nt   the 
..anec   y.   Manhattan    Im.  &  CoiLt 


^Testamentary  Capacity. 

-Wills." 


Testamentary  Powen, 


Of  taking  ftppeal,  see  **A[}peal,** 
Torts. 

Liability   of   master    fur   torti   of  aervant*   sot' 
**MiiJitef  juid  Servant" 

Transfer  Tax* 

See  ''Deeeent  and  Distributiou," 


TRESPASS. 

ReKtruiuiujf  trt52$twi9fl.  stn*  "Jiijua-Kion."* 

A.  riiflit  of  action,  uadcr  Code  CiT.  Proc  f 
1067,  la  i^oDf erred  yu  the*  owner  only,  uuti  not 
on  a  it*Hiiei\— I>*wb  v,  Thompeou  (Sup.)  iJlG. 

TBTATi, 

Corrwtion  of  yerdiLt  aftur  diat-barge  of  JQry, 
io  JM  tg  iududi?  iottTWit,  tia  provided  bj  the 
lustnnlioutt,  htid  proper,— Low euateiu  v.  Lom- 
bard tt^up.j  33. 

UbjiHtioiiii  to  cridence  abould  slate  the 
irrouuda  tb^teof.— CUiieliy  v.  Apgiip  (Esup.j  79. 

Aji  objiHTtiob  tliat  li  iiaper  oftered  was  iucoiii- 
peteut  did  uot  mi.H<'  riii.'  tineBiioQ  of  its  due  exe- 
cutiou.— AluL-KiiTfttry  v.  buiilli  (Sup.)  i>3. 

A  rtHjut'st  for  tbe  subiiiiKMiuu  to  tlie  jury  of  a 
que«liou  of  Uw  uud  not  of  fiict  waa  propt^rly 
iiomed.— MacKiiiHtry  v.  Smitb  (Sup.j  S^a, 

,  'J 'he  sdiuiMdiun  of  a  letiiT  ufiV rod  obviated  ob- 
JtHiiun  that  it  wna  tRtt  io  fvideiiL'v.— Mucliiii- 

\\  h<  TM  evidence  is  admiHsibk*  for  one  pUTpoae, 
faihjir  t.>  objiHit  in  nut  ik  vviiiver  v£  iln  cumpe- 
\^^^.^  ^**^  another  purpcApt-.-Lyuiiifatraudii  t, 
Wdliiiui  ll«nker  Co.  iSup^i  12a 

Tht?  court  hiiB  discretioiX  lo  exeuttc-  a  wit- 
nvH»  fruui  tlw  stand  for  a  \ium,  wheu  be  be- 
iouu'ti  --'oiifu^tni.  -Weldoo  v.^^hird  Ave.  R,  Co 

Iii»lniftion  iui  la  wisifht  oA  evidence  *«id 
projit^rly  ri-fus^  d- Weidott  T.  \liird  Ave,  tt, 
Co.  (i5up.>  2ii(>. 

All  objeclion  hiid  not  to  raise  \ihi^  question 
whHther  the  evidence  nflw^d  teui%rtHl  a  eol 
Jnleriil    u*sue,  —  luuea    v.    MwihattaSi    Kv.    Co 

(Sup,)    l£4S«j.  WUUMlVWiXV     **.,>. 

On  deuial  of  defendant's  rrqwe«t  t^dirwt  a 
jerdiL't,  A.W  erru'^  tu  ivfn^.  n,  allow  di^itodaut 
to  Ko  to  Lbe  jurj  OQ  other  i^suea.-^WlUer  v. 
Norton  tSup.)  300. 

Au  m»tructior,  not  btised  on  tlu,  end^iV  Is 
properly  refused.— 8mdh  v.  Cowan  (Sup.)  4.^. 

Objection  to  evidence  hdd  RUffjHeutJr  sneriAc 
^tuyvesaut   v.  New  York  EJ.   iiy  ^^^^^SjS 

feetive  condition  of  street,  in  nu  action  a^al^ 


tice  through  the  prop<*r  officer— Ha wley  t.  C 
of  UloversYilie  (Sup,)  t>47* 

Error  la  excluding  evidence  is  cured  by 
aubsoqueut  admi^ssion.  —  Huwley  v.  City 
Gloversville  (Supj  G47. 

Instruction  to  disregard  testimony  In  6 
which  witness  bad  eotirely  destroyed  by  te 
uiuuy  on  crosji-exnDiiuutiou  is  proi>er.  ~  K 
dorif  ?.  Mannatiao  Hy.  Co.  (Sup.>  ii^O, 

It  is  dijicretionary  with  the  court  to  pei 
witness  for  plaintiff  to  be  re-«>Jtaniined  aftrr 
fendant  has  rested.— Niendorff  v,  Manhai 
Hy.  Cn.  (8up.|  mu. 

Motion  to  strike  oat  testiinooy  because  ^ 
ness  had  so  nioditi»«d  it  on  eross-ejuiminatioi 
to  render  :t  uf  little  value  will  not  be  pnti* 
— Nieudorff  F.  Maubattau  Ky.  Co.  (Sup.i 

Written  ri^sum^  of  books  already  in  ev 
18  j>roperry  excluded.Miuilfoyle  v.  Piertse  i:s 

When  admkaion  of  evidence  on  eonditioD  1 
it  be  properly  connected  is  without  prejud 
— Ou^H?  V,  Find  lay  (8up,)  741. 

WhcD  refusal  to  admit  a  receipt  as  evideoQ 
payment,  on  trial  by  court  in  without  pr^'ud 
— Dreyer  v,  Meyer  (Sup.)  IMfZ 

Under  Code  Civ.  Proc.  |  1U22,  as  amende. 
IH^.  finding  of  fact,  when  stated  aeparal 
uiuijt  support  the  condusiona  of  law.— Bow« 
Webster  iSup.i  917. 

Finding  in  action  against  city  to  enforce 
on  sewer  contract  that  contractor  was  indel 
to  city  in  suiq  e-xeeedin^  amount  due  for  w 
actually  dooe,  is  inconsistent  with  further  I 
IDE  that  the  city  is  liable  to  the  Iteuboldeiv 
full  n mount  of  their  ebilms.— Smyth  v  A 
sidi  (Sup.  I  032* 

Charge  in  uction  for  assault  and  battery  i 
jury  will  not  have  any  tronbie  in  finding 
amount  claimed  if  they  find  the  offense  m 
out  m  erroneouji,  where  it  wiia  not  ijualifie^l 
«o  instruction  that  the  matter  Wiuj  solelv  wi 
the  domain  of  tbe  jury. — Mill  is  v.  Germ 
(8up.>  B34. 

^Court  may  properly  refuse  to  charge  i 
then*  was  no  evidence  to  iiupport  the  alU'^jitJ 
eontaiued  in  the  complaint  whirh  were  not 
nied  in  the  nnswer.  —  t^tikeLstein  ?.  Bnn 
(City  Ct.  N.  Y.)  tJUL 

liisUiictions,  Though  (naceurate,  hetd  not 
mislead    the   Jury.— Lunham    v.    ilafner    (Si 

Admission  of  improper  eridence  in  proce 
mgs  In  surrogate'*  court  is  not  fatal.— In  te  I 
riee   I8up.»  1U6"J. 

Admission  of  incompetent  testimony  to  pn 
a  mo  nut  of  damage  to  laud  is  harmleM  wb 
verdii't  for  plaintiff  wa»  dearly  inadequate 
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THOVEK  AND  CONVERSIO 

Conversion  of  tenant's  property  by  iandlor> 
*'Set-Ott  and  Counterclaim." 


oxecutioQ  against  a  purehaspr,  to  sae  the  sher- 
iff for  conversion.— Pinekney  v.  Darling  (Sup.) 

411. 

Where  an  agent  misapplies  his  principal* s 
money,  hd<L  that  she  can  maintain  trover  with- 
out demand.— Baker  v.  Moore  (Sup.)  559. 

Person  in  possession  of  goods  under  contract 
ot  sale  to  himself,  or  for  purpose  of  selling  to 
third  person,  may  sue  for  conversion. — Katz  v. 
Diamond  (Sup.)  76a 

TSX7STS. 

A  person  for  whose  benefit  trustee  pledges 
trust  property  miy  be  compelled  to  make  pay- 
ments to  release  pledgee's  lien.— Roosevelt  v. 
Land  &  River  Imp.  Go.  (Sup.)  242. 

Investments  in  mortgages  in  a  trustee's  name 
hddy  as  between  the  trustee  and  the  trust  es- 
tate, the  property  of  the  latter.— Roosevelt  v. 
Land  &  River  Imp.  Ck>.  (Sup.)  242. 

A  beneficiary  entitled  under  a  trust  to  the 
rents  and  profits  cannot  support  a  healthy,  able- 
bodied  husband,  at  the  expense  of  her  creditors. 
—Howard  v.  Leonard  (Sup.)  363. 

In  determining  the  income  necessary  for  sup- 
port of  a  beneficiary,  regard  must  be  had  to 
his  station  in  life.— Howard  v.  Leonard  (Sup.) 
SG3. 

Under  4  Rev.  St.  p.  2438,  §  57,  it  is  not  nec- 
essary that  a  surplus  shall  accumulate  before 
I  creditor  can  sue  to  establish  his  claim.— How- 
ird  v.  Leonard  (Sup.)  363. 

The  executor  of  one  of  two  trustees  who  died 
a8t  held  liable  on  the  presumption  that  his  tes- 
utor  took  possession  of  the  whole  fund  on  the 
loath  of  the  other  trustee.- Davis  v.  Kerr 
Sup.)  387. 

Statements  of  account  filed  by  executors,  also 
rustees  under  the  will,  hdd  proof  of  the  re- 
eipt  of  the  trust  money.— Davis  v.  Kerr  (Sup.) 

st 

One  whc  represents  that  he  can  buy  certain 
roperty  for  a  certain  price,  and  induces  others 

>  furnish  a  proportionate  share  of  the  pur- 
hase  money,  and  afterwards  purchases  at  less 
lan  the  price  represented,  becomes  a  trustee 

>  the  contributor,  to  the  excess  of  money  fur- 
Islled  by  them  over  their  proportionate  share 
r  the  price  paid.— Merino  v.  Munoz  (Sup.)  (TTS. 

Trustees  under  a  will  htid  entitled  to  commis- 
ons  only  to  extent  of  estate  expended  by  them 
»r  the  beneficiary.  —  In  re  Bennett's  Estate 
lurr.)  945;    In  re  Clinton.  Id. 

Will  held  not  to  direct  accumulation  of  in- 
me  of  trust  property,  in  violation  of  1  Rev. 
^.  726,  H  37,  38.— Arthur.  V.  Arthur  (Sup.) 

Assignment  of  property  to  officer  to  be  ap- 

e<l    in    satisfaction  of  execution  held  by  him 

I  St  assignor,  creates  valid  trust  in  favor  of 

ption    creditors.— Ditmars   v.    Smith    (Sup.) 

.'  Ultra  Vires. 


**Con>oration8.** 


unaue  innaence. 

See  •'Wills." 

United  States  Bonds. 

Subject  to  transfer  tax,  see  ''Descent  and  Distri- 
bution." 

Use  and  Occupation. 

See  "Landlord  and  Tenant** 

USUBY* 

See,  also,  "Interest." 

Restraining  sale  of  property  pledged  for  usuri- 
ous loan,  see  "Injunction.** 

Private  bankers,  by  usury,  forfeit  interest 
only.— Hawley  v.  Kountze  (Sup.)  327. 

A  loan  of  money  at  a  lawful  rate,  with  an  op- 
tion to  purchase  shares  of  stock  for  making 
the  loan,  is  usury.— Hawley  v.  Kountze  (Sup.) 
327. 

Whether  the  transaction  was  to  recover  for 
usury,  to  plaintifiTs  knowledjse,  held  a  question 
for  the  jury.— Flour  City  Nat,  Bank  v.  Miller 
(Sup.)  503. 

Value. 

Of  baggage  lost  by  carrier,  see  "Damages." 

VENDOR  And  pubohaseb. 

See,  also,  "Judicial  Sale":  "Sale." 

Enforcement  of  building  restrictions,  see  "£!qui- 

™^*" 

£<stoppel  of  grantor  to  deny  statement  n^de  by 

him,  see  "Estoppel." 

Liability  of  vendor  for  agent's  commission,  see 

"Factors  and  Brokers. 

Vendee  held  justified  in  refusing  to  accept  a 
deed  where  the  building  thereon  encroached 
on  the  adjoining  lot— Wilhelm  v.  Federgreen 
(Sup.)  8. 

A  vendor  held  liable,  on  failure  of  title,  for 
repairs  on  building  sold  under  contract  made  by 
vendee.— Wilhelm  v.  Federgreen  (Sup.)  8. 

The  record  of  a  deed  without  seals  is  notice 
to  all  persons  dealing  with  the  property  that  it 
has  been  conveyed. — ^Todd  v.  Eighmie  (Sup.) 
304. 

The  record  of  a  mortgage  containing  a  recital 
of  a  prior  deed  from  the  mortgagee  to  the  mort- 
gagor is  not  notice  to  a  subsequent  purchaser 
of  the  existence  of  the  deed. — Todd  v.  ESighmie 
(Sup.)  304. 

Purchaser  of  property  sold  and  subject  to 
mortgage  will  not  be  relieved  from  its  purchase 
because  the  mortgage  was  payable  in  gold. — 
Blanck  v.  Sadlier  (Sup.)  834. 

Purchaser  of  title  derived  from  donee  of 
power  takes  at  his  own  risk  in  case  power  was 
not  exercised  for  an  authorized  purpose.— Clapp 
V.  Byrnes  (Sup.)  10G3. 
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Evidence  held  stii&cient  to  show  false  and 
fraudulent  representations  by  vendor. — Carey  v. 
Smith  (Sup.)  1079. 

VENUE  IN  CarVTL  OASES. 

It  is  error  to  refuse  a  change  of  venue  asked 
for  convenience  of  witnesses  on  the  strenprth  of 
an  offer  by  the  adverse  party  to  consent  to  a 
reference,  where  the  action  is  one  in  which  a 
reference  cannot  be  compelled. — Harrington  v. 
Village  of  Warsaw  (Sup.)  S8S. 

Where  a  change  of  the  place  of  trial  to  an- 
other county  will  accommodate  by  far  the  great- 
er number  of  witnesses,  it  should  be  granted. — 
Harrington  v.  Village  of  Warsaw  (Sup.)  888. 

Affidavit  for  change  of  venue  for  convenience 
of  witnesses  held  to  sufficiently  state  that  affi- 
ant can  prove  by  his  witnesses  what  he  alleges 
to  be  within  their  knowledge. — ^Rheinstrom  v. 
Weir  (Sup.)  1030. 

Verdict. 

See  'Trial." 

Voters. 

See  "Elections  and  Voters." 

Waiver. 

Of  conditions  of  policy,  see  "Insurance." 

Of  irregularity  in  reference  to  claim  against  cor- 

iwration,  see  "Corporations^" 
Of  objections  to  pleading,  see  "Pleading." 
Of  right  to  appeal,  see  "Appeal." 
Of  stipulation  of  contract,  see  "CJontracts." 

Warranty. 

See  "Insurance";    "Sale." 


Ways. 


See  "Easements." 

Widow. 

Allowance   during   quarantine,   see   "Executors 
and  Administrators." 


WlliliS. 

See,  also,  **Trust8." 

Estoppel    of    legatees    to    dispute    payment    of 

claun,  see  "Estoppel." 
Execution  of  power  by,  see  "Powers." 

Capaeity  t«  make. 

Evidence  held  insufficient  to  show  that  testa- 
trix was  incompetent  to  make  a  will.— In  re 
Buchan's  WUl  (Surr.)  1124. 

EvideDce  hdd  sufficient  to  show  testamentary 
capacity.— In  re  Metcalf  8  Will  (Surr.)  1131. 

Undue  inilnenee. 

Declarations  of  testatrix  prior  to  the  execu- 
tion of  will  held  inadmissible  to  show  undue  in- 
fluence.—In  re  Metcalf  s  Will  (Surr.)  1131. 


Evidence  as  to  execution  of  will  held  to  K*but 
the  inference  of  undue  influence  arising  from 
declarations  made  by  testatrix  prior  to  such  ex- 
ecution.—In  re  Metcalf  8  Will  (Surr.)  1131. 

Validity. 

Evidence  held  sufficient  to  show  valid  exe<^- 
tion  of  will.— In  re  Buchan's  Will  (Surr.)  1124. 

Probate  and  contest. 

One  who  contests  a  will  on  ground  of  nndtie 
influence  must  prove  that  it  was  actuaUr  ex- 
erted.- In  re  Spratt's  Will  (Sup.)  329. 

Constraotion. 

Will  construed,  and  held,  that  the  wor^s  ••his 
wife  referred  to  the  person  who  wna  the  sons 
w;lfe  when  the  will  was  made,  though  they  were 
divorced,  and  the  son  married  another.— Davis 
V.  Kerr  (Sup.)  387. 

A  bequest  to  three  persons  in  their  own  richt 
AfW  to  lapse  ae  to  a  third  thereof  on  one  dyine 
before  testator.— In  re  Kimberly's  Estate  (Sap.) 

Will  construed,  and  right  of  surviving  devisee 
to  income  unexpended  on  death  of  another 
devisee  determined.— Hendricks  v.  Hendricks 
(Sup.)  402. 

A  devise  of  land  to  executors,  to  di.«»tribate 
rents  to  testator's  wife  and  children,  heU  not 
to  vest  an  interest  in  one  of  the  children,  which 
he,  dying  before  the  mother,  could  devise,— In 
re  Keenan  (Surr.)  426. 

When  absolute  bequest  is  not  modified  by  snb- 
sequent  direction  as  to  use  of  property  be- 
queathed.—OoUister  V.  Fassitt  (Sup.)  001. 

Devise  of  mansion  house  with  grounds  at- 
tached hHd  not  to  pass  certain  adjoining  laud.— 
Hayden  v.  Mathews  (Sup.)  906. 

Will  construed,  and  devise  held  to  vest  a  re- 
mainder and  also  an  interest  in  the  income  in 
*n^  children  of  testator.— Owyer  v.  Gwyer  (Sup.) 

Rishts  of  doTisees  and  lesatees. 

Rights  of  children  of  the  full  and  of  the  half 
blood,  on  distribution  under  the  will,  deter- 
mined.—In  re  Keenan  (Surr.)  42(1. 

Legacy  to  church  to  pay  off  mortgage  do»^ 
not  restrict  right  of  church  to  only  so  much  of 
mortgage  debt  as  is  due  at  testator's  death.— 
In  re  Gasten's  Will  (Surr.)  948. 


WITNESS. 

See,    also,    "Deposition";     **Discovery";     ••Evi- 
dence." 
Credibility  of,  see  ''Criminal  Law." 

Where  it  is  sought  to  show,  by  cross-examina- 
tion of  a  witness,  that  a  statement  made  in  his 
direct  examination  was  an  afterthought,  he  may 
testify  to  a  similar  statement  made  by  him  at 
the  time  of  the  transaction  testified  to.— Mc- 
Lain  v.  British  &  Foreign  Marine  Ins.  Co. 
(Sup.)  77. 

In  an  action  for  insurance  on  household  fur- 
niture, the  administratrix^  insured  can  testis 
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[as  ro  the   value   of    the    articles.— Mjereon    v. 
JHartford  Fire  Ins.  Co.  (City  Ct.  N.  l'.)  112. 

i    Id  the  examination  of  adverse  witnesses,  a 

rrty  is  entitled  to  a  considerable  latitude,  and 
is  error  to  exclude  questions  fairly  intended 
to  elicit  material  facts.— Smith  v.  Crocker  (Sup.) 

268. 

Where  the  only  evidence  as  to  relations  be- 
tween testatrix  and  a  lepatee  alleged  to  have 
exercised  undue  influence  is  that  elicited  on  the 
cross-examination  of  such  lejratee,  the  witness 
■hoiild  be  given  opportunity  to  explain  the 
transactions  about  which  he  is  questioned.- In 
K'  Spratt's  Will  (Sup.)  329. 

It  was  not  necessary  to  commence  an  action 
Ajrainst  a  foreign  insurance  company  by  serv- 
ice of  summons  on  the  insurance  commissioner, 
and  it  was  not  error  to  refuse  to  set  aside 
service  upon  one  who  was  not  shown  not  to  bo 
one  of  the  officers  upon  whom  Code  Civ.  Proc. 
?  432,  authorizes  service  to  be  made.— Silver  v. 
Western  Assur.  Co.  of  Toronto,  Canada  (Sup.) 
335. 

Words  and  Phrases. 

'Tnoccupied,*'  see  "Insurance." 
''Vacant,    see  ''Insurance." 

Work,  Labor,  and  Services. 

See  "Assumpsit." 

WEITS. 

A  party  cannot  be  contradicted  on  a  collateral 
issue.— Wiley  v.  Goodsell  (Sup.)  376. 


Heid,  that  the  credibility  of  a  witness,  under 
the  instruction  given,  was  proiHjrly  submitted 
to  the  jury.— Connolly  v  Central  Vermont  R. 
Co.  fSup.)  587. 

Certain  evidence  held  inadmissible  on  redirect 
examination,  as  not  warrantcnl  by  the  cross- 
examination.— Brown  V.  Barse  (Sup.)  400. 

Testimony  of  a  defendant  as  to  an  oral  war- 
ranty made  by  ;ne  of  the  plaintiffs,  suing  as 
partners,  wno  died  before  tlio  trial,  is  incom- 
petent—Manning V.  Sehmitt  (Sup.)  640. 

A  compfaint  ror  services  rendered  to  a  de- 
cedent cannot  testify  as  to  the  value  of  serv- 
ices performed  in  decedent's  presence.— Yates 
V.  Root  (Sup.)  603. 

A  witness  cannot  testify  as  to  matters  of 
which  his  only  knowk'dge  is  derived  from  en 
tries  on  his  books  not  made  by  himself. — Mills 
V.  McMuUen  (Sup.)  705. 

Where  mo  only  Testimony  in  support  of  plain- 
tiflfs  claim  is  nis  own,  and  that  of  another  in- 
terested in  charging  defendant,  their  credibility, 
though  unassailed,  is  for  the  jury.— Low^ey  v. 
Fidelity  Printing  Co.  (Sup.)  711. 

When  party  may  contradict  the  adverse  tes- 
timony of  his  own  witness.— Cruse  v.  Findlay 
(Sup.)  741. 

Cross-examination  of  plaintiff  by  defendant 
held  proper. — Burns  v.  Johnston  (Sup.)  978. 

Person  to  whom  administrator  had  paid  claim 
against  estate  is  not  disqualitiwl  by  Code  Civ. 
Proc.  §  829,  to  testify  on  settlement  of  admin- 
istrator's account  as  to  transaction  with  dece- 
dent out  of  wliich  claim  arose.— McNeany  v. 
Curtin  (Sup.)  1093. 
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